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or 
BEPOBTS  FBOM  WHICH  CASES  HAVE  BEEN  SEtBCTED 
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AMERICAN  DECISIONS 


Bcpofti  an  In  parentlMMti  and  the  nnmbar  of  the  AmeiiOBn  DadaloBa  la 
wbleh  they  are  le-tepoited  to  In  heaTy>faoed  letter. 


[1  limor)  18;  (1  Stew.)  18;  (2  Stew.)  19»  SO;  (8  Stew.)  M^  tl| 

<1  Stew,  ft  P.)  81;  (1,  %  3  Stew,  ft  P.)  88;  (4, 6  Stew,  ft  P.)  84;  (6  Stew. 

ft  P.,  and  1  Porter)  86;  (1, 2  Porter)  87;  (3»  4  Porter)  89;  (4, 0, 6  Porter) 

80;  (6,  7  Porter)  81;  (8,  9  Porter)  88;  (1)  84,  86;  (2,  8)  86;  {%  4)  87; 

(4,  6)  88;  (fi,  7)  41;  (7.  8)  48;  (9,  10)  44;  (11, 12)  46;  (13, 14,  16)  48; 

(16, 16)  60;  (17, 18)  68;  (18^  19)  64;  (20,  21)  66;  (22,  23)  68;  (24,  25) 

60;  (28»  27)  68;  (28, 29)  66;  (29, 80, 31)  68;  (31, 32,  33)  70;  (33, 34, 36) 

78;  (36,  36,  37)  76;  (37,  38)  79;  (38)  81,  88;  (39)  84,  87;  (39,  40)  88; 

(40^  41)  9L 
AxKAKOJA-ih  2)  88;  (2)  86;  (3)  86;  (4)  87,  88;  (6)  89»  41;  (6)  48;  (7,  8) 

44^  46;  (8,  9)  47;  (9, 10)  60;  (10^  11)  68;  (11, 12)  64;  (12, 13)  66;  (13» 

14)68;  (14, 16)  60;  (16, 16)  66;  (17, 18)  66;  (18, 19)  68;  (19)  70;  (20)  78; 

(21,  22)  76;  (22,  23)  79;  (24)  81,  87,  88;  (24,  26)  91. 
Oaliforhia^I)  68,  64;  (2)  66;  (3)  68;  (4)  60;  (5)  68;  (6)  66;  (7,  8)  68; 

(9^  10, 11)  70;  (12,  13,  14)  78;  (14,  16^  16»  17)  76;  (17, 18, 19)  79;  (1^ 

20,  21)  81;  (21)  88;  (22,  23)  88;  (24^  26,  26^  27)  86;  (27»  28,  29)  87; 

(29,  80,  31)  89;  (31,  32,  83,  34)  9L 
Counuoo— (1)  91. 
CoinrBcno<rr--(Kirby,  and  1,  2  Boot)  1;  (1,  2  Day)  8;  (3  Day)  8;  (4  Day)  4; 

(6  Day)  6;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (6)  18;  (6)  16;  (7)  18;  (8)  80; 

(9)81;  (10)  86,  86,  87;  (11)  87,  89;  (12)  80,  81;  (13)  38;  (13, 14)  36; 

(14)36;  (15)38,89;  (16)41;  (17, 18)44;  (18)46;  (19)48;  (19,  20)60; 

(20)  68;  (21)  64;  (21,  22)  66;  (22)  68;  (23)  60;  (23,  24)  63;  (25)  66; 

(25, 26)  68;  (27)  71;  (28)  73;  (29)  76;  (29, 30)  79;  (31)  81,  83;  (32)  86; 

(32,  33)  87;  (33)  89;  (M)  91. 
DiLAWABB— (1  Harr.)  83,  86,  86,  87;  (2  Harr.)  89,  30,  31,  33;  (4  Harr.) 

48,  44;  (5  Harr.)  48,  60;  (1  Houst.)  63,  68,  71;  (2  Hoiiet,  2  DeL 

Ch.)  73;  (2  Hoasi.)  81;  (2  Honst)  83;  (3  Honst.)  89. 
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9tOBiDA-Kl) 44^  46;  (2) 48^  60;  (3)68;  (4)64^66;  (6)68;  («)  6^  88; 
(!)  68;  (8)  n,  78;  (9)  76^  79;  (10)  81;  (11)  89;  (12)  9L 

QiOROiA— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2»  8)  46;  (4,  6)  48;  (6,  7)  60; 
(8,  9)  68;  (9, 10)  64;  (11, 12)  66;  {1%  13»  U)  68;  (15. 16)  60;  (17, 18, 19) 
68;  (19,  20)  66;  (21,  22,  23)  68;  (24,  26»  26)  71;  (27, 28)  78;  (29)  74; 
(29,  30,  31)  76;  (31,  82)  79;  (33)  81,  88;  (34»  35)  89;  (36)  91;  (37)  98. 

IxxnioiB— (BraeM)  8;  (1  Scam.)  86,  86^  87,  88^  89,  80^  88, 88;  (2  Soam.) 
88,  86;  (3  Seam.)  86;  (3»  4  Scam.)  88;  (4  Scam.)  89;  (1  Gilm.)  41; 
(2Gilm.)  48;  (3  Oilm.)  44;  (4  Gilm.)  46;  (5  GOm.)  48^  60;  (11)  60; 
(11,  12)  68;  (12,  13)  64;  (13,  14)  66;  (14,  15)  68;  (15)  60;  (16)  61;  (l^ 
17)  68;  (17,  18)  66;  (18»  19)  68;  (19,  20.  21)  71;  (21,  22,  23)  74;  (23^ 
24»  25)  76;  (25,  26,  27)  79;  (27,  28,  29,  30)  81;  (30,  31,  32,  33>  88;  (33; 
84,85,36)86;  (36,37,88)87;  (39,40^41,42)89;  (42,43,44^46,46)98. 

IvDiAVA^l  Blackl)  18;  (2 Biadcf.)  18, 80^  81;  (3  Blackf.)  86, 86;  (4  BUekL) 
88^  89, 8a  88;  (5  BUckf.)  88,  88,  86,  86;  (6  Blaokf.)  86,  88,  88; 
(7  Blacki)  89,  41,  48;  (8  BUokL)  44,  46;  (I)  48,  60;  (2)  68;  %  8) 
64;  (8)66;  (4)68;  (5^6)61;  (6,  7)68;  (7,8)68;  (9,  10)  68;  (10^  11) 
71;  (1%  13)  74;  (14,  15)  77;  (16,  17)  79;  (18,  19)  81;  (20^  21)  88;  (2^ 
88)  86;  (24,  25)  87;  (26,  27)  89;  (27,  28,  29)  98. 

Iowa— (Morria)  89,  41,  48;  (1  G.  Greene)  46,  48,  60;  (2  G.  GTOene)68; 
(8G.  Greene)  64,  66;  (4  G.  Greene)  61;  (1,  2)  68;  (2)  66;  (8,  4)  66; 
(4,  5)  68;  (6, 7)  71;  (7, 8,  9, 10)  74;  (1(^  11)  77;  (11, 12)  79;  (13, 14)  81; 
(14, 16)  88;  (16,  17,  18)  86;  (1^  19)  87;  (20^  21)  89;  (22;  28;  94)  98. 

Kaiiba8-(1)  81;  (1,  2)  88;  (2)  86;  (3)  87,  89. 

KMMmtaa-il  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bfl>b)  4^  6;  (8  BOib)  6; 
(4  Bibb)  7;  (1  A.  K.  Mardi.)  10;  (2  A.  K.  Marah.,  and  litt  SeL  Chtt.)  18; 
(8  A.  K.  Marah.,  and  1,  2  litt)  18;  (3,  4  Litt)  14;  (1,  2  Mon.,  and  6 
litt)  16;  (3,  4  Mon.)  16;  (6,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  8  J.  J. 
lfanh.)19;  (8,  4,  5  J.  J.  Marah.) BO;  (6^6  J.  J.  Mar8h.)88;  (7  J.  J. 
Manh.) 88,  88;  (1  Dana) 86;  (2 Dana) 86;  (8 Dana,  88;  (4Daiia)89; 
(6 Dana)  80;  (6,7Dana)88;  (8,9DaDA)88;  (9 Dana, and  1  B.  Mon.) 
86;  (1,  2 B.  Mon.) 86;  (2,  3 B.  Mon.) 88;  (3,  4 B.  Mon.) 89;  (4,6& 
Mon.)41;  (5,6B.  Mon.)48;  (6B.  Mon.)44;  (7 B.  Mon.) 46;  (7,  8  & 
Mon.)46;  (8,  9 B.  Mon.) 48;  (9,  10 B.  Mon.) 60;  (10,  11  B.  Mon.) 68; 
(12  B.  Mon.)  64;  (18  &  Mon.)  66;  (14  &  Mon.)  68;  (14, 16  &  Mon.)  61; 
(16b  16  B.  Mon.)  68;  (17  &  Mon.)  66;  (18  &  Mon.)  68;  (1  Mete.)  71; 
(2  Meta)  74;  (3  Mete.)  77,  79;  (4  Mete.)  81,  88;  (1  DavaU)  68;  (2 
DavaU)  87;  (1  Biuh)  89;  (2  Boah)  98. 

LooiBUirA— (1,  2,  3  Mart)  6;  (3,  4  Mart)  6;  (5, 6,7  Mart)  18;  (8,9, 10;  11» 
12  BCart)  18;  (1,  2  BCart,  N.  S.)  14;  (3  Mart,  N.  8.)  16;  (4,  6  Mart, 
N.  S.)  16;  (6  Mart,  N.  8.)  17;  (7  Mart,  K.  S.)  18;  (8  Mar^,  N.  8.)  19, 
(1,2)80;  (2;3)88;  (3,4)88;  (5,6)86;  (6,  7)86;  (8)88;  (9,  10) 
(11)  80;  (12)  88;  (13,  14)  88;  (15, 16)  86;  (17, 18, 19)  86;  (1  Rob.) 
(1,  2,  3  Bob.)  88;  (4,  6,  6  Rob.)  89;  (6,  7,  8,  9  Rob.)  41;  (10;  11, 
12  Rob.)  48;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(6  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (16 
Ann.)  66;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (16 
Ann.)  77;  (16  Ann.)  79;  (17  Ann.)  87;  (18  Ann.)  89;  (19)  98. 

Minnt— (1  GreenL)  10;  (2  GreenL)  U;  (3  GreenL)  14;  (4  Greenl )  16; 
(6ChreenL)  17;  (6 GreenL)  19;  (6, 7GreenL)  80;  (7,  80TeenL)88;  (8;  9 
GreenL)  88;  (10  Me.)  86;  (11)  86^  86;  (12)  88;  (13)  89;  (14)  80;  8I| 
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an  88;  (15,  le)  88;  (17)  86;  (18, 19)  86;  (90)  87;  (21, 22)  88;  (22;  SS) 
88;  (23,  24)  41;  (25)  48;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  30^  31) 
60;  (31,  32)  68;  (32,  33)  64;  (34,  35)  66;  (35,  36,  37)  68;  (37)  69;  (38) 
61;  (39,  40)  63;  (41,  42)  66;  (43,  44)  69;  (45,  46)  71;  (46,  47)  74;  (48, 
49)  77;  (DO)  79;  (51)  81;  (52)  88;  (53)  87;  (53,  54)  89;  (54,  55)  98. 
Martulnd— (1,  2,  3,  4  H.  &  M.)  1;  (1  H.  &  J.)  8;  (2  U.  &  J.)  3;  (3  H.  &  J.) 
6,  6;  (4  H.  &  J.)  7;  (5  H.  &  J.)  9;  (6  H.  &  J.)  14;  (7  H.  &  J.)  16;  (1  BL 
Ch.)  17, 18;  (1  IL  &  G.)  18;  (1,  2  GUI  ft  J.)  19;  (2  BL  CJh.,  and  2,  3  O. 
ft  J.)  80;  (3  Bl.  Ch.,  and  3  G.  ft  J.)  88;  (4,  5  G.  ft  J.)  83;  (5,  6  G.  ft  J.) 
86;  (6,  7  G.  ft  J.)  86;  (7  G.  ft  J.)  88;  (8  G.  ft  J.)  89;  (9  G.  ft  J.)  81 
(10  G.  ft  J.)  38;  (11  G.  ft  J.)  83,  36,  37;  (12  G.  ft  J.)  88;  (1  Gfll)  89 
(2  GUI)  41;  (3  Gill)  43;  (4  Gill)  46;  (5,  6  Gill)  46;  (6, 7  GiU)  48;  (8  Gill) 
60;  (9  GiU)  62;  (1)64;  (2,  3)  66;  (4,  5)  69;  (5,  6,  7)  61;  (8)63;  (9)  66 

(10. 11)  69;  (12,  13)  71;  (14,  15)  74;  (16,  17)  77;  (17, 18)79;  (18, 19)  81 
(20,  21)  83;  (22)  86;  (23,  24)  87;  (24,  25)  89;  (25,  26)  90;  (27,  28)  98 

ILUWACHXTBETTS— (Quincy)  1;  (1)  8;  (2,  3,  4)3;  (5,  6)  4;  (7,  8)  6;  (9,  10, 11)  6 
(12,  13, 14)7;  (15, 16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.)  16 
(4,  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9,  10  Pick.)  80;  (11, 12 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  15  Pick.)  86;  (15,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Pick.)  89;  (19  Pick.)  31;  (20  Pick.)  38;  (22 Pick.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met.)  36;  (2,  3  Met)  37;  (3, 4,  5 
Met.)  38;  (5,  6,  7  Met.)  89;  (7,  8  Met.)  41;  (9, 10  Met)  43;  (11, 12  Met.) 
46;  (12,  13  Met)  46;  (1,  2  Coah.)  48;  (3,  4  Cash.)  60;  (5  Coah.)  61; 
(5,  6  Cuah.)  68;  (6  Cnah.)  63;  (7,  8  Cuah.)  64;  (9  Coah.)  66,  67;  (10 
Coah.)  67;  (11, 12  Coah.)  69;  (1, 2  Gray)  61;  (3  Gray)  63;  (4  Gray)  64; 
(5,  6,  7  Gray)  66;  (8,  9,  10  Gray)  69;  (10,  11,  12  Gray)  71;  (12,  13,  14 
Gray)  74;  (14, 15, 16)  77;  (1,  2  AUen)  79;  (3  AUen)  80;  (3, 4, 5  AUen)  81; 
(6,  7  AOen)  83;  (8,  9  Allen)  86;  (10^  11  AUen)  87;  (12,  13  AUen)  90; 
(14  Allen)  98. 

lIiCHiOA!r-<l  Dong.)  40,  41;  (2  Dong.)  4Q,  46, 47;  (1)  48,  61,  68;  (2)  66, 
67;  (2,  3)  69;  (3)  61,  64;  (4)  66,  69;  (6)  71;  (5,  6)  78;  (6,  7)  74;  (8^ 
9)  77;  (9)  80;  (9,  10)  81;  (10,  11)88;  (11, 12)  88;  (12)  86;  (13)  87; 
(14,  15)  90. 

MzNKmOTA— (1)  66,  61,  66,  69;  (2)  78;  (3)  74;  (4,  5)  77;  (5,  6)  80;  (7,  8) 
88;  (8)  83;  (9)  86;  (10,  11)  88;  (12)  90. 

)fiasissiPPi>-(Walk6r)  18;  (1  How.)  86, 88, 89,  31;  (2  How.)  38;  (3, 4  How.) 
34;  (4,  5  How.)  36;  (5  How.)  87;  (6  How.)  38;  (7  How.,  and  1  Smedei 
ft  M.)  40;  (2,  3  Smedea  ft  M.)  41;  (4,  5  Smedea  ft  M.)  43;  (5,  6,  7  Smadei 
ft  M.)  46;  (8,  9  Smedea  ft  M.)  47;  (9,  10  Smedea  ft  M.)  48;  (11  Smedea 
ft  M.)  49;  (12,  13  Smedea  ft  M.)  61;  (13,  14  Smedea  ft  M.)  63;  (23)  66, 
67;  (24,  25)  67;  (25,  26)  69;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(33,  34)  69;  (35,  3C)  78;  (36)  74;  (37,  38)  76.;  (38,  39)  77;  (39)  80; 
(40,  41)  90. 

MiSBOUiii^l)  13,  14;  (2)  88;  (3)  88,  83,  86,  86;  (4)  88,  89,  31;  (5)  81, 
38;  (6)  34,  36;  (7)  37,  38;  (8)  40,  41;  (9)  43;  (9, 10)  46;  (10, 11)  47; 

(11. 12)  49;  (12)  61;  (13)  63;  (14, 15)  66;  (15, 16, 17)  67;  (17, 18, 19)  69; 
(19,  20)  61;  (20,  21, 22)  64;  (22,  23,  24)  66;  (24, 25,  26)  69;  (26, 27)  78; 
(28)  76;  (29,  30,  31)  77;  (31)  80;  (32,  83)  88;  (33;  84)  84;  (34, 85)  86| 
(35,  36.  37)  88;  (37,  88,  39)  90. 

NiTABA— (1,  2)  9a 
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Nbw  HA3i'^niRK~(l)  8;  (2)  9;  (3)  14;  (4)  17;  (6)  80,  M;  (6)  88,  86,  86| 
(7)  86,  88:  (8)  88,  89,  81;  (9)  81,  88;  (10)  84;  (11)  86;  (12)  87;  (13) 
86/  413,  14)  40;  (15,  16)  41;  (16»  17)  48;  (18)  48,  47;  (19)  49;  (19,  20) 
61|  (21,  22)  68;  (22,  23,  24)  66;  (24,  25,  26)  67;  (26,  27,  28)  69;  (28, 
29)  61;  (30, 31, 32)  64;  (33, 34)  66;  (34, 35)  69;  (36,  37)  78;  (37, 38,  39)  76; 
(40,  41,  42)  77;  (42,  43)  80;  (43,  44)  88;  (44»  45)  84;  (45)  86;  (46)  88; 
^7)90. 

Vw  JXBSBT— <Ooxe)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  South.)  7;  (2  Soath.)  8; 
(1  Halst.)  10;  (2  Halst)  11;  (3  Halst.)  14;  (4  HaUt)  17;  (5  Halst.)  18; 
(6  Halst.)  19,  80;  (1  Sax.,  7  Halst.)  81;  (1  Or.,  1  Sax.,  7  Halst.)  88; 
U  Sax.,  1  Or.)  88;  (1, 2 Or.)  86;  (2  Or.)  87;  (3 Or.)  88,  89;  (2ar.  Ch.) 
89;  (1  Harr.,  8 Or.  Ch.)  81;  (1  Hair.,  1  Or.  Oh.)  88;  (2  Harr.,  1  6r.  Ch.) 
84;  (1  Or.  Ch.,  2,  3  Harr.)  86;  (3  Harr.)  87;  (3  Gr.  Ch.,  1  Spencer,  3, 
4  Hair.)  88;  (1  Spencer,  3Gr.  Ch.)  40;  (3Gr.  Ch.)  41;  (1  Spencer,  30r. 
Ch.,  1  Halst  Ch.)48;  (1  Spencer,  1  Halst.  Ch.)46;  (1  Zah.,  2  Halst  Ch.) 
47;  (2  Zab.,  3  Halst  Ch.)  61;  (2,  3  Zab.)  68;  (3  Zab.,  4  Halst  Ch.)  66; 
(3 Zab.,  1  Stock.  Ch.)  67;  (4  Zab.,  1  Stock.  Ch.)  69;  (4  Zab.)  61;  (4  Zab., 

I  Dutch.,  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Dutch.)  67; 
(2  Dutch.,  3  Stock.  Ch.)  69;  (3  Dutch.,  1  Beaale/s  Eq.)  78;  (4  Dutch.) 
76;  (4  Dutch.,  2  Beaaley's  Eq.)  78;  (5  Dutch.,  1  McCarter)  80;  (1  Vroom, 
I,  2  McCarter's  Eq.)  88;  (1  C.  E.  Qreen's  Eq.)  84;  (1,  2  Vroom,  2  C.  EL 
Green's  Eq.)  86;  (2  C.  £.  Green's  Eq.)  88;  (3  Vroom,  2,  3  C.  E.  Green's 
Bq.)90. 

Viw  YoBK— <lf  2  Johns.  Gas.)  1;  (3  Johns.  Gas.,  1,  2  OaL  Cas.,  1,  2,  3  OaL) 
8;  (1, 2, 3  Johns.)  8;  (4, 6  Johns.)  4;  (6,  7, 8  Johns.)  6;  (9,  1(),  11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Gh.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  18;  (Hop.  Ch.,  and  2  Cow.)  14;  (3, 4, 
6  Cow.)  16;  (6  Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  5,  6  Wend.)  81;  (2,  3  Paige, 
6,  7,  8  Wend.)  88;  (3  Paige)  88,  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  IQ, 

II  Wend.)  86;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  Paige,  13,  14  Wend.) 
88;  (6  Paige)  29;  (15,  16  Wend.)  80;  (6,  7  Paige,  17,  18  Wend.)  81; 
(7  Pftige,  19,  20  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  84;  (23,  24,  25 
Wend.,  8  Paige)  86;  (25,  26  Wend.,  1, 2  Hill,  9  Paige)  87;  (9  Paige,  2,  3 
Hill)  88;  (10  Paige,  4,  5,  6  Hill)  40;  (6  HiU)  41;  (7  HiU,  10,  11  Paige) 
48;  (1,  2  Denio,  11  Paige,  1  Barb.  Ch.)48;  (1,  2  Barb.  Ch.,  3  Denio)  46; 
(4,  5  Denio,  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3) 
61;  (3,  4)  63;  (4,  5,  6)  66;  (6,  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  78:  (18,  19,  20)  76; 
(21, 22)  78;  (23,  24)  80;  (24,  25,  26)  88;  (26, 27,  28)  84;  (28, 29,  30)  86; 
(31,  32,  33,  34)  88;  (34,  35)  90;  (35)  91. 

NOBTH  Cabolina— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Conf.)  8; 
(1  Murph.)  8,  4;  (2  Murph.)  6;  (1, 2  Law  Bep.)  6;  (1 T.  B.)  7;  (3 Murph., 
1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Dev.)  17; 
(2  Dey.)  18,  81;  (1  Dey.  Eq.)  18;  (3  Dey.,  2  Dey.  Eq.)  88,  84;  (4  Dev., 
8  Dey.  Eq.)  86;  (4  Dev.,  2  Dot.  Eq.,  1  Dev.  ft  B.,  1  Dey.  ft  B.  Eq.)  87; 
(1,2  Dey.  ftB.,  IDey.  ftB.  Eq.)  88,  80;  (1  Dey.ftB.Eq.,  2Dey.  ftB) 
81;  (3,  4  Dey.  ft  B.,  2  Dey.  ft  B.  Eq.)  88;  (4 Dey.  ft  B.,  2  Dey.  ftB.  Eq.) 
84;  (1  lied.)  86;  (1  bed.  Eq.)  86;  (2  bed.)  87;  (2, 3  bed., 2Iied.  Eq.) 


Schedule.  15 

38;  A  4 Ind.,  2,  3 Ired.  Bq.)  40;  (4,  5Ired.»8Ind.Bq.)4S;  {l^6lnd. 
1^  4  Ired.  Eq.)  44;  (6,  7  Ired.,  4  Irad.  Bq.)  46;  (7,8Irad.,4,6Ind.Bq.) 
47;  (8,  9  Irad.,  6  Irad.  Bq.)  49;  (9,  10;  11  Ind.,  6  Ind.  Bq.)  SI;  (11 
Ind.,  7  Irad.  Eq.)  08;  (1%  13  IrwL,  8  Ired.  Eq.)  88}  (13  Ind.,  8  Irad. 
Bq.,  Biiabee  L.,  Bnsbee  Bq.)  87;  (Boabee  L.,  1  Jonat  L.,  BuabM  Bq.,  1 
JooM  Eq.)  89;  (1,  2  Jonas  L.,  1,  2  JooM  Eq.)  88;  (2  Joom  Bq.,  2,  9 
Jones  L.)  84;  (3»  4  Jooos  L.,  2;  8  Jonos  Eq.)  87;  (8  Joqm  Eq.,  4, 6  Jouss 
L.)89;  (6,  6  Jonos  L.,  4  JoQM  Eq.)  78;  (4^6  JoQMEq.,7  JoqmL.)  78; 
(6,6Joii6sEq.,7,8JoQML.)78;  (8  Jonss  L.)  80;  (6  Jonss  Bq.,  8  Jonss 
L.)88;  (1  Winst.  L.)84;  (1,  2  Wisst  L.,  Wisst  Bq.)88;  (1  Fhffl.  L.) 
9L 

OncMD  13;  (2)  18;  (8)  17;  (4)  19, 80;  (6)88, 84;  (6)88^  87;  (7)88^80; 
(8)  81,  88;  (9)  84;  (10)  88;  (11)  87,  88;  (12)  40;  (18)  48;  (14,  15)  46; 
(18)  47;  (17)  49;  (18)  81;  (19)  68;  (20)  88;  (1,  2  Ohio  8t)  89;  (3,  4 
Ohio8t)88;  (4,  6  Ohio  St)  84;  (6,  6  Ohio  St)  87;  (7,  8  Ohio  St)  70; 
(8^  9)  78;  (la  11)  78;  (12)  80;  (18, 14)  88;  (14)  84;  (16)  88;  (16)  88; 
(16,  17)  9L 

Oi»ioii--(1)  88,  78;  (1,  2)  80;  (2)  88,  84,  8& 

PsmsTLTAiriA— (1  Add.,  1,  2;  8  DslL,  1,  2  Yeftiss)  1;  (1  Bin.,  3, 4  Ysstes)  8; 
(2  Bin.)  4;  (3»4Bin.)6;  (5,6Bin.)8;  (1,  2  Serg.  ft  B.)  7;  (8,4Serg.ft 
B.)  8;  (5,  6  Serg.  ft  R.)  9;  (7  Serg.  ft  R.)  10;  (8,  9  Serg.  ft  R.)  U;  (10 
Serg.  ft  R.)  18;  (11,  12  Serg.  ft  B.)  14;  (13  Serg.  ft  R.)  16;  (14,  15,  16 
Serg.  ft  B.)  16;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
BawU,  1,  2  Penr.  ft  W.)  81;  (3  Rawle,  2,  3  Penr.  ft  W.)  88^  84;  (4 
Rawle,  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (5  Rawle,  4  Watts) 
88;  (1  Whart)  89;  (1,  2  Whart,  5  Watts)  80;  (6  Watts,  3  Whart)  81; 
(7Watts)88;  (4Whart)88;  (8, 9 Watts,  4,  5 Whart) 84;  (9, 10 Watts, 
6Whart)86;  (6 Whart,  1,  2,  3Watts  ft  S.)87;  (SWatts  ft  &)88; 
(8;  4,  6  Watts  ft  a)  89;  (5^  6  Watts  ft  a)  40;  (7,  8,  9  Watts  ft  S.)  48; 
(l,2P^St)44;  (2,3,4,5)46;  (5^6,7)47;  (7,8,9,10)49;  (1(M1, 12) 
61;  (13, 14, 15)  68;  (16, 17, 18)  66;  (18, 19, 20)  67;  (20, 21)  69;  (22)  60; 
(2%  23,  24)  68;  (24, 25)  84;  (26, 27)  67;  (28»  29)  70;  (29, 30,  31,  32)  78; 
(82;  33,  84)  76;  (35,  36,  37)  78;  (38,  39,  40,41)  80;  (41,42,43)  88;  (44, 
45,  46)  84;  (46,  47,  48)  86;  (48,  49,  50,  51)  88;  (51,  52,  53)  9L 

RHOin  IsLiun>-(l)  iO>  36, 61,  68;  (2)  66,  67,  60;  (3)  68;  (3, 4)  87;  (4, 5) 
70;  (5)  78;  (6)  76,  78;  (7)  BQ,  88,  84;  (8)  88,  9L 

Sooth  Cabolina— (1,  2  Bay,  1  Desan.  Eq.)  1;  (2  Desao.  Eq.,  1  Brev.)  8; 
(2  Brer.)  8;  (3  Desan.  Eq.,  2  Brev.)  4;  (3  Besan.  Eq.,  3  Brey)  6; 
(4  Desao.  Eq.,  3  Brev.)  8;  (1  Nott  ft  M.)  9;  (1  Nott  ft  M.,  1  McCord)  10; 
(1,  2  liiU)-18;  (2  McCord)  18;  (1  Harp.  Eq.)  14;  (3  McGord)  16;  (1,  2 
MoCord  Gh.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  Bai)  19;  (1,  2Bai., 
1  BaL  Eq.)  81;  (2  BaL,  1  Bai  Eq.,  1  Rich.  Eq.)  83;  (1  Rich.  Eq.)  84; 
(1  Hill,  1  HillCh.)86;  (2 Hill,  1, 2Hill  Ch.)  87;  (2  Hill  Ch.)  89;  (3Hai, 

1  Riley,  1  Riley  Ch.,  2  Hill  Ch.)  30;  (Dndley)  31;  (Rice)  38;  (Cheves) 
34;  (1  McMnlL)  36;  (1  McMnlL  Eq.,  2  McMall.)  87;  (2  McMulL,  1 
Spesrs  Eq.)  89;  (1  Spears,  1  Spears  Eq.)  40,  48;  (1  Rich.  Eq.,  1  Rich.) 

2  Spean)  48;  (1,  2  Rich.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  46;  (2  Rich. 
Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
(8^  4  Strob.,  8  Strob.  Eq.)  61;  (4,  5  Strob.,  4  Rich.,  4  Strob.  Eq.)  63; 
(8^  4RiGh.  Eq.,  4,  6,  ORioh.)  66;  (4 Rich.  Eq.,  5  Rich.)  67;  (5,  6Rich. 
Bq.,  6  Rich.)  60;  (6,  7  Rich.  Bq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Eq.,  8,  9 
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«ich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Bich.  Eq.»  Id,  11  RicIl  L.)  70| 
(lU  Rich.  Eq.,  11  Rich.  L.)78;  (12  Rioh.  L.,  11  Rioh.  £q.)  76;  (12  Rieh. 
L.,  11,  12  Rich.  Eq.)  78;  (12  Rioh.  Bq.,  1%  14  Rich.  L.)  9L 

TxkinxMJEK— (1  Overt)  8;  (1  CJooke,  2  Orert)  6;  (3,  4,  6  Hay.)  9;  (Peck)  14; 
(M.  <fc  Y.  17;  (1,  2,  3  Terg.)  84;  (4,  6  Terg.)  86;  (6,  7  Terg.)  87; 
8  Terg.)  89;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meigs)  88;  (1  Hamph.) 
84;  {±  Humph.)  86,  87;  (3  Humph.)  89;  (4  Humph.)  40;  (5  Humph.) 
48;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8, 9  Humph.)  49; 
(9,  10  Humph.)  51;  (10, 11  Humph.)  68;  (1  Swan)  55, 57;  (2  Swan)  58; 
(1  Sneed)  60;  (1,  2  Sneed)  68;  (2  Sneed)  64;  (3  Sneed)  65;  (3, 4  Sneed) 
67;  (4,  5  Sneed)  70;  (5  Sneed,  1,  2  Head)  78;  (2,  3  Head)  75;  (1  Cold, 
well)  78;  (2  ColdweU)  88;  (2,  3  ColdweU)  9L 

TBXAS^(1)46;  (2)47;  (3)49;  (4,6)51;  (5,6)55;  (6)56;  (7,8,9)58; 
(9,  10,  11)  60;  (11,  12,  13)  62;  (13,  14,  15)  65;  (16»  17,  18)  67;  (18,  19, 
20)  70;  (20,  21,  22)  78;  (22)  75;  (23,  24)  76;  (25,  25  Supp.)  78;  (26) 
80,  88;  (26,  27)  84;  (27)  86;  (28)  91. 

TiEM02rr-(l  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  Chip.)  6,  18; 
(1  Aik.,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  (4) 
88^84;  (5)86;  (8)87;  (7)89;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 
(13)87;  (14)89;  (15)40;  (16,  17)48;  (17,  18)44;  (18, 19)46;  (19)47; 
(20)  49;  (20,  21)  50;  (21,  22)  58;  (22,  23)  54;  (23)  56;  (24, 26)  58;  (25, 
26)  60;  (26,  27)  6)S;  (27,  28)  65;  (28,  29)  67;  (29)  70;  (30,  81)  78;  (31, 
32)  76;  (32,  33)  78;  (33»  34)  80;  (35)  88;  (35,  36)  84;  (36,  37)  86;  (37, 
88)  88;  (38,  39)  91. 

T]BOiNiA~(l  Jeff:,  1,  2  VVfiflh.,  1,  2  Call)  1;  (3, 4,  6  CaU)  8;  (1,  2  Hen.  k  U., 
eCiOl) 8;  (4  Hen.  ^M.,  1  Munf.)  4;  (1  Va.  Caa.,  2, 3Munf.) 5;  (4  Hunt) 
6;  (5  Munf.)  7;  (6  Munf.)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Rand.)  14 
(3»  4,  Rand.)  15;  (5  Raad.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Uigh)  81 
<8  Leigh)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (5  Leigh)  87;  (6  Leigh)  89 
(J  Leigh)  80;  (8  Leigh)  M;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  86 
(11, 12  Leigh)  87;  (1  Rob.)  39,  40;  (2  Rob.)  40;  (1  Gratt)  48;  (2  Qratt) 
44;    (3  Qrati.)  46;    (4  Gnitt)  47;   (4,  5  Giatt)  50;   (5,  6  Oratt)  58; 
(7Giatt)  54;   (7,  8  Gratt.)  56;   (OGratt)  58;  (9,  lOGratt)  60;  (11 
Gratt)  68;  (12  Gratt)  65;  (it  Gratt)  67;  (13Gratt)  70;  (14  Gratt)  78; 
(15  Gratt)  76;  (15, 16  Gratt)  78;  (16  Gratt)  80, 84,  86;  (17  Gmtt )  9L 

Wbt  ViBannA— (1)  88,  91. 

Wdoohbih^I  Pin.)  89,  40,  48,  44;  (2  Pin.,  1  Chand.)  58;  (2,  8  Pin.,  2,  S 
Chand.)  54;  (3  Pin.)  56;  (1, 2)  60;  (3)  68;  (4)  65;  (5)  68;  (6)  70;  (7)  78| 
a  8,  9,  10)  76;  (10,  11,  12)  78;  (13, 14)  80;  (15, 16)  88;  (16, 17)  84| 
(17,  18)  86;  (19,  20)  88;  (20,  21|  61 
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Allen  V.  Ddano Sola 56  Ma.  llS. 878 

AlliBon  ▼.  Alliaon. Wm», 46IU.  61 287 

Anderson  y.  Whitlock Partnerahip, 2  Bash,  808 488 

Angler  V.  Webber. |  ^"''"'^SJSS^.  [l4AUen,211 748 

Ashbrook  y.  Ryon. Oi/ts. 2Biish,22S 481 

Ayeock  Y.  Martin. CotufUuthnaikiw..^  Oau  124 66 

Baker  Y.  Towig Slander 44IU.42. 148 

Baltimore  and  Ohio  Railroad  Oow  I  iXmuofe —  l2SMd.287  6811 

V.Glenn.  {         wryoraUoni,  S  

Baty  Y.  Sale PubGe  kinds 43111.  351 128 

Rerkman  y.  Kreamer JBaoemenU 43  III.  447 146 

Behrcoa  v.  MoKonda. |  ^"'^*"*''*fa!i^.  [23 Iowa,  833 428 

BellY.  Baton. Mmrioffe. 28Ind.468 828 

BeUada.  State Orwmiallaw 27Md.675. 668 

Benham  ada.  Stata. Homkide 23  Iowa,  164 416 

Billings  ▼.  Gibba Co-ienane^ 66  Me.  238. 687 

Bloch  ▼.  laham. Par^-walU. 28Ind.  37 287 

BoonoT.  Poman Marriage. 28Md.607 713 

Bowli&T.  ComnMnwaalth Mdeneo 2BQah,  6 468 

Bowman  T.  GonegaL OmiiracU 19  La.  Ann.  828...  687 

Boyntoa  ▼.  Haaelboom. Speeyic  perjbrm'ce .  4  Allan,  107 788 

Broadwall  T.  Wilooac Feneeo. 22  Iowa,  668 404 

Brown  T.Bataa. MoriQogm. 64  Ma.  620 613 

Brown  ▼.  Kooraa Neg,  kutrumenti,  .66  Me.  280 

BnfltanT.BamaAall. JudgmaUo. 66  Ma.  262 

BorlingtoaUniYanilyT.BamttL.VfiZZa 22Iowa»60 876 

OdefT.  €Ua( Dhorm 64Ma.  866i 648 

CaeaY.Walah AmrnnpoH SBaali,168 481  \ 

Ax.  nao.  y oin  zaD-4  v 


I A  Cases  Repobted. 

Namb.  subject.  BiroKb  Pass. 

Chicago  T.  Hompfll Munk.  eorponil'fii.46  HI  90. l» 

GMcagoeie.R.R.Chi^T.  Flagg....Cbmfiioi»oiimei«..43IlL       13» 

Chicago eio.R'7 Co.  ▼.  Harney... i/<uferdiid«erwm<.28In4.  28 282 

Chicago  and  Northweetem  Bail-J  Master  and  ser^  {jjcni   107  oaa 

road  Company  V.  Swett  1   vant^-raUroads.  \*^  ^  ^^' ^^ 

Chnrchilly.  Mono Bjoeeuthm 23  Iowa,  229 422 

OUppftCo.  ▼.  Phelps  ft  Co Intervention, 19  La.  Ann.  461...  545 

CobbT.  City  of  Portland. Jfttfiie.  eofiNmtf'M.65  Me.  381 598 

Commonwealth  ada.  Bowlin Bvidenee 2  Bash,  5 468 

Cockey  y.  Cole Jurisdiction. 28Md.276 684 

Cooke  T.  Bngland Oownanta. 27  Md.  14 618 

Coombeadfl.  State Lareenff, 56  Me.  477 610 

Cratcher  ▼.  Ryon Oi/U, 2Ba8h,228 481 

Caminay.  Wood BaibnenU 44  HL  416 18» 

Cuahing  ▼.  Breed 8a2e» 14  Allen,  376 777 


Davia  ▼.  Helbig. OmieiMfofia<2ato..27  Md.  452 64^ 

I>eford  Y.  Meroer. Chtard^n  and  ward, TAlomK,  118 460 

Dietrich  Y.  Mitchell Ntg,  inttrmnenU,.4ZTSL  40 9» 

DiYeny  Y.  Kellogg Sake 44  IlL  114 154 

Dabuo  Y.  Voaa Office  and  <^ieer$.,.l9  La.  Ann.  210. . .  628 

Dnnbar  y.  Rawlea Sales 28  Ind.  225 31 1 

DatcherY.  Beokwith Agency. 46I1L460 232 

Erwin  y.  Bulla Jurff  and  jurors. .  .29  Ind.  95 341 

EYansYille etc  R.  R.  Co.y.  Duncan. Commoii  carriers.  .28  Ind.  441 322 

EYclethY.  Bloaaom Replevin 54  Me.  447. 555 

Fendersony.  Owen Evidence 54  Me.  372 551 

FillebrownY. GrandTrankR'yCo.(7om9}ioficarr»ers...55Me.  462. 606 

Finch  Y.  Sink Estates q/'decedenis.46I\L  169 246 

Foltier  y.  Schroder  and  Schreiber.^e^.  instruments.. .  19  La.  Ann.  17.  • . .  621 

Fonntain  Y.  West LibeL 23  Iowa,  9 405 

Freeman  y.  Hartman Fraud,  oonv*yances.4&  IlL  57 193 

QoldY.  Bailey Estaiesqfdeoedents.44 111  491 190 

Graham  Y.Anderson Sljeetment 42I1L  514 89 

Origsby  y.  Breckinridge Literary  property. .  2  Bosh,  480 509 

HallY.  Boston  etc  R.  R.  Corp. ..  .Sales 14  Allen,  439. 783 

Hallett  Y.  Chicago  etc  R'y  Co....P/0(KiNi^aiKli)rae.22Iowa,  259 393 

Halty  Y.  Markel Agisters. 44111.  225 182 

Hamilton  Y.  Conine. Co4enaneg. 28Md.635. 724 

^La^i^^'^*^  ^ 

HardyY.Blacer Sales 29 Ind.  226. 347 

HarYey  and  Wife  Y.  Potter. Canals 19  La.  Ann.  264...  532 

H««l..D*y |.«K?!^i"^^*^ "^ 

Hedges  Y.  Wallace CfoniiraeU 2Bnsh,442 497 

Biggins  Y.  Carlton. WUls. 28Md.ll5 666 

HiUy.  Portland  etc  R.R.  Co.... i^oibwMit 55Mc43a 601 

Hines  Y.Allen Bsplevin 55  Mc  114. 674 


Cases  Reported.  19 

Namb.  Subject.  Rbfobt.  Paob. 

r.Stote CrimkMUam. 87Ga.  80 49 

Hunt  T,  Colnmbian  Tnimranwi  Co..igflcdwerfc 56  Ma.  290 692 

Hy»tt  T.  JaoMB. Wat    ewidmoB..  ..  2BoBh,  463 606 

JUinois Gent  R.R.Co^  t.  AdBnia..Cbmfiiofiearrief»  ..42I1L  474 86 

I]lmoisCentILR.Ck>.v.  JeweU...ir(uferaMf  «enNMtf.46Ill.  99 240 

BlmoiaCentKICCo.  y.  Sutton.. Commofi  oarner«..42Ill.  438 81 

lUinoisCent  R.  R.  C.  "^-^^^^^^  I Cf,„tman  carrkr$.AZ  III  420 138 

temore.  ) 

'"iSffiSd.**"  R.  R.  Ca  V.  j^^„^, 291^  82 ,3, 

Jarrardv.  Harper Beplemm 42111.  457 84 

Je£fencmTille  R.  KCo.  t.  KognB.RaOroadi 28  Ind.  1 276 

JenningsT.  Crider. SkUute  qf/rawU,.  2Bush,  322 487 

Jewell  V.  Lee CovenamU 14  Allen,  146 744 

JewettY.Gage Highways 65  Me.  538 615 

Johnson  Y.  Jones MUHantktw. 44111.  142 159 


Kelly  V.  Anstin Fbekurm. 46111.  156 243 

Kennedy  y.  Bndbary AUaekmenL 66  Me.  107 572 

KimbaU  Y.  Billings Comienkm. 65  Me.  147 681 

Knhn  y.  Stanafield Huaband  and  w^ft .  28  Md.  21 0. 681 


Lafayettoeto.  R.  R.Co.  t.  Vtattamii.NegUgeMse, 28  Ind.  287 318 

Lamparter  v.  Wallbanm Xandftm^  and  teii'<.46  HI.  444 225 

Laneey  Y.  Clifford Watercouriu 54  Me.  487 661 

Leathers  v.  Commeroial  Ina.  Co. . .  War, 2  Bash«  296 483 

Lewis  Y.  Chadbonme AUadimeni 64  Maine,  484 658 

LinessT.  Hesing CfMtracU. 44111.  113 153 

Long  T.  Bnchanan Xicense. 27  Md.  602. 653 

Lowry  t.  Fisher. Frofud,  conoeyanees,  2  Bush,  70 475 

Makepeaoe  y.  Lukens Pleading  and  prac,^  Ind.  435 263 

ltojdevm.^^^tg«««yT.jj^^^^ 19  La.  ABB.  892...  Ml 

Manning  Y.  Albee SepUtAtu 14  AUen,  7 736 

MarkhamY.  Biown. ConatituOomd  kno,  .Zl  Qd^  277 73 

McConnelY.  Eabbe Co-tenancy. 43 Hi  12 93 

^wS^''^ ""^^ ^'^^ ""'  ^'^"[jr«rrW«wii«»...22Iowa,487 400 

McDonald  Y.  Crandall SameUeade. 43111.  231 112 

McDonaldY.  Snellisg NegUgenee. 14  Allen,  290 768 

MoLaughlinY.  Nash fhiurea 14  Allen,  136 741 

Merriam  y.  Hassam Adverse  jNMWMton.H  Allen,  516 795 

MerwinY.  Chicago AUaehmenL 45  HL  133 204 

Meyer  y.  Meyer Homeeteade. 23  Iowa,  359 432 

Miller  Y.  Antle. TrutU. 2  Bush,  407 495 

Miller  Y.  Schneider  and  Zaberbier./Vu:tor« 19  La.  Ann.  300...  535 

Moomey  y.  Maas Dower~-4i^aney, .  .22  Iowa,  880 395 

Morrisoii  y.  Marquardt BaeemenU 24  Iowa,  36 444 

Morton  y.  Young. Maliehuepro9eciU*n,66  Me.  24 666 

Muckenbnrg  Y.  Holler Bn9bandandwife,.29hkiL  139. 846 

Muphy  Y.  Byon Cfifte. 2Biiah,  228 481 


20  Cases  Reported. 

Naxi.  Bubjbct. 

N'oble  T.  BulliB Mistake 23  Iowa,  G59 443 

N'ortoa  y.  Dawson  and  Bogaii.....Cbfilra€te. 19  La.  Ann.  464...  648 

OsbomT.  aond SboeaakmM. 23Iow%  104 413 

Patterson  y.  Wilkinson Slander fiSMa.^ 668 

^"^dUii^i^r:  ^^°'*"  ^'  ^^^  IP^^VmenL 43I1L  219 109 

Pino  V.  Merchants' Mat  Ins.  Co.  ./MMftniee 19  La.  Ann.  214...  529 

'''Si'rf  vf^g'Sr?.  '^'  l^^'*-* 27  Ind.  613 m 

Poppenv.  Holmes ifimte.  oorpontf'iit.44  HL  360. 186 

Pursley  v.  Hayes OnartTn  andward,22  Iowa,  11 350 

RatliffT.  Baldwin. WUIb, 29  Ind.  16 330 

Schaferman  y.  O'Brien FraucL  ctmoeyanouM  Md.  565 708 

Schwartz  y.  Gilmore Negligence. 45  111.  454. 227 

Searsv.  Eastern  Railroad  Co. Railroads 14  Allen,  433 780 

Shanks  y.  Seamonds Ouard^nandwaird.2A  Iowa,  131 465 

ShiUing  and  Wife  y.  Carson Slander 27  Md.  175. 632 

Simpson  y.  Cochran Judgments 23  Iowa,  81 410 

Smith  V.  MoAtee )  ^";;i«  ^^foT  }»  Md.  420 641 

Smith  y.  Sawyer Neg.  instruments..  .55  Me.  139 676 

Smithy.  Towushend. Trusts 27  Md.  368. 637 

Solomon  y.  Peters Executions 37  Ga.  251 69 

Southern  Express  Co.  y.  Pnrcell. . .  Common  carriers.  .37  Ga.  103 53 

Sprigg  y.  Moale Egeetmenl-'evidence.TS  Md.  497 698 

Statey.  Bell Criminal  law 27  Md.  675. 658 

Stote  y.  Benham Homidde 23  Iowa,  154 416 

State  y.  Coombs Larceny 55  Me.  477 610 

Stote  ads.  Home Criminallaw 37  Ga.  80 49 

St.  Louis  etc  R.  R.  Co.  y.  South. (Tomfnoii  carriers.  .43  HI.  176 103 

^*jfd"Tr.Li?ci?S^  ^'^  h<*- «n»-*2* 1« 

Terrilly.  Rankin. War 2Bn8h,  453 600 

Teuchery.  Hiatt Mortgages. 23  Iowa,  527 440 

Tomliny.  Hilyard Cotenancy 43  IlL  300 118 


785 


Vermont  and  Massachusetts  R.  (  p^.;,,,,^^  ia  aii^„  aoo 

R.  Co.  y.  Pitchburg  R.  R.  Co.  \^^»>^ 14  Allen.  462.... 

Wallacey.  Walker Shears  and  adm*rs .  .^  Gh.  265 70 

Warner  y.  Burlington  etc.  R.R.Co./?ai6txu2« 22  Iowa,  166 389 

WoWv.Conley \,^7^^:^\*9l^  ^^ 284 

Weston  y.  Grand  Trunk  R*y  Co,,. Common  carriers.,  .54  Me.  376 562 

Whiting  y.  Nicholl Evidence 46  HL  230 248 

Womacky.  McQuarry Landlord  and  ten'L2B  Jnd.  103 306 

Woodbury  y.  Lnddy Bomesteads 14  Allen,  1 731 

Woodmany.  HowelL Trespass, 45111.  367 221 

Woods  y .  Reyes. Attachment 1 4  Allen,  236 766 

Wnghty.  Donning Homesteads. 46  HL  271 267 


CASES  CITED, 


FAOI 

T.lCoor...^ 635 

AaitnY.  BrailM 77,  78 

Aaron  t.  Second  Aw.  B.  R.  Co..  629 

AUboU  T.  Abbotit 736 

AbbottT.ChAM 587 

AbbottT.Cred 432 

Abcllv.  CroM 358 

Abrahami  t.  Kimntler 290 

AchteQhagen  t.  City  of  Water- 
town 328 

Adams  BxpreBS  Co.  t.  NodL.  .56,  336 

Adams  t.  rVeemaa 74 

Adams  t.  Frothingham 122 

AdamsT.  Hackett 416 

Adams  T.  Jones 706 

Addison  T.  Hack 666 

Adie  ▼.  Cornwall 124 

Adkins  V.  Brewer 371 

Agnew  T.  Steamer  Contra  Costa.    66 

aEut.  Bedford 547 

Albeman  Y.  Booth 473 

Albers  Y.  Whitn^ 267 

Alcock  Y.  Oibertson 763 

Alexander  y.  BnamB 381,  387 

Alexander  y.  Doraey 306 

Alexander  y.  Greene 780 

Alexander  Y.  Haskins 432 

Alexander  y.  Kennedy 589 

Alexander  Y.  Miller's  Ex'rs 375 

Alffer  Y.  Thacher 752,  759 

Allen  Y.  Allen 573 

Allen  Y.  Armstrong 368 

AUen  Y.  Bmyhill 432 

Allen  Y.  Cowan 483 

Allen  Y.  Gardiner 792,  794 

Allen  V.  Saylor 397 

Allegheny  Comity  y.  QoYoland 

etc.  R.R.  Co. 598,697 

Alliaon  y.  Shilling 261,  736 

Allsopp  V.  Wheatcroft 751,  762 

Alston  ▼.  Dnrant 668 

Altman  y.  Royal  Aquarian  So- 
ciety   762 

Ambrose  y.  Hopwood 309 

American  Transportation  Co.  y. 

Moore 609 

Ames  Y.  Hoy 412 

Ames  Y.Martin 572 

Amstein  y.  Gardner 776 

Anders  Y.  Anders 122 


rAOB 

Anderson  Y.  Mabeny 474 

Anderson  Y.  Whitloek 507 

Andrae  Y.  Haseltine 296 

Andrews  y.  Kin^ 601 

Andrews  ▼.  Smith 412 

Antomarchi  y.  Rnssell.  .289,  298^  300 

Appleton  Bank  v.  McGilYray 442 

Archer  ▼.  Marsh 754,  758 

Armfield  y.  Tate 498 

Armstrong  y.  Armstrong. .  .383,  380^ 

387 

Armstrong  Y.  BuTows 551 

Armstrong  y.  Caldwell 192 

Armstrong  y.  Cook 311 

Armstrong  Y.  Toler 498 

Amd  Y.  Amlinff 474 

Arnold  y.  Amdd 474 

Arnold  y.  Illinois  a  R.  R.  Co. . .    89 

Arnold  y.  Jones 56,  610 

Arnold  y.  Krentaer 757 

Arnold  y.  Lyman 348 

Amot  Y.  Pittston  etc  Coal  Co. . .  763 

AshboTY  Y.  Sanders 257,  705 

Ashcraft  y.  De  Armond 432 

Ashley  Y.  Warner 631 

Ashworth  Y.  Gmbbs 410 

Ashworth  y.  Kittredge 403 

Ashworth  Y.  Stanwix 216 

Atchison  eto.  R.  R.  Co.  y.  Plnn- 

kett 216 

Atchison  etc  R.  R.  Co.  y.  Wag- 
ner  217 

Atkins  Y.  Warrington 704 

Atkinson  y.  Bemis 122 

Atkyns  y.  Kinnier 7G1 

Atlanta  C.  F.  Co.  y.  Speer 219 

AttomeY-General  y.  Proprietors 
of  Federal  St.  Meeting-noose. .  797 

Atwood  V.  Dearborn 738 

Atwood  V.  Welton 474 

Ansman  y.  Veal 571 

Austin   V.   Charlestown   Female 

Seminary 398 

Austin  Y.  underwood 120 

Avery  y.  LAngford 752,  75G 

Ayres  v.  Dnprey 680 

Babb  Y.  Harrison.  ..383,  384,  386,  387 

Back  V.  Stacy 455 

Badger  v.  Boardman 747 
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Cases  Cited. 


FAQI 

Badger  t.  Pfainney S57 

Bailoy  V.  Bailey 706 

Bailey  V.  Bidwell 311 

Bailey  V.  Gentry 68 

Bailey  V.  Harris 318,574 

I^iloy  V.  State 660 

Baker  v.  Arnold 102 

Baker  ▼.  Fales 668 

Baker  v.  Haldeman 340 

Bakcrv.  State 664 

Baker  V.  Whiting W 

Baldwin  ▼.  Fagan 311 

Bales  V.  Brown 269 

Ball  V.Bennett 163 

Ballinger  y.  Tarbell 414 

Ballou  V.  Chicago  etc.  R.  R.  Co..  220 

Ballon  y.  Hale 121,  122 

Baltimore  and  Ohio  BL  R.  Co.  ▼. 

Rowan 219 

Baltimore  etc.  R.  R.  v.  Rathbone..56, 

Sm,  610 
Baltimore  etc.  Tel.  Co.  ▼.  West- 
ern Union  TeL  Co. 762 

Banert  v.  Day . . ; 721 

Bangs  V.  Dnckingfield 368 

Bankv.  DibreU 206 

Bank  etc.  ▼.  Anderson 425 

Bank  of  Augusta  v.  Earle. .  .688,  693 
Bank  of  Old  Dominion  t.  Du- 
buque etc.  R.  R.  Co 368 

Bank  of  Rochester  v.  Jones 146 

Banta  v.  Vreeland 444 

Barber  v.  Chandler 442 

Barbour  y.  Mitchell 641 

Barclay  v.  Commonwealth. .  .459,  460 

Barker  v.  Bucklin 349 

Barlow  v.  Lambert 606,  783 

Barnes  y.  Barnes 657 

Barnes  y.  Chapin 774 

Barnes  y.  Conner 332 

Barney  y.  Cofifin 659 

Barrett  y.  Pritchard 314 

Barron  v.  Eldridge 776 

Barrow  v.  Richard 748 

Barry  y.  Buntlin 678 

Barry  y.  Clark 680 

Bartholomew  v.  Henley 385 

Bartle  y.  Coleman 540 

Bartlette  y.  Crittenden 514 

Bartley  y.  Richtmyer 196 

Barton  v.  Kane 159 

Barton  v.  Tompson 410 

BartonshQl  Coal  Co.  y.  Reid....  214 

Basket  v.  Hossell 3S5 

Bass  V.  Bass 387 

Bassett  v.  Brown 738 

Battle  V.  Shivers 68 

Baugher  v.  Wilkins 295 

Baumgarteu  v.  Broadway 757 

BuvingtoJi  v.  Clarke 127 

Baxter  v.  Bradbury 467 

Baxter  v.  Roberts 216 

Ikixterv.  Rodman 669 


PAoa 

Baxters.  Dear 193 

Baylor  T.  Delaware  eto.  R.  R.  Co.  218, 

219 

Beach  y.  HotchkiBS 727 

Bealy.  Chase 762,  765 

Bealsy.Case 748 

Bealsy.Seo 432 

Bean  y.  Habbani 767 

Beard  y.  Dennis. .  .762,  764,  767,  764 

Beardslee  y.  Richardson 190 

Beardsleyy.  Knight... 125 

Beardsly  y.  Foot 473 

Beasley  y.  People 662 

Beasney's  Tmsti,  In  re 706 

Beatty  y.  Gregory 658 

Beatyy.  State 664,666 

Beaumont  y.  Crane 779 

Beaupland  y.  McKeen 736 

Beayan  t.  McDownell 431 

Beayer  y.  Nutter. .  .289,  290,  304»  305 

Beers  y.  Robinson 348 

Belcher's  Will 384,386 

Belden  y.  Carter 386 

Bclford  y.  Canada  Shipping  Co. .  219 

Belfordy.  Crane 480^  683 

Bell  y.  Bronson 306 

Bell  y.  Evans 423 

BeU  y.  Louisville  etc  R.  R..182,  486, 

605 
Bellefontaine  R'y  Co.  t.  Hunter. 321, 

340 
Ben  y.  State.  .660,  661,  663,  664,  665 

Benjamin  v.  McCoomell 109 

Benner  y.  Weld 690 

Bennett  v.  Brooks 792 

Bennett  y.  Griffiths 342 

Bennett  v.  Hammell 652 

Bennett  y.  O'Brien 189 

Bennett  y.  State 474 

Benton  y.  State 344 

Benwell  v.  Inns 758 

Beuz  V.  Hinos 415 

Benzing  v.  Steinway 219 

Berns  v.  Gaston  G.  C.  Co 220 

Bertram  y.  Burtis 292,  304,  305 

Bostv.  AUen 113 

Bicknell  v.  Byrnes 399 

Biddle  y.  Reed 308 

Bigolow  y.  Walker 146 

Bigelow  V.  Willson 441 

Billings  y.  Ames 762 

Billingslee  v.  Baldwin 641 

Billman  v.  Indianapolis  etc.  R.  R.  777 

Bingham  v.  Maigne 759 

Birchard  v.  Booth 628,  629 

Bishop  v.  Shepherd 559,  660 

Bis(|uay  v.  Jeunelot 290 

Bivms  V.  McElroy 109 

Black  v.  Curran 117 

Black  V.  Shreve 389 

Blackman  v.  Hawks  • 93 

BUin  V.  Bailey 274 

Blair  y.  Buser 311 


Cases  Citsd. 
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FAQB 

eUtrr.SevOT 474 

BUuflddlT.Pny 692 

BUke  Y.  DohertY 373 

Blanchud  ▼.  Bridges 453,455 

Bland  y.  Adams  Expnn  Go. ....    56 

Blaney  y.  Hanks 424 

Blann  y.  Crocheron 109 

Blatchf  ord  Y.  Milliken 100 

Bledsoe  Y.  Inrin 349 

Bleidora  V.  Abel 358 

Bless  Y.  Whitney 245 

BliasY.Clark 115 

Blocker  y.  Bumees 474 

Blodgett  Y.  Sanford 121 

BlneY.  Blue 117,  121 

Blunt  Y.  McCormick 028,  630 

Boardman  y.  Bourne 358 

Boardman  y.  Spooner 783,  794 

Boardman  y.  Westohester   Fire 

Ina.Co 343 

Bogue  Y.  Melick 100 

Boker  Y.  Chapline 358,  370 

Boles  Y.  Johnston 415 

Boles  Y.  State 664 

Bompart  y.  Roderman 122,  123 

BonsaU  Y.  Isett 371 

Boof  ter  y.  Rogers 885,  388 

Boon  V.  Bowers 374 

Boon  Y.  Steamboat  Belfast 606 

Booth  Y.  Adams 125 

Booth  V.  Boston  &  A.  R.  R.  Co. .  214 

Borden  y.  State 373,  874 

Borel  Y.  Rollins 127 

Borrell  y.  Borrell 729 

Boston  Y.  Cummins 68 

Boston   and   Lowell   B.    K    y. 

Proctor 781,783 

Boston  and  Maine  K  K  y.  Bart- 

lett 781 

Boston  and  Maine  R.  K  Co.  y. 

Warrior  Mower  Co. 555 

Boston  etc  R.  R.  Y.  Shanly 777 

Boston  etc.  R.  R.  Corp.  y.  Spar- 
hawk 373 

Bosworth  Y.  Farenholx 358,  372 

BonteUe  Y.  Smith 758,765 

Bowden  y.  Henderson 707 

Bowen  y.  Slaushter 552 

Bowers  y.  Whittle 753 

Bowler  y.  Washington 344 

Bowser  Y.  Bliss 752,754,757 

Bowsey  y.  Newbegin 572 

Boyd  V.Ellis 358 

Boykin  Y.  ShaflTer 534 

Boynton  y.  Pierce 103 

Boynton  v.  Wicker 206 

Bradbee  y.  Christ's  Hospital ....  295 

Bradley  y.  Bradley 256,  705 
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br  QioBoUy  IirDionoRT  bhovld  Chabok  DEFiMBAifT  "  Ih  no  Kau  in 
Bkhalv  ov  thb  CinzBNS  oy  Georgia  **;  bat  an  exceptum  on  the  graioid 
of  failare  to  so  charge  must  be  taken  before  trial,  and  if  not  so  takoBt 
will  not  be  good  in  arrest  of  judgment. 

DBRDIBAllTBy   UPON  AfPLZOATIOK,   HATB  RiQHT    TO  BB    TbIBB   SbPABATBLT 

in  all  cases  where  they  are  indicted  for  an  offense  which  does  not  require 
the  joint  act  of  two  or  more  to  constitute  the  offense;  the  rule  is  otherwise 
in  those  cases  which  require  the  concurrence  of  two  or  more  in  the  oom* 
mission  of  the  offense.  In  cases  of  the  latter  class,  the  matter  rests  in 
the  legal  discretion  of  the  court  before  whom  the  trial  takes  place. 
JlTDOB  SHOULD  DiBCHABOB  HIS  DuTT  wiiH  Imfabtialitt,  and  it  is  error 
lor  him  to  remark,  on  a  trial  for  murder,  in  ruling  upon  a  question,  that 
the  deceased  '*  had  a  right  to  be  mad;  he  thought  anybody  shot  had  a 
right  to  be  mad."  The  deceased  had  no  right  to  be  mad  unless  he  had 
been  wronged,  and  whether  or  not  the  defendants  had  wronged  him,  and 
if  th^  had  done  so^  to  what  extent,  was  the  issae  on  trial  by  the  jniy, 
as  to  which  they  should  receive  no  intimation  from  the  judge  of  what  be 
tfaooght  the  Terdiot  should  be. 

Ikdictmemt  for  murder.  The  indictment  charged  Ben 
Home,  Scott  Home,  Edmund  Homey  Richard  Home,  and 
George  Jackson,  Jr.,  with  the  murder  of  Joab  W.  C.  Home. 
After  the  first  juror  had  been  sworn,  the  defendants  moved  to 
sever  on  the  trial*  The  state  objected  on  the  ground  that  the 
motion  came  too  late.  The  court  overruled  this  objection,  and 
required  the  defendants  to  assign  special  reasons  for  severing; 
whereupon  they  assigned  specifically  that  they  wished  to  use 
each  other  as  witnesses.  Counsel  for  the  state  consented  that 
the  defendants  should  testify  as  if  severed,  and  thereupon  the 
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court  refused  the  motion  to  sever.  In  the  progress  of  the  case 
the  solicitor-general  asked  a  witness  the  condition  of  the  ae- 
ceased's  mind  towards  the  prisoners  after  the  mortal  wound 
had  been  given, — whether  kind  or  malevolent.  The  court  re- 
fused to  allow  the  witness  to  answer  the  question,  remarking,. 
''  Home  had  a  right  to  be  mad;  he  thought  anybody  shot  had 
a  right  to  be  mad."  The  jury  found  the  defendants  guilty,. 
who  thereupon  moved  to  arrest  the  judgment.  Other  facts  ap» 
pear  from  the  opinion. 

C  T.  Ooode  and  Samuel  Elamy  for  the  plaintiffs  in  error. 

N.  A.  Smithy  solicitor^eneraly  and  W.  A,  Hawkins^  for  the 
state. 

By  Court,  Walker,  J.  1.  By  the  revised  code,  section  4535^ 
the  form  of  an  indictment  should  be:  ''The  grand  jurors  se- 
lected, chosen,  and  sworn  for  the  county  of ,  to  wit:  in  the 

name  and  behalf  of  the  citizens  of  Georgia,  charge  and  ac- 
cuse," etc.  By  section  4536,  all  exceptions  which  go  merely 
to  the  form  of  an  indictment  shall  be  made  before  trial,  and 
no  motion  in  arrest  of  judgment  shall  be  sustained  for  any 
^  matter  not  affecting  the  real  merits  of  the  offense  charged  in 
the  indictment.  After  the  rendition  of  the  verdict,  the  defend- 
ants moved  to  arrest  the  judgment  because  the  bill  of  indict- 
ment fails  to  charge  defendants  "  in  the  name  and  behalf  of 
the  citizens  of  Georgia."  Did  this  omission  affect  the  real 
merits  of  the  offense  charged  in  the  indictment?  Was  it  not  an 
exception  which  went  merely  to  the  form  of  the  indictment? 
The  exception,  being  merely  to  the  form  of  the  indictment, 
should  have  been  taken  before  trial. 

2.  Ought  the  court  to  have  permitted  the  defendants  to 
sever  on  their  trial?  This  is  an  important  question,  and  has 
received  our  careful  consideration.  By  the  old  law,  when  two 
or  more  defendants  were  jointly  indicted,  any  one  might  be 
tried  separately,  except  such  offenses  as  required  the  concur- 
rence of  two  or  more  to  constitute  the  crime;  in  such  cases,  the 
defendants  should  be  tried  jointly:  Cobb's  Dig.  841.  The  act 
of  1856  (Pamp.  Acts,  p.  266)  amended  this,  and  authorized 
the  trial  of  one  or  more  in  those  cases  which  require  the  joint 
act  of  two  or  more  to  constitute  the  crime.  The  history  of 
this  act,  as  we  understand  it,  and  the  reason  for  its  passage, 
was,  that  in  many  cases  of  riots,  etc.,  some  of  the  parties 
would  avoid  arrest,  and  one  party  might  be  held  for  years 
without  being  tried,  because  the  other  party  charged  in  the 
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indictment  could  not  be  brought  to  trial.  This  was  eBpecially 
BO  in  the  counties  bordering  on  the  state  line,  and  proved  to 
be  in  many  cases  a  great  hardship  to  those  parties  who  were 
indicted  for  such  offenses  and  remained  within  the  jurisdiction 
of  the  court.  They  could  not  be  tried  separately,  and  they, 
could  not  demand  a  trial  {McAUisier  v.  Statej  17  Ga.  618 )» 
and  were  liable  to  be  bound  indefinitely  to  attend  upon  an 'in- 
dictment for  an  offense  for  which  they  could  not  be  tried.  The 
act  of  1856  intended  to  remedy  this  evil,  and  allow  any  one  of 
such  defendants  to  be  tried  separately,  without  waiting  for  the 
arrest  of  others  charged  in  the  same  indictment.  The  effect  of 
this  amendment  was  to  advance  the  ends  of  justice  and  secure 
to  the  citizen  his  right  to  a  speedy  and  public  trial.  Section 
4595  of  the  revised  code  intended  to  embrace  the  provisions  of 
the  code  of  1833  as  amended  by  the  act  of  1856,  and  author- 
ised the  separate  trial  of  defendants  for  all  offenses.  In  Cald" 
ufM  V.  StcUe,  34  Oa.  10,  this  section  was  before  the  court  for 
construction,  and  the  court  seemed  to  hold  that  the  court  is 
the  repository  of  the  discretion  given  by  the  statute  to  say  in 
what  cases  a  defendant  may  be  tried  separately,  though  jointly 
indicted.  The  court,  however,  there  say  (page  20),  "We  do 
not  say  it  is  an  unbridled,  uncontrollable  discretion;  but  where 
severance  is  demanded  as  aright,  unsupported  by  cause  shown, 
and  refused,  we  are  wholly  indisposed  to  interfere  with  the  ex- 
ercise of  the  discretion."  That  was  an  indictment  for  riot, — 
a  crime  which  required  the  joint  act  of  two  or  more  to  consti- 
tute it, — and  the  defendants  demanded  a  separate  trial  as  a 
matter  of  right,  upon  mere  motion,  and  without  any  special 
cause  shown  therefor.  Under  that  state  of  facts,  and  in  that 
class  of  cases,  we  think  the  decision  was  right,  and  we  aflSrm 
it.    This  case,  however,  is  a  very  different  one. 

Here  the  defendants  were  jointly  indicted  for  an  offense  of 
which  one  might  be  guilty  and  all  the  others  innocent.  This 
is  one  of  the  other  class  of  cases  referred  to  in  the  statute. 
The  defendants  stated  that  they  wished  to  use  each  other  as 
witnesses  on  the  trial.  This  was  assigning  a  special  reason 
for  severing  on  the  trial.  We  all  from  our  experience  know 
how  difficult  it  is  to  have  a  fair  trial  when  several  parties  are 
on  trial  and  they  are  introduced  as  witnesses  for  each  other. 
The  witness  cannot  testify  in  his  own  favor,  and  he  is  not 
bound  to  criminate  himself.  Besides,  the  confusion  of  several 
issues  being  passed  upon  at  the  same  time  by  the  same  jury, 
affecting  the  lives  of  several  persons,  and  some  of  those  per* 
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^OQ0  on  the  stand  as  witnesses,  is  not  likely  to  enable  the 
jary  to  do  full  and  impartial  justice  to  each  defendant.  In 
this  case,  the  wife  of  one  of  the  defendants  was  a  witness,  and 
there  is  a  difficulty  in  determining  from  the  bill  of  exceptions 
what  the  court  ruled  as  to  certain  portions  of  her  testimony. 
Even  the  counsel  for  the  state,  in  the  argument  before  this 
eourt,  differ  as  to  what  was  decided.  It  originates  from  com- 
plicating too  many  issues  to  be  decided  at  once.  The  human- 
ity of  the  law  did  not  intend  to  deprive  three  men  of  their  lives 
by  a  trial  thus  confusedly  conducted.  The  court  should  have 
granted  their  motion  to  sever  on  their  trials,  and  then  the  at- 
tention of  the  court,  counsel,  and  jury  could  have  been  fixed 
upon  the  party  on  trial;  and  justice  would  much  more  likely 
be  attained  in  this  manner  than  by  the  course  pursued  on  the 
trial.  In  a  case  of  this  sort,  the  fact  that  the  defendants 
wished  to  use  each  other  as  witnesses  ought  to  have  been  suf- 
ficient special  reason  for  severing  on  the  trial,  even  if  the  court 
had  the  right  to  refuse  it  without  special  cause  shown,  and  we 
would  have  felt  bound  to  reverse  his  ruling  on  this  point  as  a 
matter  of  discretion.  The  court  must  so  use  his  discretion  as 
not  to  abuse  it;  and  if  he  improperly  use  his  discretion,  this 
court  will  control  it.  But,  as  a  general  rule,  we  hold  that  in 
all  cases  where  parties  are  indicted  for  an  offense  which  does 
not  require  the  joint  act  of  two  or  more  to  constitute  the  offense, 
the  defendants,  upon  application,  have  a  right  to  be  tried  sep- 
arately. The  rule  is  otherwise  in  those  cases  which  require  the 
concurrence  of  two  or  more  in  their  commission.  In  cases  of 
this  class,  the  matter  is  subject  to  the  legal  discretion  of  the 
court  before  whom  the  trial  takes  place. 

3.  The  remark  of  the  judge  in  ruling  out  a  question  asked 
by  the  state's  counsel,  'Hhat  Home  had  a  right  to  be  mad;  he 
thought  anybody  shot  had  a  right  to  be  mad,"  was  improper; 
and  such  an  impropriety  as  we  should  be  constrained  to  cor- 
rect, if  there  were  no  other  error  in  the  case.  It  was  certainly 
an  intimation  by  the  judge  during  the  progress  of  the  cause 
as  to  the  guilt  of  the  accused;  and  would  make  it  obligatory 
upon  this  court  to  grant  a  new  trial:  Rev.  Code,  sec.  3183. 
Home  had  no  right  to  be  mad  unless  he  had  been  wronged; 
and  whether  defendants  had  wronged  him  or  not,  and  if  so, 
of  how  great  a  degree  was  that  wrong,  was  the  issue  then  upon 
trial.  The  judge  should  discharge  his  duties  with  impar- 
tiality. Let  him  so  administer  the  law  that  it  may  appear, 
as  indeed  his  feelings  should  be,  that  it  is  wholly  indifferent 
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to  him  which  party  may  succeed,  provided  the  law  is  admin- 
istered. Justice  is  represented  as  blind,  so  that  she  may  not 
know  either  party,  and  with  a  firm  hand  hold  the  scales  even. 
The  jury  should  not  from  any  conduct  or  word  of  the  judge 
be  able  to  know  what  he  thinks  the  verdict  should  be.  Let 
him  discharge  with  impartiality  those  duties  which  the  law 
imix)6e8  upon  him,  and  leave  the  jury  free  to  perform  those 
imposed  upon  them,  according  to  law  and  the  facts  of  the 
case. 
Judgment  reversed. 

Objsction  to  Indictmbnt  not  Tames  BSfORi  Vjeediot  Onin  too  Lats: 
See  Stale  ▼.  Sh^peff,  88  Am.  Dec.  70,  note  75,  where  other  CMet  Are  coUeoted. 

It  is  Bbbob  pob  Ck>UBT  to  ExnuBsa  Opinion  to  Jury  m  to  the  weight 
or  sufficiency  of  the  testinumy  upon  any  fairly  controverted  or  debatable 
qneetion  of  fact:  Jliil  t.  Staie^  86  Am.  Deo.  736,  note  740;  P^opk  r.  Ehg,  87 
Id.  05,  note  108;  wharo  other  oaeea  are  ooUeoted. 
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[87  QaoaoiA,  101] 

NormHo  kzcbpt  Act  of  Oob  or  Pitblio  Enkmt  will  Exoma  Common 
OiBBTBB  for  loes  of  gooda  intmsted  to  him  for  traaapoftation,  and  he 
cannot,  in  Qeorgia^  limit  that  legal  liability  by  any  notioe  given  either 
by  pnblication  or  by  entry  on  receipts  given  or  ticketa  eold;  bat  he  may 
limit  his  liability  by  express  contract^  independent  of  his  receipt,  fairly 
made  between  the  parties. 

Whsbb  Expbbu  CoNTBAor  n  Entbbbd  into  bbtwebn  Common  Carbibb 
AND  Shippkb  of  goods,  limiting  the  former'a  legal  liability  for  loes 
thereof,  evidence  tending  to  show  that  the  loss  ooenrred  through  the 
shipper's  f ailnre  to  perform  hia  contract^  and  not  throogh  the  oanrier'a 
negUgenoe^  ia  adnuaaible  en  behalf  of  the  carrier. 

Action  against  common  carrier.  The  facts  are  stated  in  the 
opinion. 

William  T.  Chndd  and  William  D<mghertyy  for  the  plaintiff 
in  error. 

H.  W.  HiUiardj  for  the  defendant  in  error. 

By  Court,  Wabnsb,  C.  J.  This  is  an  action  brought  against 
the  defendant  as  a  common  carrier  for  the  loss  of  thirty-three 
bales  of  cotton.  The  errors  complained  of  are,  that  the  court 
below  refused  to  grant  a  new  trial  upon  the  several  grounds 
specified  in  the  record.  The  first  assignment  of  error  that  we 
will  now  consider  and  decide  is,  that  the  court  below  erred  in 
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charging  the  jury  "that  the  receipt  oflfered  in  evidence  was  not 
a  special  contract  binding  on  the  plaintiff."  The  decision  of 
this  riuestion  involves  the  liability  of  a  common  carrier  in  this 
state,  as  well  as  the  extent  to  which  he  may  limit  his  legal  lia- 
bility under  the  laws  thereof  What  is  the  legal  liability  of 
a  common  carrier  in  case  of  the  loss  of  goods  intrusted  to  him 
as  such,  under  the  laws  of  this  state?  By  section  2039  of  the 
revised  code,  it  is  declared  that  "any  person  undertaking  to 
transport  goods  to  another  place  for  a  compensation  is  a  car- 
rier, and  as  such  is  bound  to  ordinary  diligence."  Section 
2040  of  the  revised  code  declares  that  "one  who  pursues  the 
business  constantly  or  continuously  for  any  period  of  time  or 
any  distance  of  transportation  is  a  common  carrier,  and  as 
such  is  bound  to  use  extraordinary  diligence.  In  cases  of  loss, 
the  presumption  of  law  is  against  him,  and  no  excuse  avails 
him  unless  it  was  occasioned  by  the  act  of  God  or  the  public 
enemies  of  the  state." 

1.  The  legal  liability  of  a  common  carrier  by  the  laws  of 
this  state,  therefore,  in  case  of  the  loss  of  the  goods  intrusted 
to  him,  is  clearly  and  explicitly  defined,  and  no  excuse  will 
avail  him  unless  such  loss  was  occasioned  by  the  act  of  God 
or  the  public  enemies  of  the  state.  Thus  is  the  law  written 
and  positively  declared  by  the  supreme  power  of  the  state. 
We  have  thus  shown  what  is  the  legal  liability  of  a  common 
carrier  in  this  state  in  case  of  the  loss  of  the  goods.  The  next 
question  that  presents  itself  is,  How  far,  to  what  extent,  and 
in  what  manner  can  such  common  carrier  limit  that  liability 
imposed  upon  him  by  the  law?  It  is  contended  in  this  case 
that  the  defendant  has  limited  his  legal  liability  in  his  receipt 
given  for  the  cotton  to  the  plaintiff.  To  give  such  a  construc- 
tion and  effect  to  the  receipt  as  is  contended  for  would  be  to 
allow  the  defendant  to  limit  and  regulate  his  legal  liability  as 
a  common  carrier,  in  express  contravention  of  the  law  which 
imposes  it  upon  him.  The  defendant's  liability  as  a  common 
carrier  is  regulated  by  law  upon  the  grounds  of  public  policy, 
and  he  cannot  be  permitted  by  his  own  act  to  limit  the  effect 
and  operation  of  that  law,  and  thereby  defeat  that  public 
policy.  It  was  the  duty  of  the  defendant  as  a  common  car- 
rier to  obey  the  law  in  regard  to  his  liability  as  such,  and  not 
to  attempt  to  make  it  for  his  own  protection.  But  section  2042 
of  the  revised  code  expressly  declares  that  "a  common  carrier 
cannot  limit  his  legal  liability  by  any  notice  given,  either 
by  publication,  or  by  entry  on  receipts  given  or  tickets  sold* 
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He  may  make  an  express  contract,  and  will  then  be  governed 
thereby."  The  legal  liability  of  a  common  carrier  as  defined 
by  the  law  is  one  thing;  his  legal  liability  as  a  common  carrier 
lender  an  express  contract  made  by  the  shipper  is  another  and 
4aite  a  different  thing.  In  the  latter  case  his  liability  will 
•depend  upon  the  terms  of  that  express  contract,  and  will  be 
governed  by  it.  But  such  express  contract  limiting  his  legal 
liability  as  a  common  carrier  cannot  be  proved  by  a  notice 
given,  either  by  publication,  or  by  an  entry  on  the  receipt 
given  for  the  goods  or  tickets  sold.  The  express  contract 
made  with  the  shipper  of  the  goods,  limiting  the  legal  liability 
of  the  common  carrier,  must  be  made  independently  of  the 
receipt  given  for  the  goods,  and  be  proved  independently 
thereof,  as  any  other  contract  is  proved  when  entered  into  by 
two  or  more  parties  to  it.  The  common  carrier  receipts  the 
shipper  for  the  goods,  and  the  law  fixes  his  liability  therefor 
in  case  of  loss;  but  the  common  carrier  and  the  shipper  may 
•enter  into  an  express  contract,  outside  of  the  receipt  given  for 
the  goods,  in  regard  to  the  carrier's  liability,  and  then  both 
parties,  having  a  fair  opportunity  to  understand  the  terms  of 
the  contract,  will  be  governed  by  it.  Such,  in  our  judgment, 
is  a  fair  and  legitimate  interpretation  of  the  code  in  relation 
to  the  liability  of  common  carriers  in  this  state. 

2.  The  next  ground  of  error  assigned  upon  the  record  is, 
that  the  court  erred  in  charging  the  jury,  '^that  if  the  contract 
was  made  as  testified  by  the  witness  Sylvester,  it  was  still 
incumbent  on  the  defendant  to  prove  that  there  was  no  negli- 
gence on  their  part."  The  effect  of  this  charge,  in  our  judg- 
ment, was  to  exclude  from  the  consideration  of  the  jury  the 
question  in  dispute,  whether  the  cotton  was  destroyed  by  the 
negligence  of  the  defendant  or  by  the  failure  of  the  plaintiff  to 
perform  his  part  of  the  express  contract,  if  they  should  believe 
such  a  contract  was  made.  In  view  of  the  facts  of  this  case 
as  disclosed  by  the  record,  we  think  that  the  court  below 
«rred  in  not  charging  the  jury,  in  addition  to  the  charge  as 
given,  that  if  they  should  believe  from  the  evidence  that  there 
was  an  express  contract  made  between  the  plaintiff  and  de- 
fendant outside  of  and  independent  of  the  receipt  given  for  the 
cotton,  as  testified  to  by  the  witness  Sylvester,  and  that  the 
•cotton  was  destroyed  by  fire  in  consequence  of  the  failure  of 
said  plaintiff  to  perform  said  contract  on  his  part,  then  the 
^defendant  was  not  liable  for  the  loss  of  the  cotton.  It  is  true 
that  the  defendant  as  a  common  carrier  is  liable  under  the 
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law  for  negligence.  Whether  the  cotton  was  destroyed  by  the 
negligence  of  the  defendant  in  this  case,  or  l«r  the  failure  of 
the  plaintiff  to  perform  his  contract  with  the  defendant  in  re- 
lation  to  its  transportation  (if  any  such  contract  was  made), 
is  the  question  for  the  jury  to  determine,  under  the  evidence 
and  the  charge  of  the  court  upon  that  point.  Upon  this  last 
ground  we  reverse  the  judgment  of  the  court  below  and  grant 
a  new  trial. 
Judgment  reversed. 

OoimoN-LAW  LuBnjTT  ov  Ck>MMON  CiRRmt;  Soe^yiwvT.  Steamer  Com' 
tra  Coeta,  S7  Am.  Dec.  87,  note  90^  where  other  cMee  are  ooUected;  Bead  t. 
SpauicUng,  86  Id.  427,  note  433;  Mkkaeis  t.  New  Tork  O.  H.  R  Co,,  86  Id. 
415,  note  426;  MeniU  t.  Earle,  86  Id.  292,  note  296;  Hooper  ▼.  Wdle,  Fargo, 
^  Co.,  85  Id.  211;  Bkmd  ▼.  Adams  Bx.  Co,,  86  Id,  623;  AmoU  t.  Joitee,  82 
Id.  617,  note  618^  where  other  caees'are  collected. 

Power  ov  Cakrheb  to  Limit  his  Ck>iaiDN-LAW  Liabiutt  bt  Spbcial. 
Contract:  See  Baliim&re  and  Ohio  R,  R.  ▼.  Rathbonej  88  Am.  Dec  664,  note 
667;  IlUnoia  CeniralR,  S,  Co,  v.  Smyaer,  87  Id.  301,  note  304;  Adame  Bxprese 
Co,  T.  Noek,  87  Id.  510,  note  512;  Hooper  t.  WelU,  Fargo,  A  Co.,  86  Id.  211, 
note  230;  PenMyheama  R.  R.  Co.  t.  SdmoarteenJberger,  84  Id.  490^  note  493; 
JwUon  T.  Weetem  R.  R.  Corp.,  83  Id.  646,  note  651,  whore  other  cues  are 
ooUected;  and  lee  note  to  Cole  t.  Ooodwin,  82  Id.  498^  where  this  sabject  is 
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Bnnxnra  Fobob  avd  Cobrcivb  Power  of  Law  Appugablb  to  Contract 
at  the  time  it  was  made  oonetitnte  the  obligation  of  the  contract.  Thia 
obligation*  which  is  a  legpl  and  not  a  merely  moral  one,  does  not  inhere 
in  the  contract  itself,  proprio  vigore,  but  in  the  law  applicable  to  the  con- 
tract. 

Oboroia  Stat  Law  ov  Dbobicbbr  13,  1866,  Impairs  Obuoatioh  of 
Contracts  made  prior  to  its  enactment,  becanse  it  prohibits  a  plaintiff 
from  exercising  his  legal  right  to  enforce  a  defendant's  legs!  obligatioo 
to  perform  his  contract  as  the  same  existed  under  the  old  law  creating 
and  defining  that  legal  obligation  at  the  time  the  contract  was  made, 
under  the  penalty  of  being  a  trespasser;  and  is  therefore  in  violation  of 
the  constitution  of  the  United  States  and  of  the  state  of  Georgia. 

Four  cases  involving  the  question  of  the  constitutionality 
of  the  stay  law.  The  provisions  of  the  law  are  stated  in  the 
opinion. 

Woffordf  Parrott  and  Coxe^  Mathews  and  Reid^  H.  Fielder,  and 
B,  H.  Bigham,  for  the  plaintiffs  in  error  in  the  several  cases. 

Warren  AHny  Linton  Stephens,  A.  Hood,  and  B.  H.  HiU,  for 
the  defendants  in  error. 
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By  Caart,  Wabner,  C.  J.  The  question  made  by  the  record 
in  this  case  involveB  the  constitutioDality  of  the  act  of  the 
legislature  passed  on  the  13th  of  December,  1866,  commonly 
known  as  the  stay  law.  The  constitution  of  the  XJnited 
States  declares  that  *'no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts."  The  constitution  of  the  state  of 
Georgia  declares  that  ^^  ex  post  facto  laws,  laws  impairing  the 
obligation  of  contracts,  and  retroactive  laws,  injuriously  affect- 
ing any  right  of  the  citizen,  are  prohibited.''  The  constitution 
of  the  state  of  Georgia  further  declares  that  '^  legislative  acts 
in  violation  of  the  constitution  are  void,  and  the  judiciary  shall 
so  declare  them."  Thus  it  will  be  seen  that  if  the  act  of  the 
13th  of  December,  1866,  is  in  violation  of  the  constitution  of 
the  United  States  and  the  constitution  of  the  state  of  Georgia, 
or  either  of  them,  then  this  court  is  bound  so  to  declare,  by  its 
judgment,  under  the  most  solemn  obligations  that  can  be  im- 
posed; indeed,  it  has  no  discretion  in  the  matter  but  to  obey 
the  stem  mandate  of  the  supreme  law  of  the  land. 

The  first  inquiry,  therefore,  which  is  presented  for  our  con* 
sideration  and  judgment  is.  Does  the  act  of  the  legislature  of 
the  13th  of  December,  1866,  impair  the  obligation  of  the  con- 
tract between  the  parties  in  this  case,  as  prohibited  by  the 
constitution  of  the  United  States?  The  constitution,  it  will 
be  perceived,  does  not  prohibit  the  states  from  passing  laws- 
impairing  contracts.  The  prohibition  is  expressly  directed 
against  laws  which  impair  the  obligation  of  contracts.  What 
is  the  obligation  of  a  contract  as  contemplated  by  the  consti- 
tution? **  The  obligation  of  a  contract  is  a  legal,  not  a  mere 
moral,  obligation;  it  is  the  law  which  binds  a  party  to  perform 
his  undertaking.  The  obligation  does  not  inhere  or  subsist  in 
the  contract  itself,  propria  vigore^  but  in  the  law  applicable  to 
the  contract":  1  Bouvier's  Law  Diet.  652,  and  authorities  there 
cited.  When  the  parties  entered  into  the  contract  now  before 
the  court  which  the  plaintiff  seeks  to  enforce,  what  was  the 
legal  obligation  of  the  defendant?  His  legal  obligation  was^ 
to  do  and  perform  just  what  the  laws  of  the  land,  applicable 
to  the  contract,  required  him  to  do  and  perform  at  the  time  the 
contract  was  made,  in  accordance  with  its  terms  and  stipula- 
tions; that  was  the  exact  measure  of  his  legal  obligation  at 
the  time  the  contract  was  made, — nothing  more,  nothing  less. 
The  defendant's  legal  obligation  was  to  perform  his  contract 
as  the  laws  of  the  land  applicable  to  that  contract  required 
him  to  perform  it  at  the  time  it  was  made.    That  was  the  ex* 
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tent  of  his  legal  obligation  to  the  plaintiff,  and  just  to^  that 
extent  the  plaintiff  had  the  legal  right  to  have  it  performed,  in 
order  to  maintain  the  integrity  of  the  legal  obligation  of  the 
-defendant's  contract.  If  it  was  not  the  existing  law  of  the 
«tate,  applicable  to  the  contract  at  the  time  it  was  made,  which 
•created  and  defined  the  defendant's  legal  obligation  to  perform 
it,  in  accordance  with  its  terms  and  stipulations,  what  is  it 
that  does  create  and  define  his  obligation  to  perform  it?  If 
there  had  been  no  existing  law  applicable  to  the  contract  pre- 
scribed by  the  supreme  power  of  the  state  at  the  time  it  was 
made,  creating  and  defining  the  defendant's  obligation  to  per- 
form it,  then  he  would  have  incurred  no  other  than  a  mere 
moral  obligation,  over  which  human  tribunals  have  no  juris- 
-diction.  It  therefore  necessarily  follows  that  the  existing  la^^ 
applicable  to  the  contract  prescribed  by  the  supreme  power  of 
the  state,  at  the.  time  the  contract  was  made,  creates  and  de- 
fines the  defendant's  legal  obligation  to  perform  it  in  accord- 
■ancc  with  its  terms  and  stipulations.  ^'A  perfect  right  is  that 
which  is  accompanied  by  the  right  of  compelling  those  who 
refuse  to  fulfill  the  correspondent  obligation.  A  perfect  obli- 
gation is  that  which  gives  to  the  opposite  party  the  right  of 
<^ompul8ion":  Vattel,  62.  The  defendant's  obligation  to  per- 
form his  contract  in  accordance  with  its  terms  was  a  perfect 
•obligation,  because  the  plaintiff,  at  the  time  the  contract  was 
made,  had  the  legal  right  under  the  then  existing  law  of  the 
«tate  to  have  compelled  its  performance.  The  defendant's  ob- 
ligation to  perform  his  contract  was  just  what  that  existing 
law  made  it,  just  what  that  existing  law  required  and  would 
have  compelled  to  be  done  for  its  performance,  in  behalf  of  the 
plaintiff,  the  other  party  to  it.  The  defendant's  obligation  to 
f>erform  his  contract,  under  the  then  existing  law,  was  perfect, 
and  the  plaintiff's  right  to  have  that  obligation  performed  as 
prescribed  by  that  existing  law  was  also  a  perfect  right 

Having  shown  that  the  defendant,  by  the  terms  and  stipula- 
tions of  his  contract,  had  imposed  upon  himself  a  perfect  legal 
obligation  to  perform  it,  and  that  the  plaintiff  had  a  perfect 
legal  right  to  have  that  legal  obligation  performed  in  accord- 
ance with  the  existing  law  which  created  and  defined  that 
obligation,  let  us  now  inquire  what  acts  of  the  legislature 
will  impair  the  legal  obligation  of  contracts  within  the  con- 
stitutional prohibition.  In  the  case  of  the  justices  of  the  in- 
ferior court  of  Morgan  County  v.  Sparks,  6  Ga.  439,  this  court 
tiave  answered  the  question  in  the  most  explicit  terms.    The 
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aoart  say  in  that  case:  ''The  objection  to  a  law  on  the  ground 
of  its  impairing  the  obligation  of  a  contract  does  not  depend 
on  the  extent  of  th&  change  which  the  law  may  make  in  it. 
Any  deviation  from  its  terms  by  postponing  or  accelerating 
the  period  of  performance  which  it  prescribes,  or  imposing  con- 
ditions not  expressed  in  the  contract  or  dispensing  with  the 
performance  of  those  which  are,  however  minute  or  apparently 
immaterial  in  their  effect  upon  the  contract  of  the  parties,  im- 
pairs its  obligation,  and  consequently  is  within  the  constitu- 
tional  prohibition."  Although  the  constitutionality  of  the  stay 
law  was  not  involved  in  that  case,  yet  the  legal  rule  applicable 
to  acts  of  the  legislature  impairing  the  obligation  of  contracts 
was  correctly  stated,  and  was  again  reiterated  in  Winter  v. 
Jones^  10  Ga.  195  [54  Am.  Dec.  379].  We  have  endeavored  to 
show  what  was  the  extent  of  the  defendant's  legal  obligation  to 
the  plaintiff  at  the  time  the  contract  was  made.  ,We  have 
shown  what  is  the  rule  of  law  applicable  to  this  particular  class 
of  cases,  as  asserted  and  recognized  by  this  court.  Now  let 
us  examine  the  act  of  the  18th  of  December,  1866,  and  see 
whether,  according  to  the  rule  recognized  by  this  court  (as 
well  as  all  other  courts  where  the  laws  of  the  land  are  inde- 
pendently and  impartially  administered),  that  act  impairs 
the  legal  obligation  of  the  contract  between  the  parties  in  this 
case.  The  act  is  declared  to  be  ''An  act  for  the  relief  of  the 
people  of  Georgia,  and  to  prevent  the  levy  and  sale  of  prop- 
erty under  certain  circumstances."  The  first  section  of  the 
act  declares  *'that  there  shall  be  no  levy  and  sale  of  prop- 
erty of  defendants  in  this  state  under  any  execution  founded 
on  any  judgment,  order,  or  decree  of  any  court,  heretofore 
or  hereafter  to  be  rendered  upon  any  contract  or  liability 
made  or  incurred  prior  to  the  1st  of  June,  1865,  or  in  renewal 
thereof,  though  bearing  a  subsequent  date,  except  in  the  fol- 
lowing manner:  For  one  third  of  the  principal  and  interest 
due  on  said  execution,  and  no  more,  which  may  be  levied  on 
or  after  the  first  of  January,  1868,  one  third  of  the  whole  on 
or  after  the  1st  of  January,  1869,  and  the  remaining  one  third 
on  or  after  the  1st  of  January,  1870,  unless  the  defendant  shall 
indorse  on  the  execution  a  waiver  of  the  benefit  of  this  act." 
The  fourth  section  of  the  act  further  declares  "  that  any  offi- 
cer or  other  person  violating  this  act  shall  be  guilty  of  tres- 
pass, and  liable  to  the  defendant  or  person  injured  in  damages 
not  less  than  the  amount  of  the  judgment,  order,  or  decree 
upon  which  he  is  proceeding,  as  in  other  cases  of  trespass.** 
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The  existing  law  of  this  state  at  the  time  the  contract  wa» 
made  between  the  parties,  on  which  this  judgment  and  execu- 
tion is  founded,  and  which  the  plaintiff  is  seeking  to  enforce^ 
imposed  the  legal  obligation  upon  the  defendant  to  perforn> 
it  in  accordance  with  its  terms  and  stipulations.  That  legal 
obligation  was  in  full  force,  and  binding  upon  him,  on  the  thir- 
teenth day  of  December,  1866,  when  the  act  in  question  wa» 
passed.  Does  the  act  of  the  13th  of  December,  1866,  postpone 
the  performance  of  that  legal  obligation?  If  it  does,  then  in 
the  explicit  words  of  this  court,  before  cited,  it  impairs  the  legal 
obligation  of  the  contract  Does  the  act  of  1866  impose  condi- 
tions upon  the  parties  not  expressed  in  the  contract,  or  in  the 
law  applicable  to  the  contract  at  the  time  it  was  made?  If  it 
does,  then,  according  to  the  same  authority,  it  impairs  the 
legal  obligation  of  the  contract  Does  the  act  of  1866  dispense 
with  the  performance  of  any  part  of  the  legal  obligation  of 
the  defendant  to  perform  his  contract,  as  that  legal  obligation 
existed  under  the  law  at  the  time  of  its  enactment?  If  it 
does,  then,  according  to  the  well-established  rule  of  law  recog- 
nized and  declared  by  this  court  in  the  two  cases  before  cited,, 
it  impairs  the  legal  obligation  of  the  contract 

Now,  in  what  manner  does  the  act  of  1866  impair  the  legal 
obligation  of  the  defendant's  contract?  At  the  time  of  the 
passage  of  that  act,  the  defendant's  legal  obligation  to  pay  the 
debt  included  in  the  judgment  was  upon  him  in  all  its  force 
and  effect  as  the  same  existed  under  the  law  at  the  time  the 
contract  was  made. 

Now,  by  the  act  of  1866,  he  is  relieved  from  the  perform- 
ance of  that  legal  obligation  until  the  first  day  of  January^ 
1868,  absolutely,  and  for  two  thirds  thereof  until  the  first  day 
of  January,  1869,  and  for  one  third  thereof  until  the  first  day 
of  January,  1870.  That  act  expressly  declares  that  the  de- 
fendant's legal  obligation  to  perform  his  contract  shall  not  be 
enforced  by  the  process  of  the  court  until  the  first  day  of  Jan- 
uary, 1868,  and  after  that  time  only  in  the  manner  before 
stated.  To  that  extent  the  defendant  is  relieved  from  the  per- 
formance of  his  legal  obligation  to  the  plaintiff,  as  the  same 
existed  under  the  law  at  the  time  the  contract  was  made,  by 
the  act  of  1866.  The  fourth  section  of  that  act  also  declares 
that  any  ofiicer  or  other  person  (which  includes  the  plaintiff) 
who  shall  violate  the  provision  of  the  act  of  1866  shall  be 
guilty  of  trespass,  and  liable  to  the  defendant  in  damages,, 
etc.    Thus  it  will  be  perceived  that  by  the  act  of  1866  th« 
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defendant  is  not  only  reliered  from  his  legal  obligation  to  tho 
plaintiff  to  perform  his  contract  for  a  definite  period  of  time, 
liut  that  any  officer  or  other  person  who  shall  enforce  the 
performance  of  the  defendant's  legal  obligation^  within  that 
time,  to  perform  his  contract,  as  the  same  existed  at  the  time 
the  contract  was  made,  shall  be  guilty  of  trespass  and  pun* 
Ished  as  a  trespasser.    The  act  not  only  relieves  the  defend- 
ant from  his  legal  obligation  to  perform  his  contract  with  the 
plaintiff  in  the  manner  specified  therein,  but  actually  declares 
that  the  plaintiff  shall  be  guilty  of  trespass  if  he  shall  en- 
force the  performance  of  the  defendant's  legal  obligation  to 
perform  his  contract,  imposed  by  the  laws  of  the  state  at  the 
time  the  contract  was  made.    The  legal  obligation  of  the  con- 
tract is  impaired  by  relieving  the  defendant  from  its  perform- 
ance as  expressed  in  the  act.    The  legal  obligation  of  the 
contract  is  impaired,  because  the  plaintiff  cannot  enforce  the 
defendant's  legal  obligation  to  perform  it,  without  being  a 
trespasser  and  liable  for  damages  under  the  act.    Before  the 
passage  of  the  act  of  1866,  the  defendant  was  under  a  legal 
obligation,  then  resting  upon  him  in  its  full  force,  to  perform 
his  contract.     Is  that  legal  obligation  to  perform  his  contract 
with  the  plaintiff  as  binding  upon  him  now  as  it  was  before 
the  x^assage  of  that  act?  or  is  that  legal  obligation  less  bind- 
ing upon  him  now  than  it  was  then  ?    The  law  of  the  state 
applicable  to  the  contract  as  it  existed  at  the  time  the  con- 
tract was  made  constituted,  as  we  have  shown,  the  exact 
measure  of  the  defendant's  legal  obligation  to  perform  it  in 
accordance  with  its  terms  and  stipulations.    Is  that  legal 
obligation  of  the  defendant  to  perform  the  contract  the  same 
now  under  the  legislative  enactment  of  the  13th  of  December, 
1866,  as  it  was  at  the  time  the  contract  was  made?    Is  the 
legal  obligation  of  the  defendant  to  perform  his  contract  now 
as  strong  and  binding  upon  him  as  it  was  when  the  contract 
was  made?    If  it  is,  then  he  obtains  no  relief  from  the  per- 
formance of  his  legal  obligation  to  the  plaintiff  under  the  con- 
tract, and  ^.he  act  of  1866  does  him  no  good,  confers  no  benefit 
upon  him  whatever,  and  the  legal  obligation  of  the  contract 
is  not  impaired.    If,  however,  the  defendant's  legal  obligation 
to  perform  his  contract  is  not  now  as  strong  and  binding  upon 
nim  as  it  was  when  the  contract  was  made,  what  is  it  that 
makes  that  legal  obligation  to  perform  it  less  strong  and  less 
binding  ufx>n  him?    Most  unquestionably  it  is  the  provisions 
of  the  act  of  1866,  which  declares  that  the  defendant's  legal 
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obligation  to  perform  that  contract,  as  the  same  existed  at  the 
time  the  contract  was  made,  shall  not  be  enforced  by  the  levy 
and  sale  of  his  property  under  any  execution  founded  on  any 
judgment  rendered  upon  that  contract,  until  the  Ist  of  Janu- 
ary, 1868,  then  only  one  third  thereof,  and  the  remaining  two 
thirds  on  the  1st  of  January,  1869,  and  the  Ist  of  January, 
1870,  respectively.  The  act  postpones  the  ultimate  perform- 
ance of  the  defendant's  legal  obligation  of  his  contract  until 
the  1st  of  January,  1870.  The  act  of  1866  prescribes  condi- 
tions for  the  performance  of  the  defendant's  legal  obligation 
prejudicial  to  the  rights  of  the  plaintiff,  which  did  not.  exist 
under  the  laws  of  the  state  creating  and  defining  that  legal 
obligation  at  the  time  the  contract  was  made.  Will  any 
honest,  fair-minded  man  undertake  to  say,  when  we  take  into 
consideration  the  defendant's  legal  obligation  to  perform  his 
contract,  as  that  legal  obligation  existed  under  the  law  at  the 
time  the  contract  was  made,  and  his  legal  obligation  to  per- 
form it  now  according  to  the  provisions  of  the  act  of  1866^ 
that  his  legal  obligation  to  perform  that  contract  has  not  been 
postponed,  altered,  weakened,  and  impaired  by  that  act?  One 
fact  is  quite  apparent  at  least,  that  the  defendant's  legal  obli- 
gation to  perform  his  contract  under  the  provisions  of  the  act 
of  1866  is  not  the  same  as  it  was  under  the  law  applicable  to 
the  contract  at  the  time  it  was  made,  and  the  question  is, 
whether  that  act  impairs  that  legal  obligation. 

But  the  argument  for  the  defendant  is,  that  the  act  of  1866 
only  affects  the  remedy,  and  that  the  remedy  is  no  part  of  the 
contract,  therefore  it  is  not  within  the  constitutional  prohibi- 
tion. The  reply  is,  that  the  constitution  does  not  prohibit  the 
legislature  from  passing  laws  impairing  contracts.  The  con- 
stitution declares  that  '^  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts."  Whether  the  defendant's  legal 
obligation  to  perform  his  contract  with  the  plaintiff  has  been 
impaired  by  the  legislature  under  the  name  or  form  of  a  rem- 
edy, or  any  other  name,  makes  no  difference;  the  question 
still  remains  to  be  answered,  Does  the  act  of  1866  impair  the 
legal  obligation  of  the  defendant's  contract  with  the  plaintiff? 
That  the  legislature  may  pass  remedial  statutes  is  readily 
conceded,  provided  always  that  such  remedial  statutes  do  not 
impair  the  legal  obligation  of  contracts.  A  statute  of  limita- 
tion does  not  affect  or  impair  the  legal  obligation  of  the  con- 
tract; it  merely  prescribes  the  time  within  which  that  legal 
obligation  shall  be  enforced;  the  obligation  itself  remains 
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intact.  Acts  of  the  legislature  abolishing  imprisonment  for 
debt,  as  well  as  acts  exempting  certain  property  from  sale 
under  execution,  have  been  held  not  to  be  within  the  consti- 
tutional prohibition,  for  the  reason  that  such  acts  merely 
modified  the  remedy,  but  did  not  touch  or  interfere  with  the 
legal  obligation  to  perform  the  contract;  that  legal  obligation 
to  perform  the  contract  still  remaining  in  full  force,  and  oind- 
ing  upon  the  parties  as  the  same  existed  at  the  time  the  con- 
tract was  made.  This  class  of  cases  does  not  necessarily 
limit,  postpone,  restrict,  or  impair  the  binding  force  of  the 
legal  obligation  to  perform  the  contract  as  the  same  existed 
at  the  time  it  was  made,  but  simply  declares  the  manner  in 
which  that  legal  obligation  shall  be  enforced;  the  legal  ob- 
ligation to  perform  the  contract  according  to  its  terms  and 
stipulations  remaining  untouched.  A  remedial  statute,  how- 
ever, is  as  much  a  law  as  any  other  statute,  and  is  as  much 
within  the  constitutional  prohibition  as  any  other  statute^ 
where  it  impairs  the  legal  obligation  of  contracts. 

Under  ordinary  circumstances  and  in  prosperous  times,  this 
would  be  considered  a  plain  proposition;  but  we  are  told  by 
high  authority  that  "  God  hath  made  men  upright,  but  they 
have  sought  out  many  inventions."  It  was  doubtless  the  ob- 
ject of  the  framers  of  the  constitution  to  protect  the  legal  obli- 
gation of  contracts  from  the  subtle  inventions  of  remedial 
law-makers  as  well  as  all  others.  It  has  been  contended  that 
it  is  competent  for  the  legislature,  under  the  constitution,  to 
regulate  the  remedy  to  enforce  the  legal  obligation  of  con- 
tracts, provided  some  remedy  is  left,  but  that  it  would  be  un- 
constitutional to  deprive  a  party  of  all  remedy  to  enforce  the 
legal  obligation  of  his  contract.  If  it  would  be  a  violation  of 
the  constitution  to  deprive  a  party  of  all  remedy  to  enforce 
the  legal  obligation  of  his  contract,  what  clause  of  the  consti- 
tution would  such  legislation  violate?  If  it  would  be  a  viola- 
tion of  that  clause  of  the  constitution  which  declares  that  "no 
state  shall  pass  any  law  impairing  the  obligation  of  contracts," 
why  is  it  not  equally  as  unconstitutional  to  enact  a  law  which 
postpones,  alters,  imposes  conditions,  or  dispenses  with  the 
performance  of  that  legal  obligation  for  a  definite  period  of 
time,  as  it  would  be  to  defeat  the  performance  of  that  legal 
obligation  by  withdrawing  all  remedy  for  its  enforcement?  It 
is  a  question  of  degree  only:  the  one  destroys  the  legal  obliga- 
tion to  perform  the  contract,  by  preventing  its  enforcement; 
the  other  only  impairs  it.    According  to  the  interpretatioc 
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given  to  this  clause  of  the  federal  conBtitution  by  the  supreme 
court  of  the  United  States,  we  do  not  entertain  a  doubt  that 
the  act  of  1866  would  be  held  by  that  court  to  be  within  the 
constitutional  prohibition;  and  in  our  judgment,  the  decisions 
of  that  tribunal  upon  questions  arising  under  the  constitution 
of  the  United  States  are  binding  authority  upon  the  courts  of 
this  state:  Sturgee  v.  Croiminshieldj  4  Wheat.  191;  Oreen  ▼. 
BiddUj  8  Id.  1;  Bronson  ▼.  Kinaey^  1  How.  311;  MeCrachen  y. 
Hayward,  2  Id.  608. 

^at  this  act  of  1866  expressly  operates  upon  the  legal  obli- 
gation of  contracts  made  before  its  passage,  and  to  that  extent 
is  retroactive,  and  is  expressly  prohibited  by  the  constitution 
of  the  state  of  Georgia.  Neither  by  the  constitution  of  the 
United  States  nor  by  the  old  constitution  of  this  state  are  retro- 
♦pective  laws  or  retroactive  laws  prohibited.  This  was  consid- 
ered an  evil  which  the  people  of  Georgia  in  adopting  their  new 
I  institution  intended  to  remedy  and  prohibit.  If  the  framers 
of  the  new  constitution  did  not  intend  to  prohibit  the  legisla- 
ture from  passing  retroactive  laws  operating  upon  the  legal  ob- 
ligation of  past  contracts  which  might  injuriously  affect  any 
right  of  the  citizen,  it  is  extremely  difficult  for  this  court  to 
say  what  they  did  intend.  To  maintain  the  integrity  of  the 
fundamental  law  of  the  state  is  one  of  the  highest  and  mosi 
sacred  duties  of  every  court.  Unless  this  shall  be  done  faith- 
fully and  independently,  there  is  no  security  for  the  protection 
of  either  persons  or  property.  In  Vanhom  v.  Dorrance,  2  Dall. 
304,  the  supreme  court  of  the  United  States,  soon  after  the  or- 
ganization of  the  federal  government  under  the  constitution, 
announced  the  true  legal  rule  upon  this  subject:  "The  consti- 
tution is  stable  and  permanent,  not  to  be  worked  upon  by  the 
temper  of  the  times,  nor  to  rise  and  fall  with  the  tide  of  events; 
notwithstanding  the  competition  of  opposing  interests  and  the 
violence  of  contending  parties,  it  remains  firm  and  immovable, 
as  a  mountain  amidst  the  strife  of  storms,  or  a  rock  in  the 
ocean  amidst  the  raging  waves.  It  is  a  clear  position,  that  if 
a  legislative  act  oppugns  a  constitutional  principle,  the  former 
must  give  way  and  be  rejected  on  the  score  of  repugnance. 
It  is  a  position  equally  clear  and  sound  that  in  such  cases  it 
will  be  the  duty  of  the  courts  to  adhere  to  the  constitution, 
and  to  declare  the  act  null  and  void.  The  constitution  i»the 
basis  of  legislative  authority;  it  lies  at  the  foundation  of  all 
law,  and  is  a  rule  and  commission  by  which  both  legislators 
and  judges  are  to  proceed.    The  constitution  fixes  limits  to  the 
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exercise  of  legislative  authority,  and  prescribes  the  orbit  in 
which  it  most  move.  Whatever  may  be  the  case  in  other 
countries,  yet  in  this  there  can  be  no  doubt  that  every  act  of 
the  legislature  repugnant  to  the  constitution  is  absolutely 
void."  It  has  been  justly  remarked  by  an  eminent  civilian 
that  *'  to  attack  the  constitution  of  the  state  and  to  violate  its 
laws  is  a  capital  crime  against  society;  and  if  those  guilty  of 
it  are  invested  with  authority,  they  add  to  this  crime  a  perfidi* 
ous  abuse  of  the  power  with  which  they  are  intrusted":  Vattel, 
9,  sec.  30. 

The  conclusion  of  the  majority  of  the  court  in  this  case 
therefore  is,  both  upon  principle  and  authority,  that  the  bind- 
ing force  and  coercive  power  of  the  law  applicable  to  the  con- 
tract as  the  same  existed  at  the  time  it  was  made  constitutes 
the  obligation  of  the  contract.  The  defendant  was  legally 
bound  by  that  existing  law  to  perform  it  in  accordance  with 
its  terms  and  requirements,  and  the  plaintiff  had  the  legal 
right  under  that  existing  law  to  enforce  the  performance  of 
that  legal  obligation.  Any  subsequent  act  of  the  legislature, 
therefore,  remedial  or  otherwise,  which  alters  or  changes  the 
then  existing  law  which  created  and  defined  that  legal  obliga- 
tion to  such  an  extent  as  to  make  its  legal  force  and  power  less 
binding  upon  the  defendant  to  perform  it,  postponing  or  ob- 
structing its  enforcement,  or  imposing  conditions  for  its  per- 
formance not  prescribed  by  the  law  which  created  and  defined 
that  legal  obligation  at  the  time  the  contract  was  made,  necee- 
earily  impairs  it,  and  is  prohibited  by  the  constitution. 

But  it  is  said  the  act  of  1866  affects  only  the  remedy,  and 
therefore  is  not  within  the  constitutional  prohibition.  The 
pertinent  inquiry  is,  How  does  the  proposed  remedy  affect  the 
l^al  obligation  of  the  contract  at  the  time  it  was  made?  Does 
it  impair  it,  or  not?  This  is  the  vital  question  in  the  case  to 
be  answered.  The  act  of  1866,  it  will  be  perceived,  creates  a 
new  and  different  obligation  for  the  performance  of  the  con- 
tract from  that  imposed  on  the  defendant  by  the  existing  law 
at  the  time  the  contract  was  made.  The  legal  obligation  to 
perform  the  contract  which  existed  under  the  old  law  at  the 
time  the  contract  was  made  is  postponed  until  the  1st  of 
January,  1868,  absolutely,  and  conditionally  until  the  1st  of 
January,  1870.  The  binding  force  of  the  legal  obligation  to 
perform  the  contract,  and  the  coercive  power  of  the  law  to 
compel  its  performance,  which  existed  at  the  time  the  contract 
was  made,  is  less  strong  and  less  binding  upon  the  defendant 
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now,  under  the  provisions  of  the  act  of  1866,  than  it  was  then,, 
as  will  readily  be  perceived  by  reference  to  the  act  The  act 
of  1866  prescribes  conditions  for  the  performance  of  the  legal 
obligation  of  the  contract,  which  were  not  prescribed  by  the 
old  law  applicable  to  the  contract  at  the  time  it  was  made,  ta 
the  injury  of  the  plaintiff's  rights  arising  under  and  secured 
by  that  old  law  creating  and  defining  that  legal  obligation. 
The  act  of  1866  prohibits  the  plaintiff  from  exercising  his  legal 
right  to  enforce  the  performance  of  the  defendant's  legal  obli- 
gation to  perform  his  contract  as  the  same  existed  under  the 
old  law  creating  and  defining  that  legal  obligation  at  the  time 
the  contract  was  made,  under  the  penalty  of  being  a  tres- 
passer. The  act  of  1866  does  all  these  things,  which,  in  the 
judgment  of  a  majority  of  this  court,  the  constitution  of  the 
United  States  and  the  constitution  of  the  state  of  Georgia  ex- 
pressly prohibit  from  being  done,  either  under  the  name  or 
form  of  a  remedial  law,  or  any  other  law  of  like  character 
producing  the  same  practical  effect.  The  judgment  of  the  ma- 
jority of  this  court  therefore  is,  after  the  most  careful  exami- 
nation of  this  question,  that  the  act  of  the  13th  of  December^ 
1866,  impairs  the  obligation  of  the  contract  between  the  par^ 
ties  in  this  case,  as  the  same  existed  under  the  law  prescribed 
by  the  supreme  power  in  this  state,  at  the  time  the  contract 
was  made,  which  being  expressly  prohibited  by  the  constita« 
tion,  the  said  act  is  therefore  null  and  void. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Harris,  J.,  ooncnrred  in  the  opinion  of  Warner,  C.  J.  The  learned  jndge^ 
after  stating  briefly  the  provisions  of  the  stay  laws  of  March  12,  1866,  and  of 
December  13,  1866,  under  consideration,  proceeded  to  aeoertain  what  were 
the  mischiefs  which  led  the  patriot  statesmen  of  the  Reyolntion  to  insert  the 
prohibition  contained  in  the  constitation  of  the  United  States  against  laws 
impairing  the  obligation  of  contracts.  In  discussing  this  question,  he  cited 
and  quoted  from  Chief  Justice  Marshall's  opinions  in  Sturges  ▼.  CrouminMdd^ 
4  Wheat.  191,  and  Ogden  t.  Saunders^  12  Id.  213.  He  then  said:  "Here  I 
might  stop,  as  I  have  shown  that  a  chief  evil  or  mischief  which  led  to  the 
adoption  of  the  prohibition  of  the  constitution  was  the  laws  of  the  states 
directing  judgments  to  be  paid  by  installments;  and  as  the  acts  of  1866  for 
the  payment  of  executions  by  annual  installments  are  identical  in  character, 
they  are  necessarily  within  the  prohibition  of  the  constitution;  but  as  stay 
laws  in  some  form  or  other  are  likely  to  be  again  attempted,  with  an  expecta- 
tion of  their  being  sustained  by  a  corrupt  judiciary,  regardless  of  their  oatba 
to  support  the  constitutions  of  the  United  States  and  of  the  state  of  Georgia, 
a  fuller  examination  of  the  several  clauses  of  them  bearing  on  the  questions 
which  the  record  suggests  cannot  be  without  utility  in  demonstrating  the 
wholesome  (however  unwelcome)  truth  which  the  people  should  learn  at  the 
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caxliest  moment^  that  all  stay  laws,  howeyer  cunningly  and  eradTely  framed, 
operating  retrospectively  upon  judgments  and  oontnot%  so  ta  to  delay  and 
hinder  their  oollectiony  or  designed  to  impede  the  courts  in  the  performanoe 
of  their  healthfol  and  accnstomed  functions  under  the  constitatioDSp  are 
frsadnlent  and  dishonest  violations  of  those  constitntions  which  their  legial^ 
tots  as  well  as  their  jndges  are  solemnly  sworn  to  obey."   He  then  proceeded 
to  examine  the  meaning  of  the  words  "  impairing  the  obligation  of  contracts." 
From  the  definitions  given  by  Chief  Justice  Marshall,  he  concluded  that  '*  the 
binding  law  and  the  obligation  are  convertible  terms."    He  held  that  the  at- 
tempted distinction  between  the  obligation  of  the  contract  and  the  remedy  for 
its  enforcement  is  unsound,  and  that  so  far  from  being  separate  and  distinct, 
they  are  identical.    The  learned  judge  said  that  the  distinction  between  the 
obligation  of  the  contract  and  the  remedy  for  its  enforcement  taken  by  Chief 
Jnatioe  Marshall  in  Sturget  v.  CrouminshieJd,  mtpra,  has  not  been  approved  by 
some  of  the  most  eminent  jurists  of  this  country.     In  support  of  this  state- 
ment, he  referred  to  1  Kent's  Com.  456;  MaHier  v.  J?tt«/i,  IG  Johns.  252. 
After  referring  to  3  Story  on  Constitution,  250,  and  the  cases  there  consid- 
ered, he  said:  **  I  venture  to  say  that  if  an  honest  application  of  the  principles 
enunciated  in  these  cases  is  made  to  the  stay  laws  of  1866,  or  indeed  to  any 
stay  laws  which  a  legislature  may  enact,  operating  upon  existing  contracts  so 
as  to  delay  or  hinder  the  creditor  in  the  collection  of  his  debt,  they  cannot 
trot  be  pronounced  unconstitutional."    And  further  on  he  added:  *'  If  these 
laws- act  on  existing:  remedies  materially  so  as  to  lessen  their  value,  or  impose 
new  conditions  upon  them,  they  are  unconstitutional."    He  also  held  that  the 
acts  of  1866  are  violative  of  the  state  constitution  because  they  were  passed 
subsequent  to  the  executions  of  the  plaintifb,  and  they  act  upon  them  in  such 
a  manner  as  to  injuriously  affect  their  rights.    The  learned  judge  then  pro- 
ceeded to  show  that  the  stay  laws  of  1866,  above  referred  to,  are  violative  of 
the  clauses  of  the  state  constitution  distributing  the  powers  of  government 
among  the  three  departments  thereof,  and  prohibiting  the  exercise  by  the 
legislature  of  any  of  the  powers  belonging  to  the  judiciary;  and  that  the 
legislature  has  no  power  to  alter  or  modify  any  judgment  of  the  superior 
courts  of  the  state,  or  by  law  to  arrest  or  suspend  the  enforcement  of  such 
judgments.    The  conclusion  reached  by  him  is  thus  stated:  "  The  logical  con- 
clusions, therefore,  to  be  drawn  from  these  clauses  of  the  state  constitution 
are,  that  the  legislature  cannot  enjoin  the  officers  of  a  court  from  the  perform- 
ance of  the  mandates  of  the  court,  or  in  any  manner  interfere  with  the  en- 
forcement of  the  judgments  of  the  court  by  legislative  action,  direct  or 
indirect^  on  the  plaintifEs  in  execution,  the  sheriff  or  the  court;  and  that  all 
retroactive  laws  enacted  to  accomplish  any  of  these  ends  are  palpable  usurpa- 
tions of  power,  violative  of  the  constitution  itself,  and  if  not  promptly  and 
firmly  arrested  by  the  judiciary  when  called  on  to  construe  them,  will  lead  to 
the  overthrow  of  our  present  form  of  government." 

Walkxr,  J.,  delivered  a  dissenting  opinion.  He  expressed  his  regret  that 
there  should  be  a  division  of  opinion  in  the  court  upon  so  important  a  con- 
stitutional question.  The  question  under  consideration  was,  he  said,  an  open 
one  in  Georgia.  In  North  Carolina,  South  Carolina,  Alabama,  Tennessee, 
and  Mississippi,  stay  laws  have  been  decided  to  be  unconstitutional;  while  in 
Pennsylvania,  Iowa,  Wisconsin,  Maine,  and  Kansas  a  contrary  doctrine  has 
been  adopted.  The  power  of  the  courts  to  declare  a  law  clearly  unconstitu- 
tional, inoperative,  and  void,  while  undoubted,  should  be  exercised  with 
great  caution:  WinUr  v.  J(ma,  10  Qa.  195;  S.  C,  64  Am.  Dec.  379;  Vam 
Hqfman  t.  C%  </  Qmncy,  4  WalL  549;  Cory  v.  odeB,  9  Oa.  258;  Boston  v. 
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( \mmhu,  16  Id.  102;  &  C,  60  Am.  Dec  353;  Cooper  y.  T^air,  4  DdL  19l 
lliB  honor  then  gave  a  history  of  stay-law  legislation  in  the  state,  showing 
that  in  1860  the  general  assembly  passed  over  the  execntive  veto  the  first 
stay  law,  which  was  re-enacted  in  1861,  in  1862>  in  1863»  and  in  March,  1865. 
In  November,  1865,  the  people  represented  in  convention  passed  a  stay  law, 
"until  the  adjournment  of  the  first  session  of  the  next  legislature."  In 
March,  1866,  and  in  December,  1866,  the  legislature  passed  the  stay  law  over 
the  executive  veto.  This  legislation,  he  argued,  showed  a  settled  policy  on 
the  part  of  the  people  in  favor  of  a  stay  law.  He  next  recounted  the  causes 
that  led  to  the  enactment  of  these  laws,  and  referred  to  the  impoverished 
oonditiou  of  the  people  growing  out  of  the  events  of  the  recent  war.  After 
reviewing  at  some  length  the  authorities  on  the  difierent  sides  of  the  ques- 
tion, the  learned  judge  expressed  his  inability  to  understand  how  the  law 
can  constitute  any  part  of  the  contract.  And  said  he:  "  If  the  law  does  not 
oonstitute  a  part  of  the  contract,  I  cannot  see  how  a  change  of  the  law  can 
be  said  to  impair  the  obligation  of  the  contract."  After  referring  to  numer- 
ous decisions  in  other  states  sustaining  laws,  abolishing  imprisonment  for 
debt,  and  exempting  property  of  the  debtor  from  execution,  he  said:  "  What 
I  contend  for  is,  that  the  legislature,  when  it  may  deem  it  for  the  welfare  of 
the  state,  shall  have  power  to  suspend  for  a  reasonable  length  of  time  the 
remedy  which  it  has  furnished  for  the  enforcement  of  compensation  for  broken 
contracts.  ....  The  legislature  has  not  interfered  with  the  obligation  of 
the  contract;  that  remains  unchanged.  It  has  simply  suspended  for  a  given 
time  the  application  of  the  remedy.  Such  legislation  was  deemed  necessary 
for  the  public  welfare;  and  in  my  opinion,  the  law-making  power  did  not 
transcend  its  constitutional  limits;  did  not  tliereby  impair  the  obligation  of 
contracts."  His  honor  referred  briefly  to  the  cases  relied  upon  by  the  major- 
ity of  the  court,  claiming  that  in  none  of  them  was  the  question  of  the 
validity  of  stay  laws  involved,  and  that  it  was  only  Bpon  the  dicta  of  judges 
in  those  cases  that  the  majority  of  the  court  relied  for  "  authority  "  to  set 
aside  a  series  of  acts  of  the  legislature  running  through  a  period  of  six  years. 
In  answer  to  the  position  that  stay  laws  are  obnoxious  to  the  clause  in  the 
constitution  which  prohibits  "retroactive  laws  injuriously  affecting  any 
right  of  the  citizen,"  he  contended  that  this  court  had  decided  that  the  ob- 
ject of  this  clause  of  the  constitution  was  to  prevent  the  legislature  from 
divesting  vested  rights.  And  he  added:  *'But  I  deny  that  any  one  haa  a 
vested  right  in  any  particular  remedy."  The  learned  judge  reached  the  con- 
clusion that  a  stay  law  is  not  such  a  retroactive  law  as  the  constitution  pro- 
hibits. 

Laws  Impaiaino  Oblxqatioh  of  Contracts  abm  Void:  See  Tnuieea  t. 
Bailey,  81  Am.  Dec  194,  note  201,  where  other  oases  are  collected;  Seobqf  v. 
Oibmm,  79  Id.  490,  note  495. 

Obligation  o7  Contract  Consists  in  its  Bindino  Foroi  on  the  party 
who  makes  it,  and  this  depends  on  the  laws  in  existunoe  when  it  is  mads: 
OuUe  V.  Hardee,  38  Ga.  383,  citing  the  principal  caae. 

Stat  Laws,  Constitdtionalitt  07:  See  BaUqf  t.  Oenirp,  13  Am.  Bm. 
493,  where  this  subject  is  disonssed.  Stay  laws  an  unconstitatiQnal  and 
void:  Chapmamr.  Akm,  89Ga.  860;  BatiUr.  ^Mmi,  89  Id.  416,  both oitinc 
the  principal 
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Solomon  v.  Petees. 

[S7  GlOBOlA,  85LJ 

Monox  TO  DisiiiBs  Bill  in  EgxrirT  cannot  b^  Hbakd  atd  Dvtkhminbo 
ni  VACATioir,  except  by  Tirtne  of  aa  order  passed  in  term  time  anthor- 
iang  the  hearing  in  yacation. 

Law  Rsquirino  Officeb  Lkvtino  on  Rial  Estats  to  Qm  WErmii 
Koncs  OF  LxvT  to  the  tenant  in  poeaeasion  is  direotoiy  to  the  officer, 
and  a  failnre  to  give  each  notice  does  not  aiEBct  the  title  acquired  by  a 
hcnafide  purchaser  nnder  the  levy. 

PUBGBASEB  AT  SHEROrr's  SaLB  HAS  ONLY  TO  SU  THAT  OfIIOBR  BAD  COM- 

pgrKNT  AuTHORiTT  to  Sell,  and  did  sell,  and  that  the  defendant  in  eze- 
cation  had  title  to  the  property  aold. 

Motion  to  dissolve  an  iDJunction,  and  to  dismiss  the  biU. 
The  judge  would  not  entertain  the  motion  to  dismiss  at  cbam* 
bers,  and  refused  to  dissolve  the  injunction.  The  other  facts 
appear  from  the  opinion* 

nm  and  Candler^  for  the  plaintiffs  in  error. 

£.  /.  Olenn  and  Son^  and  L.  E.  BlecUey^  for  the  defendants 
in  error. 

By  Court,  Walker,  J.  I.  The  court  very  properly  declined 
to  hear  in  vacation  the  motion  to  dismiss  the  bill.  Such  a 
motion  involved  a  decision  of  the  merits  of  the  bill;  in  other 
words,  a  trial  of  the  merits  of  the  case  as  made  by  complain- 
anty  and  should  be  heard  only  at  term  time,  or  in  vacation  by 
virtue  of  an  order  passed  in  term  time  authorizing  the  hearing 
in  vacation. 

2.  The  alleged  equity  of  the  bill  as  amended  consists  in  the 
charge  of  a  failure  by  the  sheriff  to  give  the  notice  of  the  levy 
as  required  by  action  3596  of  the  revised  code.  There  is  no 
charge  that  Solomon,  the  purchaser,  had  any  notice  of  such 
failure,  nor  indeed,  that  he  has  done  anything  to  make  him 
otherwise  than  a  bona  fide  purchaser.  Such  being  the  case, 
the  failure  of  the  sheriff  to  notify  the  tenant  cannot  affect  him. 

8.  It  is  sufBcient  for  the  purchaser  that  the  sheriff  had  com* 
petent  authority  to  sell,  and  did  sell,  and  that  the  defendant 
in  fi,  fa.  had  title  to  the  property  sold.  The  law  requiring 
notice  to  be  given,  property  advertised,  etc.,  is  directory  to  the 
officer.  His  neglect  to  observe  these  requirements  may  sub- 
ject him  to  a  suit  for  damages  at  the  instance  of  any  party 
injured  thereby,  but  will  not  affect  the  title  of  a  bona  fide  pur- 
chaser at  his  sale.  The  purchaser  may  presume  that  the 
sheriff  has  taken  all  the  steps  required  by  law  to  make  the 
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sale  valid.  He  has  the  authority  to  sell,  the  law  prescribes 
his  duties,  he  swears  to  execute  all  processes  placed  in  his 
hands  according  to  law,  and  the  bona  fide  purchaser  may  rely 
upon  his  fidelity  in  the  performance  of  his  duties:  Brooks  v. 
Rooney,  11  Ga.  423  [56  Am.  Dec.  430].  There  being  no  charge 
of  fraud  against  Solomon,  he  was  entitled  to  the  property  pur- 
chased, and  the  court  should  have  dissolved  the  injunction. 
Judgment  reversed. 

PuRCKAsmt  AT  Execution  Sals  if  ssd  hot  Show  €k>MFLiAVGS  bt  Omen 
with  the  reqnirementB  of  law  regarding  notice  of  sale:  ffendrieimm  ▼.  8L 
LottU  A  /.  M.  B»  JR,  Co.,  84  Am.  Dee.  76,  note  78,  where  other  cases  are  eol« 
lected. 

PUBCHASKB  AT  ExiOUTION  SaLS  NXXD  ONLT  SxB  THAT  OlTICIB  HAS 

Valid  Exsoctiom:  See  Hendriekaom  t.  St.  Loms  A  /.  M.  R.  R.  Co.,  84  Am. 
Dec  76;  SfdnorY.  Roberta,  65  Id.  84^  note  M»  where  other  oases  are  edileeted. 


Wallace  v.  Walkbe. 

[87  QIOBOIA,  366.] 

€k>UBT  or  Equity  mat  Sit  aside  Judohbnt  or  €k>u«T  or  Ordinakt 
granting  letters  of  administration,  where  such  jndgment  was  procored 
by  a  party  who  frandulenUy  represented  to  the  court  that  the  deceased 
died  intestate,  when  he  knew  that  the  deceased  died  leaving  a  will  in 
another  state.  And  the  suit  to  set  aside  such  letters  of  administration 
thns  frandulenUy  procured  may  be  maintained  by  the  executor  appointed 
by  a  probate  court  of  the  state  where  the  testator  died,  upon  his  filing  an 
exemplified  copy  of  his  appointment  in  court;  and  the  defendant  may  be 
required  to  pay  over  to  such  forei^  executor  the  Talne  of  the  personal 
assets  belonging  to  the  estate  of  the  decedent,  to  be  duly  administered 
according  to  the  directions  of  the  will  and  the  law  of  the  plaoe  of  the 
testator's  domicile  at  the  time  of  his  death. 

Bill  in  equity.    The  opinion  states  the  case. 

OartreU  and  Jackson^  and  W.  H.  Sneed^  for  the  plaintiff  in 
error. 

John  L,  Hopkins  and  L,  E.  Bleckleyj  for  the  defendant  in  error. 

By  Court,  Warner,  C.  J.  It  appears  from  the  record  in 
this  case  that  .William  Wallace  died  in  the  state  of  Tennessee 
after  having  executed  a  will  disposing  of  his  property.  The 
will  was  executed  on  the  twenty-sixth  day  of  March,  1864, 
and  duly  admitted  to  probate  sind  record  in  the  probate  court 
of  Tennessee  in  July,  1864;  and  W.  A.  Walker,  one  of  the  ex- 
ecutors appointed  therein,  was  duly  qualified  as  such  executor 


Oec,  1867.J  Wallace  v,  Walkbb.  71 

to  execute  the  same.    At  the  November  term,  1865,  of  the 

<x>UTt  of  ordinary  of  Fulton  County,  in  this  state,  Alexander 

M.  Wallace,  knowing  that  the  testator  had  left  a  will  in  the 

«tate  of  Tennessee  (the  place  of  his  domicile  at  the  time  of 

his  death),  representing  to  the  court  that  the  testator  had  died 

intestate,  obtained  letters  of  administration  on  the  estate  of 

«aid  William  Wallace,  and  proceeded  to  collect  and  dispose 

of  the  personal  assets  of  the  decedent,  as  such  administrator, 

in  this  state.    The  executor  of  William  Wallace  filed  his  bill 

In  the  superior  court  of  Fulton  County  (exhibiting  therewith  % 

certified  copy  of  the  will  and  his  appointment  by  the  probate 

court  of  Tennessee,  as  required  by  the  code),  against  Alexander 

M.  Wallace,  as  administrator  aforesaid,  and  John  W.  Duncan, 

his  security,  praying  that  said  letters  of  administration  may 

be  set  aside  as  fraudulent,  upon  the  several  grounds  alleged 

«nd  set  forth  in  the  bill,  and  the  defendants  may  account  for 

the  personal  assets  of  the  testator  received  by  them,  and  be 

•decreed  to  pay  over  to  him  the  value  thereof,  as  the  executor 

of  the  testator,  in  order  that  the  same  may  be  disposed  by  him 

in  accordance  with  the  provisions  and  directions  of  the  last 

'will  and  testament  of  the  deceased. 

To  this  bill  the  defendants  demurred  upon  the  several 
grounds  set  forth  in  the  record.  The  court  below  overruled 
the  demurrer,  to  which  decision  the  defendants  excepted,  and 
assigned  the  same  as  error  here. 

As  it  regards  the  objection  taken  to  the  legality  of  the  ap- 
pointment of  the  executor  by  the  probate  court  of  Tennessee, 
as  well  as  to  the  regularity  of  the  proceedings  of  that  court  in 
relation  thereto,  the  legal  presumption  is  in  favor  of  the  legal- 
ity and  regularity  of  the  proceedings  of  that  court:  Rev.  Code, 
«ecs.  8700,  3710.  Taking  the  several  allegations  in  the  com- 
plainant's bill  to  be  true,  as  the  demurrer  necessarily  admits 
them  to  be,  for  the  purpose  of  this  decision,  the  main  and  con- 
trolling question  in  the  case  is,  whether  the  grant  of  adminis- 
tration by  the  court  of  ordinary  of  Fulton  County,  under  which 
the  defendants  claim  protection,  was  not  obtained  by  fraud, 
and  therefore  ought  to  be  set  aside?  What  are  the  facts? 
The  defendant,  Wallace,  it  is  charged,  applied  to  the  ordinary 
for  letters  of  administration  on  the  estate  of  the  deceased  tes- 
tator, representing  to  that  court  that  he  died  intestate,  when 
he  knew  at  the  time  that  he  died  leaving  a  will.  The  letters 
of  administration  were  granted  to  him  by  the  court  of  ordinary 
cipon  this  false  and  fraudulent  representation  of  the  facts  of 
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the  case.  The  record  ehowB  that  Willi nm  Wallace  did  not  die 
intestate,  but  on  the  contrary  he  died  having  n  ^rill,  and  that 
Wallace,  the  defendant,  knew  it  at  the  time  he  applied  for  and 
obtained  his  letters  of  administration  on  the  decedent's  estate. 
Has  a  court  of  equity  in  this  state  jurisdiction  to  set  aside  the 
letters  of  administration  so  procured  by  fraud,  and  to  require 
the  defendants  to  account  with  and  pay  over  to  the  lawful  exe- 
cutor the  personal  assets  of  the  testator  received  by  them  or 
either  o'  them,  to  be  applied  by  the  executor  under  the  wiU 
in  accordance  with  the  law  of  the  testator's  domicile  at  the  time 
of  his  death?  By  section  2414  of  the  revised  code,  it  is  declared 
that  '*  executors  qualified  according  to  the  laws  of  their  domi- 
cile upon  wills  properly  admitted  to  probate  in  another  state, 
upon  filing  with  the  court  a  certified  copy  of  such  proceedings, 
shall  be  entitled  to  use  all  the  processes  and  remedies  pre- 
scribed by  the  laws  of  this  state,  in  the  same  manner  as  if 
qualified  under  the  laws  of  this  state."  This  section  of  the 
code  gives  the  foreign  executor  the  right  to  file  his  bill  in  the 
courts  of  this  state  against  the  defendants,  and  it  is  no  breach 
of  comity  for  him  to  do  so.  Section  3537  of  the  revised  code 
declares  that  ''the  judgment  of  a  court  of  competent  jurisdic- 
tion may  be  set  aside  by  a  decree  in  chancery  for  fraud,  acci- 
dent, or  mistake,  or  the  acts  of  the  adverse  party,  unmixed 
with  the  negligence  or  fault  of  the  complainant."  This  judg- 
ment of  the  court  of  ordinary  granting  the  letters  of  adminis- 
tration to  the  defendant,  Wallace,  the  complainant  seeks  to 
set  aside,  upon  the  ground  that  by  his  own  act  he  fraudulently 
represented  to  the  court  that  the  deceased  testator  died  intes- 
tate, when  he  knew  the  fact  to  be  otherwise,  and  by  that 
means  frudulently  procured  the  judgpnent  of  the  court  in  bis 
favor.  In  such  cases  this  court  has  maintained  the  jurisdic- 
tion of  a  court  of  chancery  to  set  aside  the  judgment:  Mobley 
V.  MohUy,  9  Ga.  247;  ioyfow  v.  Rhodes,  9  Id.  547.  This  view 
of  the  main  question  involved  in  this  case  necessarily  disposes 
of  all  the  other  questions  made  by  the  demurrer. 

It  has  been  insisted  by  the  counsel  for  the  defendant  in 
error,  that  the  grant  of  administration  to  Wallace  was  void, 
because  there  had  been  a  prior  grant  of  letters  testamentary 
upon  the  decedent's  estate  in  the  state  of  Tennessee.  When 
letters  testamentary  or  of  administration  have  once  been 
granted  upon  a  decedent's  estate  in  the  proper  court  in  this 
state,  and  subsequent  letters  are  taken  out  here  upon  the  same 
estate,  there  can  be  no  doubt  that  the  latter  would  be  void; 
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bat  when  letters  testamentary  or  of  administration  have  been 
granted  by  a  oonrt  in  a  foreign  jurisdiction,  a  different  ques- 
tion, is  presented,  upon  which  we  express  no  opinion.  In  our 
judgment,  upon  the  state  of  facts  presented  by  the  record  in 
this  case,  the  demurrer  was  properly  overruled  by  the  court 
below. 
Judgment  affirmed. 
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Mabkham  v.  Bbowk. 

It7  Owmeu,  S17.J 
JuBTiois  or  ImiBioB  OotJBT  Sun  ahd  Tabs  Posnmov  of- 
Pbbboh's  Pbopsbtt,  wcthout  bib  OoKEMSTf  f OT  tlM  pvipoM  of  pfovid- 
iDg  a  mialL-poz  hospital,  and  oooapy  it  for  that  pmpoae,  the  ownar  may 
maintain  an  action  of  tretpaiB  against  them  in  their  individnal  capacity, 
for  snch  seizore  and  occupancy,  notwithstanding  the  inferior  coort  had 
power  and  anthority  to  provide  tmall-poz  hospitals.  The  anthority  t4> 
esfatblish  small-pax  hospitals  does  not  grrs  the  ri^t  to  take  the  priTate- 
jMoperlpy  of  the  citisan  for  that  purpose. 

Tbbspass.    The  opinion  states  the  facts. 
Hamnumd  and  Mynatt^  for  the  plaintiff  in  error. 
HiU  and  Candler^  for  the  defendants  in  error. 

By  Court,  Walker,  G.  J.  This  is  an  action  of  trespass,, 
brought  by  the  plaintiff  in  the  court  below,  against  the  defend- 
ants, for  breaking  and  entering  upon  his  premises,  in  the- 
county  of  Fulton,  known  as  the  Davis  place,  and  taking  pos- 
session of  the  same,  including  the  dwelling-house  and  other 
houses  situated  thereon,  and  expelling  him  therefrom  for  the 
space  of  eight  months,  and  for  other  wrongs  and  injuries  done- 
to  him  by  the  defendants. 

The  right  of  enjoyment  of  private  property  in  this  state- 
being  an  absolute  right  of  every  citizen,  every  act  of  another 
which  unlawfully  interferes  with  such  enjoyment  is  a  cause 
of  action.  The  bare  possession  of  lands  authorizes  the  posses- 
sor to  recover  damages  from  any  person  who  wrongfully  in 
any  manner  interferes  with  such  possession.  The  person  hav- 
ing title  to  lauds,  if  no  one  is  in  possession  under  the  same 
title  with  him,  may  maintain  an  action  for  trespass  thereon. 
Where  two  persons  claim  to  have  actual  possession  of  the 
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«ame  land,  he  is  deemed  in  possession  who  has  the  legal  title, 
and  the  other  is  a  trespasser.  The  owner  of  realty,  having 
title  downwards  and  upwards  indefinitely,  an  unlawful  inter- 
ference with  his  rights,  below  or  above  the  surface,  alike  gives 
liim  a  right  of  action:  Rev.  Code,  sees.  2962,  2965,  2966,  2969. 
The  entering  the  dwelling-house  of  another  without  license 
is  a  trespass  in  the  eye  of  the  law.  And  if  one  enter  the 
•dwelling-house  of  another  by  permission,  and  continue  there 
after  he  has  been  requested  to'  leave  it,  he  becomes  a  trespasser 
nb  initio:  Adams  v.  Freeman^  12  Johns.  408  [7  Am.  Dec.  327]. 
This  action  may  be  maintained,  not  only  against  the  party 
who  did  the  act,  but  against  all  who  direct  or  assist  in  the 
commission  of  it:  2  Leigh  N.  P.  1443.  Thus  a  party  may  be 
sued  in  trespass  in  respect  of  his  previous  consent  or  request 
that  the  trespass  may  be  done,  as  if  A  command  or  request  B 
to  beat  or  impress  C,  or  to  take  his  goods,  or  to  commit  a  tres- 
pass on  his  land,  and  B  do  it,  this  action  lies  as  well  against 
A  as  against  B:  1  Chit.  PI.  181;  7  Com.  Dig.  515  c.  There 
are  no  accessaries  in  trespass,  but  all  are  principals:  Id. 

The  defendants  in  this  case,  however,  seek  to  justify  them- 
selves for  the  alleged  trespass  on  the  plaintiff's  property,  on 
the  ground  that  they  were  acting  as  the  justices  of  the  in- 
ferior court  of  Fulton  County,  and  in  their  official  capacity 
seized  and  took  possession  of  the  same  for  the  purpose  of  es- 
tablishing a  small-pox  hospital;  and  upon  the  trial  of  the  case 
in  the  court  below,  the  court  charged  the  jury,  amongst  other 
matters  connected  with  the  trial,  "  that  if  you  shall  believe 
from  the  evidence  that  the  defendants,  as  justices  of  the  in- 
ferior court  of  Fulton  County,  did  take  possession  of  the 
plaintiff's  property,  and  if  you  shall  further  believe  from  the 
<3vidence  that  the  necessity  was  such  that  the  public  good  re- 
quired the  seizure  of  the  plaintiff's  property  at  that  time  to 
prevent  the  spread  of  this  contagion,  then  the  defendants  are 
not  liable."  This  charge  of  the  court  is  excepted  to  and  as- 
signed as  error.  By  the  act  of  1862,  the  provisions  of  which 
are  incorporated  in  the  revised  code,  the  justices  of  the  in- 
ferior courts  of  each  county  in  the  state,  within  which  the 
small-pox  has  appeared  or  may  appear,  are  authorized  and 
empowered  to  provide  a  suitable  hospital  for  those  so  afflicted, 
and  also  to  provide  proper  quarantine  regulations  to  prevent 
the  spread  of  the  disease:  Rev.  Code,  sees.  1411,  1412.  The 
property  of  the  plaintiff  is  alleged  to  have  been  seized  on  the 
ointh  day  of  January,  1863,  prior  to  the  adoption  of  our  pres- 
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«nt  state  constitution;  but  the  constitution  of  the  United  States 
declares,  ''nor  shall  private  property  be  taken  for  public  use 
without  just  compensation."  This  great  fundamental  princi- 
ple embodied  in  the  constitution  of  the  United  States  for  the 
protection  of  the  private  property  of  the  citizen  was  recog- 
nized to  be  of  binding  force  in  the  courts  of  this  state  in 
Young  y.  Harrison,  3  Ga.  81.  It  is  to  be  noted  that  the  act 
of  the  legislature  authorizing  the  inferior  courts  to  provide 
suitable  hospitals  for  small-pox  patients  makes  no  provision 
for  compensation,  from  which  we  infer  that  it  was  not  con- 
templated that  private  property  should  be  taken  or  impressed 
for  that  purpose.  The  right  of  the  inferior  court  to  provide 
hospitals  for  small-pox  patients,  under  the  law,  is  one  thing; 
but  their  right  to  seize  or  impress  the  private  property  of  the 
citizen  for  that  purpose  is  another  and  quite  a  different  thing. 
No  express  power  is  given  them  in  the  law  to  do  so,  and  we 
cannot  give  it  to  them  by  implication. 

The  main  question  involved  in  this  case  has  already  been 
decided  by  this  court  on  an  application  for  injunction  between 
these  same  parties:  Markham  v.  Howell,  33  Ga.  608.  In  that 
case  this  court  said:  ^'That  the  defendants  were  authorized  to 
establish  a  hospital  did  not  confer  the  right  to  impress.  This 
is  a  too  dangerous  and  extraordinary  power  to  be  conferred  by 
mere  implication;  it  must  be  expressly  granted,  and  must 
provide  in  the  grant  the  mode  of  compensation."  The  power 
to  seize  the  plaintiff's  property  in  this  case  is  attempted  to  be 
derived  from  section  2200  of  the  revised  code.  That  section 
of  the  code  only  extends  to  the  taking  possession  of  a  house 
or  surrounding  it  with  a  guard  in  which  contagious  disease 
exists,  to  prevent  its  spreading, — a  mere  quarantine  regula- 
tion. 

It  has  been  insisted  here  that  the  defendants  acted  in  their 
ofHcial  capacity  in  good  faith,  in  seizing  the  plaintiff's  prop- 
erty for  hospital  purposes,  under  a  pressing  necessity  to  pre- 
vent the  spreading  of  a  loathesome  disease,  and  that  it  will 
operate  harshly  to  make  them  liable  as  trespassers  in  their 
individual  capacity.  We  feel  the  full  force  of  the  argument; 
but  the  reply  is,  that  the  plaintiff  claims  before  this  court  to 
have  his  constitutional  rights  protected,  that  his  rights  of  pri- 
vate property  have  been  invaded  without  lawful  authority  by 
the  defendants,  and  demands  redress  therefor  at  our  hands, 
and  so  believing,  we  are  bound  to  give  it  to  him  so  far  as  to 
adjudge  the  law  in  his  favor.    It  is  our  judgment,  that  under 
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the  law  the  justices  of  the  inferior  court  of  Fulton  County  had 
the  power  and  authority  to  provide  a  suitable  hospital  for 
small-pox  patients;  but  they  did  not  have  the  power  and  au- 
thority, under  the  law  and  constitution,  to  seize  or  impress 
the  plaintiff's  private  property  for  that  purpose,  as  set  forth 
in  this  record,  and  that  the  court  below  erred  in  its  charge  to- 
the  jury  upon  this  branch  of  the  case. 

Let  the  judgment  of  the  court  below  be  reversed. 


PowBt  or  MuKiciPALrms  and  Other  Public  Bodies,  in  Case  or  Con* 
TAOiON,  TO  Establish  Pest-houses  and  Enforce  Quarantine  Reoutji- 

TIONS,  AND  to  CoMFEL  ThOSE  SiCK  WITH  CJONTAGIOUS  DISEASES  TO  RbMOYX 

TO  Pest-houses  or  to  Isolate  Thshselves. — The  preaervatioa  of  th» 
publio  health  is  everywhere  regarded  ae  an  important  function  of  goTem- 
ment.  Among  modem  oatiooa,  quarantine  has  been  establiflbed  and  recog- 
nized by  intematioual  law  for  the  common  protection  of  states  against  those- 
diseases  which  are  believed  to  be  capable  of  being  carried  from  one  conntry 
into  another:  Baker  on  Laws  Relating  to  Qnarantine,  1.  Qnarantine,  which 
was  BO  called  because  the  period  of  detention  was  in  early  times  forty  days, 
is  said  to  have  been  established  by  the  Venetians  as  early  as  the  year  1484, 
to  prevent  the  introduction  of  the  plague  into  their  city.  But  it  was  not 
until  the  plague  of  Marseilles,  in  1720,  that  quarantine  regulations  became 
thoroughly  understood:  Id.  3. 

Each  state  has,  in  the  exercise  of  its  police  power,  an  undoubted  right  t4> 
adopt  such  means  as  to  its  law-making  power  shall  seem  adapted  to  the  end, 
to  secure  security  and  protection  to  its  citizens  from  the  ravages  of  contagious 
or  infectiouM  diseases.  Tiedeman,  in  his  recent  work,  discussing  this  subject, 
says:  "The  right  of  the  state,  through  its  proper  officer,  to  place  in  confine- 
ment, and  to  subject  to  regular  medical  treatment,  those  who  are  suffering 
from  some  contagious  or  infectious  dinoasn,  on  account  of  the  danger  to  whicb 
the  public  would  be  ezpceed  if  they  were  permitted  to  go  at  large,  is  so  free 
from  doubt  that  it  has  been  rarely  questioned.  The  danger  to  the  publia 
health  is  a  sufficient  ground  for  the  exercise  of  police  power  in  restraint  of 
the  liberty  of  such  persons.  This  ri^t  is  not  only  recogniiad  in  cases  where 
the  patient  would  otherwise  suffer  from  neglect^  but  also  where  he  would 
have  the  proper  attention  at  the  hands  of  his  relatives.  While  humanitariai» 
impulses  would  prompt  such  interference  for  the  benefit  of  the  homeless,  the- 
power  to  confine  and  to  subject  by  force  to  medical  treatment  those  who  are* 
afflicted  with  a  contagious  or  infectious  disease,  rests  upon  the  danger  to  the- 
public,  and  it  can  be  exercised,  even  to  the  extent  of  transporting  to  a  com- 
mon hospital,  or  UaareUOf  those  who  are  properly  cared  for  by  friends  and 
relatives,  if  the  public  safety  should  require  it  "i  Tiedeman  on  Limitation* 
of  Police  Power,  sec  42. 

And  whatever  powers  of  this  nature  the  legislature  of  a  state  possesses,  it 
may  confer  upon  municipal  corporations  or  other  suitable  public  bodies  for 
the  purpose  of  preserving  the  health  and  safety  of  the  inhabitants  of  the  city 
or  district  over  which  they  have  control  or  jurisdiction:  1  Dillon  on  Mun. 
Corp.,  3d  ed.,  sees.  144,  369,  370;  Dubois  v.  C%  Council  qf  Augtuta,  Dudley 
(Ga.),  30;  OUpqfCUntan  v.  Comity  qf  Clmton^  61  Iowa,  206;  Stc^Ut  v.  PZy- 
mouth  CoMJi^,  62  Id.  364;  ffarriaon  v.  Ma^or  etc  qf  Baltimore,  1  Oill,  264| 
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PtapU  ▼.  SuperviMrB  qf  MtComb  Couniff,  8  Mioh.  475;  Mae  T.  Mayor  tU.  ^ 
Flml,  61  Id.  626;  MfUalfy.  City  qfSi,  Louk,  11  Mo.  102;  CUyqfSL  LwU  t. 
McCoy,  18  Id.  238;  City  of  8t,  Louis  v.  Boffinger,  10  Id.  13;  WUkinmm  v.  i4^ 
^'<z/ry,  28  N.  H.  9;  CamyRttmMMrs  ofSaUdmry  v.  Poiof,  C  Jones,  134;  Aaron  t. 
S.-oiles,  64  Tex.  316;  S.  C,  53  Am.  Rep.  764;  Jfarzen  ▼.  ^<ron{7,  3  Vt.  427. 
f  n  Dubois  Y.  C%  Council  of  Augusta,  Dudley  (Oa.),  30,  it  was  held  that  a  city 
•ortlinance  prohibiting  persons  .coining  in  vessels  from  infected  places  to  come 
<lirect  to  the  wharf,  and  requiring  them  to  remain  at  a  certain  point  nntil 
-they  should  be  examined  by  a  hospital  physician,  was  not  repugnant  either 
to  the  constitution  or  to  the  genei-al  law  of  the  state.  It  was  further  held 
that  authority  by  charter  to  pass  ordinances  respecting  harbors  and  whanresi, 
Anil  "every  other  by-law  necessary  for  the  security,  welfare,  and  oonve* 
nience  of  the  city,"  gave  to  the  city  council  power  to  pass  ordinancei 
requiring  boats  coming  from  infected  places  to  anchor  before  landing,  and  to 
submit  to  an  examination,  and  that  such  ordinance  was  not  repugnant  to  a 
general  law  of  the  state  prohibiting  any  person  from  coming  into  the  state 
from  an  infected  place,  in  violation  of  quarantine  regulations.  In  Harrison 
V.  Mayor  etc,  qf  Baltimore,  1  Gill,  264,  it  was  held  that  the  mayor  and  com- 
mon council  of  Baltimore,  by  their  charter,  had  full  power  to  pass  all  laws 
necessary  to  preserve  the  health  of  the  city,  and  to  prevent  the  introduction 
of  contagious  diseases  within  the  city,  and  within  three  miles  of  it.  And  it 
was  said  that  they  possessed  all  the  power  which  the  general  assembly  could 
have  exerted,  that  they  were  the  exclusive  judges  of  the  degree  of  necessity, 
and  that  the  means  and  manner  contributing  to  the  end  in  view  were  com- 
mitted to  their  sound  discretion.  In  Bae  v.  Mayor  etc  qf  FUnt,  51  Mich.  526, 
it  was  said  that  the  power  of  a  city  council  in  such  matters  is  a  police  power, 
and  ia  commensurate  with  their  duty.  In  Metcdtfy,  City  qfSt.  Louis,  11  Ma 
102,  it  was  decided  that  an  act  of  the  legislature  authorizing  the  city  of  St. 
Louis  to  make  quarantine  regulations  was  not  a  delegation  of  legislative 
power,  and  that  ordinances  passed  under  such  authority  were  not  repugnant 
either  to  the  constitution  of  the  United  States  or  to  the  constitution  of  Mis- 
souri. In  City  of  St,  Louis  v.  McCoy,  18  Mo.  238,  and  in  City  qf  8t  Louis  v. 
Boffinger,  19  Id.  13,  it  was  held  that  an  ordinance  of  the  city  of  St.  Louis 
requiring  boats  carrying  more  than  a  certain  number  of  passengers  to  remain 
in  quarantine  not  less  thaii  forty-eight  hours  nor  more  than  twenty  days, 
was  not  repugnant  to  the  clause  of  the  constitution  of  the  United  States 
reserving  to  Congress  the  exclusive  right  to  regulate  commerce.  And  in 
Aaron  v.  Broiles,  64  Tex.  316,  S.  C,  53  Am.  Bep.  764^  Debny,  J.,  who  de- 
livered the  opinion  of  the  court,  in  referring  to  an  ordinance  providing  for 
the  removal  from  the  city  of  persons  infected  with  small-pox,  said:  ''The 
right  of  the  city  council  of  Fort  Worth,  acting  under  legislative  authority, 
to  enact  and  to  enforce  the  ordinance  which  was  introduced  in  evidence,  is  not 
to  be  questioned."  What  has  been  said  in  the  foregoing  cases  in  reference  to 
city  councils  applies  equally  to  boards  of  health  or  other  public  bodies  author- 
ized by  the  legislature  to  act  in  these  matters.  Said  Beck,  J.,  in  delivering 
the  opinion  of  the  court  in  Staples  v.  Plymout/i  County,  62  Iowa,  364,  366: 
"This  statute  requires  and  authorizes  the  board  of  health  to  ' make  effectual 
provision,  in  the  manner  in  which  they  shall  judge  best,  for  the  safety  of  the 
inhabitants,  by  removing  such  sick  and  infected  person  to  a  separate  house.' 
The  law  contemplates  the  isolation  of  infected  persons,  and  directs  that 
'  effectual  provision '  therefor  shall  be  made  by  the  board  of  health.  This  if 
demanded  by  humanity,  and  has  long  been  known  to  be  ih«  effisotnal  method 
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of  arresting  the  spread  of  contagiotu  Public  policy  demands  tliat  the  spirit 
of  the  statute  shall  bo  regarded  aiid  enforced.  The  board  of  health  is  antiior- 
ized  to  do  whaterer  is  necessary  in  order  to  make  'effectual  proyisions '  fur 
the  isolation  of  infected  persons.  In  order  to  isolate  the  patient,  he  may  b» 
removed  to  a  separate  house.  If  no  suitable  house  may  l>e  had,  or  if  a  tem- 
porary pest-house  or  hospital  may  be  erected  at  less  cost  than  the  rent  of 
such  house,  the  board  of  health,  in  the  exercifte  of  wise  discretion,  may  pn>* 
▼ide  such  temporary  building.  This  they  would  be  authorized  to  do  in  the 
exercise  of  these  general  powers  under  the  section,  for  it  is  iacidental  thereto. 
They  could  not  otherwise  make  '  effectual  provision  for  the  safety  of  the  in- 
habitants.'" 

But  while  the  power  to  establish  pest-houses,  to  enforce  quarantine  regula- 
tions, and  to  compel  persons  infected  with  contagious  diweaaes  to  remove  to 
pest-houses  or  hospitals,  and  to  isolate  themselves  from  other  persons,  is  un- 
doubted, it  must  nevertheless  be  exercised  in  such  a  manner  as  to  cause  as 
little  hardship  to  the  unfortunate  class  of  persons  upon  whom  it  is  exercised 
as  the  exigencies  of  the  occasion  and  a  proper  regard  for  the  public  welfare 
will  permit.  The  detention  of  persons  in  a  Icmareito,  or  pest-house,  is  vir^ 
tually  imprisonment,  without  the  commission  of  any  offense  by  the  party  so 
detained.  It  ought,  therefore,  to  be  as  brief  and  as  light  as  possible,  consistent 
with  the  safety  of  the  public  whose  good  it  is  designed  to  promote.  If  city 
authorities  cause  the  removal  of  persons  afflicted  with  small -pox  or  other  con- 
tagious diseases,  and  in  doing  so  fail  to  exercise  the  care  and  caution  which 
the  circumstances  of  the  case  demand,  and  the  death  of  the  patients  results 
from  their  negligence,  they  will  be  responsible  in  damages,  even  though  they 
acted  under  a  city  ordinance:  Aaron  v.  Brcnies,  64  Tex.  316;  8.  C,  53  Am. 
Rep.  764.  It  is  the  duty  of  a  city  and  of  those  to  whom  it  intrusts  the  busi- 
ness of  removing  unfortunate  persons  afflicted  with  contagious  diseases  to 
make  every  reasonable  provision  for  their  safety:  Id.  In  that  case  it  was 
held  that  there  is  nothing  judicial  in  the  act  of  removing  diseased  persons 
from  a  city,  and  that  the  question  in  the  case  was,  whether  there  was  a  wrong 
done  in  the  manner  of  the  removal. 

The  right  to  impress  property  to  be  used  in  taking  care  of  persons  infected 
with  contagious  diseases  can  only  be  exercised  when  expressly  granted:  Pink- 
ham  V.  Dorothy,  55  Me.  135.  Jil  that  case  it  was  decided  that  the  Maine 
statute  did  not  authorize  the  impressment  of  a  stage-coach  for  the  removal 
of  such  persons.  It  was  held  in  Harruon  v.  Mayor  etc  <if  BaUimore,  1  Gill, 
264,  that  the  corporation  could  cause  a  vessel  and  all  persons  on  board  of  her 
to  be  taken  possession  of  and  controlled  until  their  disinfection  was  complete, 
and  impose  upon  the  captain,  owner,  or  consignee  the  expenses  incurred  in 
disinfecting.  But  under  the  statutes  of  Maine  and  of  Massachusetts  it  is 
held  that  health-officers  are  not  authorized  to  take  vessels  in  quarantine  or 
buildings  in  which  persons  sick  with  contagious  diseases  are  being  cared  for 
into  their  own  possession  and  control,  to  the  exclusion  of  the  owners;  Mitchell 
y.CUyqf  Rockland,  41  Me.  363;  B,  a,  45  Id.  496;  S.  C,  62  Id.  118;  Lynde 
V.  City  of  JRockland,  66  Id.  309;  Brown  v.  Murdoch,  140  Mass.  314.  In  the 
case  last  cited,  Devens,  J.,  delivering  the  opinion,  said:  "But  the  mere  fact 
that  small-poz  existed  on  the  plaintiff's  premises  did  not  authorize  the  de- 
fendant thus  to  control  them  in  the  absence  of  any  contract  with  or  authority 
from  the  owner.  While,  when  such  a  disease  exists  in  a  town,  the  board  of 
health  are  to  use  all  possible  care  in  preventing  the  spread  of  infection,  and 
to  give  pablio  notioe  'by  displaying  red  flags,'  and  'by  all  other  means  which 
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in  their  judgment  shall  be  most  effectual  for  the  oommon  ulciy,*  this  care  is  to 
be  exercised  in  the  mode  prescribed  by  law,  and  with  that  regard  to  the  rights 
of  others,  in  thoir  persons  and  property,  which  is  shown  by  other  sections  of 
the  statute  to  be  required.  By  the  general  authority  to  take  snch  measures 
as  are  deemed  necessary  for  the  safety  of  the  inhabitants,  it  is  not  intended 
to  confer  unlimited  authority  on  the  board  to  control  persons  and  property 
at  its  discretion."  But  in  Massachusetts,  if  the  patient  is  too  sick  to  be  re' 
moved,  the  place  where  he  is  may  be  considered  as  a  hospital,  and  the  per- 
scms  in  it  may  be  subjected  to  very  stringent  regulations,  to  prevent  the 
spread  of  the  disease:  Broum  v.  Murdoch^  wpra.  In  Maine  and  in  Massa- 
chusetts it  is  provided  by  statute  that  clothing  and  other  property  inf  ecte<i 
by  contagious  diseases  may  be  destroyed  upon  the  order  of  two  justices  of 
the  peace,  and  it  is  provided  that  just  compensation  shall  be  made  for  the 
property  destroyed,  to  the  owners  thereof.  But  no  property  can  be  destroyed 
except  by  such  formal  proceeding  as  the  statute  provides:  Brown  v.  Murdoek^ 
Buprtk, 

Under  the  Massachusetts  statute,  the  board  of  health  of  a  town  has  no 
authority  to  take  possession  of  a  dwelling-house  and  the  furniture  therein, 
without  the  consent  of  the  owner  and  occupant  and  to  his  exclusion,  and  use 
the  house  as  a  hospital  for  a  person  found  therein  who  is  infected  with  a  con- 
tagious disease,  and  is  too  sick  to  be  removed  without  danger  to  his  health: 
Spring  v.  ItOiabUanU  qf  Hyde  Pari,  137  Mass.  554;  S.  C,  50  Am.  Rep.  334; 
Brown  v.  Murdock,  140  Mass.  314.  Nor  will  the  mere  fact  that  the  small-pox 
exists  on  a  party's  premises  anthorixe  a  member  of  the  board  of  health  to 
station  such  persons  as  he  may  deem  necessary  on  or  near  the^premises  to 
guard  against  ingress  or  egress,  for  the  purpose  of  preventing  the  spread  of 
the  disease:  Brown  v.  Murdock,  supra. 

It  is  held  that  the  authority  conferred  by  law  upon  counties,  towns,  and 
cities,  and  the  authorities  thereof,  to  provide  against  the  spread  of  contagious 
diseases  extends  to  the  making  of  contracts  for  the  nursing  and  care  of  the 
patients,  and  for  providing  all  things  necessary  for  their  comfort  and  safety; 
and  the  courts  have  been  liberal  in  upholding  the  authority  of  the  officers  to 
make  such  necessary  expenditures,  and  in  maintaining  the  liability  of  munici- 
pal corporations  for  the  payment  of  such  expenses:  CUy  qf  ClhUon  v.  County 
</  CUnton^  61  Iowa,  205;  Staples  v.  Plymouth  Co,,  62  Id.  364;  LihabUanis  of 
Keiuubunk  v.  InhabUants  qf  Alfred,  19  Me.  221;  People  v.  Supervisors  qf  Ma- 
comb Co.,  3  Mich.  475;  Bae  v.  Mayor  etc  of  Flint,  51  Id.  526;  EHioU  v.  KaOxufka 
Stq)ervuors,  58  Id.  452;  S.  C,  55  Am.  Rep.  706;  Wilkinson  v.  Albany,  28  N.  U. 
9;  Town  of  FarmingUm  v.  Jones,  36  Id.  271;  Labrie  v.  Manchester,  59  Id.  120; 
S.  C,  47  Am.  Rep.  179;  Hansen  v.  Strong,  2  Vt  427.  Campbell,  J.,  in  de- 
livering the  opinion  of  the  court  in  Elliott  v.  Kalkaska  Supervisors,  supra,  saiil: 
"  It  is  very  much  to  be  regretted  that  respondents  have  been  so  ill  advised  as 
to  attempt  to  avoid  the  payment  of  these  claims.  The  statutes  designed  to 
protect  the  community  from  infection  are  of  the  utmost  importance,  and  per- 
sons cannot  be  compelled  to  risk  their  lives  to  take  charge  of  patients  unless 
they  choose  to  do  so.  Suitable  and  competent  persons  cannot  be  procured 
without  fair  remuneration.  It  would  be  dangerous  in  the  extreme  if  euch 
matters  could  be  left  open  to  the  caprice  of  any  public  body  after  the  imme- 
diate danger  is  ended,  where  notions  of  thrift  may  interfere  with  those  of 
humanity.  The  law  has  not  left  these  matters  open  to  any  such  risk,  and  it 
is  the  dnty  of  courts  to  see  that  it  is  not  disregarded."  Where,  under  the 
Iowa  statute,  the  local  board  of  health  adopts  the  plan  of  providing  for  an  in- 
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f ected  person  in  the  family  where  he  happens  to  be»  and  laolateB  the  family 
for  the  protection  of  the  inhabitanti^  the  eoonty  is  liaUe  to  the  city  not  only 
for  food  f ozniahed  the  infected  penoDy  bat  also  for  that  foniahed  to  the  iso- 
lated family.  And  where  tor  the  pioteetifla  of  the  inhabitants  the  board  of 
health  causes  the  clothes  worn  by  members  of  the  isolated  family  to  be  bamed 
and  famishes  them  new  dotfaes  instead,  the  expenses  of  snch  new  clothing  is 
properly  chargeable  to  the  connty.  llie  ooonty  is  also  liable  for  reasonaUe 
compensation  paid  to  a  physioian  for  attendance  upon  the  infected  person: 
<Hiy  qf  CUnion  Y.  Comtp  <^  OkUon,  61  lofwm,  20f^  In  Cknnmimkmm-9  qf  SaB^ 
bury  T.  Powe^  6  Jones^  18i»  it  was  held  that  a  town  may  pass  aa  ordinanoe 
forbidding  a  person  from  entering  the  town  who  came  from  a  plaoe  where  a 
contagions  disease  existed. 
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Illinois  Central  Railboad  Gompant  v.  Sutton. 

[42  luuroii,  488.1 
PAflBSNOSR    ON    RaILBOAB   TrAIK    OAN    09LT   Bl   BznCLLBD   AT   RMtrLAS 

St ATioir  for  Tiolsting  a  rule  of  the  oompany  nqniring  pmimigwra  to  p«r* 
chase  tickets  before  eoteriiig  the  tnun.  The  willful  neglaot  to  comply 
with  that  role  and  the  refoeal  to  pay  the  fue  are  eabstentiaUy  the  hum 
offeoae  a{;aiiut  the  rights  of  the  road,  and  the  penalty  for  the  one  is  no 
greater  than  that  for  the  other. 

HuLBOAD  Gompant  is  Lzabli  iob  Ezfxluno  pAmmnft  at  Flaob 
OiHiB  THAN  Rnoitlab  Stasiov,  whsTO  the  passenger,  on  being  hic 
fonned  Jnst  before  the  train  started  of  the  mle  of  the  company  requir- 
ing tickets  to  be  porchased  before  entering  the  oars,  seeks  to  bay  a 
ticket^  bat  finds  the  office  dosed,  and  afterwards  ofibrs  to  pay  his  hn  to 
the  oondnctor,  who  refases  to  receiTe  it. 

Dklasationb  or  Pbbson  Injurxd  ab  to  Gaubb  or  hb  Injvbt,  mado 
to  his  physician,  see  inadmissible  in  evidence.  The  phyBusian  oannol 
give  in  evidence  the  mere  statement  of  the  party  injored  in  lien  of  his 
own  professional  opinion. 

pHiaiuiAN  Asked  to  Oitb  bib  Opinion  ab  to  Gaubb  or  Patiint'b  Gov* 
DinoN  at  a  particular  time  most  necessarily  be  goided  to  some  extent 
in  forming  his  opinion  by  what  the  sick  person  may  have  told  him  in  de- 
tailing his  pains  and  soffisrings,  and  his  opinion  founded  in  part  upon  each 
data  may  be  received  in  evidence;  and  he  may  even  state  what  his  patient 
said  in  describing  his  bodily  condition,  if  it  is  said  onder  sach  dream- 
stances  as  free  it  from  all  snspidon  of  being  spoken  with  reference  to 
fntors  litigation  and  give  it  the  character  of  reti  guta, 

TBsaPASs  on  the  cose.    The  facts  are  stated  in  the  opinioiL 

IT.  D.  Samers,  for  the  appellant 

E.  8.  Terry  J  for  the  appellee. 
▲M.  Dsa  Vol.  xcn-4  SI 
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B  Court,  Lawrence,  J.  This  case,  in  its  essential  teatures, 
is  like  that  of  Chicago  etc.  li.  R.  Co.  v.  Flnnrj,  43  111.  364 
[po9ty  p.  133],  decided  at  the  present  term.  We  held  in  that 
case,  when  a  railway  company  carries  passengers  in  a  car 
attached  to  a  freight  train,  and  adopts  a  regulation  requirin^p 
tickets  to  be  purchased  before  entering  the  train,  and  a  pas- 
senger disregards  the  rule,  he  can  only  be  expelled  from  th& 
train  at  a  regular  station.  It  is  urged  that  this  provision  of 
the  statute,  forbidding  passengers  to  be  elsewhere  expelled, 
applies  only  to  the  case  of  refusal  to  pay  the  fare,  and  not  to  a 
violation  of  any  other  reasonable  rule.  But  the  willful  neglect 
to  buy  a  ticket  at  the  time  and  place  required  by  the  rules, 
and  the  refusal  to  pay  the  fare,  are  substantially  the  same 
offense  against  the  rights  of  the  road,  and  the  former  can  be- 
visited  by  no  heavier  penalty  than  the  latter.  But  in  this- 
case,  as  in  the  other  above  referred  to,  there  was  no  satisfEictory 
proof  that  the  plaintiff  was  cognizant  of  the  rule,  and  he  offered 
to  pay  his  fare  to  the  conductor,  who  refused  to  receive  it,  and- 
compelled  him  to  leave  the  train  at  some  distance  from  a 
station.  He  was,  indeed,  informed  of  the  rule  just  before  the- 
train  started,  and  then  sought  to  buy  a  ticket,  but  the  office- 
was  closed.  Under  these  circumstances,  he  was  clearly  entitled 
to  his  action. 

He  claims  to  have  been  suffering  from  disease,  and  that  it 
was  aggravated  by  the  walk  incident  to  his  expulsion  from  the- 
cars.    To  prove  this,  a  physician  was  examined,  who  testified 
he  visited  the  plaintiff  and  found  liim  suffering  much  pain; 
that  he  had  been  attending  him  for  two  years,  and  had 
cautioned  him  against  severe  exercise,  and  that  the  plaintiff 
informed  him  bis  present  condition  was  caused  by  over-exertion 
in  walking.    The  defendant  moved  the  court  to  exclude  so- 
much  of  this  evidence  as  related  to  what  the  plaintiff  said  of 
the  cause  of  his  condition.    This  the  court  refused  to  do,  and' 
in  this  decision  there  is  error.    A  physician,  when  asked  to- 
give  his  opinion  as  to  the  cause  of  a  patient's  condition  at  a 
particular  time,  must  necessarily,  in  forming  his  opinion,  be- 
to  some  extent  guided  by  what  the  sick  person  may  have  told: 
him  in  detailing  his  pains  and  sufferings.    This  is  unavoid- 
able, and  not  only  the  opinion  of  the  expert,  founded  in  part 
upon  such  daia^  is  receivable  in  evidence,  but  he  may  state  what 
his  patient  said,  in  describing  his  bodily  condition,  if  said 
under  circumstances  which  free  it  from  ail  suspicion  of  bein^ 
spoken  with  reference  to  future  litigation,  and  give  it  the  char- 
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acter  of  res  gestx.  But  to  permit  a  party  to  prove  what  ht 
himself  stated  to  his  physician,  not  in  regard  to  the  cliaracter 
and  manifestations  of  his  malady,  but  in  reference  to  its  specific 
cause,  when  that  is  one  of  the  issues  before  the  jury,  would  be 
carrying  an  acknowledged  departure  from  the  ordinary  rules 
of  evidence,  having  its  origin  in  necessity,  to  a  most  dangerous 
extent:  8taU  v.  Davidson,  30  Vt.  377  [73  Am.  Dec.  312]. 

The  propriety  of  enforcing  this  rule  in  the  present  case  is 
manifest  from  a  careful  consideration  of  the  evidence.  The 
physician  was  asked  as  to  his  professional  opinion  of  the  cause 
of  the  plaintiff's  illness.  This  opinion  he  gives  nowhere  in 
his  testimony,  but,  instead  thereof,  he  states  that  the  plaintiff 
said  his  sickness  was  caused  by  over^exercise  in  walking.  True, 
the  physician  says  he  had  cautioned  the  plaintiff  against  over- 
exercise  in  walking,  and  that  walking  would  injure  him,  but 
lie  does  not  give  his  professional  opinion  that  the  illness,  which 
confined  the  plaintiff  for  several  weeks,  was  due  specifically  to 
that  cause,  although  that  impression  is  allowed  to  be  made 
upon  the  minds  of  the  jury.  It  seems  to  us  not  impossible  the 
physician  may  have  been  unwilling  to  state,  as  his  own  belief, 
that  the  plaintiff's  long  confinement  was  due  to  the  walk  taken 
by  him  after  having  been  expelled  firom  the  railway  train. 
That  expulsion  occurred  only  between  one  and  two  miles  from 
the  station.  It  appears  in  the  testimony  that  plaintiff  ^'was 
walking  about  the  premises"  while  waiting  for  the  train  at  the 
station.  He  was  engaged  in  the  tin  and  hardware  business, 
and  t^iro  of  his  witnesses  swear  his  time  was  worth  fifty  dollars 
per  day.  If  that  was  true,  he  must  have  been  leading  a  life  of 
great  activity.  We  can  well  see,  therefore,  that  the  physician 
may  have  been  in  doubt  as  to  whether  the  walk  of  that  day 
caused  his  illness,  and  whether  in  doubt  or  not,  he  should  not 
have  been  permitted,  against  the  objection  of  the  defendant,  to 
give  to  the  jury  the  statement  of  the  plaintiff  in  lieu  of  his  own 
professional  opinion.  It  is  urged  by  counsel  for  appellee  that 
the  fact  of  his  having  been  obliged  to  walk  from  one  to  two 
miles  is  proved  by  other  witnesses.  That  is  true,  but  the  ques- 
tion was,  whether  his  illness  was  attributable  to  that  walk, 
and  on  that  point  the  only  direct  evidence  in  the  record  was 
the  statement  of  the  plaintiff  himself.  Perhaps  the  jury  would 
have  presumed  this  from  the  fact  that  the  illness  immediately 
followed  the  walk,  and  from  the  statement  of  the  physician 
that  the  plaintiff  had  for  a  long  time  been  suffering  from  a 
disease  which  would  be  aggravated  by  severe  exercise.     But 
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we  cannot  tell  how  far  the  jury  may  have  been  influenced  in 
Gzing  the  damages  by  this  statement  of  the  plaintiff,  given  to 
them  through  the  physician,  and  as  it  was  illegal  evidence,  we 
must  reverse  the  judgment,  and  remand  the  cause  for  another 
trial. 
Judgment  reversed. 

EzFULSioN  or  Passknobbs  moM  Railroad  TaAnr:  See  Jcknton  v.  Cbneonl 
7?.  B.  Corp,,  88  Am.  Dec.  199»  note  207,  where  other  oases  axe  ooUeoted; 
Pemisylvama  R,  R.  Co.  ▼.  Vandiver,  82  Id.  620,  note  625;  Chioago,  B.,  A  Q. 
7?.  R,  Co,  V.  Paris,  68  Id.  662,  note  670,  where  this  sabjeob  is  discnssed  at 
length.  It  is  a  wrongful  act  in  Yiolation  of  the  statute,  for  which  a  railroad 
company  is  liable,  to  put  a  passenger  off  a  oar  elseiHiere  than  at  a  regular 
station:  ToUdo,  P.,  A  W,  R.  R,  Co,  t.  PaUerwn,  63  HL  307,  citing  the  prin- 
cipal case. 

Plaintht's  Narrattvb  Declarations  Mads  to  ma  Phtbiolan  are  not 
admissible  in  evidence  when:  See  Bmerwn  ▼.  Lowell  Oas  lAght  Co.,  83  Am.  Dea 
621,  note  623.  The  statements  of  a  patient  to  his  physician  of  his  pain  and 
suffering,  and  in  regard  to  his  bodily  condition,  are  competent  to  enable  him 
to  form  an  opinion  as  to  the  extent  and  nature  of  his  injuries;  but  it  is  not 
competent  for  the  physician  to  testify  to  the  plaintiff's  statements  as  to  the 
specific  cause  of  the  injury,  that  being  one  of  the  issues  before  the  jury: 
JSooM  ▼.  Boston  Loan  Co,,  132  Mass.  ilO^  citing  the  principal  case. 


Jabbabd  V.  Habpeb. 

r«i  iLLiirois,  4S7.J 

ImxBDCfnoH,  ''If  Tov  Beloevx  vrom  thb  EvmxNoi  that  thi  PBoncBrr 
nr  Quwnoir  was  PLAnmn's,  you  must  find  the  defendant^  guilty,** 
given  to  the  Jury  in  an  aotion  of  replevin,  is  technically  erroneous  in 
not  embracing  proof  of  a  demand;  but  where  the  record  shows  dear 
proof  of  demand  before  suit,  and  the  evidencs  sustains  the  verdid^  tfaa 
appellate  court  will  not  reverse  the  judgment. 

VxBDior  IN  Beplbvin,  "Wk,  thx  Jitrt,  Find  thb  DnrxNDAirr  Q^mm* 
is  not  precisely  right;  but  the  finding  is  equivalent  to  a  finding  of  prop- 
erty in  the  plaintiff  in  a  case  where  the  prooeedinga  were  ors  Umu, 

Replevin.    The  opinion  states  the  case. 

S.  P.  Moore,  for  the  plaintiff  in  error. 

A.  W.  Metcalf,  for  the  defendant  in  error. 

By  Court,  Breesb,  J.  This  was  an  actioa  of  replevin,  com- 
menced  before  a  justice  of  the  peace  of  Bond  County,  brought 
by  James  R.  Harper  against  Abraham  Jarrard,  and  taken  by 
appeal  to  the  county  court,  where  a  verdict  and  judgment 
were  rendered  for  Harper,  to  reverse  which  the  case  is  brough^ 
here  by  writ  of  error. 
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The  whole  subject  of  controversy  is  of  trifling  amount 

The  only  question  in  the  case  is  as  to  the  propriety  of  the 
infltmction  given  by  the  court.  It  was  this:  '^llie  court  in- 
stmcts  the  jury  that  if  they  believe  from  the  evidence  that  the 
hog  in  question  is  plaintiff's  hog,  they  will  find  the  defendant 
guilty.'' 

It  is  contended  by  the  plaintiff  in  error  that  proof  of  a  de- 
mand should  have  been  embraced  in  the  instruction  as  a  neces- 
sary element  to  justify  a  verdict  for  the  plaintiff,  and  in  tbis 
he  is  no  doubt  technically  correct;  but  as  there  was  clear  proof 
of  a  demand  before  suit  brought,  and  the  evidence  sustains  the 
verdict,  we  cannot  reverse  the  judgment.  The  form  of  the  ver- 
dict is  not  precisely  right,  but  the  proceedings  were  ore  tenus^ 
and  the  finding  was  equivalent  to  a  finding  of  property  in  the 
plaintiff.    The  judgment  is  affirmed. 

Judgment  affirmed. 

Dkkahd  nr  BxFLxvnr,  whiv  NacansABT  avd  whin  not:  See  Tntio  v. 
Amiermmf  SI  Am.  Dee.  796,  note  SOI. 

Vkrdiot  in  DKraum,  whin  Subbtantullt  GoRUor:   See  Jtambo  t. 
Wpai^s  Adm\  70  Am.  Dec.  644. 

OOUBTB  EnDIAYOB  TO  QlVI  EVflOT  TO  iNlOBMili  YlRIHCn:  See  CoftlMT 

▼.  WinUm,  66  Am.  Deo.  761,  note  764;  Wood  t.  Md[hM%  ChOdrem,  63  Id. 
910^  note  248,  where  other  oaiee  are  ooUected.  It  ia  immaterial  what  the 
tern  of  the  rerdiot  may  be,  ao  that  it  haa  the  sabstanoe  of  a  proper  finding: 
Wiggbur.  Ci^  <2^  (^Ueo^cH  68  DL  876,  citing  the  principal 
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[42  ILUHOU,  474ij 

OnofON  OikiBint  cannot  Stifulati  aoainst  his  Own  Obosb  Niou- 
OXNO^  or  that  of  his  employees,  or  against  willfal  default  on  his  or  their 
part.  And  it  is  such  gross  negligence  as  a  railroad  company  cannot 
■tipnlate  against  for  one  of  its  conductors  to  refuse  to  apply  water  to 
hogs  that  are  being  transported  in  its  cars,  after  being  requested  so  to 
do  hy  the  owner  of  the  hogs,  where  water  for  that  pnrpoee  was  con- 
Tenient  and  abundant,  and  several  of  the  hogs  died  by  reason  of  such 
refusaL 

It  n  BxoLusiYi  Pbovinoi  of  Jury  to  Wboh  TanmcoNT  of  witnesses, 
md  give  credence  to  those  to  whom  it  properly  belongs,  in  oases  where 
the  evidence  is  conflicting,  and  the  court  will  not  interfere  with  their 
decision  under  such  circumstances. 

Action  on  the  case.    The  facts  appear  from  the  opiiiion. 

C.  J7.  Moore^  for  the  appellants. 

H.  S.  Oreen  and  L.  Weldoriy  for  the  appellee. 
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By  Court,  Bbeese,  J.  This  was  an  action  on  the  caseii 
brought  in  the  De  Witt  circuit  court  hy  Parker  S.  Adama 
against  the  Illinois  Central  Railroad  Company,  for  negligence 
in  transporting  certain  car-loads  of  live  hogs  from  Clinton  to 
Chicago,  by  reason  whereof  a  number  of  the  hogs  died. 

The  cause  was  tried  by  a  jury,  and  a  verdict  for  the  plain- 
tiff  for  $505.12.  A  motion  for  a  new  trial  was  made  and  over- 
ruled, and  exception  taken.  Exceptions  were  also  taken  to 
the  judgment  of  the  court  refusing  certain  instructions  asked 
by  the  defendant,  in  modifying  others,  and  in  giving  instruc- 
tions in  behalf  of  the  plaintiff.  The  case  is  brought  here  by 
appeal. 

The  declaration  as  filed  contained  four  counts;  to  the  first 
three  a  demurrer  was  sustained,  and  the  trial  was  had  upon 
the  fourth  count,  in  which  the  averment  was,  that  the  defend- 
ants were  guilty  of  gross  carelessness  in  not  watering  the  hogs, 
by  means  whereof  they  were  injured  to  the  amount  of  one 
thousand  dollars. 

Various  errors  are  assigned,  but  the  controversy  depends 
principally  on  the  instructions  and  the  nature  of  the  contract 
entered  into  by  the  parties. 

It  is  insisted  by  the  appellants  that  by  the  contract  of  ship- 
ping the  company  was  not  liable  for  any  loss  except  such  as 
might  result  from  a  collision  of  the  train,  or  when  the  cars 
were  thrown  from  the  track  in  course  of  transportation,  and 
that  the  hogs  were  to  be  fed  and  watered  by  the  owner,  and  to 
be  at  his  risk  in  all  respects  except  as  specified  in  the  form  of 
the  contract  or  receipt  in  the  hands  of  the  agent. 

The  phrase,  "  feeding  and  watering,"  as  used  in  the  con- 
tract, has  reference  alone,  as  we  understand  the  contract,  to 
the  ordinary  sustenance  such  animals  require  in  the  course  of 
transportation;  while  the  negligence  complained  of,  and  for 
which  the  railroad  company  is  sought  to  be  charged,  is  the 
application  of  water  externally  to  hogs  confined  in  cars,  caus- 
ing them  to  become  much  heated,  and  from  which  speedy 
death  ensues  if  they  are  not  promptly  relieved  by  this  appli- 
cation. 

The  whole  case  turns  upon  the  fact  of  the  liability  of  the  com- 
pany to  apply  this  water;  and  failing  to  do  so  on  request,  does 
it  amount  to  such  gross  negligence  against  which  it  is  not  in 
the  power  of  the  company  to  stipulate? 

The  proof  is  clear  that  it  is  the  custom  of  the  railroad 
agents  to  make  this  application  of  water,  and  it  is  most  rea« 
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«onable  and  just  that  it  should  be  their  duty,  for  their  em- 
ployers  own  the  trains,  the  tanks,  and  the  water  within  them, 
iind  have  entire  and  exclusive  control  of  all  the  movements 
and  stoppages  of  the  trains,  with  which  no  shipper  can  in  the 
slightest  degree  interfere.  Were  it  not  so,  who  can  estimate 
the  derangement  to  which  trains  would  be  subjected,  did 
-every  shipper  control  its  movements, — did  he  have  the  power 
to  stop  it  for  any  purpose  or  appropriate  water  at  an  incon- 
venient or  improper  station  when  there  might  be  but  a  scanty 
supply  not  in  excess  of  the  necessities  of  the  boilers?  Good 
policy  and  a  due  regard  to  the  operations  of  the  trains  re- 
<luiro  that  this  duty  of  watering  live  hogs  in  the  manner  de- 
scribed in  the  evidence  should  devolve  upon  those  who  manage 
the  trains,  and  not  upon  the  shippers  of  such  stock.  The  con- 
tract referred  to  in  the  declaration  had  no  reference  to  this 
matter,  but  to  their  ordinary  feeding  and  watering,  which  duty 
properly  belonged  to  the  owner. 

If,  then,  it  was  gross  negligence  in  the  conductor  of  the 
train  carrying  these  hogs,  in  refusing  to  apply  water  to  them 
when  requested  at  Bloomington  or  at  Normal,  at  which  latter 
place  water  was  convenient  and  abundant,  the  company  could 
not  contract  against  that.  This  court  said  in  the  case  of  Illi' 
nois  Central  R.  R.  Co.  v.  Crabtree,  19  111.  139,  that  although 
a  railroad  company  might  protect  itself  by  contract  against 
certain  risks  assumed  by  common  carriers  and  belonging  to 
their  vocation,  it  was  contrary  to  good  morals  and  public 
policy  that  they  should  be  allowed  to  stipulate  against  their 
own  gross  negligence,  or  that  of  their  employees,  or  their  willful 
default. 

The  jury  have  found  there  was  gross  negligence  in  this  case. 
It  is  true,  the  testimony  was  contradictory  on  this  point,  but 
the  jury  have  given  the  most  credit  to  Shaw,  the  witness  for 
plaintiff,  who  testified  to  his  own  interference  with  Perigo,  the 
conductor,  when  the  train  was  at  rest  at  Bloomington,  and 
also  when  it  was  on  the  switch  at  Normal,  and  at  both  places 
distinctly  informed  the  conductor  of  the  suffering  condition 
of  the  hogs  for  the  want  of  water,  and  of  the  personal  appeal 
of  the  owner  to  the  same  conductor  to  apply  the  water.  Perigo, 
the  conductor,  denied  all  this,  and  it  was  exclusively  for  the 
jury  to  weigh  the  testimony  of  both,  and  give  the  credit  where 
they  thought  it  most  properly  belonged,  and  with  their  de- 
cision in  this  regard  this  court  is  not  permitted  to  interfere. 
The  testimony  of  Shaw  fully  establishes  gross  negligence  of  a 
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willful  character,  and  inexcosabld  in  any  light  in  which  it 
can  be  regarded.  If  excusable  at  Bloomington,  on  account 
of  a  scarcity  of  water  or  a  total  want  of  a  supply  there,  it 
was  not  so  at  Normal,  where  the  train  rested  long  enough  to 
have  performed  the  operation  more  than  once  if  needed.  But 
the  api>ellant'8  counsel  insists  that  it  was  the  gross  neglect 
of  appellee  in  not  watering  the  hogs  at  Clinton,  after  driving 
them  more  than  four  miles,  and  suffering  them  to  remain  in 
the  stock-yard  there  without  water  from  ten  o'clock  in  the 
forenoon  until  four  or  five  o'clock  in  the  afternoon,  when  they 
were  placed  on  the  cars. 

Most  of  the  witnesses  say  it  would  have  been  a  good  thing 
to  have  watered  the  hogs  at  Clinton,  but  no  one  attributes  the 
deaths  and  injuries  to  this  omisBion,  nor  does  there  seem  to 
have  been  any  necessity  for  watering  them  there  before 
placing  them  on  the  cars.  It  was  not  water  internally  the 
animals  needed;  and  as  it  was  a  wet  time  at  which  they  were 
driven  to  Clinton,  and  several  branches  of  water  crossed  on 
the  route  thither,  it  is  reasonable  to  suppose  they  had  their 
fill  of  that  element,  and  it  was  only  when  confined  in  the  cars 
that  they  suffered  for  the  want  of  it;  and  the  conductor  was 
deaf  to  every  appeal  made  to  him  to  supply  water  until  the 
train  had  reached  El  Paso,  a  distance  of  more  than  forty  miles 
from  Clinton,  and  then  denied  water  until  the  station  agent  at 
that  place  directed  the  conductor  to  do  his  duty  by  supplying 
water.  At  this  point,  the  hogs  were  transferred  to  the  cars 
going  to  Chicago,  and  Perigo's  train  proceeded  on  the  main 
track.  The  counsel  for  appellant  insists  it  was  not  the  duty 
of  this  train  to  engage  in  switching  or  anything  else,  but  to 
coal  and  water,  and  hitch  on  such  cars  as  were  to  go  north  by 
his  train. 

This  being  so,  then,  most  imperative  and  overwhelming  was 
the  duty  of  this  conductor  to  apply  the  water  at  Normal  when 
he  was  requested  by  the  owner  to  do  it,  and  the  animals  then 
in  a  suffering  and  dying  condition.  He  knew  he  could  not 
take  the  time  at  El  Paso.  He  knew  he  had  other  duties  there 
which  would  engage  his  train,  and  when  he  arrived  there  it 
was  only  by  the  interference  of  the  station  agent  he  made  any 
movement  in  the  direction  desired.  If  the  jury  believed  the 
statement  of  Shaw,  a  case  of  recklessness,  of  gross  negligence, 
by  Conductor  Perigo  was  fully  established. 

The  views  here  presented  fully  dispose  of  all  the  objections 
taken  to  the  instructions. 
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Those  which  were  refused,  as  asked  by  appeUaot,  were  snl^ 
Btantially  embraced  in  thoee  given. 

Perceiving  no  error  in  the  record,  the  judgment  mut  be 
affirmed. 

Judgment  affirmed. 

PowKR  OF  ComiOH  Cabbikb  to  Ldot  ma  Ooncoir-LAW  Liabilitt  bt 
Special  Cohtraot:  See  note  to  Stmtkem  BsBprtu  Ok  r,  PmraU,  amUf  p.  6Z, 
where  other  oases  are  eollected.  Railroads  may  by  oontraot  exempt  them- 
selves from  liability  on  aoconnt  of  the  negligence  of  their  serrants  other  than 
that  which  is  gross  or  willful:  Arnold  v.  lUmoia  O.  R,  R,  Co.,  83  111.  280, 
citing  the  principal  case.  The  principal  case  is  also  cited  in  Ohio  <t*  M.  IVy 
Co.  V.  StXby,  47  Ind.  471,  and  in  Railroad  Co.  r.  Lockwood,  17  WalL  367»  as 
holding  that  a  railroad  company  may  exempt  itself  by  special  contnwt  from 
liability  for  loss  occasioned  by  its  ordinary  negligence;  but  this  doctrine  waa 
disapproved  in  both  of  those  cases. 

Not  to  Afflt  Water  to  Hooa  when  Heated  and  in  danger  of  dying 
from  want  of  each  application  is  gross  negligence  on  the  part  of  a  railroad 
company  engaged  in  transporting  them:  Toledo,  W.,  dt  W.  R*y  Co.  v.  Thomp- 
son,  71  HI.  439;  Toledo,  W.,  A  W.  R*y  Co.  ▼.  Hamilton,  76  Id.  304,  both  citing 
the  principal  case. 
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[42  lUJKOIB,  514.] 

OBncnoK  TSAT  Name  of  County  is  Omitted  in  Caition  to  Aoknowl- 
EDOMEBT  OF  Deed  IS  obviated  by  proof  that  the  justice  of  the  peace 
who  took  the  acknowledgment  was  a  justice  of  the  peace  of  the  county 
where  it  was  taken,  and  that  he  took  it  as  such  justice. 

OouiiT  Taxes  Judicial  Notice  of  Who  abe  Justices  of  Peace  of  the 
ooonty  in  which  it  is  sitting. 

OBJEcmoN  cannot  be  Made  fob  Fntar  Time  in  Afpellate  Coubt  that 
there  is  no  proof  that  the  indebtedness  named  in  a  deed  of  trust  was  un- 
paid at  the  time  of  the  sale  under  the  deed,  in  an  action  of  ejectment  in 
which  the  plaintiff  deduces  title  through  such  sale.  Such  objection 
should  be  made  in  the  court  below,  so  as  to  give  to  the  adverse  party  an 
opportunity  to  obviate  it  when  the  deed  was  introduced  in  evidence. 

Whebe  Tbust  Deed  Kecites  Indebtedness,  Pbbsumftion  is  that  Such 
Indebtedness  Remains  unpaid,  which  presumption  is  only  to  be  re- 
butted by  affirmative  proof  of  its  payment. 

Whsee  Vebdict  Defends  upon  Cbedibilitt  of  Witnesses,  it  is  the 
peculiar  province  of  the  jury  to  judge  of  that  credibility,  and  to  attach 
such  weight  to  the  testimony  of  each  as  may  seem  to  be  proper,  after  a 
due  consideration  of  all  the  circumstances  in  the  particular  case. 

Pabol  Evidence  is  not  Admissible  in  Action  of  Ejectment  to  Impeach 
Cebtifigate  of  acknowledgment  to  a  deed,  in  the  absence  of  fnuid  or 
imposition. 

Ejbctmbnt,    The  opinion  states  the  case. 
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J.  S.  Bailey,  for  the  appellant. 
Palmer  and  Hay^  for  the  api>ellee8. 

By  Court,  Bbeebe,  J.  This  was  an  action  of  ejectment, 
brought  in  the  Schuyler  circuit  court,  to  the  May  term,  1863, 
by  Edgar  Anderson  and  others,  heirs  at  law  of  James  L.  An- 
derson, deceased,  against  David  J.  Graham,  to  recover  the 
possession  of  a  certain  tract  of  land  in  that  county,  in  and  to 
which  defendant  claimed  a  homestead  right. 

The  plaintiffs  deduced  title  through  their  father,  James  L. 
Anderson,  who  purchased  the  same  at  a  sale  under  a  trust 
deed  made  by  Graham  and  wife  to  John  C.  Bagby,  to  secure 
certain  judgments  against  Graham. 

The  controversy  arises  upon  the  execution  and  acknowledg- 
ment of  this  deed,  it  being  contended  by  Graham  that  the 
premises  were  the  homestead  of  himself  and  family,  and  that 
his  wife  had  not  released  her  right  to  it  as  a  homestead.  This 
trust  deed  was  executed  on  the  24th  of  March,  1860,  and  the 
certificate  of  acknowledgment  of  the  justice  of  the  peace  pur- 
ports to  release  homestead  and  dower  in  the  usual  form,  as  the 
statute  requires. 

The  first  objection  taken  to  the  acknowledgment  is,  that  a 
venue  is  wanting,  the  county  being  omitted  in  the  caption 
thereof. 

This  objection  was  obviated,  if  a  valid  one,  by  proof  that  the 
justice  of  the  peace  who  took  the  acknowledgment  was  a  jus- 
tice of  the  peace  of  Schuyler  County  at  the  time,  and  that  he 
took  it  as  such  justice. 

But  the  objection  was  not  valid,  as  this  court,  in  the  case  of 
Irving  v.  Brownelly  11  111.  402,  where  the  same  point  was  made, 
held  that,  without  this  proof,  the  certificate  was  sufiScient,  as 
the  court,  when  sitting  in  Pike  County,  would  oflBcially  take 
notice  who  were  the  justices  of  the  county  without  any  proof 
thereof,  citing  the  case  of  Shattiick  v.  People,  4  Scam.  481. 
In  that  case  the  court  said,  the  circuit  court  as  a  matter  of 
convenience,  takes  cognizance  of  the  fact  who  are  justices  of 
the  peace  for  the  county  in  which  it  is  held,  and  proof  of  the 
ofiicial  character  of  these  ofQcers  is  never  required,  unless  that 
particular  question  is  directly  in  issue.  See  also  Livingston  v. 
KetteUe,  1  Gilm.  116  [41  Am.  Dec.  166]. 

Another  objection  was  made,  that  there  was  no  proof  that 
the  indebtedness  specified  in  the  deed  of  trust  was  unpaid  at 
the  date  of  the  sale. 
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This  objection  was  not  made  in  the  circuit  court,  where  it 
cnight  have  been  obviated  when  the  deed  was  introduced  as 
evidence.  It  is  too  late  now  to  make  it:  Selby  v.  Hutchinson^ 
4  Gilm.  319;  Norton  v.  Dow,  5  Id.  459;  Morris  v.  Trustees^  15 
111.  266;  Harmon  v.  Thornton^  2  Scam.  351;  President  and 
Trustees  v.  HoUand,  19  111.  271;  QiOespie  v.  Smith,  29  Id.  473; 
Sargeant  v.  Kellogg,  5  Gilm.  273;  Swift  v.  Whitney,  20  111.  144; 
Luntain  v.  Bailey,  27  Id.  409. 

Had  this  objection  been  made  in  the  circuit  court,  it  could 
not  have  availed,  as  by  the  trust  deed  the  legal  estate  was 
vested  in  the  trustee,  and  he  had  conveyed  it  to  the  plaintiff's 
ancestor, — whether  rightfully  or  wrongfully  was  not  a  subject 
of  inquiry  in  the  ejectment.  If  the  trustee  sold  contrary  to 
the  conditions  of  the  deed,  the  remedy  was  in  equity:  Reese  v. 
AUen,  5  Gilm.  236. 

The  trust  deed  recited  the  indebtedness  by  judgment,  and 
the  presumption  would  be  that  the  indebtedness  was  unpaid, 
only  to  be  rebutted  by  affirmative  proof  of  its  payment  before 
the  sale. 

The  remaining  point  is  important.  The  defendant  claims 
that  at  the  time  of  the  execution  of  the  trust  deed  to  Bagby 
the  premises  conveyed  by  it  were  the  homestead  of  the 
grantors,  and  the  wife  did  not  release  her  homestead  right. 

The  proof  that  it  was  the  homestead  at  the  time  the  deed 
was  executed  is  not  very  clear. 

Adam  Sapp,  a  witness  for  the  defendant,  testified  that  the 
defendant  was  a  married  man,  having  a  wife  and  children 
living  with  him  upon  the  land  described  in  the  declaration. 
This  witness  speaks  of  the  time  then,  which  was  the  time  of 
the  trial;  he  does  not  say  the  defendant  with  his  family  was 
living  on  the  land  at  the  time  of  the  execution  of  the  deed. 

Another  witness  for  the  defendant,  his  daughter,  Mrs.  Isabel 
J.  Burnham,  in  answer  to  the  interrogatory,  **  State  if  you 
know  what  land  the  deed  was  about,"  said,  "  It  was  about  the 
homestead  land  and  farm." 

This  witness  was  present  at  the  time  the  deed  was  executed, 
and  then  a  member  of  the  family,  and  the  deed  acknowledged 
at  the  defendant's  house;  and  the  inference  is  reasonable  that 
it  was  the  homestead  where  the  family  was  then  living  that 
was  conveyed  by  the  deed. 

The  question  then  is,  Did  the  wife  release  her  homestead 
right  in  the  premises?  The  magistrate  taking  the  acknowl* 
edgment  certifies  in  due  form  of  law  that  she  did,  and  as  a 


02  Graham  v.  Anderson.  [lUinoifl^ 

witDess  in  court,  testifies  to  the  fact.  Other  witnesses,  the 
son,  James  Graham,  and  a  daughter  of  the  defendant,  state 
they  were  present,  and  heard  nothing  of  the  kind  from  Mrs. 
Graham,  the  wife;  and  that  they  were  in  a  position  to  hear  aU 
that  was  said.  This  testimony,  conflicting  as  it  is,  was  passed 
upon  hy  the  jury,  and  the  credibility  of  the  witnesses  weighed 
and  considered  by  them;  and  they  have  given,  justly,  as  we 
think,  the  greatest  weight  to  the  testimony  of  the  justice  of 
the  peace,  a  man  entirely  disinterested,  and  under  no  family 
influence  or  affection.  We  think,  in  a  case  so  situated,  and 
one  of  this  character,  which  strikes  at  titles  with  a  dangerous 
force,  that  the  rule  adopted  by  this  court  in  Lowry  v.  Orr,  1 
Gilm.  70,  should  be  applied  here  to  sustain  the  verdict.  In 
that  case  this  court  said,  where  the  verdict  depends  upon  the 
credibility  of  the  witnesses,  it  is  the  peculiar  province  of  the 
jury  to  judge  of  that  credibility,  and  to  attach  such  weight  to 
the  testimony  of  each  as  may  seem  to  be  proper  after  a  due 
consideration  of  all  the  circumstances  arising  in  the  particular 
case,  such  as  the  relationship  of  the  witness  to  one  or  both  of 
the  parties  in  controversy;  his  supposed  interest  in  the  event 
of  the  suit;  his  means  of  knowledge  in  respect  to  the  matters 
in  dispute;  his  appearance  upon  the  stand;  his  manner  of 
testifying;  his  general  character  for  veracity,  and  the  like;  and 
to  find  their  verdict  accordingly. 

In  this  case,  we  should  have  found  the  verdict  the  jury  did, 
placing  more  confidence  in  the  unbiased  statements  of  the 
magistrate  than  in  those  of  the  children  of  the  defendant,  who, 
without  being  sensible  of  it,  may  have  been,  and  it  is  natural 
they  should  have  been,  deeply  interested  to  save  the  homestead 
of  their  parents. 

As  it  regards  James  Graham,  it  is  somewhat  singular  there 
should  have  been  two  previous  trials  of  this  case  in  which  he 
was  not  called  as  a  witness;  and  Mr.  Burnham,  in  enumerat- 
ing the  persons  who  were  present  when  the  deed  was  signed, 
did  not  name  James  as  one  of  them. 

But  another  more  important  question  remains,  and  that  is. 
In  the  absence  of  fraud  or  imposition  in  proving  the  execution 
of  a  deed  by  a  wife,  is  parol  evidence  admissible  in  an  action 
of  ejectment  to  impeach  the  certificate? 

We  have  examined  the  authorities  on  this  point,  and  we 
think  where  the  certificate  of  the  privy  examination  of  a  mar- 
ried woman  is  in  the  form  required  by  the  statute,  it  is  not 
sufficient,  in  order  to  impeach  it,  to  aUege  that  there  was  no 
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private  examination;  that  she  did  not  acknowledge  the  deed  as 
faer  act  and  deed;  that  she  did  not  release  her  homestead  right. 
There  must  be  some  allegation  of  fraud  or  imposition  practiced 
toward  her;  some  fraudulent  combination  between  the  parties 
interested  and  the  officer  taking  the  acknowledgment:  Ridge^ 
ley  v.  Haioardj  3  Har.  &  McH.  321;  Jamison  v.  Jamison,  3 
Whart.  567  [31  Am.  Dec.  636];  Hartley  v.  Fresh,  6  Tex.  208 
{55  Am.  Dec.  772]. 

The  certificate  of  the  officer  as  to  the  acknowledgment  must 
be  judged  of  solely  by  what  appears  on  the  face  of  the  certifi- 
cate, and  if  that  is  in  substantial  compliance  with  the  statute, 
it  ought  not  to  be  impeached  except  for  fraud  and  imposition. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

Diners  m  Acknowlkdgicxnt,  wh«n  Fatal  and  whiit  vot:  See  Tully 
T.  Davis^  83  Am.  Dec.  179,  note  180,  where  other  cases  are  collected. 

CERTnncATS  ov  ACKNOWUBDOMXNT,  now  Far  Conclusttb:  See  Central 
Bank  v.  Oopehnd,  81  Am.  Dea  597,  note  602.  When  the  certificate  of  ac- 
knowledgment appears  to  be  substantially  in  the  form  prescribed  by  the 
statate,  snoh  certificate  is  conclusive,  and  can  only  be  impeached  for  fraud 
or  impositicn:  ffiU  v.  Bacoih  43  IlL  478;  Momw  v.  Poorman,  G2  Id.  527; 
Lidtmm  ▼.  Harding,  65  Id.  506;  Canal  and  Dock  Co,  t.  liumKli,  68  Id.  431; 
McPhtrmm  t.  Sanborn,  88  Id.  152;  Blaekman  t.  IIawk$,  89  Id.  514,  all  citing 
the  principal  case.  The  oertificate  cannot  be  varied  by  parol  evidence:  Mar- 
<m  V.  Hargardme,  46  Id.  325^  also  citing  the  principal  case. 

Tauvm  Seluko  Gontrart  to  Conditioiis  of  Trust,  £rr«ar  of:  See 
Cattell  V.  Roaa,  85  Am.  Dea  270,  note  277,  where  other  cases  are  collected. 
If  the  trustee  in  a  trust  deed  seUs  contrary  to  the  conditions  of  the  deed,  the 
remedy  is  in  equity,  and  is  not  available  in  an  action  of  ejectment:  Dawttm 
T.  Jfayden,  07  IlL  54;  KcBtterv.  Burke,  81  Id.  439;  Chapinv.  BUHngs,  91  Id. 
M3k  aU  citing  the  principal  case. 

Thb  frixcxpal  oass  is  also  orrKD  in  Chopin  v.  BUSnge,  91  IlL  543^  to  the 
|wint  that  where  a  tnut  deed  redtes  an  indebtedness,  the  pretomption  of  itt« 
dsbtednesi  continuea  until  rebutted  by  proof  of  payment. 


MoCoNNEL   V.   KiBBB. 
[4S  Illinois,  12.  | 

6KTKRAL  PRRSONa  MAT  TOOITHXR  OWM  A  ThZNO  WITHOin  BSINO  Co-TEN* 
Aim  TBIREOF. 

It  is  Alwats  Indibpbnsablb  that  Subject  of  Evert  Coxfulsort  Par< 
TiTioN  should  be  held  in  co-tenancy.  Therefore,  premises  belonging  in 
severalty  to  two,  and  no  portion  of  them  belonging  jointly  to  both,  art 
not  subject  to  partition,  either  in  equity  or  under  the  statv*^ 

TriE  facts  are  stated  in  the  opinion. 
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M.  McConnely  plaintiff  in  error,  pro  ae. 

H.  B.  McClurCy  for  the  defendant  in  error. 

By  Court,  Breese,  J.  This  was  a  bill  in  chancery  exhibited 
m  the  Morgan  circuit  court  by  Murray  McConnel,  complain- 
ant, against  Jairus  Kibbe,  defendant,  for  partition  of  a  certain 
house  and  lot  of  ground  in  Jacksonville,  in  that  county.  Tho 
cause  proceeded  to  a  final  hearing  on  the  bill,  answer,  and 
testimony,  resulting  in  a  decree  dismissing  the  bill.  To  re- 
verse this  decree  this  writ  of  error  is  prosecuted  by  complain* 
ant. 

The  nature  of  the  controversy  will  be  understood  from  a 
brief  statement  of  the  leading  facts. 

The  property  in  question  was  a  large  two-story  brick  build* 
ing  and  an  L,  once  used  as  a  hotel,  and  known  as  the  Mor* 
gan  House.  Kibbe  purchased  it  of  one  Davenport,  who  had 
purchased  it  at  a  sale  made  by  William  Thomas,  the  master 
in  chancery  of  Morgan  County,  acting  under  a  decree  of  the 
circuit  court  of  that  county.  Prior  to  the  execution  of  the 
deed  to  him  by  the  master,  Kibbe  sold  to  McConnel  desig- 
nated portions  of  the  building,  and  by  arrangement  between 
them,  the  master  executed  to  McConnel  a  separate  deed  to 
him  for  his  portion,  and  a  separate  deed  to  Kibbe  for  the  por- 
tion he  retained. 

To  ascertain  precisely  the  rights  of  these  parties,  and  what 
interests  the}'  respectively  hold,  resort  must  be  had  to  these 
deeds. 

In  the  deed  to  Kibbe,  it  is  recited  that  ''said  Kibbe  retains 
of  the  purchase  made  by  him  of  Davenport  the  following  parta 
of  the  said  premises:  1.  The  ground  on  which  the  main  build- 
ing of  the  Morgan  House  stands,  and  the  said  house  up  to  the 
second  story  as  it  now  stands,  said  story  being  ten  feet  high, 
more  or  less,  from  the  ground-fioor  to  the  center  of  the  joista 
of  the  second  floor  [the  ground  is  then  described  by  metes 
and  bounds],  and  which  said  ground  is  retained  by  said 
Kibbe,  the  said  McConnel  having  the  right  to  use  and  occupy 
forever  the  cellar  under  the  west  side  of  the  said  main  build- 
ing, and  to  pass  to  and  from  the  same  by  passages  and  doora 
now  in  use,  as  well  as  such  passages  and  doors  as  he  may 
hereafter  make;  2.  Kibbe  retains  the  ground  on  which  that 
part  of  the  (L)  ell  to  the  Morgan  House  stands,  which  was 
purchased,  and  the  building  up  to  the  second  story  as  it  now 
stands,  the  said  story  being  nine  feet  high,  more  or  less,  from 
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the  ground-floor  to  the  middle  of  the  joists  of  the  second  floors 
said  ground  is  bounded  as  follows  [here  follows  the  bound  a- 
ries] ;  3.  Kibbe  retains  the  rifi^ht  to  use  the  well  on  the  prem- 
ises,  and  of  having  access  to  the  same  from  his  premises  forever, 
and  also  the  right  to  use  the  passages  opened  and  to  be  opened 
through  and  around  the  premises  for  the  use  of  all  the  owners 
of  the  property  purchased  of  said  Davenport,  as  hereinbefore- 
stated;  4.  The  right  of  way  three  feet  wide  and  not  less  than 
seven  feet  high  between  the  brick  wall  last  named  and  the- 
north  wall  of  the  main  building  of  the  Morgan  House;  5.  The 
right  of  way  three  feet  wide  on  the  west  side  of  the  (L)  ell^ 
extending  from  the  center  of  the  brick  wall  on  the  ncrth  Une- 
of  the  purchase  from  Davenport  to  the  north  line  of  the  main 
building  and  the  said  Kibbe  having  complied  with  the  terms 
of  sale,  etc.,  the  said  Thomas,  in  consideration  of  the  premises^ 
and  by  virtue  of  the  power  vested  in  him  by  the  said  decree, 
does  hereby  grant,  bargain,  sell,  and  convey  unto  the  said 
Kibbe  the  parts  of  the  said  premises  retained  by  him  as  afore- 
said, together  with  the  appurtenances  thereof,  subject,  how- 
ever, to  a  vendor's  lien,  etc.  To  have  and  to  hold  the  said 
premises  to  him,  the  said  Kibbe,''  etc. 

The  deed  from  the  master  in  chancery  to  McConnel  de* 
Bcribes  his  interest,  after  reciting  the  above  provisions  in  the 
deed  to  Kibbe,  as  follows:  "And  said  Kibbe  subsequently 
sold  to  said  McConnel  the  following  parts  of  the  premises  pur- 
chased by  him  as  aforesaid,  at  three  thousand  dollars,  payable 
to  the  owner  of  the  premises  as  part  of  the  purchase-money, 
payable  to  [by]  said  Kibbe  as  aforesaid,  viz.,  the  ground  and 
premises  following:  1.  Beginning  at  the  northeast  corner  of 
the  main  building  of  the  Morgan  House  fifty  feet,  more  or 
less,  north  of  the  southeast  comer  of  said  lot  61,  running 
from  thence  north  eleven  feet  fourteen  inches,  more  or  less,  to 
the  center  of  a  brick  partition  wall  running  east  and  west,. 
thence  west  thirty-one  feet  six  inches,  thence  south  eleven  feet 
fourteen  inches,  more  or  less,  to  the  wall  of  the  main  building 
of  the  Morgan  House,  and  thence  east  to  the  beginning,  sub- 
ject to  a  right  of  way,  which  is  hereby  reserved  for  a  passage 
three  feet  wide  and  not  less  than  seven  feet  high,  from  the 
door  in  the  south  end  of  the  kitchen  to  the  north  end  of  the 
main  building,  which  is  to  be  opened  and  kept  open,  so  that 
it  may  be  used  as  a  passage  at  all  times  forever;  2.  The  right 
of  way  for  a  passage  three  feet  wide  on  the  west  side  of  the 
west  line  of  the  aforesaid  eleven  feet  fourteen  inches,  extend- 
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ing  the  whole  breadth  thereof,  also  a  right  of  way  three  feet 
wide,  extending  twenty-one  feet  north,  from  the  north  end  of 
the  last-named  passage,  which  two  passages,  three  feet  wide 
as  aforesaid,  are  to  be  kept  open  and  used  in  common  by  all 
of  the  owners  of  the  property  purchased  by  said  Davenport  as 
aforesaid;  3.  The  right  of  way  for  a  passage  three  feet  wide, 
from  the  termination  north  of  the  last-named  passage  to  the 
north  end  of  lot  61,  by  the  lines  and  courses  set  out  in  this 
deed  in  describing  the  property  purchased  by  said  Kibbe, 
which  last-named  passage,  by  the  lines  and  courses  aforesaid, 
is  granted  to  said  McConnel,  and  his  heirs  and  assigns;  4. 
The  use  of  the  cellar  forever  under  the  west  side  of  the  main 
building  of  the  Morgan  House,  and  the  right  of  passing  to  and 
from  the  same  by  doors  and  passages  now  in  use,  as  well  as 
such  other  doors  and  passages  as  said  McConnel  may  here- 
after make;  5.  The  Morgan  House,  and  that  part  of  the  L  to 
the  same,  purchased  by  said  Kibbe  above  the  first  story  of 
each  building  as  they  now  stand,  the  first  story  of  the  Moi^an 
House  being  ten  feet  high,  more  or  less,  from  the  ground-floor 
to  the  middle  of  the  joists  of  the  second  floor,  and  the  first 
story  of  the  ell  being  nine  feet  high,  more  or  less,  from  the 
ground-floor  to  the  middle  of  the  joists  of  the  second  floor; 
said  McConnel  to  have,  use,  and  occupy  the  said  building 
above  the  first  stories  aforesaid  forever,  and  in  case  of  the 
•destruction  of  the  said  buildings,  or  either  of  them,  said  Mc- 
Connel to  have  the  right  to  make  and  continue  up  walls  upon 
walls,  which  may  be  made  for  any  new  building,  to  any  height 
•consistent  with  the  safety  of  the  building;  which  said  prem- 
tses  being  purchased  by  said  McConnel  as  aforesaid,  he,  the 
said  McConnel,  pays  the  sum  of  $750  of  the  purchase-money 
payable  by  said  Kibbe,  and  executes  three  promissory  notes, 
•etc.,  and  agrees  that  a  vendor's  lien  be  retained  upon  the 
premises  purchased  by  him  for  the  payment  of  said  promis- 
sory notes.  Wherefore,  in  consideration  of  the  premises,  and 
by  virtue  of  the  power  vested  in  him  by  the  decree  herein 
recited,  he,  the  said  Thomas,  does  hereby  grant,  bargain,  sell, 
and  convey  unto  him,  the  said  McConnel,  the  ground  and 
premises  sold  to  him  by  said  Kibbe,  as  hereinbefore  described, 
together  with  the  appurtenances  thereof,  subject  to  a  vendor's 
lien,  etc.  To  have  and  to  hold  the  same  unto  him,  the  said 
McConnel,  and  his  heirs  and  assigns  forever." 

The  parties  went  into  possession  of  their  respective  portions, 
and  were  so  in  possession  at  the  time  of  filing  the  bill  of  com- 
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plaint.  Eibbe  oommeDced  making  alterations  in  his  portion 
of  the  building,  consisting  chiefly  in  the  removal  of  a  parti- 
tion wall,  which  divided  his  part  into  two  rooms,  so  as  to 
make  one  large  storeroom  for  the  sale  of  goods  and  merchan- 
dise, leaving  portions  of  this  wall  standing  to  support  the 
upper  floors.  McConnel  also  made  alterations  to  suit  his 
fancy  in  the  upper  rooms.  McConnel  complained  that  the 
removal  by  Kibbe  of  this  wall  caused  his  portion  of  the 
building  to  settle,  to  his  injury,  and  for  that  he  brought  an 
action  at  law,  and  having  failed  to  recover,  he  brought  the 
record  to  this  court,  and  the  judgment  was  affirmed:  MeCanr 
nel  V.  Kibbe,  33  111.  175. 

The  condition  of  the  property  being  so  anomalous,  and 
causing  much  irritation  and  litigation  between  the  parties, 
McConnel  proposed  to  have  the  property  valued,  and  he 
would  give  Kibbe  his  share  of  the  valuation,  or  would  take 
from  Kibbe  his  own  share  of  the  valuation,  so  that  the  prop- 
erty might  be  the  exclusive  property  of  one  or  the  other;  or 
that  a  sale  should  be  made,  and  the  proceeds  thereof  divided 
according  to  their  respective  interests  in  the  property,  both 
which  propositions  Kibbe  declined. 

McConnel  then  filed  this  bill  for  a  partition,  which,  on  the 
hearing,  was  dismissed,  for  the  reason  that  a  court  of  chan- 
cery had  no  jurisdiction  of  the  subject,  there  being  no  joint 
estate  in  the  property  shown,  but  a  separate  estate,  in  separate 
and  distinct  parts  thereof,  as  shown  by  the  deeds  of  the  master 
in  chancery. 

It  is  contended  by  the  counsel  for  the  defendant  in  error 
that,  inasmuch  as  there  is  no  joint  estate,  and  no  joint  posses- 
sion or  right  to  possession  of  the  parts  of  the  lot  and  house 
conveyed  by  the  master,  there  can  be  no  division  or  partition, 
and  all  questions  arising  between  the  parties  in  regard  to  their 
respective  rights  in  the  lot  and  house  are  to  be  determined 
upon  the  same  principles  applicable  to  separate  and  inde- 
pendent proprietors  of  adjoining  tracts  of  land;  and  he  in- 
sists that  the  bill  is  founded  on  the  novel  idea  of  compulsory 
fusion  of  estates  by  the  power  of  the  court,  to  be  followed  by 
a  sale,  and  finally  by  a  distribution,  and  that  to  be  made 
upon  principles  as  novel  as  the  project  of  fusion,  for  which, 
he  insists,  there  is  no  authority  or  precedent. 

On  the  other  hand,  the  plaintiff  in  error  claims  that  all  men 
have  a  legal  right  to  a  partition  of  property  held  jointly,  and 
on  this  idea  he  says  his  bill  is  based. 
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Admitting  this  proposition,  which  is  made  hy  complainant 
the  foundation  of  his  claim,  this  case  must  fall  to  the  ground  f 
for  the  fact  is  undeniable  that  the  estates  created  by  the 
master's  deeds  are  not  joint,  but  several.  Portions  of  the- 
premises  particularly,  described  belong  in  severalty  to  each 
of  these  parties,  and  no  portion  of  it  jointly  to  both.  They 
have  a  common  property  in  the  easements  and  walls,  but  na 
such  interest  as  is  susceptible  of  division  under  our  statute 
regidating  the  partition  of  estates,  or  under  any  proceeding 
known  in  courts  of  equity,  for  they  parcel  out  such  estat«& 
only  as  are  held  jointly,  in  common  or  in  coparcenary. 

The  complicated  nature  of  these  several  holdings  as  showa 
in  the  bill,  and  the  litigation  to  which  they  have  given  rise 
and  may  hereafter  prompt,  is  unfortunate,  perhaps,  for  both 
parties,  but  we  are  not  aware  of  any  principle  of  law  or  equity 
which  can  compel  either  party  to  dissolve  the  connection,  or 
to  part  with  his  separate  portion  of  the  premises. 

We  are  satisfied  neither  a  court  of  law  nor  equity  has  juris- 
diction over  the  case  as  presented  by  these  pleadings,  and 
accord  with  appellee  in  the  proposition  that  no  power  exists 
to  compel  the  fusion  of  these  estates,  to  be  followed  by  a  sale, 
and  finally  by  a  distribution  of  the  proceeds.  The  idea  of  the 
plaintiff  in  error  that  he  and  the  defendant  in  error  hold  this 
property  jointly  is  not  supported  by  the  title  deeds.  They 
are  neither  joint  tenants,  tenants  in  common, ^iior  coparceners; 
but  they  severally,  each  for  himself,  own  distinct  parts  and 
portions  of  the  premises,  the  character  of  which  a  court  of 
chancery  has  no  power  to  change.  The  circuit  court  could 
pass  no  other  decree  than  the  one  entered,  dismissing  the  bill 
on  the  hearing,  as  to  all  the  matters  therein,  except  for  a  con- 
veyance of  the  middle  cellar  under  the  Mansion  House.  The 
decree  is  affirmed.  The  abstract  of  plaintiff  in  error  not  hav- 
ing been  in  compliance  with  rule  1 1  of  this  court,  and  the  de- 
fendant in  error  having  furnished  a  fuU  abstract,  the  costs  of 
the  same  will  be  taxed  against  the  plaintiff  in  error. 
Decree  affirmed. 


As  SuppoRnNG  Both  Fonns  ov  Syllabus,  sxttba,  see  Freeman  on  Go- 
Wnancy  and  Partition,  see.  431. 

Who  mat  Coufkl  pABTinov:  See  extended  note  to  Nidlolt  ▼.  Nkhol$9  67 
4m.  Deo.  703. 
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Dietrich  v.  Mitchell. 

f48  ILUNOTS,  40.1 

SiONArnitx  ov  Patbx  on  Back  ov  Nan  doss  not  Autbobisi  PRisuicr- 
TioN,  in  alMence  of  all  proof,  that  he  placed  it  there  as  a  gnanuntor,  nor 
justify  the  holder  in  writing  a  goaranty  over  the  name. 

Patke's  Nams  on  Back  ov  Note  Raises  Presumfhon  that  he  placed  it 
there  as  assignor,  with  a  yiew  to  assume  the  liabilities  of  an  assignor. 

GVABANTY    WrTTTSN    ABOVE    InDOBSBH'S    NaME    ON    AnOTHER*8    WRITINa 

Raises  No  Presumption  that  it  was  done  by  his  authority,  or  that  the 

contract  was  there  when  he  wrote  his  name,  where  the  plea  denies  the 

guaranty  under  oath. 
To  Charge  Indorsing  Payee  as  Guarantor,  Plaintiit  must  Show  that 

he  contracted  as  guarantcnr;  and  no  inference  to  that  effect  can  be  drawn 

from  his  blank  indorsement. 
Stranger  Indorsing  Note  at  Time  or  Execution  is  Presumed  to  indorse 

as  guarantor. 
Attorney  cannot  be  Compelled  to  Testivy  whether  or  not  a  note  placed 

in  his  hands  by  a  client  was  indorsed,  or  had  other  writing  upon  its 

back. 

The  facts  are  stated  in  the  opinion. 

Morrison  and  Epler,  for  the  plaintiff  in  error. 
H.  T.  AtkinSy  for  the  defendant  in  error. 

By  Court,  Lawrence,  J.  This  was  an  action  of  aasumpait 
brought  by  Mitchell  against  Dietrich,  as  guarantor  of  a  promis- 
sory note.  The  note  had  been  given  by  one  Clifton  to  Dietrich, 
as  payee.  It  had  been  indorsed  by  the  latter,  and  over  his 
name,  in  a  different  handwriting,  was  written  an  assignment 
and  a  guaranty.  He  filed  a  plea  denying  under  oath  the 
execution  of  the  guaranty.  The  jury  found  a  verdict  for  the 
plaintiff,  and  the  defendant  brings  up  the  record. 

On  the  trial  the  plaintiff  asked,  and  the  court  gave,  the  fol- 
lowing instruction: — 

"  2.  The  court  further  instructs  the  jury  for  the  plaintiff  that 
the  plaintiff  in  this  case,  under  the  pleadings  herein,  in  order 
to  make  out  a  prima  fade  case  to  entitle  him  to  recover  a  ver- 
dict, is  only  bound  on  his  own  part  to  put  the  note  in  the 
declaration  mentioned  in  evidence,  and  to  prove  the  signature 
of  the  defendant  Dietrich,  indorsed  upon  the  back  of  said  note, 
to  be  his  true  and  genuine  signature;  and  if  the  jury  find  such 
facts  proven,  and  find  no  evidence  offered  on  the  part  of  the 
defendant,  that  the  contract  of  assignment  and  guaranty  writ- 
ten on  said  note,  over  said  defendant's  signature,  was  not 
warranted  by  the  agreement  of  the  parties  plaintiff  and  defend- 
ant herein,  they  will  find  for  the  plaintiff." 


100  Dietrich  v.  Mitchell.  [DlinoiB, 

The  defendant  asked,  and  the  court  refused,  the  following 
instruction:  — 

'^2.  If  the  jury  believe,  from  the  evidence,  that  the  note  in 
evidence  in  this  case,  when  negotiated  by  defendant,  was  in- 
dorsed in  blank  by  him,  then  it  devolves  upon  the  plaintiff, 
before  he  can  recover  in  this  case,  to  prove  to  the  satisfaction 
of  the  jury  that  defendant  agreed  to  guarantee  the  payment  of 
the  note,  or  previously  authorized  or  subsequently  sanctioned 
the  written  guaranty  indorsed  upon  the  note." 

The  instruction  given  for  the  plaintiff  should  have  been 
refused,  and  that  refused  for  the  defendant  should  have  been 
given.  If  the  name  of  the  payee  is  found  on  the  back  of  a 
note,  the  presumption  in  this  state,*  in  the  absence  of  proof,  is, 
that  he  has  placed  it  there  as  assignor,  with  a  view  to  assume 
the  liabilities  of  an  assignor  under  our  statute.  If  it  is  sought 
to  charge  him  as  guarantor,  the  plaintiff  must  show  that  he 
contracted  as  guarantor:  Camden  v.  McKoy,  3  Scam.  437  [38 
Am.  Dec.  91];  Webster  v.  Cobb,  17  111.  459;  Bogue  v.  Melickj 
25  Id.  91;  Blatchford  v.  Milliken,  35  Id.  439.  No  such  infer- 
ence is  to  be  drawn  from  the  indorsement  of  his  name  in  blank, 
as  seems  to  be  implied  in  the  giving  of  one  of  the  above  in- 
structions and  the  refusal  of  the  other.  And  when,  as  in  the 
present  case,  the  defendant,  being  sued  as  guarantor,  denies 
under  oath  the  execution  of  the  guaranty,  the  burden  of  proof 
is  on  the  plaintiff.  The  fact  that  a  contract  of  guaranty  is 
found  written  above  the  name  of  the  indorser,  in  a  handwriting 
not  his  own,  would  not,  of  itself,  be  sufficient  to  raise  a  pre- 
sumption that  it  was  done  by  his  authority,  or  that  the  con- 
tract was  there  when  he  wrote  his  name,  because  the  presence 
of  his  name  is  to  be  accounted  for  by  the  fact  that,  as  payee  of 
the  note,  ij  was  necessary  for  him  to  indorse  it,  in  order  to 
give  it  negotiability.  To  hold  that  any  person  through  whose 
hands  a  note  may  pass  can  write  a  guaranty  over  a  blank  in- 
dorsement, and  then  require  the  indorser  to  disprove  it,  would 
be  fruitful  of  fraud,  and  dangerous  to  every  person  who  has 
occasion  to  receive  and  indorse  a  promissory  note. 

The  case  of  Hance  v.  Miller,  21  111.  636,  is  quoted  by  counsel 
for  the  defendant  in  error  as  announcing  a  different  rule.  In 
that  case  there  was  one  count  against  the  defendant  as  guari»n« 
tor  and  another  against  him  as  assignor  under  the  statute. 
On  the  trial,  the  plaintiff  entered  a  nolle  prosequi  to  the  count 
on  the  guaranty,  and  recovered  under  the  other  count  by  prov- 
ing the  insolvency  of  the  maker.    When  the  case  came  here^ 
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it  was  urged,  if  the  guaranty  whicli  had  been  written  over  the 
name  of  the  indorser  was  in  fact  unauthorized,  the  writing  of 
Buch  a  guaranty  was  a  fraudulent  alteration  of  the  indorsement, 
and  destroyed  the  validity  of  the  assignment  for  all  purposes 
whatsoever.  Upon  this  point,  the  court  said  it  would  not,  in  the 
absence  of  all  proof,  presume  the  guaranty  was  unwan  antdd',. 
and  by  such  presumption  vitiate  the  assigfunont^if  sucl>  would 
be  the  legal  effect  But  to  refuse,- to  pregumd^ii  guaranty  to 
have  been  unauthorized,  for  the  ^purpdse  of  destroying  ar^ 
assignment  admitted  to  have  been  executed  in  blank,  is  a  very 
different  thing  from  presuming  the  guaranty  to  have  been 
authorized  when  a  recovery  is  sought  upon  such  guaranty. 
In  such  cases,  if  the  execution  of  the  guaranty  is  denied  under 
oath,  the  party  claiming  its  benefit  must  show  such  a  contract 
was  really  made.  This  has  be«n  the  settled  law  of  this  state 
ever  since  the  decision  in  Camdem  v.  McKoyy  above  cited. 
What  we  here  decide  is,  that  the  mere  signature  of  the  payee 
of  a  note,  upon  its  back,  does  not  authorize  the  presumption, 
in  the  absence  of  all  proof,  that  he  placed  it  there  as  a  guaran- 
tor, nor  justify  the  holder  in  writing  a  guaranty  over  the  name. 
The  second  instruction  asked  by  the  defendant  should,  there- 
fore, have  been  given,  and  the  second  given  for  the  plaintiff 
should  have  been  refused,  as  tending  to  mislead  the  jury. 
When  a  stranger  to  the  note  indorses  it  in  blank  at  the  time 
of  its  execution,  a  different  rule  of  course  applies.  He  is  pre- 
sumed to  indorse  as  guarantor.  This  was  held  in  the  cases 
above  cited. 

As  this  case  must  be  remanded  for  another  trial,  it  is  proper 
that  we  should  dispose  of  another  question  discussed  in  the 
argument.  On  the  trial,  Mr.  McConnel  was  called  by  defend- 
ant as  a  witness,  and  he  testified  he  had  brought  a  former  suit 
on  this  same  note,  and  when  the  note  was  in  his  hands,  the 
name  of  Dietrich,  the  defendant,  was  indorsed  on  the  note,  but 
no  guaranty  was  written  above  it.  This  evidence  was  objected 
to  as  falling  within  the  rule  of  privileged  communications  be- 
tween attorney  and  client.  The  objection  is  valid.  A  similar 
question  is  very  fully  considered  in  the  case  of  Brown  v.  Pay- 
8on^  6  N.  H.  443;  and,  after  reviewing  all  the  authorities,  the 
court  hold,  an  attorney  cannot  be  compelled  to  testify  as  to 
whether  a  promissory  note  was  indorsed  when  placed  in  his 
hands  for  collection.  In  Robson  v.  Kemp,  5  Esp.  52,  Lord  £1- 
lenborough  held  an  attorney  could  not  be  compelled  to  prove 
the  destruction  of  a  written  instrument  in  his  presence,  and 
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while  he  was  acting  as  attorney.  "  One  sense,"  said  the  conrt| 
'^  is  privileged  as  well  as  another.  He  cannot  be  said  to  be 
privileged  as  to  what  be  hears,  but  not  as  to  what  he  sees, 
where  the  knowledge  acquired  as  to  both  has  been  from  his 
situation  as  an  attorney."  The  pith  of  the  question  is  pre- 
senrted  iti  the^e  few  words.  So  in  Wheatley  v.  Jfl^lliamSj  1  Mees. 
<&  W.  6.41,  the^  court  .held,  all  the  judges  concurring,  that  an 
attorney  could*  not  }>e  compelled  to  state  whether  an  instru- 
ment, when  shown  to  him  by  his  client,  was  stamped  or  not. 
The  counsel  for  appellant  cite  Baker  v.  Amoldj  1  Gaines,  257, 
as  laying  down  a  different  rule.  The  supreme  court  of  New 
Hampshire,  u&t  supraj  in  commenting  on  this  case,  point  out 
the  inaccuracy  of  the  reporter's  note,  and  that  Radcliff,  J., 
alone  sustained  this  position,  while  Thompson  and  Livingston, 
JJ.,  held  the  evidence  inadmissible,  and  Kent,  J.,  and  Lewis, 
C.  J.,  gave  no  opinion  on  the  point.  The  only  other  case  cited 
by  the  counsel  for  appellant  bearing  directly  on  this  question 
is  Heister  v.  Davis^  3  Yeates,  4,  and  the  case  is  very  brief  and 
not  mlich  considered.  The  weight  of  authority  is  against  the 
admissibility  of  the  evidence,  and  this  rule  is  founded  in  the 
sounder  reason.  If  the  knowledge  comes  to  the  attorney 
through  his  professional  relation  to  his  client,  we  cannot  per- 
ceive that  it  is  important  whether,  in  the  language  of  Lord 
EUenborough,  it  is  by  what  he  sees  or  what  he  hears.  For  the 
error  in  the  instructions  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

Where  Name  ot  Pabtt  kot  Pateb  is  on  Back  of  Note,  It  will  bs 
Presumed,  in  absence  of  explanatory  evidence,  that  he  placed  it  there  at  the 
time  of  execution,  and  that  he  indorsed  it  as  guarantor;  and  upon  proof  of  a 
legal  consideration,  he  may  be  charged  as  such:  Tenneyv,  Pr'mce^  16  Am.  Dec. 
347,  note  349;  extended  note  to  Perldna  ▼.  CfxtUn^  29  Id.  297-299,  discussing 
the  effect  in  various  states  of  an  indorsement  in  blank  of  a  promissory  note 
by  a  person  other  than  the  payee  or  holder;  Cidlds  v.  TFyman,  69  Id.  Ill; 
Whiton  V.  Meara,  45  Id.  233,  note  235;  extended  note  to  Camden  v.  McKoy, 
38  Id.  99;  Carroll  v.  Weld,  56  Id.  481,  note  482;  extended  note  to  Fiizfiugh  v. 
Love's  ExW,  3  Id.  571-575;  Colbum  v.  Averill,  50  Id,  630.  But  in  some  cases 
such  person  is  held  liable  as  an  original  maker:  See  cases  cited  in  notes  to  Jfc- 
Comb  V.  T/u>mp8on,  Tl  Id.  89,  and  Moort  v.  Croaa^  75  Id.  330. 

Third  Person's  Indorsement  after  Prior  Indorsement  by  Pateb  will 
make  him  liable  as  a  subsequent  indorser:  Colbum  v.  A  veriU,  50  Am.  Dec.  630. 

Guaranty  may  be  Written  over  Indorser*s  Signature  when:  See  note 
to  Camden  v.  McKoy,  38  Am.  Dec.  99;   Whiton  v.  Mears,  45  Id.  233. 

Communications  to  Attorney,  when  Privileged:  See  note  to  Tho7nip9(m 
V.  KWtorne,  67  Am.  Dec.  745.     Attorney  must  not  disclose  contents  of  papen 
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intmsted  to  him  by  his  client  for  hia  profeasional  advice:  See  note  to  Covenqf 
V.  Tannahm,  37  Id.  296. 

The  pbikgipal  cask  wab  citbd  in  Bcynton  r.  Pierce^  79  lU.  146,  to  the 
-point  that  where  the  name  of  a  party  not  the  payee  ia  found  written  on  the  back 
-of  a  note,  it  will  be  preanmed,  in  the  abeenoe  of  explanatory  evidence,  thai 
he  placed  it  there  at  the  time  of  Tnnlrmg  the  note,  and  that  he  indorsed  it  as 
.gnarantor.    Such  an  indorsement  in  blank  is  authority  to  the  holder  of  the 
note  to  write  over  the  signature  anything  that  is  consistent  with  the  under- 
taking; and  as  the  undertaking  is  primarily  that  of  a  cruarantor,  it  is  proper 
for  the  holder  to  write  a  guaranty  over  the  name  on  the  back  of  the  note:  Id. 
In  a  suit  on  such  guaranty,  where  the  defendant  pleads  the  general  issue, 
'verified  by  affidavit,  all  that  the  plaintiff  is  required  to  prove  is  the  signature 
-of  the  defendant.    The  rule,  however,  would  be  different  if  the  holder  of  a 
«iote  indorsed  in  blank  by  the  payee  should  write  a  guaranty  over  the  signa- 
"tnre  and  bring  suit  on  it  as  a  guaranty.    In  such  a  case,  if  the  defendant 
should  deny  the  guaranty  under  oath,  the  burden  of  proof  would  be  upon  the 
^plaintiff  to  show  that  a  contract  of  guaranty  was  intended:  Id.    The  priuci* 
jpsl  case  was  cited  and  distinguished  in  Lynn  v.  Lyerlee,  113  Id.  134,  where  it 
was  held  that  where  two  parties  go  together  to  an  attorney,  and  make  state- 
-ments  to  him  in  the  presence  of  each  other,  such  statements  are  not  confi- 
■dential  communications  intended  to  be  withheld  from  the  opposite  party,  and 
there  is  no  error  in  permitting  the  attorney  to  testify  thereto  in  a  suit  between 
the  parties  relating  to  the  subject-matter  of  such  communications.    The  prin- 
•cipal  case  merely  asserts  the  general  rule  that  communications  made  by  a 
eUent  to  his  attorney  in  reference  to  his  case  are  privileged,  and  cannot  be 
Ttestified  to  1^  the  attorney. 


St.  Louis,  Alton,  and  Tebbe  Haute  Bailboad 

Company  v.  South. 

r48  ILUVOIS,  176.J 

Hailboad  Coxpant  is  not  Requirxd  to  Keep  opBxr  its  TxcnunsoFnoi 
for  sale  of  tickets  to  passengers  beyond  advertised  time  fixed  for  the 
departure  of  trains;  and  Citkago  etc,  R,  R,  v.  Parka,  18  IlL  460,  S.  C, 
68  Am.  Dec.  5G2,  and  St.  LouU  etc,  R.  R,  Co,  v.  DaWy,  19  HI.  353,  are  not 
to  be  considered  as  holding  that  such  company  must  keep  its  office  open 
for  that  purpose  until  the  actual  departure  of  the  train. 

'Bjjlboad  Company  is  Beqxtibed  to  Keep  open  its  Ticket-office  for 
Sale  of  Tickets  to  passengers  for  a  reasonable  time  before  the  depart- 
ure of  each  train,  and  up  to  the  advertised  time  for  its  departure,  but 
not  up  to  the  time  of  its  actual  departure. 

JLailroad  Company  is  Required  to  Fxtrnish  Convenient  and  Accessi- 
ble Place  for  Sale  of  Tickets,  and  to  afford  the  public  a  reasonable 
opportunity  to  purchase  them;  but  parties  who  will  not  avail  themselves 
of  it  are  alone  at  fault,  and  must  pay  the  extra  fare  or  be  ejected  from 
the  train  on  refusal  to  pay  it. 

lUiLROAD  Company's  Right  to  Discriminate  in  its  Fare  between  those 
who  purchase  tickets  and  those  who  do  not  is  just  and  reasonable,  but 
is  dependent  on  the  fact  that  a  reasonable  opportunity  has  been  given  to 
obtain  tickets  at  the  lowest  rate  of  fare. 
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MonoM  fOR  RuLB  oir  Plaintiff  to  File  Sbuukitv  tor  Cosn  Comzs  tm 
Late  after  issue  joined  and  the  cause  has  I'con  culled  for  triaL 

In  AcnoN  of  Trespass  against  Scteral  i>Rir&M>A>'i:s  Jixmr  gahkot 
Assess  Damages  severally  against  them. 

Error  Caused  bt  Instruction  that  Jury  mat  Assess  Daicages  Sev- 
erally AGAINST  Several  Defendants  ih  Trespass  is  Cured  by  the- 
entry  of  a  nolle  prosequi,  before  judgment  upon  the  rerdict,  against  all 
the  defendants  but  one,  and  taking  judgment  against  him  alone. 

Tbespass  by  appellee  against  the  appellants,  the  railroad 
company,  and  Austin,  Rhodes,  Lee,  and  Dawson.  There  wa» 
a  jury  trial  and  verdict  of  guilty.  Damages  were  assessed 
severally  against  defendants;  but  a  nolle  prosequi  was  entered 
as  to  all  the  defendants  except  appellant,  and  judgment  wa» 
rendered  against  the  company  for  three  hundred  dollars. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  were  made 
and  overruled,  and  the  company  appealed.  Other  facts  are 
stated  in  the  opinion. 

WUey  and  Parker,  for  the  appellants. 
John  Scholfietdj  for  the  appellee. 

By  Court,  Breese,  J.  The  principal  questions  in  this  cause 
arise  upon  the  instructions  given  on  behalf  of  the  plaintiff,, 
and  on  those  refused  as  asked  by  the  defendants,  the  appel* 
lants  here,  and  on  the  measure  and  amount  of  damages,  the 
former  of  which  we  will  notice. 

The  first  instruction  asked  by  the  plaintiff,  and  given,  was 
this:  — 

'^It  was  the  duty  of  the  St.  Louis,  Alton,  and  Terre  Haute 
Railroad  Company  to  furnish  a  convenient  and  accessible 
place  for  the  sale  of  tickets  for  passengers,  with  a  competent 
person  in  attendance  ready  to  sell  them,  which  should  be 
open  and  accessible  to  all  passengers  for  a  reasonable  time 
before  the  departure  of  each  train,  and  up  to  the  time  of  its 
actual  departure;  and  if  the  jury  believe  from  the  evidence 
that  the  plaintiff,  by  and  through  Allison,  made  application 
at  the  ticket-office  of  the  St.  Louis,  Alton,  and  Terre  Haute 
Railroad  Company,  at  Mattoon,  for  a  ticket  from  that  place  to- 
Charleston,  at  any  time  within  ten  or  fifteen  minutes  before 
the  actual  departure  of  its  train,  and  he  was  unable  to  get  a 
ticket  in  consequence  of  the  ticket-office  being  closed,  then 
the  St.  Louis,  Alton,  and  Terre  Haute  Railroad  Company  had 
no  right  to  charge  him  upon  the  train  any  more  than  usual 
ticket  price  between  Mattoon  and  Charleston." 
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The  first  instruction  asked  on  behalf  of  the  defendants,  and 
refused,  was  as  follows: — 

''  That  if  they  find  from  the  evidence  that  the  defendant, 
St.  Louis,  Alton,  and  Terre  Haute  Railroad  Company,  has  a 
convenient  and  accessible  office,  supplied  with  and  for  the  sale 
of  tickets  in  Mattoon;  that  on  the  evening  of  the  alleged  tres- 
pass the  same  was  open,  with  a  competent  person  in  attend- 
ance to  sell  tickets  for  an  hour  before  and  up  to  the  expiration 
of  the  time  fixed  by  public  notice  for  the  departure  of  the 
train  on  which  plaintiff*  took  passage;  that  the  plaintiff  got 
upon  said  train  to  travel  from  Mattoon  to  Charleston  without 
procuring  a  ticket,  and  refused  to  pay,  or  cause  to  be  paid,  to 
the  conductor  of  said  train  the  amount  of  fare  or  passage 
money  required  by  the  regular  tariff  of  said  company  for  pas- 
sengers who  fail  to  produce  tickets,  and  that  by  reason  of  such 
failure  of  plaintiff  to  pay  or  cause  to  be  paid  such  fare  or 
passage  money  he  was  expelled  from  the  cars  of  said  company 
by  the  servants  or  employees  of  said  company  at  a  regular 
station  on  said  railroad, — then  in  that  case  the  jury  must 
find  the  defendants  not  guilty." 

The  point  of  difference  is  obvious.  While  the  instruction 
for  the  plaintiff  requires  the  ticket-office  to  be  kept  open  up  U> 
the  time  ^*  of  the  actual  departure  of  the  train,"  that  for  the 
defendant  limits  that  duty  ^'  to  the  expiration  of  the  time  fixed 
by  public  notice  "  for  the  departure  of  the  train. 

It  is  insisted  by  the  appellee  that  the  law  is  as  declared  in 
the  instruction  given  in  his  behalf,  and  has  been  so  held  by 
this  court  in  the  case  of  Chicago  etc.  R.  R.  Co.  v.  Parks^  18  DL 
460  [68  Am.  Dec  562],  and  reiterated  in  St.  Louis  etc.  R.  R. 
Co.  V.  Dolby f  19  Id.  364;  and  that  the  instruction  is  an  exact 
transcript  of  the  language  of  this  court  in  the  cases  cited. 

In  this  the  counsel  is  not  mistaken.  In  the  case  first  cited 
this  court  said:  "To  justify  a  railroad  company  in  making  a 
discrimination  in  the  fare  against  the  passenger  who  neglects 
to  purchase  a  ticket  at  the  company's  office,  the  company 
must  see  to  it  that  the  fault  was  not  that  of  its  own  agent 
instead  of  the  passenger.  To  justify  this  discrimination,  every 
reasonable  and  proper  facility  must  be  afforded  to  the  passen- 
ger to  procure  his  ticket.  They  must  furnish  a  convenient 
and  accessible  place  for  the  sale  of  the  tickets,  with  a  compe- 
tent person  in  attendance  ready  to  sell  them,  which  should  be 
open  and  accessible  to  all  passengers  for  a  reasonable  time 
before  the  departure  of  each  train,  and  up  to  the  time  of  its 
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actual  departure,  so  that  it  shall  really  be  a  case  of  neglect, 
and  not  of  necessity,  on  the  part  of  the  passenger,  and  not  the 
fault  of  the  company."  Further  on,  in  the  next  paragraph 
but  one,  the  court  call  these  remarks  "  suggestions,"  and  give 
the  reason  why  they  were  made,  the  point  to  which  they  ap- 
ply not  being  in  the  case  before  them.  The  controversy  there 
was  this:  Parks,  an  attorney  at  law,  residing  at  Aurora,  in 
Kane  County,  took  the  train  there,  without  purchasing  a 
ticket,  for  Batavia,  the  nearest  point  to  Genoa,  where  the  court 
was  held,  and  which  Parks  was  going  to  attend.  He  paid  the 
•extra  fare  required  of  those  who  pay  on  the  car  from  Aurora 
to  Batavia.  At  the  latter  place  he  changed  his  mind,  and  as 
it  was  wet,  disagreeable  weather,  he  concluded,  without  pur- 
-chasing  a  ticket,  to  proceed  on  to  Junction,  another  station  on 
the  road.  The  ticket  fare  from  Batavia  to  Junction  was 
twenty  cents,  which  Parks  offered  to  pay  to  the  conductor, 
but  he  refused  it,  demanding,  under  his  instructions,  an  addi- 
tional five  cents,  which  Parks  refusing  to  pay,  the  conductor 
put  him  off  the  train.  This  was  the  case  in  which  the  ''  sug- 
gestions" above  quoted  were  made.  The  court,  and  the 
learned  judge,  afterward  so  long  the  honored  chief  justice  of 
the  court,  who  delivered  the  opinion,  were  well  aware  of  the 
fact  that  the  time  of  the  arrival  and  departure  of  railroad 
trains  was  fixed,  and  made  notorious  by  publication  and  no- 
tice in  every  conceivable  mode,  so  that  it  may  be  safely  ad- 
verted the  business  and  traveling  public,  all  those  whose 
pursuits  required  that  mode  of  conveyance,  and  especially 
those  living  in  the  towns  through  which  railroads  pass,  were 
perfectly  familiar  with  the  fact,  and  almost  any  inhabitant,  if 
inquired  of,  could  tell  to  a  min"ute  when  any  particular  train 
twas  due  at  their  town,  and  when  it  would  leave. 

In  speaking,  then,  of  the  time  of  the  actual  departure  of  a 
train,  up  to  which  the  ticket-office  must  be  kept  open,  the 
court  unquestionably  meant  to  be  understood  as  referring  to 
the  published  fixed  time  which  everybody  knew.  The  i)re- 
sumpcion  being  that  trains  will  arrive  and  depart  on  their 
schedule  time,  which  time  is  notorious,  no  rule  should  be 
-established  that  should  apply,  without  much  hardship  and 
great  inconvenience,  to  the  departure  of  trains  not  on  time. 
Wo  do  not  recognize  any  right  in  any  person  to  apply  at  a 
railroad  ticket-office  after  the  time  fixed  and  published  for  the 
•departure  of  a  train,  and  demand  the  same  rights  and  privi- 
leges accorded  to  those  who  come  at  the  proper  time  for  their 
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tickets.  It  is  well  known  that  trains  are  sometimes  delayed 
for  hours,  and  that  it  is  unavoidable.  Would  it  not  be  going 
too  far  to  require  the  companies  controlling  them  to  keep  an 
agent  at  his  post  during  all  this  delayed  time?  Tickets  are 
not  usually  applied  for  by  passengers  after  the  time  fixed  for 
the  departure  of  a  train.  The  companies  have  a  right  to  pre- 
sume they  will  not  be  applied  for  after  that  time,  and  there- 
fore their  agents  can  close  the  ticket-office  and  go  about  their 
other  business,  of  which  they  have  an  abundance,  if  we  are  to 
judge  from  the  number  of  trains  upon  our  railroads. 

An  agent  at  a  railroad  station  who  sells  tickets  is  not  only 
^'  ticket  agent,"  but  he  is  the  "  station  agent,"  and  has  much 
to  do  with  freight  and  other  matters  requiring  care  and  atten- 
tion. It  would  be  unreasonable  to  require  him  to  neglect  these 
matters,  and  confine  him  within  reach  of  the  small  opening 
at  which  the  tickets  are  delivered,  waiting  for  a  delayed  train, 
and  not  a  passenger  applying  for  a  ticket.  It  is  sufficient  for 
th«>  company  that  a  reasonable  opportunity  should  be  afibrded 
passengers  to  procure  tickets  for  the  train  he  designs  to  go 
upon,  and  that  reasonable  opportunity  is  furnished  by  keeping 
a  convenient  office  open  under  the  charge  of  a  competent  agent 
up  to  the  advertised  time  fixed  for  the  departure  of  the  train. 
The  facts  in  this  case  show  that  the  ticket-office  was  open  an 
hour  before  the  train  left,  and  continued  open  up  to  the  time 
fixed  for  its  departure.  The  plaintiff,  coming  after  that  time, 
took  his  chances  to  get  a  seat  in  the  car,  and  having  no  ticket, 
he  was  bound  to  pay  car  fare. 

We  are  of  opinion  the  court  should  have  refused  the  first 
instruction  for  the  plaintiff,  and  given  the  first  asked  by  de- 
fendants, the  company  not  being  obliged  to  keep  the  ticket- 
office  open  beyond  the  hour  fixed  by  its  published  rules  for  the 
departure  of  a  train. 

These  being  the  views  we  entertain  of  the  law  of  this  case, 
the  modification  of  the  defendants'  eighth  instruction  was  also 
erroneous,  as  by  that  the  office  is  required  to  be  kept  open  up 
to  the  time  of  the  actual  departure  of  the  train. 

All  that  can  be  demanded  of  a  railroad  company  is,  that  a 
reasonable  opportunity  shall  be  afforded  the  public  to  purchase 
tickets.  If  parties  will  not  avail  of  it,  it  is  their  own  fault, 
and  if  they  get  upon  a  train  without  a  ticket,  they  must  be 
subject  to  pay  the  car  fare,  or  on  refusal  to  be  ejected  from  the 
car.  In  Parks's  case  this  court  said  the  right  to  charge  dis- 
criminating fares  was  just  and  reasonable,  but  it  depends  on 
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the  fact  that  a  reasonable  opportunity  has  been  given  to  obtaia 
tickets  at  the  lowest  rate  of  fare.  This  opportunity  was  af- 
forded the  appellee. 

A  minor  point  as  to  the  ruling  of  the  court  on  the  motion 
and  affidavit  of  defendant's  counsel  to  rule  the  plaintiff  to  give 
security  for  costs  on  the  ground  of  his  insolvency  has  been 
raised.  The  bill  of  exceptions  shows  this  motion  was  made^ 
and  the  affidavit  is  incorporated  into  it. 

This  motion  was  denied  by  the  court. 

The  statute  provides:  "  If  in  any  case  the  court  shall  be 
satisfied  that  any  plaintiff  is  unable  to  pay  the  costs  of  suit^ 
or  that  he  is  so  unsettled  as  to  endanger  the  officers  of  the 
court  with  respect  to  their  legal  demands,  it  shall  be  the  duty 
of  the  court,  on  motion  of  the  defendant  or  any  officer  of  the 
court,  to  rule  the  plaintiff,  on  or  before  a  day  named,  to  give 
security  for  the  payment  of  costs  in  such  suit":  Bcates's  Comp. 
244. 

The  affidavit  states  that  affiant  bad  just  learned  that  the 
plaintiff  was  insolvent,  and  at  the  time  the  motion  was  made 
the  record  shows  issue  had  been  joined  and  the  cnuse  had  been 
called  for  trial.  This  court  said  in  SeJby  v.  Hutehifwmf  4 
Gilm.  819,  '^  that  this  motion  was  addressed  to  the  discretion 
of  the  court,  and  the  decision  upon  it  could  not  be  assigned 
for  error."    We  think  the  motion  was  too  late. 

Another  objection  is  made  by  appellant  to  the  instruction  to 
the  jury,  that  they  could  assess  damages  severally  against  the 
defendants.  The  instruction  was  erroneous,  but  the  error  waa 
cured  by  the  entry  of  a  noUe  prosequi  before  judgment  upon 
the  verdict  against  Austin  and  Lee,  and  taking  judgment 
against  the  company  alone:  1  Tidd's  Pr.  682.  We  cannot  see 
that  this  instruction,  wrong  as  it  was,  prejudiced  the  appellant 
in  any  way. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  award  a  venire  de  novo. 

Judgment  reversed. 

DlSCRnUNATION    BXTWXIN    FaBS    PjJD    ON    TRADf   AKD    FaRB   PaID    AT 

Ticket-office,  railroad  oompaay  ham  right  to  make:  See  extended  note  te 
C<nmmnweaUh  v.  Power,  41  Am.  Dec.  483;  HiUiard  ▼.  CfoM,  66  Id.  765;  CM- 
cago  etc  R.  R,  Co.  ▼.  Parks,  68  Id.  662;  note  to  JokMon  ▼.  Coneord  R,  R^ 
Corp.,  88  Id.  208. 

Whsbe  AcnoN  FouifDED  UPON  Tort  is  Brought  against  Sxyxra^ 
Defendants,  and  a  verdict  is  awarded  for  the  plainti£^  the  latter  may,  after 
▼erdict,  enter  a  noOe  proeeqtU  aa  to  some  of  them,  and  take  his  jndgment 
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«gainflt  tiie  others:  Hardy  ▼.  Thonuu,  68  Am.  Dec.  152.  Bat  in  actions  est 
'Omtraebt  the  rale  is  different.  Plaintiff  mast  recover  against  all  of  the  de- 
fendants or  none:  Benjamin  ▼.  McCoimeil,  46  Id.  474. 

In  Actions  against  Sbvxbal  Djefendants  for  their  Joint  TbispasSv 
damages  may  be  severed  and  apportioned:  Smith  v.  Singleton,  39  Am.  Dec 
122;   bat  see  Bhnna  v.  McElroy,  52  Id.  258;  extended  note  to  Blann  v. 
^^rocheron,  54  Id.  205,  206. 

Passenger  mat  be  Ejected  for  Refusal  to  Pat  Fare  or  Extra  Fare, 
WHEN:  See  extended  note  to  CommomoeaUh  v.  Power y  41  Am.  Dec.  476,  483; 
-Cfticago  etc.  R.  R,  Co,  v.  Parka,  68  Id.  562,  and  extended  note  thereto  on  ex- 
pulsion of  passengers,  showing  how,  where,  and  when  it  may  be  exercised:  C9tf- 
caijo  etc.  R.  R.  Co.  v.  FUnjg,  post,  p.  133;  lUinoia  Cent.  R.  R.  Co.  v.  Whittemore^ 
jxw^,  p.  138;  note  to  Jofimon  v.  Concord  R.  R.  Corp.,  88  Id.  208;  note  to  Sand' 
Jbril  v.  EifjfUJi  Avenue  R.  R.  Co.,  80  Id.  290;  O'Brien  v.  BoOon  etc  R.  R.  Co., 
77  Id.  347,  note  349;  StaU  v.  Overton,  01  Id.  671. 

The  principal  case  was  cited  in  Stoan  v.  Manchester  etc  R.  R.,  132  Mass. 
118,  to  the  point  that  it  is  a  part  of  a  railroad  company's  duty  under  all  cir- 
cnmstances  to  afford  a  reasonable  opportunity  to  obtain  its  tickets.  In  that 
case,  it  was  held  that  a  regulation  of  a  railroad  corporation  that  a  passenger 
who  purchases  a  ticket  before  entering  its  cars  shall  be  entitled  to  a  dis- 
count from  the  advertised  rates  of  fare,  bnt  that  if  snch  ticket  is  not  pur- 
chased, the  full  rate  of  fare  shall  be  charged,  is  a  reasonable  regulation,  and 
does  not  violate  a  rule  prescribed  by  statute  that  the  rates  of  fare  shall  be 
the  same  for  all  persons  between  the  same  points.  Also,  that  if  a  railroad 
corporation  advertises  to  carry  passengers  purchasing  tickets  at  a  less  rate 
than  the  regular  fare,  it  is  not  bound  to  keep  its  ticket-office  at  a  particnlar 
station  open  after  the  time  when  a  train  of  cars  is  advertised  to  leave  that 
atation;  and  that  if  a  person  arrives  after  that  time,  and  enters  the  train  of 
cars  without  a  ticket,  he  may,  in  accordance  with  the  regulations  of  the  cor- 
poration, be  expelled  for  refusing  to  pay  full  fare,  although  he  was  unable  to 
procure  a  ticket  in  conseqnence  of  the  ticket-office  being  dosed.  To  each  of 
the  above  propodtiona  the  principal  case  was  cited. 
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Payment  of  IiiTERBffr  on  State  Bond  to  One  not  Trite  Owner  dobs 
NOT  Discharge  State  if  the  latter  has  not  authoriEcd  the  pajrment. 

If  State  CuffroniAN  of  Monet  Pats  Interest  on  State  Bond  to  One 
SofULATiNO  Trce  Owner,  it  will  be  no  bar  to  a  recovery  by  the  latter, 
1>ecau8e  it  is  no  payment. 

^ATB  Disbursing  Officer  must  Assure  Himself  of  Identitt  of  Patbi 
IN  State  Bond;  if  through  negligence  in  this  respect  payment  of  inter- 
est has  been  made  to  the  wrong  person,  the  state  remains  liable  to  pay 
the  interest  to  the  party  entitled  to  it. 

Handamus  will  Lib  against  State  Treasurer  to  Compel  Him  to  Pat 
L'^TERBST  ON  Statb  Bonds  TO  Trub  Ownbr;  and  where  the  auditor  of 
public  acooxmts,  through  whom  alone  the  treasorer  can  pay  out  money 
from  the  treasury,  is  made  a  party  to  the  application,  a  peremptory 
fnawiamua  will  be  granted  requiring  him  to  issue  a  warrant  on  the 
treasury  for  the  amonnt  of  such  interest. 
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Application  for  peremptory  writ  of  mandamus  on  the  rela* 
lation  of  James  Clemens,  Jr.,  against  G.  W.  Smith,  state 
treasurer,  and  0.  H.  Miner,  auditor  of  public  accounts.  The 
facts  are  stated  in  the  opinion. 

JamM  C.  CanUing,  for  the  relator. 

By  Court,  Bbeese,  J.  This  is  a  petition  for  a  ma,ndamu8  to 
compel  the  state  treasurer  to  pay  to  the  relator,  James  Clem- 
ens, Jr.,  of  St.  Louis,  the  interest  due  upon  certain  bonds  of 
this  state,  held  and  owned  by  Clemens. 

The  petitioner  states  that  he  is  a  resident  of  St.  Louis,  in 
the  state  of  Missouri,  and  the  owner  of  a  bond  of  this  state, 
numbered  4983,  bearing  date  July  1,  1847,  and  payable  to 
petitioner  in  twenty-three  years  from  date,  for  the  sum  of 
$1,085.76,  with  interest  at  the  rate  of  six  per  cent  per  annum, 
payable  in  New  York  on  the  first  day  of  January  and  July  of 
each  year;  that  he  is  also  the  owner  and  holder  of  a  bond  of 
the  state,  numbered  2150,  payable  to  him  in  thirty  years  from 
July  1,  1847,  for  the  sum  of  $500,  bearing  interest  at  the  rato 
of  six  per  cent  per  annum  from  July  1,  1857. 

He  further  states  that  on  the  twenty-third  day  of  August, 
1856,  the  sum  of  $192.16  was  paid  to  him  for  interest  on  the 
first-mentioned  bond,  and  that  is  all  he  has  ever  received  as 
interest  on  either  of  these  bonds. 

He  further  states  that  on  the  12th  of  February,  1867,  he 
applied  by  his  attorney  to  the  state  treasurer,  and  demanded 
of  him  the  balance  due  him  for  interest  on  these  bonds,  which 
the  treasurer  refused  to  pay. 

The  demand  on  the  treasurer  is  fully  proved.  The  treasurer 
waives  the  alternative  writ,  and  alleges  in  justification  of  his 
refusal  that  the  books  and  files  of  his  office  show  that  there 
was  paid  to  S.  Halliday,  an  agent  of  the  United  States  Express 
Company,  on  the  15th  of  December,  1862,  all  the  interest 
which  had  accrued  on  these  bonds  from  1856  up  to  July,  1862, 
amounting  to  $540.84,  the  first  payment  being  of  the  interest 
due  January  1,  1857;  that  Halliday  presented  a  power  of  at- 
torney to  collect  this  interest,  purporting  to  have  been  executed 
by  James  Clemens,  Jr.,  of  the  city  of  Philadelphia,  Pennsyl- 
vania, on  the  8th  of  December,  1862,  and  acknowledged  before 
John  B.  Thayer,  a  commissioner  of  the  state  of  Illinois  for  that 
city.  We  are  called  upon  to  say  whether  this  payment  dis- 
charged the  state. 

It  is  in  evidence  that  these  bonds,  described  in  the  petition^ 
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arc  now  and  have  always  been  since  their  issue  in  the  posses- 
sion of  James  Clemens,  Jr.,  of  St.  Louis,  Missouri;  that  he  is 
an  old  resident  of  that  city;  and  he  testifies  he  was  not  in 
Philadelphia  on  the  day  the  power  of  attorney  bears  date,  and 
had  not  been  in  Philadelphia  in  the  month  of  December  for 
the  past  thirty  years;  and  that  on  the  eighth  day  of  December, 
1862,  he  was  in  his  office  in  St.  Louis,  and  on  that  day  he  drew 
a  rheck  on  a  banking  house  in  St.  Louis,  which  check  is  shown, 
and  bears  the  date  December  8,  1862.  The  petitioner  in  his 
affidavit  states  he  never  made  a  demand  for  the  interest,  and 
never  authorized  any  person  to  demand  it. 

The  affidavit  of  James  B.  Clemens  shows  that  he  is  a  clerk 
in  the  office  of  the  petitioner,  and  was  such  clerk  in  1862,  and 
that  on  the  eighth  day  of  December  of  that  year  the  petitioner 
was  in  his  office  in  the  city  of  St.  Louis,  and  drew  the  check 
before  spoken  of,  which  the  petitioner  signed. 

Another  clerk  in  petitioner's  office  in  St.  Louis,  Russel  H. 
Mather,  testifies  that  he  entered  the  office  as  clerk  in  July, 
1862,  and  remained  as  such  until  the  first  day  of  March,  1864, 
and  during  that  time  the  petitioner  was  not  absent  for  one  day 
in  the  month  of  December;  that  this  appears  from  entries  in 
the  books  of  the  office  made  by  petitioner,  and  one  entry  made 
by  him  on  the  eighth  day  of  December,  1862. 

Mr.  Edwards  testifies  that  he  has  long  known  the  petitioner^ 
and  is  familiar  with  his  handwriting,  and  that  the  name 
"James  Clemens,  Jr.,"  signed  to  the  power  of  attorney  exe- 
cuted in  Philadelphia,  is  not  the  handwriting  of  James  Clemens, 
Jr.,  of  St.  Louis. 

There  is  no  question  made  that  James  Clemens,  Jr.,  of  St. 
Louis  is  not  the  true  owner  of  these  bonds.  This  being  so, 
the  payment  of  the  interest  on  them  to  another  and  difierent 
person  does  not  discharge  the  state,  on  the  authority  of  the 
case  of  Wilson  v.  Alexander^  3  Scam.  392.  If  the  power  of  at- 
torney was  not  forged,  but  made  by  a  person  whose  real  name 
was  James  Clemens,  Jr.,  but  not  the  identical  James  Clemens, 
Jr.,  to  whom  the  bonds  belonged,  then  payment  of  the  interest 
to  this  person  simulating  the  true  owner  would  be  no  payment. 
The  treasurer  took  the  risk  of  the  identity  of  the  payee;  and 
if,  by  his  negligence  in  not  assuring  himself  of  the  identity, 
payment  has  been  made  to  the  wrong  person,  the  state  remains 
liable  to  pay  the  interest  to  the  real  party  entitled  to  it.  It  is 
not  usual  that  a  custodian  of  money  who  knows  his  duty  and 
wishes  to  perform  it  pays  money  to  one  of  whose  identity  he 
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is  not  entirely  satisfied.  Should  he  pay  to  one  simulating  the 
real  party,  it  will  be  no  bar  to  a  recovery  by  the  latter:  OraveM 
V.  American  Exchange  Bank,  17  N.  Y.  205. 

These  bonds  being  the  property  of  the  relator,  his  demand 
for  the  interest  due  upon  them  cannot  be  refused  by  reason  of 
anything  dhown. 

As  the  auditor  has  become  a  party  to  this  application,  through 
whom  alone  the  treasurer  can  pay  out  money  from  the  treasury, 
a  peremptory  mandamus  will  issue  to  the  auditor  requiring  him 
to  issue  a  warrant  on  the  treasury  for  the  sum  of  $540.84, 
being  the  interest  due  on  the  bonds  described  in  the  petition, 
from  the  twenty-third  day  of  August,  1856,  to  the  first  day  of 
July,  1862;  and  on  presenting  the  same  at  the  treasury,  the 
treasurer  will  pay  that  amount  to  the  petitioner  or  his  author- 
ized agent. 

Mandamvs  awarded. 
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Deed  Ck)NTAiNn7o  No  Relznquishmsnt  of  Homestkab  Right  Contktb 
Fbb  to  Homestead  Propertt,  but  not  the  right  of  possession,  and  the 
grantee  cannot  prevail  in  ejectment  against  the  grantor. 

Homestead  Right  to  Value  of  One  Thousand  Dollabs  n  not  Subjsct 
to  Judgment  Lden,  bxtt  mat  be  Transferred  with  Fee,  and  the 
grantee  wiU  take  it  though  a  judgment  against  the  grantor  exists  at  the 
date  of  the  conveyance. 

Sale  and  Surrender  of  Homestead  to  Purchaser,  Who  n  Juniob 
Judgment  Creditor,  wiU  be  sustained  as  against  a  title  derived  from  a 
sheriff's  sale  under  the  prior  judgment. 

Judgment  or  Mortgage  Lien  may  be  Enforced  against  Ant  Ezosas  in 
value  of  homestead  over  the  amount  allowed  by  the  statute. 

Abandonment  of  Homestead  is  Effected  and  Right  to  EzxMFnoir  n 
Lost,  when  the  grantor  conveys  the  premises,  and  places  the  grantee  in 
possession  of  tne  homestead. 

Homestead  Exemption  Statute  Creates  No  New  Estate  in  Owner  of 
Homestead  Property,  but  merely  gives  him  the  right  to  protect  him- 
self by  the  statute  from  his  creditors  so  long  as  he  or  his  faimily  remain 
in  possession. 

Grantee  in  Possession  of  Homestead  Property  will  Hold  It  AOAjnat 
Subsequent  Purchaser,  though  the  deed  to  the  former  does  tuft,  and 
the  deed  to  the  latter  does,  release  the  exemption. 

The  facts  are  stated  in  the  opinion. 
Warren  and  PoguCj  for  the  appellant 
A^  L,  and  R.  M.  Knapp^  for  the  appellee. 
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By  Court,  Walker,  C.  J.  In  this  controverBj  both  parties 
•derive  title  to  the  lot  in  dispute,  from  the  same  common 
source.  One  H.  G.  Twombly  and  wife,  at  different  times, 
-executed  trust  deeds  to  two  different  trustees,  to  secure  debts 
owing  by  him  to  different  parties.  Default  having  been  made 
in  payment,  each  of  the  trustees  at  different  times  advertised 
and  sold  tlic  property,  which  was  purchased  by  several  per- 
-sons.  Appellant  claims  by  purchase  at  the  sale  under  the 
trust  deed  first  executed,  which  was  also  first  recorded,  and 
under  which  he  had  entered  into  and  was  holding  possession 
when  this  suit  was  brought  to  recover  the  premises.  Appellee 
claims  by  a  purchase  under  the  trust  deed  last  executed,  and 
under  which  it  was  sold  by  the  trustee  in  the  mode  required 
by  the  instrument.  Twombly  and  wife  did  not,  by  the  first 
trust  deed,  relinquish  their  right  to  claim  the  benefit  of  the 
homestead  law,  but  did  in  the  latter.  It  also  appears  that  he 
was  within  the  provisions  of  the  act,  and  the  deeds  having 
been  made  after  the  adoption  of  the  amendatory  act  of  1857, 
these  trust  deeds  were  subject  to  its  provisions. 

This,  then,  presents  the  question  whether  a  deed  executed 
«ubsequently  to  the  passage  of  the  amendatory  act  of  1857, 
without  relinquishing  the  homestead  right,  is  void,  or  whether 
if  takes  effect  in  case  the  property  is  surrendered  and  the  pur- 
chaser is  put  into  possession  by  the  grantor.  Or  may  he,  after 
a  sale  of  the  fee,  without  releasing  the  homestead,  and  letting 
the  purchaser  in,  sue  for  and  recover  the  premises  under  the 
right  to  claim  the  homestead?  Or  can  he  afterward  sell  and 
convey  the  homestead  right  to  another,  so  as  to  authorize  the 
second  purchaser  to  recover  and  hold  the  property  under  the 
homestead  right  as  against  the  owner  of  the  fee? 

In  the  case  of  Patterson  v.  Kreig^  29  111.  514,  it  was  held  that 
when  the  wife  failed  to  join  in  the  release  of  the  homestead 
right,  the  grantee  did  not  acquire  a  title  such  as  would  author- 
ize him  to  eject  the  grantor  still  in  possession  of  the  home- 
stead. In  that  case,  it  appears  that  the  grantor  was  within 
the  provisions  of  the  homestead  act.  And  it  was  held  that  the 
grantee,  not  being  in  possession,  could  not  assert  it  against  his 
grantor,  as  he  had  never  released  it  in  the  mode  prescribed  by 
the  statute,  and  had  not  surrendered  the  possession.  Again, 
in  the  case  of  Best  v.  AlleUy  30  111.  30  [81  Am.  Dec.  338],  it 
was  held  that  a  purchaser,  at  a  trustee's  sale  under  a  trust 
•deed  in  which  the  wife  had  not  released  the  homestead  right, 
could  not  defend  an  action  brought  by  the  person  who  exe* 
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cuted  the  deed  of  trust,  and  who  had  not  abaudoned  or  sur- 
rendered the  possession,  for  a  trespass  lo  the  p^-omises.  Other 
cases  decided  by  this  court  announced  the  same  rule. 

It  has  also  been  repeatedly  held  that  the  homestead  right 
was  not  subject  to  a  judgment  lien;  that  the  right  could  be^ 
transferred  with  the  fee,  and  the  grantee  would  take  it  not*^ 
withstanding  a  judgment  was  in  existence  against  the  grantor 
when  the  convey  an  ce  was  made;  and  that  the  sale  of  the- 
homestead  and  its  surrender  to  the  purchaser,  who  was  a 
junior  judgment  creditor,  would  be  sustained  as  against  a  title- 
derived  from  a  sale  under  the  prior  judgment. 

It  has,  however,  been  held  that  where  the  homestead  prop- 
erty exceeds  one  thousand  dollars  in  value,  a  judgment,  a. 
mortgage,  or  deed  of  trust  becomes  a  lien  that  may  be  en- 
forced against  the  overplus.  So  of  a  conveyance  without  a 
release  of  the  homestead  exemption  where  the  value  exceeds- 
the  exemption,  the  grantee  can  enforce  his  rights  against  the 
surplus  by  partition  or  otherwise.  It  is  only  the  right  to  claim* 
the  homestead  and  to  continue  to  use  and  enjoy  it  that  is  pro- 
tected. The  ultimate  fee  is,  no  doubt,  conveyed  by  a  regular 
deed,  properly  acknowledged,  although  it  fails  to  release  the* 
homestead  right.  But  in  such  case  the  fee  is  subject  to  the- 
right  of  the  grantor  to  hold  it  as  a  homestead  in  the  manner 
and  for  the  period  prescribed  by  the  statute:  Young  v.  Chaffy 
28  111.  20.  In  this  caBe,'it  was  held  that  the  premises  upoa 
which  a  debtor  held  a  homestead  might  be  sold  under  a  decree- 
in  chancery,  subject  to  the  exemption.  The  cases  which  hold 
that  conveyances  of  the  property  without  releasing  the  home- 
stead do  not  affect  or  transfer  the  homestead  must  be  under- 
stood as  relating  to  and  distinguishing  between  the  fee,  the- 
ultimate  right  of  property,  and  the  exemption  created  by  the 
statute;  that  such  a  conveyance  passes  the  title  to  the  prem- 
ises, but  not  the  right  of  possession  as  against  the  homestead 
exemption  conferred  by  the  statute.  The  grantee  may  acquire- 
the  fee  or  other  estate  of  the  grantor  in  the  property,  but  he- 
will  retain  the  right  to  hold  and  enjoy  it  unless  he  abandons- 
or  releases  it  in  the  mode  prescribed  in  the  statute.  And  in 
such  a  case  the  law  will  protect  the  right  until  it  is  released 
or  abandoned. 

The  question  then  arises,  whether  a  grantee,  by  a  deed  which< 
fails  to  release  the  homestead  exemption,  becomes  invested 
with  the  right  to  hold  the  premises  when  the  vendor  ha» 
abandoned  the  possession,  ceased  to  occupy  them  as  a  home- 
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stead,  and  placed  his  purchaser  in  possession.  As  between 
these  parties  there  can  be  no  question  but  that  he  may:  Brown 
T.  Cooriy  36  111.  243.  But  it  is  contended  that  the  homestead 
right  is  a  species  of  estate  that  can  only  be  released  by  a  deed 
of  conveyance.  In  the  various  cases  which  have  heretofore 
come  before  the  court,  where  the  right  has  been  protected  as 
against  grantees  and  judgment  creditors,  the  vendor  or  the 
debtor  has  been  in  possession  of  the  homestead,  never  having 
abandoned  it,  or  placed  the  purchaser  in  possession.  The 
question  has  not  previously  arisen  between  two  voluntary 
grantees,  in  the  conveyance  to  jone  of  whom  the  exemption 
was  released,  and  not  to  the  other.  In  the  case  of  Green  v. 
MarkSj  25  Dl.  221,  it  was  held  that  the  debtor,  being  entitled 
to  the  benefit  of  the  act,  could  sell  the  premises  and  transfer 
the  possession  free  from  a  judgment  lien,  as  none  attached. 
And  in  the  case  of  Bliss  v.  Clarkj  39  Id.  690,  it  was  held  that 
the  grant  of  the  homestead  to  a  junior  judgment  creditor,  with 
a  surrender  of  the  possession,  would  hold  against  a  sheriff's 
deed,  on  a  sale  made  under  a  prior  judgment,  whilst  the  prem- 
ises  were  occupied  as  a  homestead  by  the  debtor. 

When  the  grantor  conveys  the  premises  and  places  the 
grantee  in  possession  of  the  homestead,  we  must  hold  that 
he  thereby  abandons  it  and  the  right  to  insist  upon  the  ex- 
emption. The  abandonment  of  the  homestead  is  one  of  the 
means  provided  in  the  statute  by  which  the  right  may  be  lost, 
and  when  he  surrenders  possession  to  his  grantee  he  unmis- 
takably abandons  the  homestead,  although  the  deed  does  not 
contain  a  release  of  the  right. 

It  is,  however,  insisted  that  the  homestead  act  has  created 
a  new  estate  previously  unknown  to  the  law,  which  is  claimed 
to  be  separate  and  distinct  from  the  fee  or  other  estate.  That 
the  homestead  right,  as  distinguished  from  the  homestead  it- 
self, may  be  sold  and  conveyed  separately  from  the  fee,  and 
the  grantee  succeed  to  the  right  of  possession  during  the  life 
of  the  head  of  the  family,  or  those  entitled  to  claim  its  benefit, 
had  the  sale  never  been  made.  We  have  seen  that  the  right 
to  claim  the  benefits  of  the  act  may  be  lost  by  abandoning  the 
homestead.  When  the  holder  conveys  the  premises  without 
releasing  the  benefit  of  the  act,  it  may  be  claimed  by  him  or 
those  specified  in  the  act,  until  he  abandons  the  homestead  or 
surrenders  its  possession  to  the  grantee.  When  he  has  done 
either,  then  the  right  ceases,  and  the  conveyance  before  made 
and  which  conveyed  the  fee,  but  the  operation  of  which  was 
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Buspended  to  acquire  possession,  becomes  operative  for  the  par* 
pose  for  which  it  was  executed,  unless  otherwise  defective. 

If  a  construction  should  be  given  to  this  act  that  it  created 
an  estate  which  could  be  conveyed  to  and  enjoyed  by  others 
after  the  owner  has  conveyed  the  fee,  abandoned  the  premises, 
and  they  had  ceased  to  be  his  home,  then  the  provision  of  the 
statute  which  declares  that  the  right  shall  cease  when  the 
homestead  is  abandoned  would  be  virtually  abrogated;  such 
could  hot  have  been  the  design  of  the  law-makers.  It  is  man- 
ifest  that  they  intended  only  to  protect  the  debtor  or  the  ven- 
dor 80  long  as  he  or  his  family  remained  in  the  possession,  and 
not  his  grantees  of  the  right,  after  selling  the  fee  and  abandon- 
ing the  property  as  his  home. 

In  this  case  the  grantor  let  the  purchaser  under  the  first  deed 
of  trust  into  possession,  and  although  he  and  his  wife  had  not 
relinquished  the  homestead  exemption  by  that  deed,  still  the 
conveyance  to  the  purchaser  at  the  trustee's  sale,  when  he  was 
let  into  possession,  became  operative  to  hold  the  premises 
against  the  grantor  or  his  subsequent  grantees,  cither  with  or 
without  a  release  of  the  homestead  exemption.  The  operation 
of  the  first  deed  was  to  pass  the  fee  when  it  was  executed,  but 
only  suspended  the  power  to  acquire  possession  until  the  home- 
stead was  abandoned  or  possession  delivered  under  the  deed. 
Possession  was  delivered  in  this  case  to  the  purchaser  under 
the  first  deed  of  trust,  and  the  purchaser  under  the  -second 
deed,  failing  to  acquire  the  fee,  obtained  no  right  to  hold  the 
premises  as  against  the  first  grantee,  by  procuring  a  release  of 
the  homestead  exemption  in  the  junior  deed  of  trust.  That 
conveyed  no  separate  estate,  but  simply  estopped  the  grantors 
from  claiming  the  benefit  of  the  act  as  against  the  purchasers 
from  the  trustee,  under  the  junior  deed  of  trust.  When  the 
second  deed  of  trust  was  cut  off  by  a  sale  under  the  first,  the 
fee  and  the  release  of  the  homestead  by  that  deed  both  failed 
together.  When  the  first  purchaser  was  let  in,  he  thereby 
united  his  fee  to  the  right  of  possession,  and  could  assert  them 
against  his  grantor  and  all  of  his  subsequent  grantees.  The 
judgment  of  the  court  below  is  therefore  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

OiUEcr  OP  HoMESTVAD  AcT:  Soo  Sears  v.  Uankt^  84  Am.  Deo.  878;  CMod 
V.  Ouiod,  7G  Id.  440. 

Grantee  of  Judgment  Debtor  Takes  Homestead  Profkbtt  sabject  t« 
lion  of  jiidgmeat,  when:  Folsom  v.  CaWi,  80  Am.  Deo.  429. 
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PkBSOK    RZOBITULLT   IN    POSSI88ION   OF   HomSRAD'  PbOPEBTT   UNDUI 

OoMTSACT  ov  PuBCHASB  is  owser  of  the  premises,  and  his  title  will  be  pro> 
tected  from  levy  and  sale:  Blve  y.  Sbte,  87  Am.  Dea  267. 

Whxthxr  Judombnt  18  LiKN  UPON  HoMXSTXAD,  see  extended  note  to 
Bbie  y.  Bbtej  87  Am.  Dec.  278;  Cumndnga  y.  Long^  85  Id.  602;  McDonald  ▼. 
Badger,  83  Id.  123,  note  129;  Tillotaon  v.  MOlard,  82  Id.  112,  note  117. 

So  LoNQ  AS  PRSias£S  ABB  OocuFiBD  AS  HoMisTKAD,  a  deed  without  the 
release  of  husband  and  wife  can  have  no  effect  to  deprive  them  of  the  home- 
stead, and  the  homestead  right  can  be  set  up  as  a  defense  in  any  action 
bronght  to  eject  them  from  the  premi^e8:  Pardee  v.  Lindley,  83  Am.  Deo.  219; 
and  setting  up  a  homestead  as  a  defense  to  an  action  of  ejectment  defeats 
the  chum  to  recover  the  possession:  See  note  to  same  case,  p.  224. 

Alibhation  of  Homestead  as  Bvidengb  of  Abakdovment:  See  note  to 
Taylor  v.  Hargoua,  60  Am.  Dec.  614. 

Excess  or  Sxteplus  over  and  above  What  Homestead  mat  Cover  is 
Subject  to  Execution:  McDonaid  v.  Badger^  83  Am.  Dec.  123;  extended 
note  to  Blue  v.  Blue^  87  Id.  275,  276. 

The  principal  case  was  cttbd  in  each  of  the  above  authorities,  and  to 
the  point  stated.    Prior  to  the  act  of  July  1,  1873,  it  was  held  in  Illinois 
that  the  homestead  exemption  was  not  an  estate,  but  simply  an  exemption; 
and  that  where  the  holder  of  the  homestead  conveyed  without  relinquishing 
tiie  exemption,  he  transferred  the  fee,  but  the  operation  of  the  deed  was  sus- 
pended  until  the  premises  were  abandoned,  or  possession  was  surrendered: 
FmUy  V.  McConnell,  60  111.  263;  EJdridge  v.  Pierce,  90  Id.  480;  Browinij  v. 
Harriaj  99  Id.  459;  Blaek  v.  Curran,  14  WalL  470.    Bat  the  amendatory  act  of 
1873  created  an  estate  of  homestead  to  the  extent  of  one  thousand  dollars  in 
value:  See  last  two  cases  cited.    It  is  not  essential  to  the  waiver  of  the  home- 
stead right  that  there  should  be  a  formal  release  thereof  in  writing;  the  right 
may  be  lost  by  an  abandonment  of  the  premises:  Vasey  v.  Board  of  TruUees, 
59  HI.  192;  and  the  immediate  right  of  possession  will  at  once  attach  to  the 
owner  of  the  fee:  Hewitt  v.  TempkUm,  48  Id.  370.    The  principal  case  was 
followed  in  Coe  v.  Smith,  47  Id.  225,  where  it  was  held  that  where  a  mortgagor 
executes  a  first  and  second  mortgage  on  premises  in  which  he  has  a  home- 
stead, without  a  release  thereof  in  the  first,  but  with  a  release  in  the  second, 
and  then  abandons  the  premises,  the  first  mortgage  is  the  prior  lien,  and 
tskes  discharged  of  the  homestead.     A  judgment  or  deed  of  trust  as  to  prop- 
erty occupied  as  a  homestead  is  a  lien  that  may  be  enforced  against  the  over- 
plus of  the  same  above  the  value  of  one  thousand  dollars:  Young  v.  Morgan, 
89  Id.  201;  Stevens  v.  JloUingaworth,  74  Id.  212;  In  re  Poleman,  9  Nat.  Bank. 
Eeg.  378;  Black  v.  Curran,  14  WalL  470;  but  the  lien  on  the  excess  can  only 
be  enforce  in  the  statutory  mode:  Stevens  v.  HolHngswortk,  74  IlL  212.     Al- 
though a  judgment  is  no  lien  upon  a  homestead  where  the  premises  are  worth 
less  than  one  thousand  dollars,  and  a  lien  only  upon  the  surplus  where  they 
are  worth  more  than  that  sum,  yet  where  the  owner  conveys  the  same  by  an 
absolute  deed  or  mortgage  legally  executed,  the  fee  in  the  premises  conveyed, 
no  matter  what  their  value,  passes  to  the  grantee,  subject  only  to  the  right 
of  occupancy  on  the  part  of  the  grantor,  in  case  the  homestead  has  not  been 
relinquished;  and  when  such  occupancy  terminates,  the  homestead  right  is 
anmhilated,  it  not  being  an  estate  in  the  premises  which  can  be  transferred 
as  against  a  former  conveyance  that  has  passed  the  fee:  Jlewitt  v.  TempkUm, 
48  Id.  369;  HartweU  v.  McDonald,  69  Id.  295;  Black  v.  Currain,  14  WalL  470; 
Mkc  V.  King,  56  Id.  438.    These  cases,  however,  were  decided  before  the  act 
of  1873^  mentioned  st^vro,  went  into  effect* 
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[43  ILLXKOIS,  too.] 

Parol  Pabtition  of  Lands  among  Tsnants  in  Common,  when  foUowiecl 
by  a  several  possession  in  conformity  with  the  terms  of  the  partition, 
gives  to  each  co-tenant  the  rights  and  incidents  of  an  exdnaive  pooscasion 
of  his  property. 

€k>NVETANCE  MAT  BE  COMPELLBD  BT  Co-TSNANT  AVTXB  PaBOL  PaBTITION. 

Where  two  tenants  in  common  have  partitioned  their  land  by  parol,  and 
each  has  taken  possession  of  his  allotment,  one  of  the  co-tenants  may  by 
a  bill  in  chancery  compel  a  conveyance  of  the  legal  title,  according  to 
the  terms  of  the  partition;  because,  while  the  legal  title  might  not  be 
considered  as  having  passed,  unless  after  a  possession  sufficiently  long  to 
justify  the  presumption  of  a  deed,  yet  such  parol  partition  followed  by 
a  several  possession  would  leave  each  co-tenant  seised  of  the  l^gal  title 
of  one  half  of  his  allotment,  and  the  equitable  title  to  the  other  half. 

Homestead  Law  Protects  Possession  Held  under  Equitable  as  Well 
AS  Legal  Title;  hence,  when  a  parol  partition  of  lands  between  two 
tenants  in  common  is  had,  and  is  followed  by  a  several  possession  before 
a  judgment  lien  attaches,  each  can  claim  the  homestead  right,  even 
though  the  legal  title  to  one  half  of  his  allotment  be  in  the  other  co- 
tenant,  as  each  holds  it  after  partition  as  trustee  for  the  other. 

Mere  Severance  of  Possession  between  Tenants  in  Common  mat  bi 
Inferred  from  Far  Less  Proof  than  would  be  required  to  show  a  aalo 
of  land  to  a  stranger. 

Witness'  cannot  Testift  as  to  Matter  of  Law,  and  an  interrogatory 
necessarily  involving  a  question  of  law  is  improper. 

The  facts  are  stated  in  the  opinion. 

Lacey  and  Hamdon^  for  the  plaintiff  in  error. 
Dummer  and  Prettyman^  for  the  defendant  in  error. 

By  Court,  Lawrence,  J.  This  was  an  action  of  ejectment 
brought  by  Thomas  F.  Tomlin  against  David  W.  Hilyard,  to 
recover  forty  acres  of  land.  It  appears  by  the  record  that  on 
the  10th  of  March,  1856,  eighty  acres,  of  which  the  tract  in 
controversy  is  a  part,  were  bought  by  said  Hilyard  and  one 
Thompson  Tomlin,  as  tenants  in  common,  the  deed  being 
made  to  them  jointly.  On  the  1st  of  January,  1858,  one 
Walker  obtained  a  judgment  in  the  circuit  court  of  Mason 
County,  where  the  land  is  situated,  against  Hilyard  and 
Thompson  Tomlin,  on  which  an  execution  was  duly  issued, 
and  the  land  in  controversy  sold  on  the  16th  of  March,  1858. 
The  plaintiff  below  derived  title  under  this  sale  and  the  sher- 
iff's  deed  made  thereon. 

The  defense  was,  that  before  said  judgment  was  obtained 
the  eighty-acre  tract  was  divided  between  Hilyard  and  Thomp* 
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con  Tomlin,  the  former  taking  the  south  forty  acres,  being  the 
tract  in  controversy,  and  the  latter  the  north  forty;  and  that, 
4il  though  the  partition  was  by  parol,  Hilyard,  in  the  spring  of 
1857,  took  open  and  exclusive  possession  of  his  forty,  and  has 
occupied  it  with  his  family  as  a  homestead  from  that  time  to 
the  present.  On  the  trial,  a  jury  was  waived,  and  the  court 
on  the  evidence  gave  judgment  for  the  defendant. 

A  parol  partition  between  tenants  in  common,  when  followed 
by  a  possession  in  conformity  therewith,  will  so  far  bind  the 
possession  as  to  give  to  each  co-tenant  the  rights  and  incidents 
of  an  exclusive  possession  of  his  property;  1  Washburn  on 
Real  Property,  2d  ed.,  450;  Jackson  v.  Harder^  4  Johns.  202 
[4  Am.  Dec.  262];  Jackson  v.  Vosburgh,  9  Id.  276  [6  Am.  Dec. 
276];  Slice  v.  Derrick,  2  Rich.  627;  Coles  v.  Wooding,  2  Pat. 
xfe  H.  189;  Wildley  v.  Barney,  31  Miss.  644;  Manly  v.  Pettee, 
38  111.  136.  While  the  legal  title  might  not,  perhaps,  be  con- 
sidered as  passing  by  such  parol  partition,  unless  after  a  pos- 
session sufficiently  long  to  justify  the  presumption  of  a  deed, 
yet  the  parol  partition  followed  by  a  several  possession  would 
leave  each  co-tenant  seised  of  the  legal  title  of  one  half  of  his 
allotment,  and  the  equitable  title  to  the  other  half,  and  by  a 
bill  in  chancery  he  could  compel  from  his  co-tenant  a  convey- 
ance of  the  legal  title,  according  to  the  terms  of  the  partition. 
The  homestead  law  protects  a  possession  held  under  an  equi- 
table as  well  as  a  legal  title:  Blue  v.  BltLc,  38  111.  9  [87  Am. 
Dec.  267].  If,  then,  in  the  case  before  us,  there  has  been  a 
parol  partition  before  the  judgment  lien  attached,  and  a  sev* 
oral  possession  in  conformity  thereto,  the  homestead  right  can 
be  claimed  by  Hilyard,  even  if  the  legal  title  to  one  half  of 
his  allotment  is  still  in  his  co-tenant.  He  has  held  it  since 
the  partition  merely  as  trustee  for  Hilyard. 

It  is  insisted,  however,  that  the  parol  partition  in  the  case 
before  us  is  not  clearly  proven.  The  evidence  is  contradic- 
tory; but  while  Thompson  Tomlin  himself  denies  that  a  par- 
tition was  agreed  upon,  the  other  clearly  proven  facts  are  such 
strong  evidence  of  partition  that  we  are  not  inclined  to  set  aside 
the  finding  of  the  court.  The  witness  Jonathan  Thompson 
swears  that  he  occupied  the  eighty  acres  as  tenant  of  Tomlin 
and  GQlyard,  in  1856;  that  he  afterward  rented  of  Thompson 
Tomlin  the  forty  acres  not  in  controversy  in  this  case;  that 
Hilyard  has  occupied,  exclusively,  the  forty  acres  in  contro- 
versy from  the  spring  of  1857  to  the  present  time;  that  this 
was  matter  of  notoriety;  that  Tomlin  claimed  and  occupied  the 
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other  forty  by  his  son  or  tenants;  and  that  the  witness^  in  tho 
spring  of  1857,  ran  a  furrow  with  a  plow  between  ^e  two- 
forties  to  mark  the  division  line.  It  further  appears  that  Hil- 
yard  built  a  house  on  his  forty  before  he  moved  on  it,  and  that 
he  planted  an  orchard  in  1857  or  1858.  Another  witness 
swears  it  was  notorious  that  Hilyard  and  Tomlin  were  claim- 
ing the  eighty  acres  separately,  and  that  such  exclusive  and 
separate  claim  and  occupation  have  continued  to  the  present 
time.  All  this  is  very  strong  evidence  that  a  partition  was 
made. 

It  need  hardly  be  remarked  that  a  mere  severance  of  pos- 
session between  tenants  in  common  may  be  inferred  from  far 
less  proof  than  would  be  required  to  show  a  sale  of  land  to  a 
stranger. 

It  is  also  objected  that  the  court  erred  in  not  permitting  tho 
plaintiff  to  ask  a  witness  *'  if  the  judgment  was  not  obtained 
for  the  purchase-money  of  the  land  in  controversy."  The  in- 
terrogatory was  objectionable,  not  only  because  leading  in 
form,  but  because  it  was  asking  a  witness  to  swear  as  to  what 
was  in  part  a  question  of  law.  The  witness  should  have  been 
required  to  state  the  manner  in  which  the  indebtedness  ac- 
crued. The  land  was  not  bought  of  Walker,  the  plaintiff  in 
the  judgment,  but  from  one  Blunt;  and  whether  the  debt  to 
Walker  accrued  in  such  a  way  that  it  could  be  regarded  as 
purchase-money  for  land  bought  of  Blunt,  as  in  the  case  of 
Austin  V.  Underwood,  37  111.  441  [87  Am.  Dec.  254],  must 
necessarily  involve  a  legal  question,  which  a  witness  is  not 
competent  to  solve.  So  far  as  the  facts  appear  from  the 
further  examination  of  the  same  witness,  the  judgment  was 
not  for  the  purchase-money.  The  record  discloses  a  home- 
stead right  in  the  appellee,  and  the  judgment  must  be  af- 
firmed. 

Judgment  affirmed. 

As  TO  First  Foot  nx  Syllabub,  sufka,  aitd  as  to  whbn  Pabol  Pab- 
TinoN  IS  Valid  Gknbballt,  see  Kennedy  v.  Kennedy,  82  Am.  Dea  574; 
Staples  V.  Bradley,  60  Id.  630;  Coleman  v.  Coleman,  57  Id.  641;  Bryan  ▼. 
Stump,  56  Id.  139;  McMahan  y.  McMahan,  53  Id.  481,  note  486;  Bwwn  ▼. 
Wheeler,  44  Id.  550;  CaUhonn  v.  Hays,  42  Id.  275;  Byerss  v.  Wheeler,  37  Id. 
243,  and  coUected  cases  in  note  thereto  245;  Dawson  v.  Lawrence,  42  Id.  210; 
note  to  De  Louis  v.  Meek,  50  Id.  510;  Hardy  ▼.  Summers,  32  Id.  167;  note  to 
Jackson  y.  MOler,  21  Id.  323. 

Ck)irVXTAKOB    MAT    BB  COHFBLLBD   BY   Co-TBBABT   AITXB   PABOL   PABTI- 

TZON,  WHBN:  Weed  y.  Terry,  45  Am.  Dea  257;  McMakan  t.  McMakBrn^  61 
Id.  481. 
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HOHBSTEAD  LaW  pR(XnSCT3  POSSESSION  HSLD  UNBBR  EQUTTABLB  A8  WiLL 

AS  Legal  Titlb:  See  extended  note  to  Blue  y.  BhUf  87  Am.  Deo.  273^  oo  sale 
of  homestead  under  execution. 

The  principal  case  was  cited  indefinitely,  if  not  actiially  miscited,  in 
In  re  Parks,  9  Nat  Bank.  Reg.  273;  In  re  BlodgeU  ▼.  8a$^ord,  10  Id.  147; 
and  in  the  following  authorities  it  was  cited  to  the  point  stated:  A  parol 
partition  of  an  estate,  followed  by  possession,  wiU  be  Talid,  and  sufficient  to 
sever  the  possession,  so  as  to  give  to  each  co-tenant  the  rights  and  incidents 
of  an  exclusive  possession  of  his  own  property:  Orimea  v.  BuiU^  65  IlL  350; 
Nichois  V.  Padfield,  TI  Id.  257;  Hank  v.  McCamaa,  08  Ind.  466;  and  exclusive 
possession  of  one  of  a  particular  part  of  the  estate,  accompanied  by  a  denial 
of  the  co-tenant's  right  to  such  part»  may  create  a  legal  presumption  of  par- 
tition: Vasey  v.  Board  of  Trustees,  59  111.  191;  Nichols  v.  Padfield,  Tl  l^, 
251  n  A  court  of  equity  will  compel  one  co-tenant  to  convey  to  the  other  co- 
tenant,  where  a  parol  partition  has  been  had,  the  legal  title  of  that  half  of 
his  allotment  to  which  he  acquired  the  equitable  title  by  virtue  of  the  parti- 
tion: Btaull  V.  Gallagher,  28  Wis.  681;  NichoU  v.  PadJiM,  Tl  BL  257. 

Parol  Pabtition.  —  At  Gcmmon  Law — American  Cases  Holding  that  Parol 
Partitions  are  InoaUdated  by  Statute  of  Framds,  —  "A  partition  is  voluntary  or 
compulsory.  It  is  voluntary  when  accomplished  by  the  co-tenants  by  mutual 
agreement  among  each  other;  and  is  compulsory  when  efiected  by  a  court 
having  competent  jurisdiction  for  that  purpose,  acting  at  the  instance  of  one 
or  more  of  the  co-tenants  '*:  Freeman  on  Cotenancy  and  Partition,  sec.  394. 
A  voluntary  partition  of  lands  could  be  made  by  parol  at  the  common  law 
between  parceners  and  also  between  tenants  in  common:  Id.,  sec.  397;  La- 
velle  V.  Strobel,  89  HI.  370.  But  the  following  cases  hold  that  the  statute  of 
frauds  now  interposes  an  insuperable  obstacle  to  a  valid  parol  partition:  Free- 
man on  Cotenancy  and  Partition,  sec.  397,  and  the  English  authorities  there 
cited;  Porter  v.  Perkins,  5  Mass.  233;  S.  C,  4  Am.  Dec.  52;  Dow  v.  Jewell^ 
18  N.  H.  340;  S.  C,  45  Am.  Dec.  371;  Balhu  v.  Hale,  47  N.  H.  347;  Lacy  v. 
Overton,  2  A.  K  Marsh.  440;  Ooodhue  v.  BarmoeU,  Bice  £q.  198;  MedUn  v. 
Steele,  75  N.  C.  154;  Wright  v.  Cane,  18  La.  Ann.  579;  WoodhuU  v.  Longstreet, 
18  N.  J.  L.  414. 

But  even  under  the  authorities  holding  that  a  parol  partition  is  invali- 
dated by  the  statute  of  frauds,  it  must  not  be  inferred  that  parol  evidence 
may  not^  imder  certain  circumstances,  be  competent  to  establish  a  partition. 
This  can  only  be  so,  however,  when  its  purport  is  such  as  to  directly  estab- 
lish that  a  partition  was  made  in  some  valid  method,  the  written  evidence  of 
which  cannot  be  produced.  If  a  jury  be  called  upon  to  determine,  as  an 
issue  of  fact,  whether  or  not  a  partition  of  lands  once  held  in  co-tenancy  had 
been  effected,  and  the  undivided  estates  of  the  co-tenants  thereby  changed 
into  estates  in  severalty,  evidence  might  properly  be  admitted  showing  a  sev- 
eral occupation  of  some  specified  part  by  each  of  the  co-tenants  for  a  long 
period  of  time,  and  the  jury  might  be  justified  from  such  evidence  in  infer- 
ring that  a  valid  partition  had  been  made.  But  if  this  long-continued  pos- 
session in  severalty  be  explained,  and  be  shown  to  have  existed  in  pursuance 
of  a  parol  partition  made  by  the  co-tenants,  the  inference  which  might  other- 
wise be  indulged  is  rebutted,  and  the  jury  would  not,  according  to  the  au- 
thorities referred  to,  be  justified  in  finding  that  a  valid  partition  had  been 
eonsummated.  The  co-tenants  would,  therefore,  notwithstanding  their  sev- 
eral occupation,  be  still  regarded  and  treated  as  owners  of  undivided  moieties: 
Freemaa  on  Cotenancy  and  Partition,  sec.  397,  citing  Porter  v.  HiU,  9  Mass. 
34;  S.  C,  6  Am.  Dec.  22;  Dow  v.  Jewell,  18  N.  H.  340;  S.  C,  45  Am.  Dsa 
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^71;  WrlgJu  v.  Catie,  18  La.  Ann.  579;  Craig  v.  Taylor,  6  B.  Mon.  459;  Lae^ 
V.  Overton,  2  A.  K.  Marsh.  446;  BaUau  ▼.  Hale^  47  K.  H.  347;  Anders  ▼.  An- 
<ler$,  2  Dev.  531;  McPhermm  v.  SegtUne,  3  Id.  153;  iSJcftfRoii  ▼.  Baldwin,  21 
N.  J.  L.  395;  Ooodlme  ▼.  .Baniioe7(  Rice  Eq.  198;  JTetfOi  ▼.  i9<ef(e,  75  K.  O. 
154;  Poiierv.  Perldna,  5  Maas.  233;  S.  0.,  4  Am.  Dec.  52;  Woodhuav.  Ltmg- 
street,  18  N.  J.  L.  414;  Duncan  v.  Syloeater,  16  Me.  390;  CItenery  ▼.  DoU,  39 
Id.  162. 

Cases  Upholding  Parol  ParUHons  notuHihstanding  Statute  qf  Frauds. — On 
the  other  hand,  as  opposed  to  the  above  line  of  cases,  the  validity  of  parol 
partitions,  when  succeeded  by  a  several  possession  taken  thereunder  according 
to  the  terms  of  the  partition,  has  been  upheld  notwithstanding  the  statute  of 
frauds:  Calhoun  v.  Hays,  8  Watts  &  S.  127;  S.  C,  42  Am.  Dec.  275;  Hank 
V.  McComas,  98  Ind.  460;  Butzell  v.  OaUagher,  28  Wis.  678;  Eaton  v.  TaU- 
madtje,  24  Id.  217;  Ebert  v.  Wood,  1  Binn.  216;  S.  O.,  2  Am.  Dec.  436;  Jack- 
son v.  Harder,  4  Johns.  202;  S.  0.,  4  Am.  Dec.  262;  Jackson  v.  Vosburgh,  9 
Johns.  270;  S.  C,  6  Am.  Dec.  276;  HaugJidbaugh  v.  Honald,  3Brev.  97;  S.  C, 
5  Am.  Dec.  548;  note  to  Lynch  v.  Baxter,  51  Am.  Dec.  746;  Mount  v.  Morton, 
20  Barb.  123;  Wood  v.  Fleet,  36  N.  Y.  499;  Ryerss  v.  mieeler,  25  Wend.  434; 
S.  C,  37  Am.  Dec.  243;  Jackson  y,  Christman,  4  Wend.  277;  Conklingv.  Broum, 
57  Barb.  265;  Otis  v.  Cusack,  43  Id.  546;  Wildeyv,  Bonney's  Lessee,   31  Misa. 
644;  CUy  qf  Natduz  v.  Vandervelde,  31  Id.  706;  Corbin  v.  Jackson,  14  Wend. 
619;  Pipes  v.  Buckner,  51  Miss.  848;  McMahan  v.  McMaJian,  13  Pa.  St.  376; 
S.  C,  53  Am.  Dec.  481;  McConneU  v.  Carey,  48  Pa.  St.  345;  Maul  v.  /fui^r, 
51  Id.  377;  Rider  v.  ifatf2,  46  Id.  376;  Manly  v.  Pettee,  38  111.  128;  Bompart 
V.  Boderman,  24  Mo.  385;  //e  Bourgeoise  v.  Blank,  8  Mo.  App.  434;  Dement  ▼. 
)f«//iar7»,  44  Tex.  158;  i^tiiart  v.  i^aJter,  17  Id.  417;  PiaU  v.  //tt6&e/,  5  Ohio^ 
243;  Hazen  v.  BameU,  50  Mo.  506;  Compton  v.  Matlieujs,  3  La.  143;  S.  C,  22 
Am.  Dec.  167;  2^aw/fe  v.  Strobel,  89  111.  370;  Moore  v.  iTcrr,  46  Ind.  468; 
Brovm  v.  Wheeler,  17  Conn.  345;  S.  C,  44  Am.  Dec.  550;  Shepard  v.  i?tn£i, 
78  ni.  188;  Woodbeckv,  Wilders,  18  Cal.  131;  Lauterman  v.  fTtittiTTM,  55  Id. 
60;  Hunter  v.  Morse,  49  Tex.  219;  KoMy  v.  Board  qf  Trustees,  59  HI.  188. 
And  a  parol  partition  of  land  is  not  obnoxious  to  the  Texas  statute  of  frauds, 
but  is  valid  and  binding,  and  is  placed  beyond  all  doubt  where  the  parties 
have  acted  upon  and  acquiesced  in  such  partition,  and  liave  never  repudiated 
it.    There  is  a  material  difiference,  however,  between  the  statute  of  frauds  of 
that  state  and  the  English  statute:  Stuart  v.  Baker,  17  Tex.  417;  note  to 
Lyncli  V.  Baxter,  51  Am.  Dec  746.     A  verbal  partition  of  land  was  also  bind- 
ing under  the  Mexican  and  Spanish  law,  where  possession  was  taken:  Lynek 
V.  Baxter,  4  Tex.  431;  S.  C,  51  Am.  Dec.  735;  Long  v.  DoUarhide,  24  ObL 
218;  Elias  v.  Verdugo,  27  Id.  419.     As  to  the  proprietaries  which  existed  at 
an  early  day  in  the  New  England  states,  and  under  which  large  tracts  of  land 
were  acquired  and  held  in  undivided  interests  by  grants  from  the  state,  it  was 
not  necessary  that  any  deed  or  other  written  instrument  should  be  executed 
in  order  to  perfect  a  partition  of  their  lands,  nor  that  the  partition  should  be 
consummated  by  a  corresponding  possession  in  severalty.    At  a  meeting  of 
the  proprietors,  the  interest  of  any  one  of  their  number  might  by  a  vote  be 
set  off  to  him  in  severalty.     His  title  to  the  tract  allotted  became  thereby  as 
perfect  as  though  based  upon  a  conveyance  from  all  his  co-proprietors:  Adams 
V.  Frothinglum,  3  Mass.  352;  S.  C,  3  Am.  Dec.  151;  Inhabitant  qf  Springfield 
V.  Miller,  12  Mass.  415;  Folger  v.  Mitchell,  3  Pick.  396;  CorbeU  v.  Noranes, 
35  N.  H.  114;  Atkinson  v.  Bemis,  11  Id.  47;  Colmm  v.  Ellenwood,  4  Id.  99. 

But  with  respect  to  the  law  of  the  present  time,  as  to  severalty  of  poe- 
•ession,  etc.,  laid  down  in  the  general  rule  above,  and  to  which  so  manj 
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<»aes  are  cited,  it  may  be  said  that  a  parol  partition  can  be  made  of  land 
held  by  an  equitable  title:  Matd  v.  Hider,  51  Pa.  St.  377;  and  tbat  a  parol 
jtartition  valid  as  between  the  parties  to  it  may  be  ratified  by  the  other  par- 
Lioj  interested:  Dow  v.  Jetoell,  18  N.  H.  340;  S.  C,  45  Am.  Dee.  371.  But 
ii,  parol  partition  of  land  not  carried  into  effect  by  possession  taken  by 
<!ither  party  is  not  binding  on  the  parties:  Slice  v.  Derrick,  2  Rich.  627.  It 
13  essential  to  the  validity  of  such  a  partition  that  it  shall  be  fully  executed 
<md  followed  up  by  a  several  possession  by  the  parties  or  their  grantees;  and 
it  is  void  if  it  cannot  bo  followed  be  such  a  possession  as  the  law  makes  essen- 
tial to  its  validity:  LatUerman  v.  Williams,  55  Cal.  60;  Viuey  v.  Board  qf 
7%'U8tees,  59  111.  188.  But  it  is  not  necessary  that  the  tenant  shall  actually 
-enter  into  possession  of  the  part  awarded  him;  the  retention  of  possession 
is  a  sufEcient  taking  possession  within  the  meaning  of  the  law:  Hank  v.  Mc* 
Comas,  98  IncL  460.  A  parol  partition  and  subsequent  possession  will  not  be 
euflicient  to  transfer  the  title,  howevcri  where  the  whole  right  or  title  of  the 
party  setting  up  a  tenancy  in  common  and  parol  partition  is  denied:  Jachon 
V.  Vosburgh,  9  Johns.  270;  S.  C,  6  Am.  Dec.  276.  A  tenancy  in  common 
is  severed  by  an  agreement  between  the  co-tenants  for  a  partition,  followed 
by  occupancy  in  pursuance  of  the  parol  agreement;  and  each  co-tenant  is 
estopped  from  claiming  title  to  or  interfering  with  the  possession  of  the 
other:  Pipes  v.  Buchncr,  51  Miss.  848;  contra  as  to  estoppel  in  Missouri: 
Bo^tipart  V.  Roderman,  24  Mo.  385;  and  this  right  to  sever  the  tenancy  in 
common  is  not  affected  by  the  fact  that  the  parol  partition  relates  to  two 
«eparate  and  distinct  tracts  of  land  not  contiguous  to  each  other:  Pipes  v. 
Buchier,  supra.  A  parol  partition  of  lands  between  tenants  in  common,  if 
followed  up  by  a  several  possession,  will  be  good,  and  will  protect  the  portion 
allotted  to  each  against  a  subsequent  purchaser  or  a  judgment  creditor  of 
the  other;  but  to  give  a  parol  partition  that  effect  as  to  third  persons,  the 
several  possession  of  the  respective  parties  must  be  so  open  and  visible  as  to 
notify  all  persons  interested  in  having  such  knowledge  that  a  change  from  a 
joint  to  a  several  possession  has  occurred:  Manly  v.  PeUee,  38  BL  128.  This 
case  also  shows  the  application  of  the  registry  laws  where  the  partition  has 
been  by  deed,  and  also  the  effect  of  a  partition  upon  liena  which  have  ac- 
crued both  before  and  after  partition. 

Trust  Estates  — Transfer  of  Legal  Title— Ei\forcing  Parol  Partition.— A 
parol  partition  of  lands  held  under  a  resulting  trust  is  valid,  because  such  a 
trust  is  not  within  the  statute  of  frauds:  Dow  v.  Jewell,  18  N.  H.  340;  S.  C, 
45  Am.  Dea  371.  It  has  been  said  that  in  no  case  has  a  verbal  partition 
been  sufficient  for  any  other  purpose  than  to  ascertain  the  limits  of  the  re- 
spective possessions;  but  Mr.  Freeman,  in  his  work  on  cotenancy  and 
partition,  sec.  400,  reaches  a  different  conclusion,  and  the  correct  one,  we 
conceive,  as  evidenced  by  the  cases,  and  says:  "In  those  decisions  which 
affirm  the  validity  of  parol  partitions,  the  whole  tenor  of  the  opinion  of  the 
courts,  with  one  or  two  exceptions,  is  to  the  effect  that  such  partitions  in- 
vest each  co-tenant  with  a  full,  perfect,  legal  title  to  the  property  allotted 
to  him,  and  of  which,  by  virtue  of  such  allotment,  he  has  taken  and  held 
possession.  If  he  is  so  invested  with  the  legal  title,  no  impediment  exists  to 
prevent  his  maintaining  ejectment  against  any  person  unlawfully  in  posses- 
sion." On  this  question,  see  Jackson  v.  Vosburgh,  9  Johns.  270;  S.  C,  6  Am. 
Dec.  276;  C<yrbin  v.  Jackson,  14  Wend.  625;  S.  C,  28  Am.  Dec.  550;  Jaskson  v. 
Livingston,  7  Wend.  140,  141;  Bompart  v.  Roderman,  24  Mo.  400.  But  the 
Missouri  decision  just  cited,  so  far  as  it  implies  that  a  parol  partition  affects 
the  legal  title,  has  since  been  donbted:  Le  Bourgeoise  v.  Blank,  8  Mo.  App. 
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435;  and  in  If  oxen  v.  BameU,  60  Mo.  606,  it  waa  held  that  the  equitable  titk 
oDly  passed.  It  seema  to  be  assumed  in  the  principal  case  {Buadl  y.  (To/* 
lagher,  28  Wis.  678»  OcUea  v.  Salmon,  46  GaL  362),  that  a  parol  partition  does 
not  affect  the  legal  title.  But  whatever  effect  may  be  conceded  at  law  to 
parol  partitiona,  it  ia  quite  certain  that»  when  executed  by  the  taking  of  a 
aeyeral  posaeaaion  thereunder  according  to  the  terms  of  the  partition,  they 
will  be  recognized  and  enforced  in  equity,  particularly  when  such  a  partition 
and  the  posaeaaion  baaed  upon  it  have  been  mutually  acquieaocd  in  by  the 
partiea  for  a  conaiderable  length  of  time:  See  principal  caae;  Buaxll  ▼• 
OcUlagJier,  28  Wis.  678,  approving  and  following  Eaton  v.  TaUmadge,  24  Id. 
217;  HaMta  ▼.  BameU,  60  Mo.  606;  Ooodhue  ▼.  BamweU,  Rice  £q.  198,  236; 
Jf OMey  T.  Mcllwain,  2  Hill  Oh.  426;  Pope  v.  Henry,  24  Vt.  660;  Kennedy  ▼. 
Kennedy,  43  Pa.  St.  413;  Dawaan  v.  Lawrence,  13  Ohio,  643;  S.  C,  42  Am. 
Bee  210. 

Conveyances,  Mutual  and  to  Strangers  —  Presumption  as  to  Voluntary  Par* 
tUion,  — In  thoae  deciaiona  which  affirm  the  validity  of  parol  partitions,  the 
tenor  of  opinion  of  the  courta  aeema  to  be  that,  in  effecting  auch  paititioua^ 
deeda  of  partition  are  not  neceaaary,  though  to  give  them  would,  perhapa, 
be  the  better  practice:  Coles  v.  Wooding,  2  Pat.  &  H.  189.  A  failure  to 
execute  them,  however,  will  not  affect  the  righta  of  the  parties:  Pipes  v. 
Buekner,  51  Miss.  848.  In  this  country,  the  most  common  mode  of  effecting 
partition  by  conveyances  is  for  each  co-tenant  to  take  a  conveyance  from  aU 
the  others,  of  the  lands  which  have  been  previously  agreed  upon  as  his  pur- 
party;  and  whether  deeds  are  necessary  or  not,  when  the  partition  is  effected 
by  mutual  deeds  between  the  co-tenants,  all  these  deeds  must  be  taken  and 
construed  together  as  one  instrument,  in  the  light  of  all  the  surrounding  cir- 
cumstances to  which  they  obviously  and  directly  point:  Freeman  on  Co- 
tenancy and  Partition,  sec.  406;  Rountree  v.  Denaon,  59  Wis.  622;  S.  C,  18 
N.  W.  Rep.  618;  Norris  v.  HiU,  I  Mich.  202;  Weeks  v.  Haas,  3  Watts  &  S.  620; 
8.  C,  39  Am.  Dec.  39;  Dawson  v.  Lawrence,  13  Ohio,  643;  S.  C,  42  Am.  Dec 
210;  Staples  v.  Bradley,  23  Conn.  167;  S.  C,  60  Am.  Dec  630.  In  Wiscon- 
ain,  it  has  been  held  that  two  co-tenants  may  produce  a  partition  of  their  lands 
by  virtue  of  separate  conveyances  made  by  them  to  third  persons:  Eaton  v. 
Tallmadge,  24  Wis.  217;  but  in  Maine,  in  a  case  where  two  co-tenanta  made 
a  parol  partition,  took  and  held  poesession  thereunder  many  years,  and  each 
conveyed  hia  purparty  to  a  stranger  to  the  co-tenancy,  it  waa  held  that 
neither  co-tenant  could  invest  the  other  with  a  separate  titie  to  a  portion 
of  the  tract  without  the  formality  of  a  deed;  and  that  each  could,  therefore, 
avoid  the  conveyance  of  the  other,  and  enforce  a  partition  of  the  property: 
Duncan  v.  Sylvester,  16  Me.  388.  Whether  a  voluntary  partition  is  capable 
of  being  consummated  by  virtue  ol  possession  taken  in  pursuance  of  a  parol 
agreement  for  the  division  of  lands,  or  whether  it  is  inchoate  until  confirmed 
by  conveyances  duly  executed  in  pursuance  thereof,  it  may  in  either  caae 
be  occasionally  established  by  parol  evidence,  which,  though  not  directly 
proving  the  partition,  may  be  of  auch  a  character  aa  to  produce  the  convic- 
tion that  a  partition  haa  been  made.  Thua,  if  the  co-tenanta  had  for  a  long 
period  of  time  each  occupied  a  distinct  part  of  the  lands  of  the  co-tenancy, 
apparentiy  exercising  the  righta  of  sole  ownership,  and  being  recognized  by 
hia  companions  in  intereat  aa  entitled  to  possession  in  severalty,  these  facta 
might  properly  be  submitted  to  a  jury  as  evidence  tending  to  prove  an 
antecedent  partition,  and  the  jury  would  be  justified  in  finding  either  way, 
aooording  to  the  impression  which  the  evidence  happened  to  produce  on  theit 
minds:  See  principal  caae;  Adie  v.  Cornwall,  3  T.  B.  Moo.  283;  Vasey  v. 
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Soard  f^  Tnulees,  89  llL  188;  CfOIeapie  ▼.  Johruion,  WrigH  231;  lMttg$Um 
▼.  Keteham,  1  Barb.  692;  WaUotr  ▼.  Fraxkr,  2  Rich.  Eq.  Ill;  Jadsaon  ▼. 
Mairr^  6  Wend.  228;  &  C,  21  Am.  Dec  316;  Blade  v.  Oreen,  TayL  HI; 
Oampbell  v.  fKo^&ice,  12  N.  H.  362;  &  C,  37  Am.  Dec.  219;  Booth  ▼.  JctoM,  11 
Vt.  156;  S.  C,  34  Am.  Deo.  680;  Pope  ▼.  Henry,  24  Vt.  560.  A  partition  may 
be  established  by  circamstantial  eyidence:  Marhoe  v.  Wahemant  107  HI.  251. 
Bat  where  the  evidence  of  a  separate  possession  is  slight  and  vagne,  there 
•can  be  no  presamption  in  favor  of  a  parol  partition:  H<mghabau^  v.  Jfonald^ 
Z  Brev.  97;  8.  C,  5  Am.  Deo.  548.  After  acquiescence  in  a  parol  partition  of 
lands  for  a  great  period  of  time  without  any  question  of  its  validity,  it  will 
be  presumed,  if  necessary  to  sustain  the  same,  that  proper  partition  deeds 
were  executed  by  the  parties  in  interest:  LaoeUe  v.  Strobelf  89  DL  370; 
JTad^eon  v.  Chrittman,  4  Wend.  277. 

WarroKty,  whether  It  Arieee  from  VoUMtary  ParUthn.  —With  respect  to 
this  question,  a  distinction  must  be  made  between  voluntary  and  compulsory 
partitions.  In  a  voluntary  partition,  it  has  been  held  that  the  law  would 
no  more  imply  a  warranty  than  in  a  conveyance  between  any  other  vendor 
«nd  vendee;  but  that  in  a  compulrory  partition,  as  between  parceners,  the 
law  will  imply  a  warranty:  Pieoi  v.  Page,  26  Mo.  422;  Bedor  v.  Wamgli,  17 
Id.  13;  S.  C,  57  Am.  Dec  251;  Wtieer  v.  fTeiser,  5  Watts,  279;  S.  C,  30 
Am.  Dec  313;  Morris  v.  Harris,  9  Gill,  19.  A  voluntary  partition  of  the 
interests  of  several  persons  in  lands,  without  warranty,  will,  as  between 
euch  persons,  only  give  to  each  one  the  rights  and  interest,  either  vested 
<or  contingent,  which  he  and  the  others  then  have  in  the  lands  set  off  in 
severalty:  Carpenter  v.  Sdtermerhom,  2  BarU  Ch.  314.  And  in  Vermont  it 
is  held  that  where  co-tenants  divide  land  by  giving  quitclaim  deeds  to  each 
other  of  a  portion  thereof,  if  the  title  to  the  part  .conveyed  to  either  after- 
wards fails,  he  must,  in  the  absence  of  any  fraud  on  the  i>art  of  the  other, 
bear  the  loss  himself:  Beardsley  v.  Knight,  10  Vt.  185;  S.  C,  33  Am.  Dec. 
193.  The  right  of  each  grantee  "to  recompense  in  case  of  loss  depends 
solely  upon  the  covenants  contained  in  the  deed,  and  not  upon  any  implied 
warranty  ":  Rountree  v.  Benson,  59  Wis.  522;  S.  C,  18  N.  W.  Rep.  518.  But 
•other  cases  ignore  the  distinction  mentioned  as  existing  between  voluntary 
and  compulsory  partitions,  and  at  least  concede  to  the  former  such  an 
implied  warranty  as  will  estop  each  of  the  co-tenants  from  denying  the 
validity  of  the  common  titie:  Sogers  v.  Turley,  4  Bibb,  356;  Venable  v.  Beau" 
<Jtantp,  3  Dana,  321;  S.  C,  28  Am.  Dec.  74;  Tewksbury  v.  Provizzo,  12  CaL 
21;  Patterson  v.  Lanmng,  10  Watts,  135;  S.  C,  36  Am.  Dec.  154;  Feather  v. 
Stro/ioecker,  3  Penr.  &  W.  505;  S.  C,  24  Am.  Dec  342. 

Effect  qf  Parol  Partition  on  Femes  Covert,  and  on  Wife*s  Bight  to  Dower  ^ 
Voluntary  Partition  between  Husband  and  Wife.  —  A  parol  partition,  if  fair  and 
equal,  and  executed  by  corresponding  possession,  is  good,  though  some  of  the 
tenants  be  under  coverture,  and  others  of  them  elect  to  hold  their  purparts, 
as  before,  by  community  of  possession:  McMaJmn  v.  McMaJtan,  13  Pa.  St. 
376;  S.  C,  53  Am.  Dec.  481;  and  the  mere  coverture  of  one  of  the  parties  to 
an  agreement  for  partition  of  reial  estate  is  not  sufficient  to  invalidate  it, 
where  such  agreement  was  made  in  the  presence  of  her  husband,  assented  to 
by  liim,  consummated  by  an  actual  division,  and  possession  taken  and  held 
according  to  it  for  fourteen  years:  Hardy  v.  Summers,  10  Gill  &  J.  31C;  S.  C, 
32  Am.  Dec  167;  Calfioun  v.  Hays,  8  Watts  &  S.  127;  S.  G.,  42  Am.  Dec.  275. 
A  /erne  covert,  however,  has  no  power  over  her  separate  estate  but  what  is 
given  to  her  by  the  conveyance  creating  it,  and  then  only  in  the  manner  and 
form  and  for  the  objects  therein  prescribed:   Wetlierill  v.  Mecke,  Bright.  N.  P. 
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135.  In  Virginia,  where  parties  owned  a  tract  of  land  jointly,  and  afterwarda 
married,  and  made  snbaeqnently  a  deed  of  partition  of  the  same,  and  held  it 
in  severalty  afterwards,  tiie  partition  so  made  was  held  binding  on  the  par- 
ties, even  though  no  certificate  of  privy  examination  of  the  wife  appeared  in 
the  deed:  Bryan  v.  Sturnp,  8  Gratt.  241;  S.  C,  56  Am.  Dec.  139.  So  under 
a  statute  of  Indiana,  a  wife  holding  lands  by  virtue  of  any  prior  marriage 
was  rendered  incompetent  to  convey  it,  whether  with  or  without  the  assent 
of  hor  husband.  This  statute  was  held  not  to  invalidate  her  deed  of  partition, 
because  the  wife  could  be  compelled  to  make  partition,  and  therefore  ought 
to  be  allowed  to  do  so  voluntarily,  and  because  the  partition  was  not  a  con- 
veyance  of  land,  but  a  mere  allotment  to  each  of  the  owners  in  severalty  of 
the  same  interest  which  he  or  she  before  held  in  common:  Bumgardner  v^ 
Edwards^  85  Ind.  117.  Whenever  the  husband  perfects  a  voluntary  partition^ 
the  dower  interest  of  his  wife  is  thereby  removed  from  the  purpartiee  of  the 
husband's  other  co-tenants,  and  confined  to  the  purparty  of  the  husbandr 
Potter  V.  Wheeler,  13  Mass.  504;  Lloyd  v.  Conooer,  25  N.  J.  L.  47;  WiUanam^ 
V.  Pariah,  3  Paige,  658;  Lee  v.  LindeU,  22  Mo.  203;  S.  C,  64  Am.  Dec.  262f 
Jaekaon  v.  Edwarda,  22  Wead.  512.  Femes  covert  seeking  to  assert  dower 
rights  will  be  restricted,  both  at  law  and  in  equity,  to  the  allotments  of  their 
husbands,  and  will  be  estopped  from  seeking  to  have  dower  assigned  on  un* 
divided  shares  of  other  parcels.  By  confining  them  to  the  equal  shares  which 
their  husbands  take  in  the  partition,  they  have  all  the  dower  the  law  givea 
them:  ToUen  v.  Stuyveaant,  3  Edw.  Ch.  503.  But  whenever  the  husband  ex- 
ercises his  power  of  making  voluntary  partition  for  the  purpose  of  destroying 
the  wife's  rights,  or  of  accomplishing  a  fraud  upon  her,  he  is  not  acting  as  th» 
law  would  compel  him  to  act,  and  the  reason  for  holding  the  wife  bound  by 
his  partition  faiU:  Potter  y.  Wheeler,  13  Mass.  506;  MoalterY.  Mother^  32  Me. 
412.  It  seems  that  the  right  of  a  husband  by  a  voluntary  partition  to  pre- 
scribe limits  to  the  wife's  inchoate  right  of  dower  does  not  vest  in  his  granteer 
Rank  v.  Hanna,  6  Ind.  20.  In  Viner's  Abridgement,  tit  Partition,  D,  subd. 
13,  it  is  stated  that  "partition  between  husband  and  wife  of  lands,  if  it  b» 
equal,  shall  bind  the  makers,  because  they  are  compellable  to  make  parti- 
tion ";  but  in  Missouri  it  is  held  that  the  husband  and  wife  cannot  release  to- 
each  other  their  respective  interests  in  land  by  deed  of  partition,  because  th» 
legal  unity  of  husband  and  wife  prevents  it:  Frieaell  v.  Roder^  19  Ma  448b 
Mr.  Freeman  thinks  that  a  husband  and  wife  desirous  of  partitioning  lands  of 
which  they  are  co-tenants  can  do  so  by  jointly  conveying  the  lands  to  a  third 
person,  and  procuring  him  to  reconvey  a  distinct  parcel  to  each  to  hold  iik 
severalty:  Freeman  on  Cotenancy  and  Partition,  sec  413. 

Infancy  —  Effect  of  Voluntary  PartiOona  on  Lien-hoHdera,  — The  general  ml* 
is,  that  voluntary  partitions  made  by  or  on  behalf  of  infants  will  be  treated 
as  valid  and  binding,  if  they  were,  when  made,  equal  and  fair  and  untainted 
by  fraud  In  Towtweitd  v.  EtOate  cf  Downer,  32  Vt  183,  it  is  held  that  the 
fact  that  infants  and  married  women  own  proprietary  rights  in  townships 
does  not  prevent  their  being  bound  by  the  acts  of  the  proprietors  in  making 
divisions  at  legal  meetings,  or  by  subsequent  acquiescence  in  such  a  division.. 
A  parol  i)artition  done  by  agreement  of  the  parties,  without  legal  process,  if 
fair  and  equal,  will  be  good  and  binding  upon  all,  whether /ernes  covert  or  not 
if  their  husbands  join,  or  minors  if  with  the  consent  of  their  guardians: 
Calhoun  v.  Hc^a,  8  Watts  ft  S.  127;  S.  C,  42  Am.  Dec  275, 281.  And  a 
fair  parol  partition,  followed  by  a  judicial  sale  of  the  entirety  of  one  tenant 
in  common,  after  division,  and  a  proper  application  of  the  money,  would  sever 
the  possession,  although  the  owners  of  one  moiety  were  minors:  WiBirad  v» 
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WiUiardt  56  Fa.  St.  119.  Where  any  person,  even  an  infant^  does  that  which 
by  law  he  is  oompelled  to  do»  he  is  bonnd:  Id.  Bnt  a  minor  to  whom  a  tract 
of  land  has  been  derised  is  not  bonnd  by  a  partition  made  by  other  devisees 
of  the  same  testator  of  land  devised  to  them,  and  of  his  land,  by  which  a 
portion  of  both  tracts  is  set  off  to  him,  although  upon  attaining  majority  he 
exercised  acts  of  ownership  over  the  part  so  set  off  to  him:  ffemmkh  v.  //^A» 
2  Watts,  159;  S.  C,  27  Am.  Dec  295.  In  a  case  decided  in  New  Bruns- 
wick, A,  B,  and  C  were  tenants  in  common.  In  1810,  while  A  was  a  niinor^ 
her  £iither,  acting  in  her  behalf,  made  partition  with  B  and  C.  Fonr  years 
later,  bnt  before  attaining  her  majority,  A  married.  Thereafter  her  husband 
occupied  the  portion  allotted  to  her  until  his  death  in  1842.  In  1848  she 
sought  to  avoid  the  partition.  Whereupon  it  was  held  that  she  had  a  reason- 
able time  after  the  removal  of  her  disability  of  coverture  to  object  to  the- 
partition;  bnt  that  six  years  was  such  an  unreasonable  delay  as  estopped  her 
from  making  an  objection  which  she  might  have  made  at  once  upon  the  de- 
cease  of  her  husband:  Doe  ex  dem,  Eeiabrooka  v.  Harris,  2  Allen  (N.  B.),  42. 
Where  the  moiety  of  one  of  the  co-tenants  is  subject  to  a  judgment,  mort- 
gage,  or  other  lien,  it  seems  that  an  equal  and  honest  parol  partition  w31  bind 
the  lien-holder,  and  convert  his  lien  from  a  charge  against  an  imdivided 
moiety  of  the  whole  to  a  charge  against  the  whole  of  the  tract  which  haa 
been  taken  in  lieu  of  the  moiety:  BavingUmv.  Clarke,  2  Penr.  k  W.  115;  S.  C, 
21  Am.  Dec  432;  Manly  v.  PeUee,  38  DL  128;  Long's  Appeal,  77  Pa.  St  151; 
oonfroy  Emson  v.  Polhenms,  28  K.  J.  Eq.  439,  where  the  subject  is  thoroughly 
oonsidered.  Compare  Staples  v.  Bradteif,  23  Ckmn.  187;  S.  C,  60  Am.  Dec 
680L 

Power  Delegating  Autkorify  to  Make  PartUSon-^Agreemeni /or  PartUkm.^ 
It  haa  been  decided  that  a  power  of  attorney  to  sell  and  convey  any  portion 
or  all  of  the  principal's  real  estate,  and  generally  to  do^  transact,  determine, 
and  accomplish  all  matters,  etc,  although  the  matters  should  require  mora 
apedal  autiiority  than  were  comprised  in  the  power,  does  not  authorize  the- 
attorney  to  make  partition  of  lands  in  which  his  constituent  is  a  tenant  in 
common:  Bord  v.  BolUne,  30  CaL  409.  On  the  other  hand,  however,  there 
are  late  decisions  of  high  authority  holding  that  a  power  to  sell  and  exchange, 
AefjM  V.  Barria,  101  U.  S.  370,  In  re  FrUk,  L.  R.  3  Ch.  Div.  618,  or  a  powe** 
to  dispose  of  and  invest  the  proceeds,  is  sufficient  to  support  a  partition  made 
under  it:  Phelps  v.  Harris,  101  U.  S.  370.  Notwithstanding  the  statute  of 
frauds,  it  has  always  been  conceded  that  an  agreement  in  writing  to  make 
partition  wtU  have  the  same  effect  in  equity  as  an  actual  partition  at  law, 
though  it  might  not  be  good  at  Uw:  2  Cruise,  410;  Co.  lit  169  a;  Mas- 
ieraon  v.  Finmgan,  2  IL  I.  316;  MeUxUfe  v.  AUer.Zl  La.  Ann.  389.  Equity 
will  adopt,  and  if  necessary  enforce,  an  agreement  for  partition  entered  iuto^ 
by  the  respective  co-tenants:  Norwood  v.  Norwood,  4  Har.  k  J.  112;  PrinyU 
V.  Sturgeon,  litt  SeL  Cas.  112;  and  will  not  disregard  it  because  of  trifliug 
mistakes  or  inequalities:  Fleming  v.  Kerr,  10  Watts,  444.  A  deed  or  agree- 
ment to  divide  lands  which  for  any  reason  is  void  as  to  one  is  void  as  to 
alL  And  the  same  rule  applies  where  some  of  the  parties  fail  to  execute: 
Tewksimrjf  v.  O'Comtell,  21  CaL  61;  Qoies  v.  Salmon,  46  Id.  362;  Morris  v. 
Richardson,  11  Humph.  389;  Douglass  v.  Harrison,  2  Sneed,  383;  Emerie  v. 
Alvarado,  04  CaL  529;  S.  C,  1  W.  C.  Rep.  708.  A  contract  for  partition 
must  bind  all  the  tenants  in  common  or  it  binds  none:  Oates  v.  Salmon,  46 
CaL  362.  And  either  party  may  rescind  an  agreement  for  parol  partition 
until  it  is  executed;  it  is  not  binding  until  then:  Woodbeck  v.  Wildcrs,  \^ 
Id.  131.    Such  an  agreement  is  void  if  it  is  of  such  a  character  that  it  can- 
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not  be  followed  by  a  legal  seTeral  poBsenion:  Lauterman  ▼.  WilUams,  65  I<L 
60.  Before  the  statate  of  frands,  a  partition  of  laads  made  by  verbal  agree- 
ment was  binding,  if  followed  by  liveiy  of  seisin,  and  an  agreement  in  writ- 
ing to  make  partition  had  the  same  effect  as  an  actual  partition  at  law: 
LavelU  v.  Strobel,  89  HI.  370. 

OUter  Matters.  —  A  parol  partition  may  be  set  np  and  relied  on  as  a  de- 
fense, though  no  deeds  were  ever  executed  in  pursuance  thereof:  NichoU  ▼. 
Padfield,  77  III.  253;  Orimu  v.  BtOts,  66  Id.  347.  A  several  possession  by 
•each  co-tenant,  following  a  parol  partition,  constitutes  notice  as  to  third  par- 
ties of  unrecorded  deeds  which  the  co-tenants  have  mterchanged:  Manfy  v. 
Peltee,  38  Id.  128;  and  where  the  co-tenants  have  made  warranty  deeds  to 
each  other,  and  they  have  been  recorded,  it  will  afford  constructive  notice  to 
a  person  subsequently  purchasing  of  either  an  interest  in  the  part  conveyed 
by  the  other,  sufficient  to  put  him  on  inquiry  as  to  the  fact  that  a  partition 
had  been  made  by  the  tenants  in  common  before  their  several  conveyances: 
Afarioe  v.  WaJaemam,  107  Id.  251. 
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Indiyidualb  Rblt  for  Pbotiction  ov  THEta  RiQHXS  ON  Law,  and  not 
upon  regulations  and  proclamations  of  the  departments  of  government^  or 
officers  who  have  been  designated  to  carry  the  laws  into  effect 

rRB-EMPTioN  Rights  and  Benefits  mat  be  Aoquirsd  bt  Oomplianci 
WITH  RBQUZBEMENTa  OF  Pre-emption  Law,  and  any  other  eonditions 
or  requirements  superadded  by  the  commissioners  of  the  general  land- 
office  cannot  affect  one's  rights  under  that  law. ' 

Pre-emption  Act  does  not  Ksquirs  Application  ^or  Lands  to  be  R* 
newed^  where  they  have  been  withdrawn  from  market  for  a  short  period 
after  a  claim  for  a  pre-emption  has  once  been  filed;  and  such  a  require- 
ment imposed  by  the  officers  of  the  land-office  amounts  to  nothing.  They 
are  powerless  to  annex  conditions  or  provisions  to  the  law;  that  can  only 
be  done  by  the  law-making  power. 

PRE-EMrroR  HAS  Onb  Entire  Year,  while  Land  is  Subject  to  Enttrt, 
within  Which  to  Make  his  Final  Proof  and  to  complete  his  pur- 
chase, under  the  act  of  September  4,  1841,  sec  15,  5  U.  S.  Statutes  at 
Large,  p.  457. 

Same— Time,  how  Computed,  where  Lands  have  been  WrroDRAWN 
FBOM  Market  for  Short  Period.  —  Where  land  is  temporarily  with- 
drawn from  the  market,  after  a  party  has  filed  his  declaration  of  an  in- 
tention to  pre-empt  it,  the  officers  of  the  land-office  may  properly  exclude 
the  time  that  the  land  is  not  subject  to  entry,  in  computing  the  year 
within  which  he  has  the  right  to  make  his  proof  and  enter  the  land. 

Thk  facts  are  stated  in  the  opinion. 

Wood  and  Long,  for  the  appellants. 

E.  S.  Terryj  for  the  appellee. 

By  Court,  Walker,  C.  J.    It  appears  from  the  record  in  this 
case  that  Peter  Baty,  in  his  lifetime,  and  about  the  sixth  day 
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of  November,  1855,  erected  a  building  on  the  Bouthwert  quar- 
ter of  section  17,  in  township  23  north,  of  range  9  east,  situate 
ill  Ford  County,  and  moved  into  it  and  resided  thereon  until 
bis  death.  About  the  16th  of  the  same  month  he  filed  an 
application  for  a  pre-emption  on  this  land.  Afterward,  on  the 
4}leventh  day  of  December,  1856,  he  proved  his  pre-emption, 
which  was  allowed,  and  entered  the  land  with  a  bounty  land 
warrant  and  received  a  certificate  of  purchase.  This  entry 
was  subsequently  brought  before  the  commissioner  of  the  gen- 
eral land-ofiice,  who  decided  that  the  pre-emption  had  been 
proved  and  the  entry  properly  made. 

Appellee,  subsequently  to  the  filing  of  the  application  to 
pre-empt  the  land  by  Baty,  on  the  29th  of  November,  1855, 
and  while  Baty  was  still  in  possession,  entered  the  land,  and 
he  also  received  a  certificate  of  purchase.  Afterward  a  patent 
issued  to  him  on  this  entry.  This  led  to  a  contest  before  the 
oommissioner  of  the  general  land-office  as  to  which  was  the 
legal  entry.  The  patent  to  appellee  and  the  certificate  of 
entry  were  recalled,  and  on  a  hearing,  the  commissioner  de- 
cided that  the  land  having  been  temporarily  withdrawn  from 
the  market  after  Baty  filed  his  declaration  of  an  intention  to 
pre-empt  it,  he  should  have  renewed  his  application;  and  that 
his  entry  was  therefore  irregular  and  void,  and  delivered  the 
patent  to  appellee.  He  subsequently  brought  an  action  of 
ejectment  to  recover  the  possession  of  the  land,  and  Baty  filed 
this  bill  to  enjoin  the  action  of  ejectment  to  have  appellee's 
patent  canceled,  and  for  general  relief.  The  case  was  heard 
in  the  court  below  on  the  bill,  answer,  replication,  exhibits, 
and  proofe,  where  the  bill  was  dismissed.  Baty  having  died 
before  the  hearing,  the  suit  was  revived  in  the  name  of  the 
heirs,  who  prosecute  this  appeal,  and  ask  a  reversal  of  the 
decree  of  the  court  below. 

It  is  not  contested  that  the  land  was  subject  to  pre-emption 
at  the  time  Baty  filed  his  application  to  be  permitted  to  enter 
the  land  by  pre-emption  in  the  land-office  at  Danville,  on  the 
15th  of  November,  1855.  The  commissioner  of  the  general 
land-office,  on  the  fifth  day  of  May,  1856,  issued  a  procla- 
mation giving  notice  that  the  office  at  Danville  was  discon- 
tinued, and  that  unsold  lands  in  the  district  would  be  subject 
to  entry  at  Springfield,  after  the  officers  at  the  latter  place 
should  give  notice  thereof.  It  is  insisted  that  this  discontinu- 
ance of  the  office  at  Danville,  and  thus  taking  their  land  out 

of  market  during  the  period  which  intervened  the  proclamatioa 
Aic  Dsa  vou  xcn-^ 
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and  the  notice  that  the  land  was  sabject  to  entry,  rendered 
the  renewal  of  the  application  for  preemption  necessary  u> 
confer  that  right,  and  gave  to  appellee's  entry  the  preference. 

We  do  not  perceive  how  a  regulation  of  the  general  land* 
office,  in  the  absence  of  some  statute  requiring  such  a  renewal^ 
could  produce  such  a  result.  Individuals  rely  for  the  protec- 
tion of  their  rights  on  the  law,  and  not  upon  regulations  and 
proclamations  of  the  departments  of  government,  or  officers^ 
who  have  been  designated  to  carry  the  laws  into  effect.  The 
act  providing  for  pre-emptions  does  not  declare  that  whei> 
lands  are  withdrawn  from  market  for  a  short  period  after  a 
claim  for  a  pre-emption  has  been  filed  the  application  shall  be 
renewed.  And  the  officers  of  the  land-office  are  powerless  to 
annex  conditions  or  provisions  to  the  law.  That  can  only  be 
done  by  the  law-making  power.  When,  therefore,  Baty  filed 
his  application  under  the  act  of  1841,  he  had  an  exclusive 
right  to  enter  this  land  by  conforming  to  the  provisions  of 
that  law,  and  any  other  conditions  superadded  by  the  com- 
missioner of  the  general  land-office  could  not  affect  his  rights. 

The  pre-emption  in  this  case  is  claimed  under  the  fifteenth 
section  of  the  act  of  the  4th  of  September,  1841;  and  it  declares 
that  when  any  person  settles  and  improves  a  tract  of  land, 
subject  at  the  time  to  private  entry,  shall  file  his  declaration 
of  intention  within  thirty  days  thereafter,  and  shall,  within 
twelve  months  after  the  date  of  such  settlement  make  proof 
and  payment  as  therein  required,  he  may  thus  become  the 
purchaser;  and  if  such  person  shall  fail  to  make  proof  and 
payment  within  that  time,  the  land  shall  be  subject  to  the 
entry  of  any  other  person. 

To  avail  himself  of  the  benefits  of  the  pre-emption  laws,  a 
person  must  comply  with  the  conditions  they  impose.  It  is 
a  favor  bestowed  only  on  the  terms  prescribed  by  the  statute. 

It  appears  from  the  record  in  this  case  that  the  land-office 
at  Danville  was  closed  on  the  5th  of  May,  1866,  orders  having 
been  received  to  remove  the  books,  papers,  and  other  fixtures 
of  the  office  to  Springfield,  where  land  lying  in  that  district 
should  become  subject  to  entry  after  proper  notice  should  be 
given.  We  also  see  that  on  the  eleventh  day  of  December  of 
chat  year  Baty  made  the  final  proof,  and  was  permitted  to 
enter  the  land.  The  record  fails  to  disclose  what  length  of 
time  intervened  after  the  closing  of  the  office  at  Danville  be- 
fore lands  in  the  Danville  district  became  subject  to  entry  at 
Springfield;  but  we  may  safely  infer  that  the  officers  did  not 
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compute  any  portion  of  the  time  this  land  was  withdrawn 
from  the  market  as  a  part  of  the  year  within  which  Baty  had 
the  right  to  make  hiff  proof  and  enter  the  land. 

While  the  law  in  terms  fails  to  indicate  the  mode  in  which 
the  time  must  be  computed,  it  is  manifest  that  it  was  the  in- 
tention to  give  the  pre-emptor  an  entire  year,  while  the  land 
was  subject  to  entry,  within  which  to  make  his  final  proof 
and  to  complete  his  purchase. 

Unless  such  a  construction  be  placed  upon  the  law,  the 
pre-emptor  is  liable  to  lose  his  labor,  improvements,  and  ex- 
penditures made  upon  the  land  with  not  only  the  permission 
of  the  government,  but  with  the  assurance  that  he  should  have 
a  year  within  which  to  pay  for  and  receive  a  title  to  the  land. 
If  a  dilBferent  constructign  was  to  prevail,  Baty,  in  this  case, 
would  be  limited  to  perhaps  no  more  than  six  months  to  com- 
plete his  entry,  as,  after  the  Danville  office  closed  in  May,  the 
land  may  not  have  again  been  placed  in  market  till  after  the 
expiration  of  the  year  after  he  filed  his  declaration  of  an  in- 
tention to  pre-empt  this  land.  Such,  we  think,  was  not  the 
legislative  intention,  but,  on  the  contrary,  that  the  pre-emptor 
should  have  full  twelve  months  while  the  land  could  be  en- 
tered to  make  payment  and  receive  his  certificate  of  purchase. 
The  officers  did  right,  then,  in  excluding  the  time  the  land 
was  not  subject  to  entry,  as  we  presume  they  did  when  they 
permitted  Baty  to  make  his  entry  under  the  act  allowing  pre- 
emptions. 

The  entry  was  made  in  this  case  only  some  twenty-six  days 
after  the  year  had  expired,  and  we  presume  the  land  was  out 
of  market  for  that  or  a  longer  period,  or  the  officers  would  not 
have  permitted  the  entry  to  be  made.  Such  being  the  case, 
we  think  the  entry  by  Baty  was  legally  made. 

In  the  case  of  Clements  v.  Wamer,  24  How.  394,  the  supremo 
court,  in  a  case  similarly  situated,  held  such  an  entry  valid. 
And  although  this  question  was  not  discussed  by  the  court, 
still  the  entry  by  the  pre-emptor  in  that  case  was  made  as  in 
this.  By  the  opinion  of  the  court,  it  appears  that  the  pre- 
emption in  that  case  was  begun  more  than  one  year  prior  to 
the  time  when  the  entry  was  made;  and  in  that  case,  as  in 
this,  the  land  was  sold  to  a  dilBferent  person  the  next  month 
after  the  pre-emptor  had  commenced  his  settlement.  Yet  the 
court  held  that  the  pre-emptor  was  entitled  to  hold  the  land, 
although  he  paid  his  money  and  received  his  certificate  sub- 
sequent to  the  other  entry.    It  must  therefore  be  held,  in  this 
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rase,  that  Baty's  en^ry  related  back  to  his  settlement  and  the 
liling  of  his  declaration  of  intention  to  pre-empt  the  land.  It 
thus  became  appropriated  and  was  taken  out  of  the  market, 
and  was  so  when  appellee  made  his  entry,  and  hence  it  was 
wholly  unauthorized,  and  in  no  respect  afTected  Baty's  right 
to  the  land.  And  his  children,  by  his  death,  succeeded  to  all 
of  his  rights.  They  are  therefore  entitled,  on  the  proof  in  this 
case,  to  the  relief  sought  by  the  bill;  and  the  decree  of  the 
court  below  must  be  reversed,  and  the  cause  remanded. 
Decree  reversed. 


Ck>N0Lusr7EicES8  OF  DxGisiONa  OF  Lanb-officebs:  Brill  y.  8iile$f  S5  Am. 
Bee.  364»  and  note  367;  note  to  Sogers  v.  Brerd,  50  Id.  434;  note  to  Ottidr^ 
V.  Woods,  36  Id.  681.  I>elay  of  officers,  by  which  pre-emption  applicant  i* 
prevented  from  obtaining  his  certificate  of  ^ re-emption  within  the  tune 
limited,  will  not  defeat  his  right,  but  the  certificate  may  be  granted  to  him 
after  the  expiration  of  the  time  so  limited  by  law:  Perry  ▼.  O'HanUm,  49  Id. 
100. 

With  RESPEor  to  Conclitsivenkss  of  Decisions  of  IJinTED  States 
Land-officers,  there  are  two  classes  of  authorities,  and  a  clear  and  sound 
distinction  exists  between  them.  In  one  class  the  proceedings  of  the  land<- 
officers  are  held  conclusive,  because  judicial  in  their  character,  and  within 
their  conceded  jurisdiction.  In  the  other,  such  proceedings  are  held  not 
conclusive,  because  they  are  either  ministerial  in  their  character,  and  nnan- 
thorized,  as  in  the  principal  case;  or,  if  judicial,  beyond  the  authority  given 
by  the  acts  of  Congress.  Thus,  under  the  pre-emption  laws  passed  by  Con- 
gress, the  land-officers  have,  by  implication,  the  right  to  decide  all  cases  of 
contested  pre-emption,  so  far  as  they  depend  upon  the  fact  of  prior  settle- 
ment, and  their  finding  in  that  regard  has  been  held  conclusive  by  the  courts, 
on  the  ground  that  such  officers  in  these  proceedings  act  in  a  qwui  judidal 
capacity,  and  within  the  scope  of  their  authority.  And  the  land-officera 
having  the  power  to  adjudicate  upon  the  facts  which  give  a  pre-emption 
right,  they  have  the  power  when  the  right  is  contested  by  a  person  claiming 
under  a  private  entry  as  well  as  when  both  claim  nnder  pre-emptions.  On 
the  other  hand,  however,  when  such  officers  have  undertaken  to  cancel  a 
patent  or  a  certificate  of  entry  for  which  a  purchaser  has  paid  his  money, 
either  at  their  discretion  or  under  some  pretended  regulation  of  the  depart- 
ment which  the  law  did  not  authorize,  or  under  some  clearly  erroneous  obn- 
struction  of  the  laws  of  Congress,  the  conrts  have  held  themselves  not  bound 
by  such  acts  of  the  officers  of  the  land  department,  because  they  were  not 
exercising  a  judicial  function  within  the  limits  prescribed  by  law:  Botibin$  r. 
Bunn,  54  UL  61,  62,  citing  the  principal 


Jan.  1867.]      CmcAOo  etc.  R.  R.  Co.  v.  Flaoo.  133 


Chicago  and  Alton  R  R.  Co.  v.  Flaoo. 

[48  Illinois,  KL] 

Iv  Hailboad  Company  Rkoulablt  CAiuinES  Passxnoebs  bt  Frkioht 
Tbais,  and  holds  itself  oat  to  the  public  as  so  doing,  it  thereby  beoomee 
a  oomznoa  cazrier  of  passengers  by  such  freight  train,  and  has  no  more 
lig^t  to  expel  a  passenger  therefrom  without  oao^  than  from  a  regnlar 
passenger  train. 

Railboad  Compavt  has  Powbr  to  Makx  All  Rbasonablb  Ritlbs  roR 
GovsBNM BUT  OF  ITS  Tbacis;  and  may,  as  to  certain  daasea  of  trains, 
require  tickets  to  be  purchased  before  allowing  passage  to  be  taken 
thereon. 

Fasbxkokb  mat  bb  Ezpkllbd  at  Akt  Rboulab  Station,  but  only  at 
SircH  Station,'  where  he  has  knowingly  disregarded  the  rule  requiring 
tickets  to  be  purchased  before  taking  passage  on  a  railroad  train.  Hia 
wiUfnl  n^lect  to  comply  with  the  rules  in  this  particular  would  be  like 
a  refusal  to  pay  the  fare^  and  could  place  the  passenger  in  no  worse 
position. 

WnBN  Railroad  Compant  Rbquibbs  Tigkbts  to  bb  Pubohasbd  at  Sta- 
tion, FACsnjTiBS  must  bb  Fubnishbd  to  the  public  by  keeping  open 
the  ticket-office  a  reasonable  time  prior  to  the  hour  fixed  by  the  time- 
table f  <Mr  the  departure  of  its  trains. 

Failubs  of  Railboab  Compant  to  Oitb  Rbasonablb  Ofpobtunitt  fob 
PuBCHASB  OF  TiOKBT,  by  oue  who  desires  to  take  passage  on  one  ci  its 
trains,  gires  such  person  a  right  to  enter  and  be  carried  to  his  place  of 
dastinatUm  on  payment  of  the  ragular  fare  to  the  conductor;  and  his 
expulsion,  under  such  circumstances,  would  Im  unlawfuL 

PaBBBNGKR  CANNOT  BB    EZFELIflCD    AT   PLACB  OtHBR  THAN    RbOULAB  STA- 
TION, eren  where  he  has  willfully  neglected  to  purchase  a  ticket  as  re- 
quired before  entering  the  train. 
''BaavtAM  Station  "  Mbans  Usual  Stoppino-plaob  fob  Disobabob  of 


Watbb-tanx,  bvbn  if  '*  Usual  Stoppino-plaob  fob  Trains, "  is  not 
*' Rboulab  Station,**  within  the  spirit  of  the  law. 

^'BaouLAB  Station**  gannot  bb  Cbbatbd  bt  Local  Usaob;  thus  a  local 
luage  adopted  by  persons  of  getting  on  or  off  a  train,  for  their  own  con- 
▼enience,  at  a  place  other  than  the  regular  station,  does  not  make  such 
place  a  "regular  station  *'  for  the  dischaige  of  passengers. 

FAflSBNOER  WrONGFULLT  ExPXLLXD  FROM  RaILROAD  TrAIN  MAT  RbOOVBR 

MoRB  than  Nominal  Damages,  even  though  he  has  received  no  per- 
sosnal  injuries  to  his  body  by  reason  of  such  expulsion,  and  has  suffered 
no  pecuniary  loss. 
Elbments  of  Damage  for  Wrongful  BIzpulsion  from  Railroad  Train. 
The  jury,  in  estimating  the  damages,  may  consider  not  only  the  annoy- 
ance, vexation,  delay,  and  risk  to  which  the  person  was  subjected,  but 
also  the  indignity  done  to  him  by  the  mere  fact  of  expulsion;  and  this, 
although  the  proof  shows  that  the  conductor  acted  in  good  faith,  without 
violence  or  insult,  and  that  no  actual  damage  was  sustained. 

"Usual  Stoffing-plaoe,'*  in  Statutb  concerning   Railboab 
Law,  Means  a  regular  station  for  passengers  to  get  on  and  off  the  traix^ 

Thb  facts  are  stated  in  the  opinion. 
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Williams  and  BurVy  for  the  appellant. 

/.  McNulta  and  W.  H.  Hanna,  for  the  appellee. 

By  Court,  Lawrence,  J.  This  was  an  action  on  the  case 
brought  by  the  appellee  against  the  railway  company  for  wrong- 
fully expelling  him  from  one  of  its  trains.  Being  desirous  of 
traveling  a  short  distance  on  the  road,  he  entered  what  is 
called  the  caboose-car,  attached  to  a  freight  train,  without  a 
ticket.  From  the  conversation  which  subsequently  took  place 
between  him  and  the  conductor,  as  drawn  out  by  the  defend- 
ant's counsel  on  the  cross-examination  of  a  witness,  it  appears 
he  was  unable  to  procure  a  ticket  because  the  ticket-office  was 
closed.  When  his  ticket  was  demanded  on  the  train,  he  offered 
to  pay  his  fare,  and  also  offered  to  give  the  conductor  ten  dol- 
lars to  be  kept  by  him  until  a  ticket  could  be  procured  at  the 
next  station. 

The  conductor  replied  that  he  was  forbidden  by  the  rules  of 
the  road  to  receive  money  for  fares,  and  should  he  do  so  he 
might  lose  his  place.  The  train  stopped  at  a  water-tank  about 
a  quarter  of  a  mile  from  a  station  called  Lanndale,  and  the 
conductor  there  required  the  plaintiff  to  leave  the  train.  No 
resistance  was  made  by  him,  and  no  violence  or  insult  offered 
by  the  conductor.  The  jury  gave^  the  plaintiff  a  verdict  of 
one  hundred  dollars,  for  which  the  court  rendered  judgment. 

It  appears  from  the  record  that,  although  this  was  a  freight 
train,  yet  it  regularly  carried  passengers,  and  was  held  out  to 
the  public  as  so  doing.  The  company  itself  put  in  evidence  a 
printed  notice,  with  certain  regulations  in  regard  to  the  car- 
riage of  passengers  on  freight  trains,  and  forbidding  conductors 
to  carry  them  unless  provided  with  tickets  in  advance.  It  was 
therefore  a  common  carrier  of  passengers  by  this  train  as  well 
as  by  its  regular  passenger  trains,  and  would  have  no  more 
right  to  expel  a  traveler  wantonly  and  without  cause  from  one 
train  than  from  the  other. 

It  is  urged  that  the  company  must  have  the  power  to  make 
reasonable  rules  for  the  government  of  its  trains.  Undoubt- 
edly; and  if  a  company  deem  it  advisable  to  require  tickets  to 
be  purchased  before  taking  passage  on  certain  classes  of  trains, 
its  authority  to  do  so  must  be  conceded.  If  its  rules  in  this 
respect  are  knowingly  disregarded,  a  passenger  may  be  re- 
quired to  leave  the  train  at  any  regular  station,  but  only  at 
such  stations,  as  decided  in  Chicago  etc.  R.  R,  Co,  v.  Parks^  18 
111.  465  [68  Am.  Dec.  562].    The  willful  neglect  to  comply  with 
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the  rales  in  this  matter  would  be  like  a  refusal  to  pay  the  fare^ 
^nd  could  place  the  passenger  in  no  worse  position.  But  when 
the  company  requires  tickets  to  be  purchased  at  the  station, 
it  must  furnish  convenient  facilities  to  the  public  by  keeping 
open  the  office  a  reasonable  time  in  advance  of  the  hour  fixed 
by  the  time-table  for  the  departure  of  the  train.  Should  it 
fail  to  do  this,  a  person  desiring  to  take  passage  would  have 
the  right  to  enter  the  train  and  be  carried  to  his  place  of  des- 
tination by  payment  of  the  regular  fare  to  the  conductor.  To 
permit  a  company  to  complain  of  a  violation  of  its  own  rules 
necessitated  by  the  negligence  of  its  own  agents  would  be  ab- 
surd. If,  then,  as  is  fairly  inferable  from  the  evidence,  the 
plaintiff  was  prevented  from  buying  a  ticket  by  the  absence  of 
the  ticket  agent,  he  was  rightfully  on  the  train,  and  his  expul- 
sion was  unlawful. 

But  even  if  wrongfully  on  the  train  from  willful  non-com- 
pliance with  this  rule,  he  was  expelled  at  a  place  which,  under 
the  statute,  rendered  the  expulsion  itself  illegal.  It  is  urged 
that  a  water-tank,  if  a  "usual  stopping-place,"  is  within  the 
letter  of  the  law.  It  is  within  the  letter,  but  so  obviously  with- 
out its  spirit  that  to  permit  a  passenger  to  be  expelled  at  a 
water-tank  often  miles  from  a  station,  and  remote  from  high- 
ways and  habitations,  would  defeat  the  object  of  the  law,  and 
be  a  striking  instance  of  "  sticking  in  the  bark."  As  has  been 
several  times  said  by  this  court,  the  statute  means  the  usual 
stopping-places  for  the  discharge  of  passengers. 

It  is  in  proof  that  passengers  desiring  to  enter  or  leave  the 
train  at  the  Lanndale  station,  often  did  so  at  this  water-tank, 
as  the  freight  train  frequently  passed  the  station  itself  without 
'  stopping,  and  the  tank  was  only  a  quarter  of  a  mile  distant. 
It  is  also  in  proof  that  passengers  left  at  the  station  when  the 
train  stopped  there.  Whether  this  tank  was  the  usual  place 
for  the  discharge  of  passengers  from  freight  trains,  was  dis- 
tinctly left  to  the  jury  by  the  sixth  instruction  for  the  de- 
fendant, and  they  found  it  was  not.  Their  finding  was 
5indoubt4»dly  right.  A  local  usage  adopted  by  persons  living 
in  the  neighborhood,  and  familiar  with  the  ground,  for  their 
own  convenience,  cannot  be  considered  as  making  any  place 
but  a  regular  station  the  proper  point  for  the  discharge  of 
passengers. 

It  is  also  urged  that,  as  the  conductor  acted  in  good  faith, 
And  without  violence  or  insult,  and  there  is  no  proof  of  actual 
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damage  to  the  plaintiff,  the  verdict  should  have  been  for  onlj^ 
nominal  damages.  The  verdict  was  for  o?io  Imndred  dollars. 
It  was  after  dark  when  this  affair  occurred,  and  the  plaintiff" 
was  lame,  and  had  two  bundles  that  seemed  to  be  heavy,  la 
order  to  reach  the  station  or  village,  he  had  to  pass  over  a 
covered  railway  bridge  which  spanned  a  stream,  and  which 
he  had  to  cross  by  means  of  a  plank  walk  or  foot-path,  about 
three  feet  wide,  laid  down  upon  the  timbers.  The  only  light 
came  from  below  and  from  the  ends  of  the  bridge.  For  a 
stranger  laden  with  bundles  to  be  compelled  to  walk  through 
a  dark  railway  bridge  at  night  on  a  narrow  path,  uncertain 
as  to  when  a  train  may  come,  and  liable  to  be  crushed  if 
one  does  come,  is  certainly  not  a  desirable  experience.  The 
jury  had  the  right  to  take  these  things  into  consideration,  and 
as  the  plaintiff  himself  had  been  guilty  of  no  delinquency 
and  was  anxious  to  pay  his  fare,  and  as  his  legal  rights  were- 
violated  in  expelling  him  from  the  train,  it  was  proper  for  the* 
jury  also  to  consider,  not  only  the  annoyance,  vexation,  delay,, 
and  risk  to  which  he  was  subjected,  but  also  the  indignity 
done  to  him  by  the  mere  fact  of  expulsion.  This  case  i» 
widely  different  from  that  of  Chicago  etc,  R.  R.  Co.  v.  RobertMr 
40  111.  603.    We  cannot  say  the  damages  were  excessive. 

It  is  urged  that  the  court  erred  in  refusing  the  defendant'^ 
seventh  instruction,  which  was,  in  substance,  that  even  if  the^ 
plaintiff  was  wrongfully  put  off  the  train,  yet  if  the  conductor 
acted  in  good  faith  and  without  violence,  the  jury  could  give 
only  such  actual  damages  as  the  plaintiff  sustained,  or  if  he- 
sustained  none,  then  only  nominal  damages.  It  is  unneces* 
sary  to  add  to  what  we  have  already  said  on  this  subject.  Ii> 
a  case  of  this  character,  where  the  plaintiff  was  without  £ault^ 
the  jury  had  a  right  to  give  more  than  nominal  damages,  even 
though  no  pecuniary  loss  or  actual  injury  to  the  plaintiff'a 
person  was  proven.  The  considerations  above  named  may 
properly  enter  into  the  verdict  in  a  reasonable  degree.  Neither 
did  the  court  err  in  modifying  the  other  instructions,  by  add- 
ing that  the  phrase  ''usual  stopping-place"  means  in  the 
statute  a  regular  station  for  passengers  to  get  on  and  off  the 
train.  That  is  what  it  does  mean:  Chicago  etc.  R.  R.  Co.  v. 
Parks,  18  111.  465  [68  Am.  Dec.  562];  Terre  Haute  etc.  R.  R. 
Co.  V.  Vanatta,  21  Id.  188  [74  Am.  Dec.  96]. 

The  judgment  must  be  aflSrmed. 

Judgment  affirmed. 
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Rules  as  to  CABBTnra  Passxkgbks  on  Fueiobt  T&azns:  8m  extended 
note  to  Commonwealih  v.  Power,  41  Am.  Dea  478;  and  constmction  trminit 
Ohio  €tcR,R.CkK  ▼.  MwkJliiig,  81  Id.  336. 

Rbasonablb  Rules  and  Rsoulations  Which  Razlboad  CIomfanies  mat 
Hails  aa  to  Passxngkbs  and  Otbxbs  not  Ekplotxxs:  See  extended  note 
to  CommonweaHh  v.  Power,  41  Am.  Dec.  471-486,  thorongfaly  discnasing  the 
whole  subject:  State  r.  Overton^  61  Id.  671;  Day  ▼.  Owen,  72  Id.  62;  Jokneon. 
T.  Concord  S.  JZ.  Corp,,  88  Id.  199. 

Passbnoxb  mat  bb  Ezpkllxd  from  Rkoular  Station,  but  not  Elbx- 
WBBBB,  lOR  RxFUSAL  TO  Pat  Fabb,  OF  neglect  to  pnrohaae  ticket  where  he 
had  a  reasonable  opportumty  to  do  so:  See  HUnoie  CeiiL  &  R,  Co,  r.  WliUU- 
mart,  yoet,  p.  138;  Chkago  etc.  R.  R,  Co.  r,  Parke,  68  Am.  Dea  562,  and  ez- 
teoded  note  thereto  570-^73»  on  expnlsion  of  passengers,  when,  where,  and 
how  it  may  he  exercised;  extended  note  to  CommomoeaUh  r.  Power,  41  Id. 
476^  477;  Terre  HatUe  ete.R.R.r.  Vanatla,  74  Id.  96. 

Railroad  Ck>MPANT  must  Fubnibh  Faoilitibs  iob  Pubohasb  of  Tioxbt» 
where  it  requires  them  to  be  bonght  before  one  can  take  passage  on  its  trains: 
See  81.  Lotiie  etc.  R.  R.  Co.  r.  Souih,  ante^  p.  103. 

"Usoal  Stoftdio-flaob  "  Mbans  Bboulab  Station  at  which  passengers 
get  on  and  off  a  train:  See  note  to  Terre  HemU  etc.  R,R.r.  VamaUa,  74  Am. 
Dee.98. 

VBBinor  OF  Onb  Thoo^utd  Dollabs  fob  Pimnio  Pabibnobe  ofv  Rail* 
BOAD  Tbain  is  KxflBSBTVB^  and  shoold  he  set  aside^  where  there  is  no  eri- 
denoe  of  fecial  damage:  See  note  to  Terre  Hwde  etc.  R.  R,  r.  VemaUa,  74 
Am.  Dea  08. 

Thb  fbincifal  oasb  was  oiTBi#  In  each  of  the  following  anthonties^  and 
to  the  point  stated:  Where  a  railroad  ooAipan  j  requires  tickets  to  be  pur- 
flissnd  at  the  station,  it  must  famish  convenient  facilities  to  the  publie  by 
keeping  open  the  <^ce  a  reasonable  time  in  advance  of  the  hour  fixed  bj  the 
time-table  for  the  departure  of  the  train.  Should  it  fail  to  do  this,  a  persoik 
desiring  to  take  passage  would  hare  the  ri^t  to  enter  the  car  and  be  carried 
to  his  pboe  of  destination  on  payment  of  the  regular  fsre  to  the  conductor: 
TZKnoti  Cntf.  R.  RCo.r.  Jokneon,  67  BL  314;  Chkago  etc  R.  R.  Co.  v.  Orffin, 
d8  Id.  (i07.  Where  the  company  undertakes  to  do  its  business  by  means  of 
tickets,  whether  it  requires,  as  it  may,  the  poesession  of  a  ticket  as  a  pre- 
requisite to  entering  its  cars,  or  whether  it  offers  a  deduction  from  the  regular 
or  advertised  rate  to  one  who  shall  procure  a  ticket  in  advance,  it  is  a  part  of 
its  duty  to  afford  a  reasonable  opportunity  to  obtain  its  tickets:  Swam  v.  Man- 
cheeter  etc.  R.  /?.,  132  Mass.  118.  A  railroad  company  is  not  bound  as  a  pub- 
lic duty  to  receive  and  carry  passengers  in  the  caboose  of  a  freight  train,  but 
if  it  does  so  receive  and  undertake  to  carry  them,  it  will  be  bound  by  all  the 
obligations  of  a  common  carrier  of  passengers  upon  a  regular  passenger  trains 
Ohio  etc  R.  W,  Co.  v.  Dkhermm,  59  Ind.  317.  Where  a  railroad  company 
carries  passengers  on  a  freight  train,  and  in  such  cases  requires  tickets  to  be 
purchased  before  entering  the  train,  and  a  passenger  disregards  the  rule,  he 
can  be  expelled  at  a  regular  station  only:  IlUnoia  Cent.  R.  R.  Co.  v.  Sutton,  42 
m.  439;  and  it  is  not  an  unreasonable  rule  for  a  railroad  company  to  require 
that  persons  desiring  to  ride  on  freight  trains  shall  procure  tickets  sold  ex- 
pressly for  such  trains:  IlUnoia  CenL  R.  R.  Co.  v.  Nelson,  59  Id.  112.  It  must 
be  observed,  however,  that  the  principal  case  does  not  hold  that  a  freight 
train  must  draw  up  to  the  passenger  platform,  but  simply  that  the  passenger* 
must  be  put  off  at  a  station:  Id.  114.    Prior  to  the  principal  case,  the  law  iik 
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lUinois,  with  respect  to  recovery  of  damages  for  being  put  off  a  railroad  train, 
liad  not  been  settled.  That  was  the  first  of  this  class  of  cases:  IlSnoia  Cent. 
R,  R,  Co,  ▼.  Johnson,  67  HL  315;  where  a  passenger  was  put  off  the  cars  of  a 
railroad  company  by  the  conductor,  for  the  reason  that  he  had  not  procured 
« ticket  at  the  station  before  getting  aboard;  and  it  appeared  that  the  office 
at  the  station  was  closed,  when  it  should  not  have  been,  so  that  no  ticket 
could  be  had;  that  the  passenger  so  informed  the  conductor,  and  offered  to 
f>ay  the  regular  fare;  that  the  place  where  the  passenger  was  put  off  was  not 
at  any  station  or  usual  place  for  putting  passengers  off  the  train;  and  that 
this  was  done  in  the  night  time,  whereby  the  passenger  was  compelled  to 
walk  back; — under  these  circumstances  it  was  held  that  two  hundred  dollars 
•damages  were  not  excessive.  But  where  a  party  was  ejected  from  a  railroad 
car  unlawfully,  and  suffered  no  personal  injury,  was  delayed  only  one  day  in 
reaching  home,  and  his  pecuniary  loss  did  not  exceed  ten  doUars,  a  verdict 
i or  one  thousand  dollars  was  held  excessive  in  Chicago  eic  Ky  Co,  v.  ChU- 
Aolm,  79  Id.  584,  591 ;  and  where  a  passenger  paid  for  a  railroad  ticket  to  a 
•certain  station,  but  through  inadvertence  received  a  ticket  to  an  intermediate 
.point,  and  refused  to  pay  fare  from  the  station  named  in  his  ticket,  which 
was  only  twenty  cents,  and  refused  to  get  ofi^  so  that  he  had  to  be  put  off  by 
'force,  and  immediately  got  aboard  another  ooaoh,  agreeing  to  pay,  but  while 
making  change  made  use  of  grossly  profone  and  obscene  language  in  the  pres- 
ence of  ladies,  for  which  he  was  again  forcibly  expelled,  no  more  force  being 
used  either  time  than  was  necessary  to  overcome  hii  resistance,  it  was  held 
that  a  verdict  in  a  suit  by  him  sgainst  the  company,  giving  him  fifteen  hnn* 
•dred  dollars,  was  grossly  excessive,  and  out  of  all  proportion  to  the  injury 
inflicted  upon  the  plaintiff,  other  than  what  was  attributable  to  his  own 
misconduct:  Chicago  etc  R  R,  Co,  v.  Orifin,  68  Id.  499,  507.  The  princi- 
4>al  case  was  also  cited  in  IHkuOB  Cent  R.  R.  Co.  r.  WltiUemore,  43  Id.  422; 
S.  C,  post,  p.  140;  and  distinguished  in  Chicago  etc  R.  R.  Co,  r,  Or^mt  68 
Id.  607.  _. 


Illinois  Central  R.  R.  Co.  v.  Whittemoeb. 

[48  Illinois,  420.] 

1PASSKNa8R*s  Refusal  to  Surrendkr  his  Ticket  to  Railroad  Conductob 
WHEN  Demanded  does  not  constitute  the  same  offense  as  the  refusal  to 
pay  fare,  and  the  statutory  prohibition  against  the  expulsion  of  a  passen- 
ger for  non-payment  of  fare,  except  at  a  regular  station,  does  not  apply 
to  the  former  case. 

fUlLROAD    COHPANT    MAT    EXFEL    PaSSENOEB  FROM    ITS    TrAIN,   AT  PlACI 

Other  than  Regular  Station,  for  the  violation  of  any  reasonable  rule 
other  than  that  of  non-payment  of  fare. 

"Statute  Forbids  Expulsion  of  Passenger  at  Place  Other  than  Regu- 
lar Station,  only  in  Case  of  Refusal  to  Pat  Fare;  and  a  passen- 
ger's neglect  to  purchase  a  ticket  before  entering  a  railroad  train,  when 
required  by  the  rules  of  the  company  to  do  so,  amounts  in  substance  to 
a  refusal  to  pay  fare,  and  justifies  an  expulsion  only  at  a  regular  station. 

Hailroad  Compant  has  Right  to  Require  of  its  Passengers  Compu* 
ANCE  WITH  All  Reasonable  Rules  tending  to  promote  comfort,  con- 
venience, good  order,  and  behavior,  and  to  secure  the  safety  of  its  trains^ 
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and  to  enable  the  company  to  conduct  its  basinesfl  as  a  common  ctirier 
with  advantage  to  the  public  and  to  itself. 

Railroad  Company  is  Bouin>  to  Carbt  Pabsknokr  who  obserres  all  rea> 
sonable  rules  of  the  company. 

Bailboab  Coufant  has  Common-law  Right  to  Expel  PAflsxNGEB  fbom 
ITS  Trauv,  where  he  has  wantonly  disreg^arded  any  reasonable  rule;  bat 
the  company  must  not  select  a  dangerous  or  inoonyenient  place,  and  must 
use  no  more  force  than  may  be  necessary  for  the  expulsion;  and  thia 
right  has  been  restricted  by  statute  in  cases  of  non-payment  of  fare  only. 

Rdlb  of  Hailboad  Company  Rbquikino  Pabsbnobbs  to  Surrbhder  thue 
Tickets  to  the  conductor,  when  demanded,  is  a  reasonable  one  and  may 
be  enforced. 

Court  must  Dktxbmink  whither  Rule  Adopted  by  Railboad  Company 
IS  Rkasokablb  One.  Such  question  is  purely  one  of  law,  and  most  be 
determined  by  the  court,  and  not  the  jury,  alUiough  it  is  proper  for  the 
court  to  admit  testimony  as  to  the  necessity  of  such  rule. 

Railroad  Company  must  Respond  in  Damages  iv  It  Uses  Unnbcbsbabt 
ViouBNCx  in  expelling  passenger  who  has  wantonly  disregarded  any  of 
its  reasonable  rules. 

The  facts  are  stated  in  the  opinion. 
WUUams  and  Burry  for  the  appellants. 
IngersoUj  Puterbaugk,  and  Shaw,  for  the  appellee. 

By  Court,  Lawbence,  J.  This  was  an  action  of  trespass 
brought  by  Whittemore  against  the  Illinois  Central  Railroad 
Company  and  N.  W.  Cole,  a  cond  actor  in  the  service  of  the 
company,  for  wrongfully  expelling  the  plaintiff  from  a  train. 
It  appears  the  plaintiff  had  taken  passage  from  Decatur  to  El 
Paso,  and  had  procured  the  necessary  ticket.  After  the  train 
passed  Kappa,  the  station  preceding  El  Paso,  the  conductor 
demanded  the  plaintiff's  ticket,  which  the  latter  refused  to 
surrender  without  a  check.  This  the  conductor  refused  to 
give;  and  after  some  controversy  with  the  plaintiff,  stopped 
the  train,  and  with  the  aid  of  a  brakeman  expelled  the  plain- 
tiff. There  is  considerable  evidence  in  the  record  given  for 
the  purpose  of  showing  that,  even  admitting  the  right  of  the 
defendants  to  expel  the  plaintiff,  an  unnecessary  and  wanton 
degree  of  violence  was  used,  from  which  the  plaintiff  received 
a  permanent  and  severe  injury.  As,  however,  the  case  must 
be  submitted  to  another  jury,  we  forbear  from  any  comments 
on  this  portion  of  it.  The  jury  gave  the  plaintiff  a  verdict 
for  $3,125,  for  which  the  court  rendered  judgment,  and  the 
defendants  appealed. 

In  sustaining  a  demurrer  to  the  fourth  plea,  and  in  giving 
the  instructions,  the  circuit  court  held  that,  although  the 
rules  of  the  road  required  the  conductor  to  take  up  the  plain* 
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tiff's  ticket,  and  notwithstanding  he  may  have  refused  to  sur- 
render it  when  demanded,  the  defendants  had  no  right  to  ex- 
pel  him  from  the  cars,  except  at  a  regular  station.  In  support 
of  this  position,  it  is  urged  by  counsel  for  appellee  that  the  re- 
fusal to  surrender  the  ticket  was  merely  equivalent  to  a  refusal 
to  pay  the  fare,  and  that  the  statutory  prohibition  against  the 
expulsion  of  passengers  for  this  cause,  except  at  a  regular  sta- 
tion, should  be  applied  to  cases  like  the  present.  We  held,  in 
the  case  of  Chicago  etc.  R,  R.  v.  Flagg^  43  111.  364  [arUCy  p» 
133],  that  the  neglect  to  buy  a  ticket  before  entering  the  train^ 
when  required  by  the  rules  of  the  road,  was  the  same  thing  in 
substance  as  the  refusal  to  pay  the  fare,  and  justified  an  ex* 
pulsion  only  at  a  regular  staticm.  But  the  refusal  to  surrender 
a  ticket  for  which  the  requisite  fare  has  already  been  paid  is 
certainly  not  the  same  thing  as  refusal  to  pay  the  fare.  It 
may  be  no  worse  offense  against  the  rights  of  the  railroad 
company  than  the  refusal  to  pay  the  fare,  but  it  is  not  the 
same  offense.  Perhaps  there  was  no  good  reason  why  the 
legislature  should  have  forbidden  railways  to  expel  a  pas* 
senger  only  at  a  regular  station  for  the  non-payment  of  &re, 
and  have  left  them  at  liberty  to  expel  one  at  any  other  point 
for  the  disregard  of  any  other  reasonable  rule.  But  it  has 
done  so,  and  it  is  oar  duty  to  leave  the  law  as  the  legislature 
thought  proper  to  establish  it 

What,  then,  is  the  right  of  a  railway  company  in  reference 
to  its  passengers?  Clearly,  to  require  of  them  the  observance 
of  all  such  reasonable  n:de8  as  tend  to  promote  the  comfort 
and  convenience  of  the  passengers,  to  preserve  good  order  and 
prepriety  of  behavior,  to  secure  the  safety  of  the  train,  and  to 
enable  the  company  to  conduct  its  business  as  a  common  car- 
rier with  advantage  to  the  public  and  to  itself.  So  long  as 
such  reasonable  rules  are  observed  by  a  passenger,  the  com- 
pany is  bound  to  carry  him;  but  if  they  are  wantonly  disre- 
garded, that  obligation  ceases,  and  the  company  may  at  once 
expel  him  from  the  train,  using  no  more  force  than  may  be 
necessary  for  that  purpose,  and  not  selecting  a  dangerous  or 
inconvenient  place.  This  is  a  common-law  right,  arising  from 
the  nature  of  their  contract  and  occupation  as  common  car- 
riers, and,  as  already  remarked,  it  has  been  restricted  by  the 
legislature  only  in  cases  where  the  offense  consists  in  non- 
payment of  fare:  Chicago  etc,  R,  R.  Co.  v.  Parks^  18  111.  460 
[68  Am.  Dec.  662];  HiUiard  v.  Govld,  34  N.  H.  230  [66  Am. 
Dec.  765];  Cheney  v.  Boston  etc.  R.  R.  Co.^  11  Met  121  [45 
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Am.  Dec.  190].  If,  then,  the  regalation  requiring  passengers 
to  surrender  their  tickets  was  a  reasonable  one,  the  ruling  of 
the  court  below  on  this  point  was  erroneous. 

That  the  rule  is  a  reasonable  one,  really  admits  of  no  con- 
troversy. It  was  shown  by  witnesses  on  the  trial,  and  must 
l)C  apparent  to  any  one,  that  the  company  must  have  the  right 
lo  require  the  surrender  of  tickets,  in  order  to  guard  itself 
xtgainst  imposition  and  fraud,  and  to  preserve  the  requisite 
method  and  accuracy  in  the  management  of  its  passenger  de- 
partment. 

The  circuit  court  left  it  to  the  jury  to  say  whether  the  rule 
was  reasonable.  This  was  error.  It  was  proper  to  admit  tes- 
timony, as  was  done,  but  either  with  or  without  this  testi- 
mony, it  was  for  the  court  to  say  whether  the  regulation  was 
reasonable,  and  therefore  obligatory  upon  the  passengers.  The 
necessity  of  holding  this  to  be  a  question  of  law,  and  therefore 
within  the  province  of  the  court  to  settle,  is  apparent  from  the 
consideration  that  it  is  only  by  so  holding  that  fixed  and  i)er- 
manent  regulations  can  be  established.  If  this  question  is  to 
be  left  to  juries,  one  rule  would  be  applied  by  them  to-day 
and  another  to-morrow.  In  one  trial,  a  railway  would  be  held 
liable,  and  in  another,  presenting  the  same  question,  not  lia- 
ble. Neither  the  companies  nor  passengers  would  know  their 
rights  or  their  obligations.  A  fixed  system  for  the  control  of 
the  vast  interests  connected  with  railways  would  be  impossi- 
ble, while  such  a  system  is  essential  equally  to  the  roads  and 
to  the  public.  A  similar  view  has  recently  been  taken  of  this 
question  in  the  case  of  Vedder  v.  Fellows,  20  N.  Y.  126. 

The  judgment  must  be  reversed;  but  if  it  appears,  upon 
another  trial,  that  unnecessary  violence  was  used,  the  defend- 
ants must  respond  in  damajges. 

Judgment  reversed. 

For  Non-patmxnt  ov  Farb  Passenger  mat  be  Expelled  at  REOtrLAB 
Station,  but  not  Ei^ewherb:  See  ooUected  cases  in  note  to  Chicago  etc 
n.  n.  Co.  V.  Flagg,  ante,  p.  133. 

Afl  TO  Second  Point  in  Stllabus,  tupra,  see  extended  note  to  Common- 
^eeaUh  y.  Power,  41  Am.  Deo.  476,  477;  extended  note  to  Chicago  etc.  H.  B, 
Co,  V.  Parks,  68  Id.  570-673. 

Railroad  Company  mat  Reqitirb  Compliance  on  Part  of  Passenobrb 
wmi  All  Reasonable  Rules,  inclnding  purchase  of  tickets:  CommonweaUh 
T.  Power,  41  Am.  Dec.  473,  showing  in  an  extended  note  what  are  reasonable 
rales;  extended  note  to  Chicago  etc  R.  R.  Co.  y.  Parka,  68  Id.  570-^73;  and 
is  bonnd  to  carry  a  passenger  who  oomplies  with  them:  Extended  not«  to 
"JommonweaUh  v.  Power,  41  Id.  471-4861 
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Passengers  must  not  be  Expelled  in  Dangerous  or  Inoonyenixkt- 
Places:  State  v.  Overton^  Gl  Am.  Dec  671;  note  to  CommonwedUh  v.  Power, 
41  Id.  477;  or  while  the  train  is  in  motion:  Kote  to  Chicago  etc  S.  B,  Co.  r. 
Parks,  68  Id.  572;  Sai^Tord  v.  Eigfuh  Ave.  R.  R  Co,,  80  Id.  286. 

Rule  Requirino  Surrender  or  Tickets  is  Reasonable  One,  Airi> 
KAT  BE  Eniorged:  See  extended  note  to  ConmumweeUtfi  v.  Power,  41  Am.  Dea 
476;  extended  note  to  CkUxtgo  etc  R.  R.  Co.  y.  ParU,  68  Id.  570-^73. 

Rbasonablkness  or  lUn.ROAD  Rules,  whether  Question  or  Fact  or 
or  Law:  See  note  to  CommumweaUkr.  Power,  41  Am.  Dec.  471;  Staie  v.  Over- 
Urn,  61  Id.  671;  Dayv.  Owen,  72  Id.  62;  Morrw  etc  R.  R.  Co.  y.  Ayrei,  80 
Id.  216. 

Railroad  Company  must  Rbbpokd  in  Damages  roR  Using  Violence 
IN  ExPKLUNO  Passenger:  Sa^ford  y.  Eighth  Ave  R.  R.  Co.,  80  Am.  Dec 
286,  and  note  290. 

In  Expeluno  Passknoer,  Railroad  Company  must  Use  No  More 
Force  than  is  Keobssart  for  that  purpose:  8taU  r.  Overton,  61  Am.  Dec 
671;  note  to  Chicago  etc  R.  R.  Co.  y.  Parks,  68  Id.  672;  O^Brien  y.  Boston  etc 
R.  R.  Co.,  77  Id.  347;  Johnson  y.  Concord  R.  R.  fiorp.,  88  Id.  199. 

Passenger  on  Railroad  Train  must  Comply  with  Company's  Rea- 
sonable Rules:  Sullivan  v.  Philaddpliia  etc  R.  R.  Co.,  72  Am.  Dec  698. 

The  principal  case  was  cited  in  Chicago  etc  S^y  Co.  y.  Williams,  65  HI. 
ISS,  to  the  point  that  for  a  non-compliance  with  a  reasonable  rale  of  a  rail- 
road company  other  than  for  non-payment  of  fare,  a  party  may  be  expelled 
from  a  train  at  a  point  other  than  a  regular  station.  In  that  case  it  was 
held  that  a  railroad  company  are  authorized  to  make  and  enforce  whateyer 
rules  will  tend  to  the  comfort,  order,  and  safety  of  passengers  on  their  road, 
tmt  that  such  rules  must  always  be  reasonable  and  uniform  in  respect  to  per- 
sons. Thus  a  colored  woman  cannot  be  excluded  from  a  car  specially  set 
■part  f  (Mr  ladies  solely  on  the  ground  of  color. 


Stbahorn  V.  Union  Stock  Yard  and  Transit 

Company. 

[4$  Illinois,  434.1 

FioroB  HAS  Lun  ior  General  Balance  on  Property  op  his  Principai^ 
ZH  hib  Actual  Possession,  and  such  possession  is  notice  of  his  lien  to 
oreditors  and  purchasers. 

OnmoNOR  ov  Property  in  Transitu  has  Right  to  Direct  Changs  in 
ITS  Destination,  and  haye  it  deliyered  to  a  different  consignee;  and  th« 
carrier  is  bound  to  obey  such  direction. 

Consignee,  to  Enioroe  Lien  vor  General  Balance  against  Consignor, 
MUffT  HAYE  Possession  ov  Property.  Thus  where  property  has  been 
shipped  to  A,  and  its  destination  while  In  transitu  has  been  changed  by 
the  consignee  to  B,  and  A  does  not  get  possession  of  the  property  before 
notice  is  giyen  to  the  carrier  that  it  is  to  be  deliyered  to  B^  A  acquires 
BO  lien  on  the  property  for  any  general  balance  against  the  consignor. 

Thb  fiBUsts  are  stated  in  the  opinion. 
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/.  V.  Le  Moynej  for  the  appellartts. 
George  (7.  CampbeUj  for  the  appellees. 

By  Court,  Walker,  C.  J.  This  was  an  action  of  trover^ 
brought  by  appellants  in  the  superior  court  of  Chicago, 
against  appellees,  for  the  recovery  of  a  car-load  of  hogs.  On 
the  trial  it  appeared  in  evidence  that  appellants,  in  Septem- 
ber, 1866,  wrote  a  letter  to  M.  V.  Butler,  at  Iowa  City,  in 
which  they  authorize  him  to  draw  on  them  for  five  hundred 
dollars,  and  for  the  balance  when  he  gets  stock  to  the  rail- 
road; but  would  not  like  him  to  hold  it  more  than  a  week  at 
a  time.  On  the  back  of  the  letter  they  indorsed  the  follow- 
ing:— 

'^  First  National  Bank,  Iowa  City:  We  will  honor  all  drafts 
drawn  on  us  by  M.  V.  Butler.  R.  Strahorn  A  Co." 

Butler  gave  this  letter  of  credit  to  Hubbard,  the  cashier  of 
the  bank,  and  it  seems  that  an  arrangement  was  made  by 
which  Butler  could,  in  purchasing  hogs,  check  on  the  bank 
to  pay  for  hogs  purchased,  and  then  draw  upon  Strahom  & 
Co.,  to  cover  such  advances.  Hubbard  testifies  that  Butler 
never  drew  in  advance  of  purchases,  but  made  his  checks  on 
the  bank  for  his  purchases,  and  afterwards  drew  upon  Stra- 
hom &  Co.  to  cover  such  advances. 

The  business  continued  in  this  manner  until  the  80th  of 
January,  1867,  when  tha  last  draft  was  drawn  by  Butler  on 
appellants.  This  draft  was  for  one  thousand  dollars,  at  three 
days  after  sight,  and  was  delivered  to  Hubbard,  the  cashier, 
and  lacked  something  of  balancing  his  account  with  the  bank. 
It  seems  that  between  that  date  and  the  3d  of  February  the 
bank  advanced  $1,295.75  to  Butler,  and  he  had  in  the  mean 
time  made  deposits  sufficient  to  cover  the  balance  against 
him  on  the  30th  of  January,  1867,  and  to  reduce  the  balance 
due  the  bank  to  $800. 

On  the  third  day  of  February,  Hubbard  received  a  letter 
from  appellants  that  they  would  accept  no  more  drafts  drawn 
by  Butler.  Hubbard  thereupon  saw  Butler  at  the  depot,  and 
learned  that  the  hogs  had  just  been  shipped  to  appellants. 
He  insisted  that  Butler  should  secure  the  bank  for  the  money 
it  had  advanced  to  purchase  this  car-load  of  hogs.  Butler 
thereupon  sold  the  hogs  to  Hubbard  for  $1,074.80,  being  the 
amount  paid  for  the  hogs,  and  the  sums  still  due  the  farmers 
of  whom  they  were  purchased,  which  the  bank  agreed  to  and 
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did  afterward  pay.  The  railroad  agent  at  Iowa  City  was  no- 
tified of  the  sale,  and  Butler  gave  up  the  freight  receipt,  and 
the  railroad  company  gave  to  Hubbard  a  new  one,  and  he 
directed  that  the  hogs  be  delivered  to  Conger  &  Co.,  on  his 
account.  Butler  gave  the  agent  at  Iowa  City  an  order  to  the 
Agent  at  Chicago,  notifying  him  that  he  had  sold  the  hogs  to 
Hubbard,  and  directing  him  to  deliver  them  on  their  arrival 
to  R.  P.  &  M.  Conger  for  Hubbard.  The  order  was  imme- 
diately sent  to  the  agent  at  Chicago,  and  he  was  directed  to 
change  the  name  on  the  way-bill  from  Strahorn  to  Conger 
A  Co. 

The  hogs  arrived  at  Chicago  on  Sunday,  the  4th  of  Pebm- 
ary,  and  were  delivered  to  appellee.  The  way-bill  named 
Strahorn  &  Co.,  consignee  for  account  of  M.  V.  Butler,  with  a 
line  erased,  and  these  words  written  in:  "  Consignee  Conger 
A  Co.,  account  of  W.  H.  Hubbard."  The  stock  was  unloaded 
at  the  yards  and  placed  in  a  pen,  and  fed  over  Sunday  by  the 
order  of  Strahorn's  agent,  but  the  freight  was  not  paid,  and  an 
actual  delivery  was  not  made  to  them. 

The  letter  of  the  agent  at  Iowa  City  was  received  by  the 
agent  at  Chicago,  who  sent  it  to  the  agent  of  the  railroad  com- 
pany, who  had  unloaded  the  hogs  and  delivered  them  to  the 
stock  company.  On  Monday  morning,  the  5th,  the  stock-yard 
agent  informed  the  division  agent  of  the  yard  that  the  con- 
signment had  been  changed  from  Strahorn  &  Co.  to  Conger  & 
Co.,  and  that  he  must  change  it  on  the  books,  which  he  did, 
and  Strahorn  &  Co.  were  informed  of  the  change,  and  that 
they  must  not  sell  the  hogs.  The  hogs  remained  in  the  actual 
possession  of  the  stock-yard  company  until  they  were  sold. 
They  made  no  actual  delivery  to  either  consignee. 

On  Tuesday,  the  6th,  the  railroad  agent  who  delivered  the 
hogs  to  the  stock-yard  proposed  to  both  consignees  that  the 
hogs  be  sold,  and  the  money  held  by  the  railroad  company 
until  it  should  be  decided  which  of  them  was  entitled  to  re- 
ceive it,  to  which  they  both  agreed.  The  freight,  sixty-four 
dollars,  and  the  stock-yard  charges,  eight  dollars  for  corn,  and 
keeping  the  hogs,  were  paid  by  the  railroad  agent.  A  demand 
was  made,  and  a  refusal  to  deliver  the  hogs,  and  appellants 
sued  to  recover  for  a  conversion.  The  cause  was  tried  by  the 
court  by  consent,  and  the  issues  were  found  for  defendants. 
A  motion  for  a  new  trial  was  entered,  which  the  court  over* 
ruled,  and  rendered  judgment  according  to  the  finding;  to 
reverse  which  this  appeal  is  prosecuted. 
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It  is  insisted  that  inasmuch  as  Butler  was  indebted  to  ap- 
pellants on  a  general  balance,  and  as  he  shipped  to  them  this 
>car-load  of  hogs,  appellants  thereby  acquired  such  a  lien  on 
the  property  as  placed  it  out  of  the  power  of  Butler  to  sell  the 
property  to  the  bank  to  pay  their  debt  against  him.  There 
^eems  to  be  no  question  raised  as  to  the  bona  fides  of  either  of 
these  debts.  Appellants'  claim  was  for  a  balance  due  on 
money  advanced  to  pay  for  previous  shipments,  while  the  debt 
to  the  bank  was  for  the  very  money  paid  on  the  purchase  of 
these  hogs.  Had  Butler  the  power  while  the  property  was  in 
transitu  to  change  its  destination,  and  to  have  it  delivered  to 
41  different  consignee?  In  the  case  of  Winne  v.  Hammondtf  37 
HI.  99,  it  was  held  that  a  factor  has  a  lien  for  a  general  bal- 
4ince  on  the  property  of  his  principal  in  his  actual  possession, 
jmd  that  such  possession  was  notice  of  his  lien  to  creditors 
«nd  purchasers. 

In  the  case  of  Levna  v.  Oaiena  etc,  R,  R.,  40  111.  281,  the 
questions  were  very  similar  to  these  presented  by  this  record. 
It  was  there  said:  "The  question,  then,  is,  Has  the  consignor 
of  the  property,  which  he  has  put  in  the  possession  of  a  com- 
mon carrier  to  be  carried  and  ^^livered  to  a  designated  con- 
signee, a  right  to  change  the  destination  before  it  is  delivered? 
4ind  can  the  carrier  refuse  to  obey  the  consignor's  orders  tc 
that  effect?  The  principle  may  be  broadly  stated  that  a  con- 
signor of  goods  has  the  right  to  direct  a  change  in  their  desti- 
nation, and  that  the  carrier  is  bound  to  obey  such  directions." 
In  that  case  as  in  this  the  consignor  was  indebted  to  the 
consignee  on  a  general  balance.  The  court  say:  "It  is  in 
vain  to  pretend  that  Campbell  and  Woodruff  had  any  lien  or 
claim  on  this  grain;  it  was  never  in  their  possession  symboli- 
cally by  bill  of  lading  or  actually  by  delivery  before  the  notice 
was  given  to  the  railroad  company  by  the  consignors  that  they 
had  made  advances  upon  it."  Appellants  in  this  case  had 
not  acquired  possession  of  the  hogs,  any  more  than  had  the 
consignees  of  the  grain  in  that  case.  In  both  the  bill  of  lad- 
ing and  contract  for  the  freight  described  the  consignee.  The 
carrier  had  in  each  case  received  the  actual  possession  of  the 
property  to  be  transported,  and  in  the  same  manner  in  each 
case  the  destination  was  changed  by  the  order  of  the  consignor. 
Ko  material  difference  is  perceived  in  the  two  cases,  and 
that  must  govern  this.  The  judgment  of  the  court  below  is 
jifiirmed. 

Judgment  affirmed. 
AM.  i)Bc.  Vol.  xcn-io 
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As  TO  FiBST  Point  in  Stllabus,  tupra.  Bee  extended  note  to  Digelow  t. 
WaXker^  58  Am.  Dec.  167;  Knapp  v.  Alvord,  40  Id.  ?41.  note  244;  McKemi^ 
T.  Nenhs^  38  Id.  291;  Pattenon  v.  McOaJiey,  13  id.  2U6. 

As  TO  SsooNB  Point  in  Syllabus,  nipra,  see  Batik  qf  Rochtster  r.  Jtmts^ 
55  Am.  Dec.  2d0,  note  299;  Wood  v.  Roach,  1  Id.  276;  extended  note  ta 
Rudaer  t.  Domovan,  19  Am.  Rex).  87-92,  on  right  of  stoppage  m  tranritH. 

As  TO  Thikd  Ponrr  in  Syllabus,  Bupra,  see  Detka  ▼.  Pope,  41  Am.  Deo» 
76;  WMer  ▼.  Coil,  67  Id.  522;  extended  note  to  Bigdaw  ▼.  WaJher,  58  IdL 
187,  on  factor's  li«i*  No  lien  is  effeotnal  nnleas  it  ia  accompanied  by 
■ion:  Ooku  ▼.  Uaom,  41  Id  379. 


Beoeman  V.  Kbeameb. 

'[4SlLLnrOI8,4l7.] 

RioBT  TO  Takb  Fob  Bildiiqs,  at  Qojokov  Law,  so  EasnmALLT  to 
BiOBT  OF  Soil  in  Strxaks  or  bodies  of  water  where  the  tide  does  not 
ebb  and  flow,  that  if  the  riparian  proprietor  owns  npon  both  aides  of 
SQch  stream,  no  one  bat  himielf  may  come  npon  the  limits  of  his  land 
and  take  fish  there;  and  the  same  mle  applies  so  far  as  his  land  extends^ 
to  wit,  to  the  thread  of  the  stream,  where  he  owns  npon  one  side  only. 
Within  these  limits,  by  the  common  law,  his  right  of  fishoiy  is  sole  and 
exdnsiTe,  unless  restricted  by  some  local  law  or  well-established  nsag» 
of  the  state  where  the  premises  may  be  sitoate. 

BuBT  TO  FuH  IS  Pbopkrtt,  and  mat  bb  GiiANTBi>.  The  right  to  take- 
fish  within  the  limits  of  one's  own  land  boonding  npon  and  including  » 
stream  not  navigable,  is  so  far  a  subject  of  distinct  properfcy  or  owner- 
ship that  it  may  be  granted,  and  will  pass  by  a  general  grant.of  the  land 
its^f,  unless  expressly  reserved;  or  it  may  be  granted  as  a  separate  and 
distinct  property  from  the  freehold  of  the  land;  or  the  land  may  b* 
granted,  while  the  grantor  reserves  the  fishery  to  himself. 

AiOnoN  OF  Trespass  Lies  aoainst  A  fob  Bhtkbiito  upon  B*8  Laitd  ahi^ 
FiSBXRT,  and  taking  fish  from  the  watsn  thereof  agsinst  the  will  and 
protest  of  the  owner,  and  this  independently  of  the  question  of  owner> 
ship  in  the  fish. 

ApPORTIONMKNT  of  COffTS    UNDER    ILLINOIS    STATUTE^  IN   GA8I  OF  AFFXAL 

from  a  judgment  of  a  justice  of  the  peace,  is  wholly  diseretionazy  with 
the  circuit  court,  which  must  take  a  view  of  the  whole  cass^  asosrtata 
where  the  justice  of  it  is,  and  so  apportion  the  costs. 

The  facts  are  stated  in  the  opinion. 

H,  Loring  and  W.  H.  Richer9ony  for  the  plaintiffs  in  enor. 

WiUiam  Potter^  for  the  defendants  in  error. 

By  Court,  Breese,  J.  By  the  common  law,  a  right  to  take 
fish  belongs  so  essentially  to  the  right  of  soil  in  streams  or 
bodies  of  water,  where  the  tide  does  not  ebb  and  flow,  that  if 
the  riparian  proprietor  owns  upon  both  sides  of  such  stream^ 
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no  one  but  himself  may  come  upon  the  limits  of  his  land  and 
take  fish  there;  and  the  same  rule  applies  so  far  as  his  land 
extends,  to  wit,  to  the  thread  of  the  stream,  where  he  owns 
upon  one  side  only.  Within  these  limits,  by  the  common  law, 
his  right  of  fishery  is  sole  and  exclusive,  unless  restricted  by 
some  local  law  or  well-established  usage  of  the  state  where  the 
premises  may  be  situate:  Washburn  on  the  Law  of  Easements 
and  Servitudes,  441,  referring  to  Hargrave's  Law  Tracts,  5; 
Woolrych  on  Waters,  87;  Chalker  v.  Dickinson^  1  Conn.  382 
[6  Am.  Dec.  250];  Waters  v.  LiUeyj  4  Pick.  145  [16  Am.  Dec. 
333];  Hooker  v.  Cummingay  20  Johns.  90  [11  Am.  Deo.  249]; 
MeFarlin  v.  Eaeez  Co.,  10  Cush.  304. 

This  right  to  take  fish  within  the  limits  of  one's  land  bound- 
ing upon  and  including  a  stream  not  navigable  is  so  far  a  sub* 
ject  of  distinct  property  or  ownership  that  it  may  be  granted, 
and  will  pass  by  a  general  grant  of  the  land  itself  unless  ex- 
pressly reserved;  or  it  may  be  granted  as  a  separate  and  dis- 
tinct  property  from  the  freehold  of  the  land;  or  the  land  may 
be  granted,  while  the  grantor  reserves  the  fishery  to  himself. 

In  this  case,  the  record  shows  that  the  plaintiffs  below  showed 
either  a  legal  or  equitable  title  to  the  lands  on  which  the  lake 
was  situate,  and  actual  possession  and  cultivation  of  the  adja- 
cent lands  described  in  the  title  papers  they  exhibited. 

It  appears  the  lake  is  a  small  sheet  of  water  about  seven 
miles  from  the  Kankakee  River,  and  has  an  outlet  to  that 
river.  It  abounds  in  fish  of  a  choice  kind.  The  defendants 
went  on  it  with  small  boats  they  had  brought  with  them, 
equip{>ed  with  a  seine,  which  they  dragged  in  the  lake,  against 
tiie  will  and  protest  of  the  owners  of  the  land. 

This  entering  upon  the  land  and  fishery,  which  was  exclusive 
in  the  plaintiffs,  was  a  trespass  upon  their  premises,  for  which 
the  action  of  trespass  lay,  independently  of  the  question  of 
ownership  in  the  fish.  The  plaintiffs  had  therefore  a  clear 
right  to  recover  for  the  trespass. 

The  suit  was  originally  commenced  before  a  justice  of  the 
peace,  and  damages  recovered  to  the  amount  of  twenty-five 
dollars.  On  appeal  to  the  circuit  court,  the  jury  in  that  court 
rendered  a  verdict  for  plaintiffs  of  five  dollars,  and  the  court, 
on  motion  of  defendants  there,  apportioned  the  costs,  adjudging 
against  the  defendants  $181.40,  and  against  the  plaintiffs  the 
sum  of  $20.60,  when  it  appears  that  the  costs  made  by  tlie 
defendants  below  were  $160,  and  those  made  by  the  plaintiffs 
below  were  $95.50. 
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The  motion  of  defendants  in  the  circuit  court  was  to  appor- 
tion the  costs  ''according  to  the  statute." 

It  is  now  assigned  for  error  that  the  apportionment  made 
by  the  court  is  not  according  to  the  statute.  It  is  argued  by 
plaintiffs  in  error  that  this  power  to  apportion  the  costs,  where 
a  recovery  has  been  reduced  on  appeal,  is  not  discretionary. 
Section  17  of  chapter  26  provides,  where  the  judgment  of  the 
justice  of  the  peace  shall  be  afibmed  in  part,  then  the  court 
shall  divide  the  costs  between  the  parties  according  to  the 
justice  of  the  case. 

Technically,  the  judgment  of  the  justice  has  not  been  af- 
firmed in  part,  as  the  case  was  tried  in  the  circuit  court  de 
fiovo^  and  a  verdict  rendered  for  the  plaintiffs  for  a  sum  suffi- 
cient to  carry  all  the  costs  against  the  defendants.  But,  on 
the  admission  that  the  judgment  of  the  justice  was  affirmed 
in  part  only,  it  is  clear  the  circuit  court  must  take  a  view  of 
the  whole  case,  and  ascertain  where  the  justice  of  it  is,  and  so 
apportion  the  costs.  It  is  wholly  discretionary  with  the  circuit 
court,  and  on  an  examination  of  the  evidence  before  it,  con- 
tained in  this  record,  it  was  not  difficult  to  see  that  the  justice 
of  the  case  was  wholly  with  the  plaintiffs.  The  defendants 
entered  upon  these  premises  in  a  riotous  and  tumultuous 
manner,  equipped  with  teams,  boats,  fishing-tackle,  and  seine, 
and,  against  the  remonstrances  of  the  proprietors  of  the  land 
and  of  the  fishery,  committed  their  trespass.  Why  the  plain- 
tiffs should  have  been  required  to  pay  more  than  a  nominal 
sum  in  order  to  a  technical  compliance  with  the  statute  to 
apportion  the  costs,  we  cannot  very  well  see.  Apportioning 
them  as  was  done,  if  an  error,  it  was  one  of  which  the  plain- 
tiffs in  error  cannot  complain. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Right  to  Fish  in  Waters  Innavioablk:  See  Commonwealih  ▼.  Chaptm^ 
16  Am.  Dec.  .386;  Waters  v.  LUIetj,  16  Id.  333;  Hooker  y.  Cttmming$t  11  Id. 
249.  The  right  exists  exclusively  ia  the  owner  of  the  adjacent  soil:  See  caeei 
cited.  But  the  riglit  of  fishery  in  navigable  waters  is  common  to  all:  Com" 
monwealth  v.  Chctpin,  supreu  Tlie  right  of  several  fishery  in  such  waters  can- 
not, however,  arise  as  an  incident  to  riparian  ownership:  ColUni  v.  Benburifp 
38  Id.  722.  Such  a  right  depends  upon  right  to  soil:  CoUini  t.  Benburpt  41 
Id.  155. 


April,  1867.]  Bakbr  v.  Young.  140 

Baker  v.  Tduno. 

[44  IlXmOIS,  42.] 

]jr  AonofK  igb  Slaitdcb,  PLAnmrv  mnr  Pson  Lawouaob  Laid  nr  Dwv 
I.AKATION,  or  80  nmcfa,  at  least,  as  folly  sustains  the  charge;  eqniTaleni 
wofds  in  meaning  will  not  bo  sa£Bcient.  All  the  words  need  not  be 
proiTed  if  those  which  are  proved  fnlly  establish  the  slander;  bnt  if  other 
words  not  laid  are  proved,  which  limit  or  change  the  meaning  of  those 
ooonted  on,  the  action  cannot  be  sustained.  If  all  the  words  laid  are 
naoessary  to  constitnte  the  slander,  they  mnst  be  proved  as  laid. 

Tabiakgk  does  mot  Exist  bxtwein  Words  Laid  and  Words  Provid, 
in  an  action  for  slander,  because  more  words  were  proved  than  laid, 
where  the  injury  complained  of  was  charging  the  plaintiff,  an  unmarried 
woman,  with  fornication,  and  the  additional  words  proved  did  not  alter 
the  charge,  but  only  specified  with  whom  the  offense  was  committed,  and 
that  an  effort  had  beea  made  to  produce  an  abortion. 

iBVTRUonoN  IS  NOT  Erronboi78»  AS  Bung  Oaloulatkd  to  Mislkad  Jury 
by  implying  that  it  did  not  matter  how  the  words  were  connected,  nor  as 
assuming  that  a  sufficient  number  of  words  had  been  proved,  where,  in 
an  action  for  slander  in  charging  the  plaintiff  with  fomicatiou,  the  jury 
were  informed  that  if  they  believed  a  sufficient  number  of  words  laid  in 
the  declaration  to  amount,  in  their  common  acceptation,  to  a  charge  of 
fornication,  had  lieen  proved  to  have  been  spoken  by  the  defendant,  they 
ahonld  find  for  the  plaintiff. 

iBRBVonoN  is  not  Erronboits,  as  Assumino  Guilt  of  DxncNDANT,  or  the 
circumstances  of  the  case,  where,  in  an  action  for  slander,  the  jury  were 
informed  that  the  law  implied  damages  from  the  speaking  of  actionable 
words,  and  that  the  defendant  intended  the  injury  the  slander  was  cal- 
culated to  effect. 

AonoN  lOR  Slandxr  CoMiamD  bt  Wur  Alons  ditrino  Marriagi 
lEUvr  BR  Brouoht  aoainvt  Husband  and  Wifb  Jointlt;  and  if  the 
Jury  finds  that  the  wife  spoke  the  slanderous  words,  a  verdict  must  be 
f  oond  against  both  def  endimts. 

Vbbdict  in  Action  against  Husband  and  Wdb  for  Slander  CknooTTED 
BT  Wife  is  Sufficient  where  it  simply  finds  the  defendants  guilty  and 
•Messes  the  damages,  instead  of  stating  that  it  found  the  defendants 
guilty  in  manner  and  form  as  alleged  in  the  declaration. 

CBBNBiiiirT  OF  Witnesses  and  Weight  of  Evidenge  are  Questions  for 
the  determination  of  the  jury. 

TsBDior  in  Action  fob  Slander  will  not  be  Set  aside  for  Excessive 
Daxaobb  unless  the  damages  are  palpably  excessive,  or  there  was  mani- 
fett  prejudice  or  other  misconduct  of  the  jury. 

Case,  brought  by  Augusta  Young,  an  unmarried  woman, 
against  Ludwig  Baker  and  his  wife,  Caroline  Baker,  for  slander 
alleged  to  have  been  uttered  by  the  wife,  in  charging  the  plain- 
tiff with  fornication.  The  jury  returned  the  following  verdict: 
''We,  the  jury,  find  the  defendants  guilty,  and  assess  the  dam- 
ages at  eight  hundred  dollars."  The  defendants'  motions  for 
a  new  trial  and  in  arrest  of  judgment  were  overruled,  and  the 
defendants  appealed.    Further  facts  appear  in  the  opinion. 
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Ooodwin  and  Williamsy  for  the  appellants. 
Barge  and  Heaton^  for  the  appellee. 

By  Court,  Walker,  C.  J.  In  actions  for  slander,  the  plain- 
tiff must  prove  the  language  laid  in  the  declaration,  or  so 
much,  at  least,  as  fully  proves  the  charge.  Equivalent  words 
in  meaning  will  not  be  sufficient.  It  is  true  that  all  of  the 
words  in  the  sentence  need  not  be  proven,  if  those  which  are 
proved  fully  establish  the  slander.  If,  however,  other  words 
not  laid  are  proved,  which  limit  or  change  the  meaning  of 
those  counted  on,  the  action  will  not  be  sustained.  If  all  the 
words  laid  are  necessary  to  constitute  the  slander,  then  they 
must  be  proved  as  laid:  Sanford  v.  Geddis,  15  111.  228;  Pat* 
ierson  v.  Edwards,  2  Gilm.  "20;  Williama  v.  OdeU,  29  111.  156. 

The  words  relied  upon  as  having  been  proved  are  contained 
In  the  second  count,  and  are  these:  ^^  'Gusta  Young  was  in  the 
family  way,  and  Rink  and  his  wife  took  her  to  a  Chicago 
doctor  to  have  the  child  worked  off."  **  'Gusta  Young  is  in 
the  family  way,  and  Rink  and  his  wife  took  her  to  a  Chicago 
doctor  to  have  the  child  worked  off."  Mrs.  Snyder  testifies 
that  Mrs.  Baker  stated  that  '^  Augusta  Young  was  in  the 
family  way  by  Tom  Beal."  William  Snyder  testified  that  she 
stated,  "'Gusta  Young  is  in  a  family  way";  "'Gusta  Young 
is  in  a  family  way  with  Tom  Beal ";  Rink  and  his  wife  had 
taken  her  to  Chicago  to  have  it  worked  off,  or,  '^  to  have  the 
child  worked  off";  can't  tell  which.  He  again  states  the  lat- 
ter words  both  ways.  It  is  urged  that  there  is  a  variance 
between  the  words  laid  and  the  words  proved,  because  more 
are  proved  than  laid. 

The  declaration  proceeds  for  an  injury  in  charging  appellee 
with  fornication,  and  under  the  authorities  above  referred  to, 
if  enough  of  the  words  were  proved  to  establish  the  slander, 
then  appellee  was  entitled  to  recover.  Snyder  swears  to  one 
set  of  the  words  as  laid.  He  also  swears  to  another  with  ad- 
ditional words,  but  which  in  no  sense  alter  or  change  the 
slander.  They  only  point  out  more  specifically  the  manner 
of  the  offense  charged.  They  only  specify  the  person  with 
whom  it  was  charged  that  appellee  had  committed  fomica- 
tion,  and  that  an  effort  had  been  made  to  produce  an  abortion. 
This  is  equally  true  of  Mrs.  Snyder's  testimony.  These  ad- 
ditional words  did  not  alter  the  charge,  that  appellee,  who 
was  an  unmarried  woman,  was  pregnant,  and  which  implied 
that  she  had  been  guilty  of  fornication  as  charged  in  the  deo* 
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laration.  We  are  therefore  of  the  opimon  that  the  jury  were 
warranted  m  finding  that  there  was  no  variance,  and  that  the 
blander  was  proved. 

It  is  urged,  however,  that  the  fifth  of  appellee's  instructions 
was  erroneous,  being  calculated  to  mislead  the  jury.  It  in* 
formed  them  that  if  they  believed  from  the  evidence  that  a 
sufficient  number  of  words  laid  in  the  declaration,  to  amount, 
in  their  common  acceptation,  to  a  charge  of  fornication  against 
-appellee,  had  been  proved  to  have  been  spoken  by  Caroline 
Baker,  they  should  find  for  appellee.  We  have  seen  that  such 
is  the  law.  But  it  is  insisted  that  it  informed  the  jury  it  did 
not  matter  how  the  words  were  connected,  whether  uttered 
in  the  same  sentence,  connection,  conversation,  or  otherwise. 
This  is  not  the  natural  import  of  the  language  of  this  instruc- 
tion,  nor  do  we  suppose  the  jury  so  understood  it,  when  we 
can  see  that  connected  clauses  of  sentences  proved  would,  in 
their  natural  construction,  clearly  imply  the  charge.  Had  it 
been  otherwise,  then  the  instruction  might  have  been  liable  to 
the  criticism  placed  upon  it  by  appellants.  Nor  do  we  see 
that  the  instruction  assumes  that  a  sufficient  number  of  words 
had  been  proved  to  establish  the  slander.  The  jury  are  told 
that  if  they  believe  that  such  words  had  been  proved,  they 
would  find  for  appellee. 

It  is  insisted  that  the  seventh  of  appellee's  instructions  was 
erroneous.  It  informs  the  jury  that  in  actions  for  slander  the 
law  implies  damages  from  the  speaking  of  actionable  words, 
and  also  that  the  defendant  intended  the  injury  the  slander 
is  calculated  to  effect;  and  the  jury,  in  case  they  find  a  ver- 
dict of  guilty,  are  to  determine  from  all  the  circumstances  in 
the  case  what  damages  ought  to  be  given,  and  are  not  confined 
to  mere  pecuniary  loss  or  injury.  We  do  not  think  that  this 
instruction  can  be  reasonably  understood  to  assume  the  guilt 
of  apx)ellee,  or  the  circumstances  in  the  case,  as  insisted  by 
appellants.  It  simply  lays  down  a  rule  of  law  applicable  to 
cases  of  slander,  and  leaves  the  jury  to  apply  it  to  the  case 
under  consideration.  The  natural  import  of  the  language  is 
not  that  the  defendant  named  in  the  instruction  is  the  defend- 
ant in  this  case,  or  that  the  circumstances  were  those  in  this 
case,  but  that  the  instruction  refers  to  any  defendant  or  the 
circumstances  in  any  case  of  slander.  We  are  therefore  of 
the  opinion  that  it  announces  a  correct  principle  of  law,  ap- 
plicable to  this  case,  and  did  not  mislead  the  jury. 

It  is  objected  that  the  verdict  is  insufficient  to  sustain  the 
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jadgment.  It  is  urged  that  the  plaintiff  Ludwig  Baker  did 
not  become  partieeps  criminis^  and  should  not  be  found  guilty 
without  having  been  accused,  and  having  an  opportunity  of 
defending  himself.  The  words  in  this  case  were  spoken  by 
the  wife  alone,  and  the  question  sought  to  be  raised  is,  whether 
a  judgment  can  be  recovered  against  him  for  slander  uttered 
by  the  wife.  The  rule  is  laid  down  by  Chitty,  that  for  torta 
committed  by  the  wife,  during  marriage,  as  for  slander,  as- 
sault, etc.,  or  for  any  forfeiture  under  a  penal  statute,  they 
must  be  jointly  sued;  but  that  they  cannot  be  jointly  sued  for 
slander  by  both:  1  Chit.  PI.  92.  From  this  rule,  and  it  seema 
to  be  fully  supported  by  authority,  if  the  jury  found  in  thia 
case  that  the  wife  spoke  the  words,  they  were  compelled  under 
the  issue  and  the  law  to  find  a  verdict  against  both  defend- 
ants, they  being  husband  and  wife.  Nor  do  we  see  that  the 
verdict  is  defective  because  it  fails  to  state  that  they  found 
appellants  guilty  in  manner  and  form  as  alleged  in  the  dec- 
laration. This  would,  no  doubt,  have  been  strictly  formal; 
but  such  was  the  obvious  meaning  of  their  finding.  It  was, 
we  think,  clearly  responsive  to  the  issue. 

As  to  the  question  of  the  credibility  of  witnesses,  that  was 
for  the  determination  of  the  jury.  In  the  conflict  of  evidence, 
whether  real  or  only  apparent,  it  was  for  them  to  give  weight 
to  such  portions  as  they  found  to  be  worthy  of  belief.  In  this 
case  we  see  no  reason  for  disturbing  the  verdict,  because  it  is 
not  sustained  by  the  evidence.  Nor  can  we  say  that  the  dam- 
ages found  were  excessive.  That  was  a  question  for  the  find- 
ing of  the  jury,  and  will  not  be  disturbed,  unless  the  damages 
are  palpably  excessive,  or  there  was  manifest  prejudice,  or 
other  misconduct  of  the  jury.  We  are,  after  a  careful  exam- 
ination of  this  entire  record,  unable  to  perceive  any  error  for 
which  the  judgment  of  the  court  below  should  be  reversed^ 
and  it  must  therefore  be  affirmed. 

Judgment  affirmed. 

SUBSTANCB  OVLT  OV  WORDS  LaID  DT    DbCLAIUTION  KEMD  BB  PrOVSD  DT 

AonoN  ior'Slandsb:  Hersh  v.  lUngwaU,  2  Am.  Deo.  392;  Hume  ▼.  ArrO' 
mnkh,  4  Id.  156;  Treat  v.  Browning,  10  Id.  156;  Whetler  ▼.  RM,  12  Id.  245, 
•ad  note;  EtUB  y.  AfUirobm,  13  Id.  496;  Purpk  y.  HorUm,  27  Id.  167;  C<mi- 
mona  y.  Walter*,  27  Id.  635;  Sloeumb  ▼.  Kuyhtndail,  27  Id.  764;  but  proof  of 
■imilar  or  equiYalent  words  will  not  be  sufficient:  Wheeler  v,  JRoibh,  Commons 
▼.  Wallera,  Sloeumb  y.  KuykendaU,  eupra;  WaUaee  y.  Dhxm,  82  IlL  205,  dting 
the  principal  case;  and  see  the  principal  case  also  referred  to  in  Thomaa  y. 
Fieeher,  71  Id.  579,  in  holding  that  oertain  alanderoua  words  were  proYod 
■nbstantially  as  laid. 
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Husband  and  Win  are  Jouttlt  Liablb  idb  Tobt  ConuamD  bt 
Wirs  AL02CB  D1TBIXO  Marriaob:  BrmU  y.  Moram,  83  Am.  Dm.  778;  and 
uoU;  BaU  r.  BenmeU,  83  Id.  356;  Kmnr.  HwtmoM,  86  Id.  006;  &  a,  88 Id. 
472. 

Vbrtoot  whxm  Set  Asam  roB  KxuMmiB  DiMiaflis  8m  Bom  t.  /wrf^ 
86  Am.  Deo.  373;  and  note 


LiKEss  V.  Hssraa. 

[41  Uimoia,  u&] 

Aonoii  WILL  HOT  Lib  to  Rbooyxb  back  Monbt  Sxiit  bt  Ovb  Pbbmv 
TO  Ajiothxb  with  the  object  of  indacmg  the  latter  to  nee  hu  inflnenoe 
to  obtain  the  nominatioii  to  a  pablio  office  of  the  fonner  without  refer* 
ence  to  fitneas  for  the  position  or  the  pablio  good,  and  the  penon  receiv* 
ing  the  money  did  not  lue  hie  influence  for  the  applicant  bnt  againat 
him. 

Action  by  Joseph  Liness  against  Anthony  C.  Hesing,  the 
editor  of  a  (German  newspaper,  to  recover  back  twenty  dollars 
aent  by  Liness  to  Hesing  with  the  object  of  inducing  Hesing 
to  use  his  influence  to  obtain  the  nomination  of  Liness  to  the 
office  of  clerk  of  the  police  court  in  Chicago.  Hesing  did  not 
use  his  influence  for  Liness,  but  against  him.  The  defendant 
bad  a  judgment  in  his  favor,  whereupon  the  plainti£f  sued  out 
a  writ  of  error. 

HaineSj  Storyj  and  King^  for  the  plaintiff  in  error. 
John  Lyle  King^  for  the  defendant  in  error. 

By  Court,  Lawrence,  J.  Liness  being  desirous  of  procuring 
the  office  of  clerk  of  the  police  court  in  the  city  of  Chicago, 
sent  to  Hesing  the  following  letter: — 

«  (Private.) 

"  CracAGO,  April  7,  1866. 
•*A.  C.  Hesing,  Esq.,  Present. 

"  Dear  Sir, — Inclosed  please  find  twenty  dollars,  for  which 

please  use  your  influence  to  get  me  nominated  for  police  court 

clerk;  if  I  get  the  nomination,  call  on  me  for  twenty  more. 

"  I  am,  sir,  very  truly  yours, 

"Joseph  Liness." 

Hesing  used  his  influence,  not  for  Liness,  but  against  him, 
whereupon  the  latter  brings  this  action  to  recover  the  twenty 
dollars.  The  object  of  sending  this  money  was  to  secure  the 
nomination  and  election  of  the  plaintiff  to  a  public  office  of 
trust  and  responsibility  without  reference  to  his  fitness  for  the 
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position  or  the  public  good.  It  was  an  attempt  to  influence, 
by  moneyed  considerations,  the  action  of  the  defendant  in  a 
matter  where  every  person  should  be  governed  solely  by  a  re- 
gard for  the  public  welfare.  The  principle  is  well  settled  that 
courts  will  lend  no  sanction  to  transactions  of  this  character 
by  recognizing  them  as  the  basis  of  legal  obligations.  Ex 
tuy-pi  cavsa  non  oritur  actio.  We  must  leave  these  parties  as 
we  find  them. 
Judgment  affirmed.  

Contracts  on  Considsration  ow  SiouKOiQ  Nomination,  ELBcnoN,  ob 
Appointment  to  Pubuo  Omcss  are  Void:  Faurie  y.  Marin,  6  Am.  Deo. 
701;  Stoayze  y.  ffuU,  14  Id.  399;  Filaon  y.  ffimea,  47  Id.  422;  note  to  Paraoiu 
Y.  Trankt  66  Id.  509,  510;  and  contracts  based  on  the  sale  of  public  offices 
ere  likewise  Yoid:  Eiddy  y.  Capnnf  67  Id.  541,  and  note  collecting  prior  cases. 

The  principal  case  is  reverred  to  in  Compton  y.  Bunker  Hill  Bank,  96 
HI.  307,  on  the  point  that  a  court  of  equity  will  not  interfere  where  parties 
liaYe  entered  into  a  contract  for  an  illegal  purpose. 
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[44  ILUNOIS,  114.] 

QiVKRAL  Agent's  Power  to  Bind  Principal,  wrraiN  Scope  or  Av* 
THORiTT  Formerly  Possessed  by  Him,  Ck)NTiNT7ES  until  persons  with 
whom  the  agent  has  dealt  and  continues  to  deal  are  informed  of  the  ter- 
mination of  the  agency. 

Authority  of  Agent,  Who  Travels  to  Solicit  Orders  ior  Ck>MMRECiAL 
House,  does  not  Embrace  Power  to  cancel  his  contracts  and  receiYe 
back  goods  shipped  to  and  not  satisfactory  to  a  customer. 

Property  in  Goods  Sold  Vests  in  Purchaser,  and  they  are  at  his  risk 
from  the  time  they  are  shipped,  if  the  vendor  ships  within  a  reasonabiU 
time  the  amount  and  quality  of  goods  ordered,  in  the  manner  directed. 
As  coon  as  the  goods  are  deliYcred  to  a  carrier  the  title  vests  in  the  pur* 
chaser,  subject  only  to  stoppage  m  transUu. 

Lobs  Falub  on  Purchaser  or  Goods,  if  after  shipment  of  the  amount  and 
quality,  in  the  manner  directed,  a  portion  is  abstracted  and  others  of  an 
inferior  quality  substituted  by  third  persons,  so  as  to  render  the  whole 
of  an  inferior  quality. 

Purchaser  Who  Receives  and  Appropriates  Goods  op  Diitxrent  Kind 
FROM  Those  Ordered  thereby  makes  them  his  own,  and  is  liable  to  pay 
what  they  are  reasonably  worth. 

Purchaser  is  not  Bound  to  Accept  Goods  of  Different  Quality  from 
Those  Ordered,  but  may,  upon  learning  of  their  quality,  within  a  rea> 
sonable  time,  give  notice  that  he  declines  to  receive  them,  and  thereby 
aYoid  liability. 

Property  in  Goods  of  Different  Quality  from  Those  Ordered  does 
NOT  Vest  in  Purchaser  until  he  accepts  them  with  a  knowledge  of  their 
qualiiy,  or  after  he  has  a  reasonable  opportunity  of  determining  thsar 
quality;  and  the  question  of  acceptance  is  one  for  the  jnzy. 
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V^inwB'a  Failukb  to  Kormr  TmcEAUER  ow  SHxnfinT  of  Goods  Oboxbbb 
BT  GxHBRAL  AoKNT  will  not  release  the  pnrdiaaer  from  liability  for  tho 
acta  of  the  agent  after  the  agencj  has  ceased,  or  relieve  him  from  giving 
notice  of  the  termination  of  the  agency,  the  goods  having  been  ordered, 
shipped,  and  received  by  the  agent,  in  the  nsnal  conne  of  trade. 

Adxissions  op  Partt,  when  Introduced  bt  Ofposttb  Party  as  Bvi* 
DSVGB  Generally,  are  proper  for  all  legitimate  purposes. 

Assumpsit  by  Ebenetus  B.  Kellogg  against  Michael  Diversy, 
to  recover  the  price  of  a  pipe  of  gin.  The  plaintiff  declared 
upon  the  common  counts.  The  defendant  pleaded  the  general 
issue,  with  notice  of  recoupment  and  set-off.  On  September 
29,  1862,  one  Combs,  a  traveling  agent  to  solicit  orders  for  the 
plaintiff,  who  was  a  wholesale  liquor  dealer  in  New  York,  re- 
ceived an  order  from  the  defendant  through  one  Rose,  for 
three  fourths  of  a  pipe  of  Cologne  gin,  with  directions  to  ship 
it  by  the  line  of  the  Western  Transportation  Company.  The 
gin  was  shipped  as  directed,  and  arrived  at  Chicago.  After 
lying  several  days  at  the  depot,  without  being  called  for,  it  was 
cent  to  the  warehouse  of  the  agent  for  lost  freight,  who  mailed 
a  notice  to  the  defendant.  On  the  next  day  Rose  called  with 
the  notice,  represented  that  he  was  acting  for  the  defendant, 
paid  the  freight,  receipted  for  the  gin  in  the  defendant's  name, 
and  removed  it  to  the  store  of  Myers  and  Turney,  who  had 
previously  bought  out  the  defendant's  stock,  where,  on  Novem- 
ber 18th,  while  being  raised  to  an  upper  story,  it  fell  and  burst. 
It  was  shown  that  in  September,  when  the  gin  was  ordered, 
Rose  was  acting  as  the  defendant's  general  agent,  having 
charge  of  the  defendant's  store.  It  was  claimed  by  the  de- 
fendant that  Rose's  authority  had  been  revoked  at  the  time 
the  gin  was  received,  but  certain  witnesses  testified  that  Rose 
was  still  attending  to  the  defendant's  business  in  closing  it  up 
at  the  time  the  gin  was  lost.  Rose  testified  that  he  took  the 
gin  from  the  warehouse  without  knowing  *'  whence  it  came." 
No  notice  was  given  the  plaintiff  of  the  termination  of  Rose's 
agency,  nor  did  the  plaintiff  notify  the  defendant  of  the  ship- 
ment. The  defendant  introduced  evidence  to  show  that  the 
gin  was  of  inferior  quality;  but  on  the  other  hand.  Combs  tes- 
tified that  he  knew  a  good  article  of  imported  gin  had  been 
shipped  to  the  defendant.  There  was  evidence  that  after  the 
gin  came  into  the  possession  of  Rose,  Combs  tried  to  sell  it  to 
other  parties,  saying  that  it  was  not  satisfactory  to  the  defend- 
ant. The  defendant  requested  a  number  of  instructions  to 
be  given  the  jury.  The  fifth  and  tenth,  which  are  given  in 
substance  in  the  opinion,  were  refused.    The  court  also  struck 
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out  the  last  clause  of  the  ninth,  which  read:  ''The  plaintiff 
c^n  only  use  Mr.  Diversy's  affidavit  to  show  admissions  against 
the  defendant,  and  not  for  the  purpose  of  attacking  the  de- 
fendant's veracity."  The  plaintiflF  had  a  verdict.  The  defend- 
ant's motions  for  a  new  trial  and  in  arrest  of  judgment  were 
overruled,  and  judgment  entered  on  the  verdict.  The  defend- 
ant appealed,  assigning  as  errors  the  refusal  to  give  his  fifth 
and  tenth  instructions,  and  the  modification  of  the  ninth;  be- 
cause the  verdict  was  against  the  evidence;  and  because  the 
motion  for  a  new  trial  was  overruled. 

Edward  Martin^  for  the  appellant. 
0.  W.  Brandt^  for  the  appellee. 

By  Court,  Walker,  C.  J.  It  is  first  insisted  that  Rose  was 
not  at  the  time  he  received  the  liquor  paid  the  charges,  and 
gave  the  receipt  in  appellant's  name,  his  agent.  The  evidence 
clearly  establishes  the  fact  that  he  was  his  agent,  and  had 
authority  to  order  the  liquor  in  September.  And  whether  he 
was  acting  as  such,  or  whether  his  authority  had  been  re- 
voked when  he  received  this  consignment,  was  a  question  for 
the  determination  of  the  jury.  On  that  question  the  evidence 
was  conflicting.  He  says  it  had  ceased,  but  others  state  that 
he  was  attending  to  appellant's  business  in  closing  it  up,  and 
he  evidently  assumed  to  have  authority  to  act  for  him,  in 
giving  the  receipt  to  the  warehouseman  in  appellant's  name, 
and  removing  the  liquor  to  his  late  place  of  business.  Nor 
does  it  appear  that  any  person  was  informed  that  he  had 
ceased  to  act  as  appellant's  agent  during  the  time  all  these 
transactions  were  occurring.  We  are  therefore  of  the  opinion 
that  the  jury  were  warranted  in  finding  that  his  acts  were 
binding  upon  appellant. 

Whether  Combs  was  authorized  to  or  did  rescind  the  con- 
tract, and  receive  the  liquor  from  Rose  for  appellant,  were 
also  questions  for  the  consideration  of  the  jury.  And  on  the 
first  of  these  questions  there  seems  to  be  no  evidence,  unless 
it  can  be  inferred  that  an  agent  who  travels  to  solicit  orders 
for  a  commercial  house  also  has  authority  to  cancel  his  con- 
tracts, and  receive  back  goods  shipped  to  and  not  satisfac- 
tory to  a  customer.  The  nature  of  the  employment  would  not 
seem  to  embrace  such  authority,  and  we  cannot  judicially 
know  that  it  does,  and  in  the  absence  of  proof,  we  cannot  hold 
that  it  was  within  the  scope  of  his  agency.  On  the  other 
question,  if  it  were  conceded  that  such  an  agency  embraces 
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the  authority  to  take  goods  back,  after  an  order  has  been 
filled,  the  evidence  is  uncertain.  Combs  seems  to  have  offered 
to  sell  the  liquor  as  the  property  of  appellant,  and  not  as  that 
of  appellee;  while  Rose  says  he  did  take  the  liquor  back.  In 
this  conflict,  it  was  for  the  jury  to  determine,  and  we  are  not 
•disposed  to  disturb  their  finding. 

It  is  again  urged  that  the  liquor  was  not  of  the  quality 
ordered,  and  appellant  was  not,  therefore,  bound  to  accept  it. 

If  appellee  shipped  within  a  reasonable  time  the  amount 
and  quality  of  liquor  sold  to  appellant,  in  the  manner  directed, 
the  property  vested  in  the  latter,  and  it  was  at  his  risk  from 
the  time  it  was  shipped.  If  after  shipment  a  portion  was 
drawn  out  by  others,  and  it  was  filled  with  other  spirits,  so  as 
to  render  it  of  an  inferior  quality,  then  the  loss  must  fall  upon 
the  purchaser.  As  soon  as  goods  are  delivered  to  a  carrier 
under  a  contract  of  sale,  the  title  vests  in  the  purchaser,  sub- 
ject to  stoppage  in  transitUf  but  with  no  other  lien,  unless  ex- 
pressed in  the  terms  of  the  sale.  In  this  case.  Combs  states 
that  he  knew  a  good  article  of  imported  gin  was  shipped  to 
appellant,  as  directed,  and  if  this  be  true,  and  the  jury  seem 
to  have  so  found,  no  reason  is  perceived  why  appellant  should 
not  pay  for  it. 

Or  even  if  a  different  kind  from  that  which  was  ordered 
was  shipped,  and  appellant  received  it  and  appropriated  it, 
he  thereby  made  the  property  his  own,  and  must  be  held 
liable  to  pay  what  it  was  reasonably  worUi  under  the  common 
counts. 

If  it  was  a  different  quality  from  that  purchased,  he  was 
not  bound  to  accept  it,  but  might,  upon  learning  its  quality 
within  a  reasonable  time,  give  notice  that  he  declined  to  re- 
ceive it,  and  thereby  avoid  liability. 

In  that  case,  the  property  would  not  become  his  until  he 
accepted  it  with  a  knowledge  of  its  quality,  or  after  having 
a  reasonable  opportunity  of  determining  its  quality.  In  this 
case,  there  is  evidence  strongly  tending  to  prove  an  accept- 
ance, and  it  was  for  the  jury  to  say  whether  the  appellant 
did  by  his  agent  receive  the  liquor,  and  retain  it  an  unrea- 
aonable  time  after  acceptance  without  giving  notice  that  it 
was  rejected.  There  seems  to  be  no  evidence  which  explains 
why  it  was  taken  from  the  warehouse,  if,  as  Rose  says,  ^^  he 
did  not  know  whence  it  came."  He  knew  that  be  had  given 
the  order,  and  must  have  known  the  character  of  the  contents 
of  the  cask,  and  we  cannot  believe,  unless  some  explanation 
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was  given,  that  he  did  not  know  that  it  was  from  appellee, 
and  he  does  not  pretend  that  he  notified  him  that  the  liquor 
was  rejected. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  the  fiflb 
instruction  asked  by  appellant.  It  asserts  that  appellee  could 
only  recover  by  showing  that  Rose  was  appellant's  general 
agent,  and  acted  within  the  scope  of  his  authority,  or  was  his 
special  agent  to  receive  this  pipe  of  gin;  and  unless  he  proved 
that  his  general  agency  was  continued  after  appellant  sold  his 
store  to  Myers  and  Turney,  or  that  Rose  was  specially  au* 
thorized  to  receive  the  particular  pipe  of  gin.  This  instruc- 
tion ignores  entirely  the  fact  that  if  Rose  was  the  general 
agent  of  appellant,  and  as  such  was  acting  within  the  scope 
of  his  authority  when  he  ordered  the  gin  of  appellee,  his  acts 
would  still  bind  appellant  within  the  scope  of  that  authority 
after  it  ceased,  until  appellee  was  informed  of  that  fact. 

This  instruction  was  therefore  properly  refused  by  the  court* 

The  tenth  instruction  asked  by  appellant  and  refused  by 
the  court  asserts  that  if  the  transaction  was  merely  a  condi- 
tional order  to  send  a  certain  quality  of  gin  if  it  could  he 
found,  and  appellant  received  no  advice  of  shipment,  he 
was  not  compelled  to  notify  appellee  that  Rose's  agency  had 
ceased,  in  order  to  relieve  himself  from  responsibility  for 
Rose's  unauthorized  acts,  after  appellant  had  sold  to  Myers 
and  Turney.  We  do  not  perceive  upon  what  principle  the 
failure  of  appellee  to  notify  appellant  of  the  shipment  could 
release  him  from  the  acts  of  his  former  agent,  or  relieve  him 
fit>m  giving  notice  that  his  agency  has  ceased.  We  do  not 
know,  as  a  matter  of  law,  that  appellee  neglected  any  duty 
in  failing  to  give  notice  of  shipment  when  the  goods  came  Id 
the  regular  time  of  transportation.  The  goods  were  ordered,, 
shipped,  and  received,  so  far  as  we  can  see,  in  the  usual  course 
of  trade,  and  the  failure  to  advise  appellant,  in  such  a  case, 
that  the  goods  had  been  shipped,  released  appellant  from  no 
liability  or  duty.  We  therefore  perceive  no  error  in  refusing 
this  instruction. 

The  last. clause  of  the  ninth  instruction  asked  by  appellant 
was  not  improperly  stricken  out  before  it  was  given.  When 
the  admissions  of  a  party  are  introduced  in  evidence  by  the 
opposite  party,  as  evidence  generally,  they  are  proper  for  all 
legitimate  purposes.  When  admitted,  if  inconsistent  and  con- 
tradictory, they  might  be  entitled  to  but  little  weight,  or  it 
they  showed  a  want  of  veracity,  that  would  be  his  misfortune. 


April,  1867.]  Johnson  v.  Jones.  16& 

But  in  this  case  his  veracity  was  not  in  issue,  and  we  do  not 
perceiye  that  this  clause  of  the  instruction  was  pertinent  to- 
any  issue  before  the  jury.  We  do  not  see  that  any  injury  re* 
suited  to  appellant  from  the  modification  of  the  instruction. 

After  a  careful  examination  of  this  entire  record  we  perceive 
no  error,  and  the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Konca  ov  Hkvooation  ov  Aobnot,  NaoiaaiTT  or:  Sm  Tkr  v.  Lampmn^ 
82  Am.  Deo.  634,  and  note  diacoMUig  tlw  qaertioii;  Capen  ▼.  Pae(/le  Mwtmak 
/m.  Cbi,  64  Id.  412.  The  principal  caaa  is  cited  in  UhriA  t.  MdCi^fnML,  6^ 
Ind.  246^  to  the  point  that  where  a  party  is  shown  to  have  been  the  agent  of 
another  in  a  particular  Imsiness,  and  oontinnes  to  so  act  within  the  scope  of 
hie  former  anthoiity,  it  will  be  presamed  that  his  anthority  still  oontinnes^ 
and  wiU  bind  his  principal,  unless  the  persons  with  whom  he  acts  hare  notice- 
that  his  agency  has  ceased. 

DxLivBBT  or  Goon  to  Comkoh  Oimans,  whwhab  PixjyiRT  to  Pub- 
CBitfXK:  See  Bra4ftird  ▼.  Marbmrp,  46  Am.  Deo.  264;  Lcfd  r.  Wif^  66  Id. 
636.  Where  goodi  are  shipped  to  a  purchaser,  the  property  Tests  in  him  and 
ia  at  his  risk  from  the  time  they  are  shipped,  if  they  are  of  the  kind  and  de- 
seription  ordered:  EOltv.  Roeke,  73  DL  281;  Menhand^ Dtapauh  Ckk  v.  SmkK 
76  Id.  643;  and  any  subsequent  Iocs  would  fsll  upon  him:  Woffr,  Dietueht. 
76  Id.  206.    The  principal  case  is  cited  to  the  foregoing  proposittoos. 

V-EKDmrn  D  HOT  BouHB  TO  AooiPT  GooM  OV  DDnBBiT  Knn>  OB  QVA1> 
RT  VBOM  THon  Obdbbbd;  but  if  he  receivee  and  appropriates  them,  he  is- 
bound  to  pay  for  them:  Howctrd  t.  Acy,  85  Am.  Deo.  572;  and  note;  Bartok- 
▼•AoM^  84  Id.  728;  Reed  r.  BaHdaO,  96  Id.  806,  and  note. 

Thb  nmroKPAL  <U8B  d  orvd  in  OUeago  etc  R*p  ▼.  Sttfton,  68  DL  411,  t» 
the  point  thai  where  an  admission  is  deUberately  and  nndentaadiagly  made* 
■ad  preoisely  identi6ed»  it  often  aiSoids  eridsnoe  of  the  most  SBtSafaetcry 
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PBBaii>BiiT  or  VvnKD  Statu  has  No  RxoHrruL  Powbb  nr  Tun  o»> 
Pkacx  to  Causb  Abbbbt  or  OmzEXf  of  one  state  without  process,  anri 
without  any  charge  of  crime  legally  preferred,  and  convey  him  to  an- 
other state,  and  there  imprison  him,  without  judicial  writ  or  warranty 
in  a  military  fortress. 

CniZKV  JUS  RiQBT  TO  HD  P1B8ONAL  LiBKBTT,  ezccpt  whcu  restrained  of 
it  upon  a  charge  of  crime,  and  for  the  purpose  of  judicial  investigation^ 
or  under  the  command  of  the  law  pronounced  through  a  judicial  tribu« 

Amy  Soldixb  has  Right,  in  Timb  or  Wab,  to  Abbist  Beluobbbnt  en- 
gaged in  acts  of  hostility  toward  the  government,  and  lodge  him  in  th» 
nearest  military  prison,  and  to  use  such  force  as  may  be  necessary  for 
that  puxpose,  even  unto  death.    Thii  is  the  law  of  war. 
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Bblligerxkt  is  SiTBJSor  OF  HosTiLi  Power,  and  his  character  in  that 
regard  depends  upon  that  of  the  community  to  which  he  belongs. 

FlOFLB  OF  Ck)NFSDK]tATB  STATES  WERE  RsOOONIZBD  AS  BELUQERIirTS  dur- 
ing the  Civil  War,  but  citizens  and  residents  of  the  Northern  states, 
not  engaged  in  war,  were  not  belligerents^  and  subject  to  arrest  by  the 
federal  authorities  as  prisoners  of  war,  although  they  were  domeatio 
plotters  against  the  goyemment  of  the  United  States,  in  full  sympathy 
with  the  confederates,  and  rendering  them  moral  oo-operation  and  aid. 

^InjTART  Law  Consists  of  Rules  Prehortbed  bt  Cohobebb  for  the  gov- 
emment  and  discipline  of  troops,  and  applies  only  to  penoos  in  the 
military  or  naval  service  of  the  governments    • 

Martial  Law  is  not  Law  in  Ant  Proper  Sense,  but  merely  the  will  of 
the  military  conmiaader,  to  be  exercised  by  him  only  on  his  responsibility 
to  his  government  or  superior  officer;  and  when  once  established,  it  ap- 
plies alike  to  citizen  and  soldier. 

Martial  Law  must  be  Permitted  to  Prevail  on  Actual  Theater  of 
Milttart  Operations  in  time  of  war  as  an  unavoidable  necessity,  re- 
sulting from  the  very  nature  of  war. 

Commanding  Officer  mat  Arrest  Person,  whether  citizen  or  slien,  under 
authority  of  martial  law,  whom  he  finds  within  his  lines  giving  aid  or 
information  to  the  enemy,  and  detain  him  so  long  as  may  be  necessary 
for  the  security  or  success  of  his  army. 

-Government  mat  be  Justified  in  Treatinq  DnrRicr  as  Virtually 
Attached  to  Theater  of  Mhjtart  Operations,  and  in  enforaing 
martial  law  therein,  so  far  as  may  be  necessary  to  the  public  safety,  if 
in  a  district  remote  from  the  theater  of  militaiy  operat^ns  the  popular 
sentiment  is  so  disloyal  to  the  government  that  one  who  aids  and  abets 
the  public  enemy  cannot  be  rendered  powerless  for  misehief  and  broa|^t 
to  justice  by  the  arm  of  the  civil  law. 

C7>^ftoisE  OF  Martial  Law  can  be  Defended  upon  No  Ground  beyond 
«t8  enforcement  on  the  actual  field  of  military  operations,  which  is  the 
•esult  of  an  overmastering  necessity,  and  its  establishment  in  districts 
which,  though  remote  from  the  seat  of  wair,  are  yet  so  far  in  sympathy 
with  the  public  enemy  as  to  obstruct  the  administration  of  the  laws 
through  civil  tribunals,  and  render  a  resort  to  military  power  a  neces- 
sity, as  the  only  means  of  restraining  disloyalty  from  overt  acts,  and 
preserving  the  authority  of  the  government. 

5^'ar  dobs  not  of  Itself  Suspend  at  Once  and  Everywhere  Constttu- 
ttonal  Guaranties  of  liberty  and  property. 

Martial  Law  cannot  be  Kesobted  to  in  That  Part  of  Country  where 
the  civil  courts,  in  the  midst  of  loyal  communities,  are  exercising  their 
ordinary  jurisdiction,  although  the  government  may  be  prosecutiug  a 
war  for  the  suppression  of  a  rebellion  in  other  parts  of  the  country;  and 
if  a  person  is  arrested  in  such  a  loyal  community,  and  deprived  of  his 
liberty  by  order  of  the  President  of  the  United  States  as  commander-in- 
chief,  and  as  incident  to  a  state  of  war,  without  legal  process,  for  alleged 
disloyal  practices  therein,  such  arrest  will  be  unlawful,  and  the  parties 
making  it  will  be  liable  to  an  action  therefor. 

Congress  has  No  Power  through  RETROflPEcrrvE  Law  to  Deny  All* 
Redress  to  Person  whoee  property  or  liberty  was  illegally  taken  under 
a  military  order. 

Oeyendant  in  Action  for  Trespass  for  Illegal  Arrest  may  Prove  ni 
Mitigation  of  ViNDicnvE  or  Exemplary  Damages,  and  for  the  pur- 
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poae  of  rabattiiig  the  prewimptian  of  malice^  that  tho  amtl  wm  mado 
by  virtae  of  an  order  of  the  President  of  the  United  Btatea  in  time  of 
war  for  alleged  dialoyal  practioee  of  the  plaintifl^  although  a  apedal 
plea  setting  np  sach  order  is  not  a  bar  to  the  action.  Breeee^  J.»  dis- 
senting. 

DxFBMDAifT  nr  AcnoM  for  Trespass,  Who  has  Plbaded  GnmLAL  lami:^ 
MAT  AT  HIS  Option  Claim  Benxpit  op  JnrGMXMT  on  demnrrer  in  faT«r 
of  a  co-defendant  who  has  pleaded  specially,  if  such  special  plea  shows 
that  the  plaintiff  cannot  maintain  his  action  against  eithsr,  or  he  may 
insist  on  a  trial  of  the  issue  made  by  his  own  plea. 

If  Defendant  in  AcTio;r  for  Trespass,  Who  Pleads  General  Istui^ 
Seee:3  TO  Avail  Himself  of  Judgment  on  Demtjrrer  to  Sfioul 
Plea  op  Co-dependant,  and  the  court  permits  it,  the  plaintiff  can  ex- 
cept, and  preserve  against  them  in  the  record  the  same  question  raised 
by  hia  demurrer  to  the  special  plea;  but  if  the  defendant  insists  upon  a 
trial  of  the  issue  made  by  his  own  plea,  a  verdict  and  judgment  may  be 
had  according  to  the  evidence. 

Action  op  Trespass  is  Several  as  to  Eacu  Defendant,  and  each  has  a 
right  to  make  his  own  defense,  and  to  have  it  tried,  without  being  oom- 
polled  to  rely  upon  a  defective  defense  made  by  a  co-defendanti 

Trespass.    The  facts  are  stated  in  the  opinion. 

M.  Y.  Johnson  and  David  Sheean^  for  the  appellant. 

C  Bechvithy  B.  F.  Ayer,  and  F.  H.  Kales,  for  the  appellees. 

By  Court,  Lawbence,  J.  This  was  an  action  of  trespass 
brought  by  Madison  Y.  Johnson  against  J.  Russell  Jones, 
Elihu  B.  Washbume,  John  C.  Hawkins,  Oliver  P.  Hopkins,  and 
Bradner  Smith.  The  declaration  alleges  that  on  the  twenty- 
eighth  day  of  August,  1862,  in  the  county  of  Jo  Daviess,  and 
state  of  Illinois,  the  defendants  with  force  and  violence  as- 
saulted and  arrested  the  plaintiff,  and  conveyed  him  on  board 
the  railway  cars;  that  they  transported  him  by  the  cars  to 
Chicago,  where  they  restrained  him  of  his  liberty  for  the  space 
of  two  days;  that  tiiey  then  conveyed  him  by  force  to  the  city 
of  New  York;  that  he  was  there  imprisoned  in  Fort  Lafayette 
for  the  space  of  two  months;  that  he  was  then  taken  to  Fort 
Delaware,  in  the  state  of  Delaware,  where  he  was  imprisoned 
for  the  further  space  of  three  months,  when  he  was  set  at 
liberty  without  trial  or  examination,  or  any  offense  being 
charged  against  him. 

All  the  defendants  pleaded  not  guilty.    The  defendants 

Jones,  Hawkins,  and  Hopkins  also  filed  special  pleas,  in  which 

ihey  set  up  the  then  existence  of  the  rebellion,  and  aver  that 

the  plaintiff  was  an  active  member  of  a  disloyal  secret  society 

known  as  the  Knights  of  the  Golden  Circle;  that  this  society 

was  in  league  and  sympathy  with  the  rebelSi  and  was  a  co- 
am.  Dno.  Vol.  xon— 11 
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operating  branch  of  the  rebellion,  in  the  Northern  states,  and 
plotting  with  the  rebels  for  the  overthrow  of  the  government; 
and  that  said  plaintiff  was  deeply  engaged  in  aiding  said 
society  in  their  treasonable  purposes,  and  was  in  fact  levying 
war  against  the  United  States.  The  pleas  further  aver  that 
the  defendant  Jones  was  at  that  time  United  States  marshal 
for  the  northern  district  of  Illinois,  and  that  said  defendants 
Hawkins  and  Hopkins  were  his  deputies;  that  as  such  marshal 
he  was  ordered  by  the  President  of  the  United  States  to  arrest 
said  plaintiff,  as  a  measure  proper  for  the  suppression  of  the 
rebellion,  and  convey  him  to  Fort  Lafayette;  and  that  he  did 
BO  arrest  him  and  convey  him  to  said  fort  in  a  comfortablo 
manner,  and  there  delivered  him  to  the  custody  of  the  officer 
in  command  of  said  fort,  after  which  time  the  plaintiff  was  not 
in  the  custody  of  the  defendant. 

Another  plea  sets  up  the  issuance  of  the  President's  procla- 
mation of  July  4,  1862,  calling  for  three  hundred  thousand 
volunteers,  and  avers  that  the  plaintiff  was  actively  engaged 
in  discouraging  and  preventing  volunteering. 
.  To  these  special  pleas  the  plaintiff  demurred.  The  demurrer 
was  overruled,  and  the  plaintiff  abiding  by  it,  the  court  ren- 
dered final  judgment  on  the  demurrer  in  favor  of  the  defend- 
ants who  pleaded  specially.  The  court,  then,  on  motion  of 
those  who  bad  only  pleaded  not  guilty,  and  against  the  objec- 
tion of  the  plaintiff,  impaneled  a  jury  to  try  the  issue  made  by 
that  plea,  and  the  plaintiff  offering  no  evidence,  a  verdict  and 
judgment  were  given  for  those  defendants.  The  plaintiff  has 
brought  the  record  to  this  court. 

It  will  be  observed  that,  when  the  arrest  was  made  for  which 
this  suit  was  brought,  there  had  been  no  general  suspension  of 
the  writ  of  habeas  corpvs.  We  are  not,  therefore,  under  the 
necessity  of  considering  the  effect  of  a  suspension  of  that  writ 
upon  the  right  of  the  government  to  make  military  arrests, — 
a  subject  upon  which  eminent  jurists  have  widely  differed. 
This  plaintiff  was  arrested  on  the  28th  of  August,  1862.  The 
first  proclamation  of  the  President  applicable  to  the  state  of 
Illinois,  and  to  all  persons  anywhere  arrested  by  the  military 
authorities,  was  issued  September  24,  1862.  Doubts  having 
been  expressed  as  to  the  power  of  the  President  to  suspend  the 
writ  without  the  authorization  of  Congress,  that  body,  on  the 
3d  of  March,  1863,  passed  an  act  authorizing  the  President  to 
suspend  it  wherever,  in  his  judgment,  the  public  safety  should 
require  it.    Acting  under  this  authority,  the  Presi lent  issued 
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his  second  proclamation  of  the  16th  of  September,  1863.  We 
refer  to  these  historical  facts  merely  for  the  purpose  of  showing 
that  the  present  case  most  be  adjudged  without  ref^ence  to 
the  question  of  what  power  the  President  had  to  make  arrests 
during  the  late  rebellion  after  the  writ  had  been  suspended. 

Do  these  pleas,  as  above  set  forth,  justify  the  alleged  tres- 
pass? 

That  the  President  of  the  United  States  has  the  rightful 
power  in  time  of  peace  to  cause  a  marshal  to  arrest  a  citizen 
of  Illinois  without  process  and  without  any  charge  of  crime 
legally  preferred,  and  convey  him  to  a  distant  state,  and  there 
imprison  him  without  judicial  writ  or  warrant  in  a  military 
fortress,  is  a  proposition  which  no  one  would  have  the  hardi- 
hood to  assert.  That  such  power  in  a  season  of  peace  cannot 
be  safely  intrusted  to  any  government  by  a  people  claiming  to 
be  free  is  a  political  truism  Ijdng  beyond  the  domain  of  argu- 
ment. The  right  of  the  citizen*  to  his  personal  liberty,  except 
when  restrained  of  it  upon  a  charge  of  crime  and  for  the  pur- 
pose of  judicial  investigation,  or  under  the  command  of  the 
law  pronounced  through  a  judicial  tribunal,  is  one  of  those 
elementary  facts  which  lie  at  the  foundation  of  our  political 
structure.  The  cardinal  object  of  our  constitution,  as  it  is 
the  end  of  all  good  government,  is  to  secure  the  people  in 
fheir  right  to  life,  liberty,  and  property.  The  more  certainly 
to  attain  this  end,  the  framers  of  our  constitution  not  only 
proclaimed  certain  great  principles  in  the  bill  of  rights,  but 
they  distributed  governmental  power  into  three  distinct  de- 
partments, each  of  which,  while  acting  in  its  proper  sphere, 
was  designed  to  be  independent  of  the  others.  To  the  legis- 
lative department  it  belongs  to  declare  the  causes  for  which 
the  liberty  of  a  citizen  maybe  taken  from  him;  to  the  judicial 
department  to  determine  the  existence  of  such  causes  in  any 
given  case;  and  to  the  executive  to  enforce  the  sentence  of  the 
court  If  a  citizen  can  be  arrested,  except  upon  a  charge  of 
violated  law,  and  for  the  purpose  of  taking  him  before  some 
judicial  tribunal  for  investigation,  then  it  is  plain  that  the  ex- 
ecutive department  has  usurped  the  functions  of  the  other  two, 
and  the  whole  theory  of  our  government,  so  far  as  it  relates  to 
the  protection  of  private  rights,  is  overthrown. 

But  on  this  question  we  are  not  left  merely  to  arguments 
drawn  from  the  general  spirit  and  object  of  our  constitution. 
Our  forefathers  had  fresh  in  their  memory  the  struggles  which 
it  had  cost  in  England  to  secure  those  two  great  charters  of 
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freedom,  the  Magna  Charta  of  King  John's  time,  and  the  Bill 
of  Rights  of  1688,  and  they  incorporated  into  our  fundamental 
law  whatever  was  most  valuable  in  those  instruments  for  the 
security  of  life,  liberty,  and  property.  They  provided  in  arti- 
cle 4  of  tLe  amendments  that  '^  the  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers,  and  effects,  against  un- 
reasonable searches  and  seizures,  shall  not  be  violated;  and  no 
warrants  shall  issue  but  upon  probable  cause,  supported  by 
oath  or  aSirmation,  and  particularly  describing  the  place  to 
be  searched  and  the  persons  or  things  to  be  seized."  They 
further  provided,  in  article  5,  that  *^no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law"; 
and  in  article  6,  that  ^4n  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  of  a  speedy  and  public  trial  by  an  im- 
partial jury  uf  the  state  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  previ- 
ously ascertained  by  law;  and  to  be  informed  of  the  nature 
and  cause  oi  the  accusation;  to  be  confronted  with  the  wit- 
nesses againsi  him;  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor;  and  to  have  the  assistance  of  counsel 
for  his  defense/' 

It  cannot  be  denied  that  when  this  plaintiff  was  arrested 
without  writ  or  warrant,  and  conveyed  by  the  marshal  to  the 
city  of  New  York,  and  there  delivered,  not  into  the  custody  of 
the  law  upon  a  criminal  charge,  but  to  a  military  officer,  to  be 
imprisoned  in  a  military  fortress,  without  judicial  investiga- 
tion and  without  even  the  charge  of  crime,  the  letter  and  the 
spirit  of  all  the  foregoing  provisions  of  the  constitution  were 
plainly  violated,  unless  under  the  state  of  facts  set  forth  in  the 
pleas  their  operation  as  to  the  plaintiff  had  been  temporarily 
suspended.  Was  such  the  fact?  On  the  answer  to  this  ques- 
tion must  depend  the  decision  of  this  case. 

It  is  urged  by  the  counsel  for  the  defendant  that,  although 
the  government  cannot  lawfully  make  an  arrest  of  this  char- 
acter in  time  of  peace,  the  power  is  necessarily  incident  to  a 
period  of  war  when  exercised  in  regard  to  those  who  are  giving 
aid  and  comfort  to  the  enemy.  The  argument,  briefly  stated, 
is  as  follows:  The  facts  set  up  in  the  plea,  and  admitted  by  the 
demurrer,  show  that  the  plaintiff  was  co-operating  with  the 
rebels.  The  rebellion  was  more  than  an  insurrection.  It  was 
a  public  war,  as  decided  by  the  supreme  court  of  the  United 
States  in  the  Prize  Casesj  reported  in  2  Black,  635,  at  least  after 
the  passage  of  the  act  of  Congress  of  July  13,  1861.    Being  a 
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public  war,  the  government  could  exercise  both  belligerent  and 
sovereign  rights.  ^Vl^ile  the  rebels  did  not  cease  to  be  rebels, 
they  were  at  the  same  time  public  enemies,  and  the  govern- 
ment had  the  right  so  to  treat  them,  notwithstanding  they 
were  citizens  of  the  United  States.  It  could  exercise  against 
them  as  public  enemies  all  the  powers  given  or  recognized  by 
the  laws  of  war;  and  if  the  plaintiff  was  co-operating  witli 
them  in  the  manner  stated  in  these  pleas,  he  too  was  a  public 
enemy,  and  liable,  not  merely  to  prosecution  in  the  civil  courts^ 
but  to  be  arrested  and  imprisoned  by  the  military  power  as  a 
prisoner  of  war  or  a  belligerent. 

We  have  tried  to  state  the  argument  of  the  defendants* 
counsel  fairly.  Its  fallacy  consists  in  the  assumption  that 
the  plaintiff,  by  virtue  of  the  fEU^ts  alleged  in  the  pleas,  could 
be  regarded  as  a  belligerent  in  any  such  sense  as  to  make  him 
a  prisoner  of  war.  There  is,  it  is  true,  in  the  third  plea,  an 
allegation  that  "  the  plaintiff  was  in  fact  engaged  in  .levying 
war  against  the  government  of  the  United  States";  but  this 
averment  is  too  vague  and  general  to  be  regarded  by  the  court 
in  any  other  light  than  as  the  conclusion  or  inference  drawn 
by  the  pleader  from  his  previous  averments  in  the  plea  of 
specific  facts.  These  averments  are,  that  there  was  a  secret 
political  organization  known  as  the  Knights  of  the  Golden 
Circle;  that  this  organization  was  hostile  to  the  government, 
and  in  close  counsel  and  sympathy  with  the  rebels,  and  a  co* 
operating  branch  of  the  rebellion  in  the  Northern  states;  that 
it  was  constantly  planning  and  plotting  with  the  rebels  for  the 
success  of  the  rebellion;  and  that  the  plaintiff  was  an  active 
member  of  said  society  at  the  county  of  Jo  Daviess  and  state 
of  Illinois,  and  deeply  engaged  in  aiding  it  in  its  treasonable 
purposes,  and  was  in  fact  levying  war  against  the  government 
in  the  county  aforesaid. 

On  the  familiar  principle  that  a  pleading  is  to  be  construed 
most  strongly  against  the  pleader,  all  that  the  court  can  in- 
tend from  this  plea  is,  that  the  plaintiff  was  an  active  member 
of  a  disloyal  secret  society  at  the  North,  whose  purposes  were 
treasonable,  and  whose  object  was  to  aid  the  rebellion,  and 
that  said  society,  and  the  plaintiff  as  one  of  its  members, 
were  holding  counsel  with  the  rebels  and  plotting  for  their 
success.  The  first  special  plea  avers  that  the  plaintiff  was  dis- 
couraging enlistments,  but  the  foregoing  is  the  one  relied  on, 
and  comprises  the  substance  of  the  defense.  It  will  be  ob- 
served  that  the  offenses  which  this  plea  charges  against  the 
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pidntiff  are  laid  as  committed  in  tne  county  of  Jo  Daviess 
and  state  of  Illinois.  It  is  also  to  be  observed  that  the  plea 
nowhere  charges  the  plaintiff  with  being  in  the  service  of  the 
rebel  government,  or  with  being  in  any  manner  connected 
either  with  the  rebel  army  or  the  rebel  government,  except  so 
far  as,  through  his  membership  of  this  alleged  disloyal  society 
at  the  North,  he  and  the  rebels  were  working  for  a  common 
purpose.  But  no  act  of  co-operation  is  averred  against  him, 
nor  is  it  alleged  that  he  furnished  information  or  supplies  to 
the  rebel  forces.  It  is  not  averred  that  he  took  up  arms 
against  the  government,  or  committed  any  overt  act  of  war, 
or  had  ever  done  so.  The  substance  of  the  plea  is,  that  he 
was  a  domestic  plotter  against  the  government,  in  full  sympa- 
thy with  the  rebels,  and  rendering  them  his  moral  co-opera- 
tion and  aid. 

The  plaintiff,  if  guilty  of  these  offenses,  merited  not  only 
the  condemnation  of  all  loyal  and  honorable  men,  but  the 
severest  legal  punishment.  On  the  17th  of  July,  1862,  which 
was  prior  to  his  arrest.  Congress  had  passed  a  law  designed  to 
reach  cases  of  this  character.  The  act  authorized  imprison* 
ment  not  exceeding  ten  years,  and  a  fine  not  exceeding  ten 
thousand  dollars,  in  the  discretion  of  the  court  to  be  pro- 
nounced against  any  person  found  guilty  of  giving  aid  and 
comfort  to  the  rebels.  Under  this  law  a  warrant'  might  have 
been  sued  out  in  legal  form  against  the  plaintiff,  by  virtue  of 
which  the  marshal  could  have  arrested  him  and  delivered  him 
into  the  custody  of  the  law  for  trial  in  the  United  States  court 
for  the  northern  district  of  Illinois.  But  do  these  offenses 
charged  in  theee  pleas  make  the  plaintiff  a  belligerent,  to  be 
captured  and  held  as  a  prisoner  of  war? 

If  the  plaintiff  was  a  belligerent,  as  insisted  by  the  defend- 
ants' counsel,  the  order  of  the  President  was  wholly  unneces- 
sary to  authorize  the  arrest.  Any  soldier  has  the  right,  in 
time  of  war,  to  arrest  a  belligerent  engaged  in  acts  of  hostility 
toward  the  government,  and  lodge  him  in  the  nearest  military 
prison,  and  to  use  such  force  as  may  be  necessary  for  that 
purpose,  even  unto  death.  This  is  the  law  of  war,  to  which 
the  defendants  appeal  for  their  justification.  Have  counsel 
considered  to  what  this  theory  of  belligerency  among  our  own 
citizens  would  have  led  if  reduced  to  practical  application  in 
tlie  late  war? 

It  is,  however,  a  contradiction  in  terms  to  speak  of  a  citizen 
of  a  loyal  state,  remaining  in  such  state,  and  not  engaged  in 
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the  war,  as  a  belligeient.  A  belligerent  is  a  subject  of  the 
lioetile  power,  and  his  character  in  that  regard  depends  upon 
that  of  the  community  to  which  he  belongs.  In  the  case  of 
Ex  parte  MUligaUf  4  Wall.  2,  recently  decided  in  the  supreme 
court  of  the  United  States,  the  same  point  was  made,  and  set 
at  rest  by  the  court  in  the  following  language:  — 

''  But  it  is  insisted  that  Milligan  was  a  prisoner  of  war,  and 
therefore  excluded  from  the  privileges  of  the  statute.  It  is  not 
«a8y  to  see  how  he  can  be  treated  as  a  prisoner  of  war  when 
he  lived  in  Indiana  for  the  past  twenty  years;  was  arrested 
there,  and  had  not  been,  during  the  late  troubles,  a  resident 
of  any  of  the  states  in  rebellion.  If  in  Indiana  he  conspired 
with  bad  men  to  assist  the  enemy,  he  is  punishable  for  it  in 
the  courts  of  Indiana;  but  when  tried  for  the  offense,  he  can- 
not plead  the  rights  of  war,  for  he  was  not  engaged  in  legal 
^cts  of  hostility  against  the  government;  and  only  such  per- 
sons, when  captured,  are  prisoners  of  war.  If  he  cannot  enjoy 
the  immunities  attaching  to  the  character  of  a  prisoner  of  war, 
how  can  he  be  subject  to  their  pains  and  penalties?" 

This  was  the  language  of  the  majority  of  the  court,  speak- 
ing through  Mr.  Justice  Davis;  and  although  on  another  point 
there  was  a  dissenting  opinion,  on  this  there  was  entire  una- 
nimity. It  will  be  remembered  that  Milligan,  having  been 
<;harged  with  offenses  of  the  same  general  character  with  those 
^eged  against  this  plaintiff  in  the  pleas,  and  tried  before  a 
military  commission,  and  sentenced  to  be  hanged,  had  pre- 
sented a  petition  to  the  circuit  court  of  the  United  States  for 
the  district  of  Indiana,  praying  for  his  discharge  under  the 
provisions  of  the  act  of  Congress  of  March  8,  1863.  By  the 
express  terms  of  the  law,  he  was  entitled  to  the  benefit  of  its 
provisions  or  to  his  discharge  under  it  if  held  as  a  prisoner  of 
war.  This  question,  then,  lay  at  the  foundation  of  the  case. 
The  majority  of  the  court  dispose  of  it  in  the  words  above 
<juoted.  The  minority,  speaking  through  the  chief  justice,  use 
language  on  this  point  not  less  emphatic.  They  say:  "  Milli- 
gan was  imprisoned  under  the  authority  of  the  President,  and 
was  not  a  prisoner  of  war";  and  they  held  him  entitled  to  his 
-discharge  under  the  act  of  Congress,  as  he  would  not  have  been 
if  held  as  a  belligerent  or  prisoner  of  war. 

This  is  decisive  authority  as  to  whether  the  plaintiff  in  the 
present  case  can  be  considered  as  having  been  arrested  and 
imprisoned  as  a  belligerent  or  prisoner  of  war.  The  principle, 
indeed,  had  already  been  settled  by  the  same  court  in  tho 
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Prize  C<ue8y  above  quoted,  where  they  held  that  all  persons 
residing  in  the  rebel  states,  whose  projK3rty  iniglit  be  used  ta 
support  the  hostile  power,  were  liable  to  be  treated  as  enemies 
without  reference  to  their  personal  loyalty.  This  is  the  settled 
doctrine, — that  the  status  of  any  person  as  to  the  question  of 
belligerency  depends  upon  his  citizenship  or  nationality.  The 
late  rebellion  grew  to  such  consistency  and  magnitude  that 
our  own  as  well  as  foreign  governments  recognized  the  people 
of  the  rebel  states  as  belligerents,  but  the  citizen  and  resident 
of  a  Northern  state  did  not  become  a  belligerent,  whatever  maj 
have  been  his  sympathies,  or  however  wicked  his  plots. 

So  far,  then,  as  it  is  sought  to  justify  the  arrest  of  the  plain* 
tifif  by  assuming  that  he  was  arrested  as  a  belligerent  and  held 
as  a  prisoner  of  war,  the  argument  is  untenable.  He  was  not 
a  prisoner  of  war. 

The  foundation  of  the  argument  predicated  upon  the  alleged 
belligerency  of  the  plaintiff  thus  failing,  it  remains  to  be  con* 
sidered  whether  his  arrest  can  be  justified  as  an  exercise  of 
martial  law  applied  to  a  citizen  of  Illinois,  not  in  the  military 
service,  tt  is  to  be  remarked  that  the  order  for  the  arrest  of 
the  plaintiff  is  alleged  to  have  been  issued  by  the  President  aa^ 
commander-in-chief,  through  the  judge  advocate  general  of 
the  armies  of  the  United  States,  though  addressed  to  and  exe* 
cuted  by  the  marshal  of  the  northern  district  of  Illinois,  who 
is  merely  a  civil  officer.  To  what  extent  is  martial  law  inci«> 
dent  to  a  state  of  war? 

As  the  phrases  ^'martial  law''  and  "military  law"  are* 
sometimes  carelessly  used  as  meaning  the  same  thing,  it  i* 
proper  to  point  out  the  broad  distinction  between  them.  The 
constitution  authorizes  Congress  to  raise  and  support  armies,. 
and  to  make  rules  for  the  government  thereof.  Acting  under 
this  authority,  Congress  has  passed  divers  acts  prescribing  the 
rules  and  articles  of  war,  and  providing  for  the  government 
and  discipline  of  the  troops.  These  rules  constitute  the  mili- 
tary law,  and  are  directly  sanctioned  by  the  constitution;  but 
they  apply  only  to  persons  in  the  military  or  naval  service  of 
the  government. 

What  is  called  martial  law,  however,  has  a  far  wider  scope- 
and  application.  When  once  established,  it  is  made  to  apply 
alike  to  citizen  and  soldier.  To  call  this  system  by  the  name- 
of  law  seems  something  of  a  misnomer.  It  is  not  law,  in  any 
proper  sense,  but  merely  the  will  of  the  military  commander,, 
to  be  exercised  by  him  only  on  his  responsibility  to  his  gov- 
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erament  or  eaperior  officer.  Sir  Matthew  Hale  said  (Hist  C.  L. 
54) :  '^  It  is  in  trath  and  reality  no  law,  but  something  indulged 
rather  than  allowed  as  law."  In  the  famous  Petition  of  Right 
in  the  reign  of  Charles  I.,  it  was  solemnly  enacted  that  no 
commission  shonld  issue  to  proceed  in  England  according  to 
martial  law,  and  the  principle  was  reasserted  in  the  Bill  of 
Rights  of  1688.  In  the  case  of  Grant  v.  Govld^  2  H.  Black.  99, 
decided  in  the  year  1792,  Lord  Loughborough  said  that  mar- 
tial law,  in  the  sense  in  which  we  are  now  considering  it,  did 
not  exist  in  England,  was  contrary  to  the  constitution,  and 
had  been  for  a  century  totally  exploded.  We  make  these 
references  merely  to  illustrate  how  odious  this  system  is  to  the 
spirit  of  liberty  and  good  government. 

That  martial  law  must  be  permitted  to  prevail  on  the  actual 
theater  of  military  operations  in  time  of  war,  is  an  unavoida- 
ble necessity.  It  results  from  the  very  nature  of  war,  which 
is  simply  an  appeal  to  force;  and  where  it  is  being  waged,  it 
necessarily  suspends  and  displaces  the  ordinary  laws  of  the 
land  by  those  usages  which  are  known  as  the  laws  of  war.  If 
a  commanding  officer  finds  within  his  lines  a  person,  whether 
citizen  or  alien,  giving  aid  or  information  to  the  enemy,  he- 
can  arrest  and  detain  him  so  long  as  may  be  necessary  for  the- 
security  or  success  of  his  army.  He  can  do  this  under  the 
same  necessity  which  will  justify  him,  when  an  emergency 
requires  it,  in  seising  or  destroying  the  private  property  of  a 
citizen.  The  authority  to  do  either  by  military  force  is  indis- 
pensable on  the  actual  theater  of  war.  The  want  of  such 
authority  might  lose  a  battle,  or  peril  the  issue  of  a  campaign. 
The  power  to  do  these  things  is  implied  in  the  power  to  wage- 
war,  and  springs  from  an  overruling  necessity. 

This  is  the  power  of  a  military  commander  on  the  actual 
BCeno  of  military  operations,  and  where  hostile  armies  ar» 
confronted  with  each  other.  We  may,  for  the  purposes  of  the 
present  case,  go  further,  and  admit  that  if  in  a  district  remote- 
from  the  theater  of  military  operations  the  popular  sentiment 
is  so  disloyal  to  the  government  that  one  who  aids  and  abet» 
the  public  enemy  cannot  be  rendered  powerless  for  mischief, 
and  brought  to  justice  by  the  arm  of  the  civil  law.  that  fact 
would  justify  the  government  in  treating  such  district  as  vir- 
tually attached  to  the  theater  of  military  operations,  and  in 
enforcing  therein  martial  law  or  the  laws  of  war,  so  far  as 
might  be  necessary  to  the  public  safety.  We  may  concede  the^ 
right  to  do  this  as  the  exercise  of  a  constitutional  power,  re- 
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€ulting  from  the  power  to  wage  war.  Whether  this  right  be- 
longs to  the  President  as  commander-in-chief,  or  whether  he 
must  receive  authority  thus  to  act  from  Congress,  is  a  question 
not  necessary  for  us  to  consider. 

But  beyond  the  enforcement  of  martial  law  on  the  actual 
£eld  of  military  operations,  which  is  the  result  of  an  overmas- 
tering necessity,  and  its  establishment  in  districts  which, 
though  remote  from  the  seat  of  war,  are  yet  so  far  in  sym- 
pathy with  the  public  enemy  as  to  obstruct  the  administration 
of  the  laws  through  the  civil  tribunals,  and  render  a  resort  to 
military  power  a  necessity,  as  the  only  means  of  restraining 
disloyalty  from  overt  acts,  and  preserving  the  authority  of  the 
.government,  We  know  of  no  ground  upon  which  its  exercise 
-can  be  defended.  It  is  the  result  of  an  absolute  necessity 
during  a  period  of  war,  and  should  terminate  with  the  neces- 
sity itself  The  doctrine  that  a  state  of  war  of  itself  suspends, 
at  once  and  everywhere,  the  constitutional  guaranties  for  lib- 
'erty  and  property,  finds  no  support  in  the  constitution,  and  is 
inconsistent  with  every  principle  of  civil  liberty  and  free  gov- 
-ernment. 

But  the  admission  that  the  government,  by  the  joint  action 
of  Congress  and  the  President,  or  by  the  single  action  of  the 
latter,  may  rightfully  extend  the  limits  of  martial  law  beyond 
the  actual  theater  of  military  operations,  and  establish  it  in 
districts  where  the  civil  authorities  are  powerless  to  protect  the 
public  welfare  against  disloyal  persons,  does  not  aid  the  pleas 
in  the  case  before  us.  These  pleas  do  not  aver  that  the 
plaintiff  was  arrested  where  the  war  was  raging,  or  that  the 
civil  courts  were  not  in  the  peaceful  and  uninterrupted  exer- 
cise of  their  jurisdiction,  or  that  the  civil  authority  was  in  any 
degree  impaired,  or  that  martial  law  had  been  proclaimed. 
Neither  can  we  presume  such  a  condition  of  affairs  to  have 
existed.  Indeed,  it  is  a  part  of  the  public  history  of  the  war, 
of  which  we  may  well  take  judicial  notice,  that  no  organized 
rebel  force  ever  trod  the  soil  of  Illinois,  that  the  usual  admin- 
istration of  the  laws  in  this  state  was  at  no  time  suspended  or 
interrupted,  and  that  in  that  part  of  the  state  where  this  arrest 
was  made  the  people  were  eminently  distinguished  for  their 
devotion  to  the  government  and  to  the  prosecution  of  the  war. 
Neither  had  there,  at  the  time  of  this  arrest,  been  any  official 
action  by  any  department  of  the  government  establishing  mar- 
tial law,  or  suspending  the  writ  of  habeas  corpus,  in  the  state  of 
Illinois.    We  must  assume,  both  from  the  absence  of  any  aver 
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tnent  to  the  contrary  in  the  pleas,  and  from  the  public  history 
of  the  time,  that  this  plaintiff  might  have  been  arrested  by  the 
ordinary  legal  process,  and  brought  to  trial  before  the  ordinary 
oivil  tribunals,  and  if  guilty,  subjected  without  let  or  hin- 
drance to  a  merited  punishment. 

In  the  face  of  all  these  facts,  how  is  it  possible  to  hold  that 
tLo  plaintiff  was  legally  subjected  to  the  administration  of 
martial  law? 

It  is  undeniable,  if  the  government  had  the  right  to  arrest 
him  without  a  warrant,  and  imprison  without  a  trial  or  charge 
of  any  criminal  offense,  it  had  an  equal  right  to  send  his  case 
before  a  court  martial  or  military  commission.  The  right  to 
do  the  one  necessarily  implies  the  right  to  do  the  other,  be* 
cause  both  rest  on  the  same  theory  of  power  to  be  exercised 
by  the  government- in  time  of  war.  If  it  was  lawful  to  arrest 
and  imprison  the  plaintiff  without  any  form  of  judicial  inves- 
tigation, it  would  certainly  have  been  not  less  lawful  to  do  the 
eame  thing  upon  the  finding  and  sentence  of  a  military  tribu* 
nal.  It  can  hardly  be  said  that  the  laws  of  war  could  be  ap- 
plied to  the  plaintiff  for  the  purposes  of  punishment,  but  not 
for  the  purposes  of  trial. 

That  he  could  not  have  been  legally  brought  to  trial  before 
a  military  tribunal  has  been  recently  decided  by  the  supreme 
court  of  the  United  States  in  the  case  of  Ex  parte  MiUiganj  4 
Wall.  2,  already  quoted.  On  the  question  whether  Congress 
has  the  constitutional  power  to  establish  military  tribunals 
and  martial  law  in  time  of  war,  in  districts  where  the  war  is 
not  being  actually  waged,  the  court  was  divided.  But  on  all 
those  principles  which  govern  the  case  now  under  considera- 
tion, there  was  entire  unanimity.  The  majority  held  the  im- 
pri.sonment  of  Milligan  illegal,  and  discharged  him,  on  the 
ground  that  in  a  state  where  no  war  prevailed,  and  the  juris- 
diction pf  the  civil  courts  was  undisturbed,  neither  Congress 
nor  President,  nor  both  united,  could  coDstitutionally  create  a 
military  tribunal  or  enforce  martial  law.  The  minority  of  the 
court,  while  they  dissent  from  this  proposition  in  its  full  ex- 
tent, do  nevertheless  concur  in  the  judgment  of  the  court  dis- 
charging Milligan,  on  the  ground  that  Congress  had  n  )t  in 
fact  authorized  the  creation  of  military  tribunals  in  Indiana, 
and  because  the  sentence  of  such  a  tribunal,  passed  upon  Mil- 
ligan, was  void,  and  his  imprisonment  illegal.  The  power  of 
the  executive  department  to  try  and  imprison  Milligan  by  vir- 
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tue  of  the  laws  of  war,  and  in  the  absence  of  congressional 
authorization,  is  thus  directly  denied  by  the  entire  court 

The  majority  of  the  court  say:  '^Martial  rule  can  never 
exist  where  the  courts  are  open  and  in  the  proper  and  uninter- 
rupted exercise  of  their  jurisdiction.  It  is  also  confined  to  the 
locality  of  actual  witr.  Because  during  the  late  rebellion  it 
could  have  been  enforced  in  Virginia,  where  the  national  au* 
thority  was  overturned,  and  the  courts  driven  out,  it  does  not 
follow  that  it  should  obtain  in  Indiana,  where  that  authority 
was  never  disputed,  and  justice  was  always  administered." 

The  majority  of  the  court  used  the  following  language:  — 

^'Congress  cannot  direct  the  conduct  of  campaigns,  nor 
can  the  President,  or  any  commander  under  him,  without  the 
sanction  of  Congress,  institute  tribunals  for  the  trial  and  pun* 
ishment  of  offenses,  either  of  soldiers  or  civilians,  unless  in 
cases  of  a  controlling  necessity,  which  justifies  what  it  com- 
pels, or  at  least  insures  acts  of  indemnity  from  the  jostice  of 
the  legislature. 

"We  by  no  means  assert  that  Oong^ress  can  establish  and 
apply  the  laws  of  war  where  no  war  has  been  declared  or 
exists. 

'^  Where  peace  exists,  the  laws  of  peace  must  prevaiL  What 
we  do  maintain  is,  that  when  the  nation  is  involved  in  war, 
and  some  portions  of  the  country  are  invaded,  and  aU  are 
exposed  to  invasion,  it  is  within  the  power  of  Congress  to  de- 
termine in  what  states  or  districts  such  great  and  imnnnent 
public  danger  exists  as  justifies  the  authorisation  of  military 
tribunals  for  the  trial  of  crimes  and  off^mses  against  the  disci- 
pline or  security  of  the  army  or  against  the  public  safety." 

As  to  the  main  fact  that  martial  law  did  not  lawfully  exist 
in  Indiana,  and  that  the  trial  and  imprisonment  of  MUIigan 
were  illegal,  the  court  was  not  divided.  That  case  is  really 
decisive  of  the  one  before  us.  The  case  of  Milligan  .was  the 
weaker  of  the  two,  in  this,  that  at  the  time  of  his  arrest  and 
trial  in  1864,  the  writ  of  habeas  eorpw  had  been  suspended  by 
authority  of  Congress,  which  furnished  the  counsel  for  the 
government  an  argument  in  support  of  the  theory  of  martial 
law. 

A  case  involving  in  some  degree  the  question  of  martial 
law  arose  in  the  supreme  court  of  the  United  States  in  1851: 
MitcheU  v.  Harmonyy  13  How.  134.  During  the  war  with 
Mexico,  Colonel  Mitchell,  acting  under  the  orders  of  Colonel 
Doniphan,  had  seized  the  private  property  of  Harmony,  for 
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the  service  of  the  expedition,  commanded  by  the  latter  officer. 
Harmony,  who  had  been  following  the  march  of  the  army  as 
a  trader,  after  arriving  in  the  lilexican  province  of  Chihuahua, 
<lesired  to  stop  there,  but  was  compelled  by  the  commander  to 
accompany  the  expedition  with  his  wagons,  mules,  and  goods. 
Tlie  property  was  eventually  lost,  and  an  action  was  brought 
against  Colonel  Mitchell  to  recover  its  value.  The  defendant 
urged  that  it  was  seized  and  impressed  into  the  public  service 
from  necessity,  also  to  prevent  it  from  falling  into  the  hands 
of  the  enemy.     The  court  on  this  point  say:  — 

"There  are,  without  doubt,  occasions  in  which  private  prop- 
erty may  lawfully  be  taken  possession  of  or  destroyed  to  prevent 
?ts  falling  into  the  hands  of  the  public  enemy,  and  also  where 
a  military  officer  charged  with  a  particular  duty  may  impress 
private  property  into  the  public  service,  or  take  it  for  public 
use.  Unquestionably,  in  such  cases  the  government  is  bound 
to  make  full  compensation  to  the  owner;  but  the  officer  is  not 
a  trespasser. 

''  But  we  are  clearly  of  the  opinion  that  in  all  these  cases 
the  danger  must  be  immediate  and  impending,  or  the  neces- 
sity urgent  for  the  public  service,  such  as  will  not  admit  of 
delay,  and  where  the  action  of  the  civil  authority  would  be 
too  late  in  providing  the  means  which  the  occasion  calls  for. 
It  is  the  emergency  which  gives  the  right,  and  the  emergency 
must  be  shown  to  exist  before  the  taking  can  be  justified." 

The  court  held  the  plaintiff  entitled  to  recover. 

The*case  of  Smith  v.  ShaWj  decided  by  the  very  able  bench 
that  constituted  the  supreme  court  of  the  state  of  New  York 
in  1815,  was  a  suit  brought  by  a  citizen  against  an  army  officer 
for  false  imprisonment  during  the  war  of  1812.  The  defense 
set  up  was  that  the  plaintiff  was  a  spy.    The  court  said: — 

"  If  he  was  an  American  citizen  he  could  not  be  charged 
with  such  an  offense.  He  might  be  amenable  to  the  civil 
authority  for  treason,  but  could  not  be  punished  under  martial 
law  as  a  spy." 

It  is  urged  that  the  power  of  the  government  to  wage  war  is 
<!rippled  unless  it  can  arrest  and  imprison  by  military  force 
disloyal  persons.  The  necessity  of  arresting  them  is  conceded, 
and  where  the  civil  law  and  civil  tribunals  have  been  rendered 
powerless,  we  concede  the  right  to  use  such  military  force. 
But  when  the  civil  courts,  in  the  midst  of  loyal  communities, 
are  exercising  their  ordinary  jurisdiction,  the  appeal  to  the 
military  arm  or  to  martial  law  is  needless.    It  is  in  the  power 
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of  Congress  to  enact  laws  which  shaU  define  offenses  of  ihi» 
character,  and  bring  to  severe  and  merited  punishment  all  per- 
sons guilty  of  aiding  a  public  enemy.  As  already  remarked, 
such  a  law  was  upon  the  statute-book  when  this  plaintiff  wa» 
arrested,  and  it  is  not  alleged,  either  in  plea  or  argument,  that 
he  could  not  have  been  brought  to  an  impartial  trial  in  the 
northern  district  of  Illinois.  If  Congress  should  deem  it  neces- 
sary in  time  of  war,  it  might  go  further,  and  enact  that  a  per- 
son arrested  by  the  civil  authorities  on  a  sworn  charge  of 
giving  aid  and  comfort  to  the  enemy  should  be  held  without 
bail  until  the  meeting  of  the  court  and  grand  jury.  It  is  not 
easy  to  see  how  the  power  of  the  government  for  successful 
war  would  be  crippled,  when  furnished  with  such  means  of 
arresting  disloyal  persons,  even  though  not  able  to  arrest  by 
means  of  military  force  in  districts  undisturbed  by  the  war. 

It  is  a  fearful  power  that  is  claimed  for  the  government  by 
the  counsel  for  the  appellee,  and  one  which  no  free  government 
ought  to  possess.  Even  in  England,  in  the  latter  part  of  the 
last  century,  when  secret  political  societies  were  formed  hostile 
to  the  government  and  in  league  with  the  French  revolution- 
ists, or  supposed  to  be  so,  although  the  country  was  at  war 
with  France,  yet,  while  the  high  Tory  administration  of  Mr. 
Pitt  arrested,  prosecuted,  and  punished  with  a  pitiless  vigor, 
it  acted  only  through  the  ordinary  agencies  of  the  civil  courts, 
and  made  no  use  of  the  military  arm  under  the  pretense  that 
the  offending  persons  were  belligerents  or  public  enemies.  If 
this  plaintiff  was  guilty  of  the  charges  made  in  the  plea  he 
merited  arrest  and  a  severe  punishment,  but  he  should  have 
been  punished  in  conformity  to  law.  It  is  to  be  remembered 
that  the  question  before  us  is  one  of  power  simply  on  the  part 
of  the  executive,  and  not  of  deserving  on  the  part  of  the  plain- 
tiff. If  the  President  could  rightfully  arrest  him  by  military 
force,  and  consign  him  without  process  or  trial  to  a  fortress  in 
the  harbor  of  New  York,  he  could  do  the  same  thing  to  any 
other  person  in  the  state  of  Illinois,  however  innocent  of  crime. 
This  plaintiff  may  have  been  disloyal,  and  seeking  to  aid  the 
rebels,  but  the  most  loyal  citizen  might  have  been  arrested 
and  sent  away  in  the  same  summary  manner.  As  no  charge 
is  made,  no  judicial  investigation  had,  it  is  left  entirely  to  the 
caprice  of  the  government  to  determine  what  persons  shall  be 
seized.  The  power  to  thus  arrest  being  once  conceded,  every 
man  in  the  state,  from  the  governor  down  to  the  humblest 
citizen,  would  hold  his  liberty  at  the  mercy  of  the  military 
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officer  in  command.  For  it  is  to  be  borne  in  mind  that  this 
power  is  not  one  to  be  exercised  only  by  the  highest  officers  of 
the  government,  in  whose  hands  it  might  be  exercised  with 
moderation.  It  is  claimed  for  the  President,  as  commander- 
in-chief,  and  as  incident  to  a  state  of  war.  But  if  it  exists  at 
all,  it  exists  as  the  law  of  war  or  martial  law,  and  may  be 
exercised  by  the  military  officer  in  command  of  any  district, 
without  reference  to  his  rank,  as  rightfully  as  by  the  President 
himself.  He  might  be  afraid  to  exercise  it  without  orders 
from  his  BUX)erior,  but  if  it  exists  at  all,  it  belongs  to  him  as 
well  as  to  the  President.  This  theory,  then,  pushed  to  its 
logical  results,  is  this:  That  wheneyer  the  government  is  en- 
gaged in  suppressing  a  rebellion  in  Florida,  or  waging  war  on 
the  frontiers  of  Maine,  martial  law  may  be  enforced  in  Illinois, 
where  there  is  neither  war  nor  public  enemy,  and  where  the 
courts  are  daily  administering  justice;  and  every  citizen  of  the 
state  shall  hold  his  liberty  and  property  at  the  whim  and  dis- 
cretion of  the  military  officer  in  command.  The  proposition 
thus  stated  in  its  nakedness  may  well  startle  us,  when  we 
remember  how  liable  we  are  to  be  involved  in  war.  But  it  is 
not  true,  for  it  is  utterly  at  variance  with  the  most  cherished 
objects  of  the  constitution  and  its  most  solemn  prohibitions. 

We  are  not  unconscious  of  the  fact  that  the  decision  which 
we  are  obliged  to  make  in  the  present  case  on  the  facts  ap- 
pearing in  the  record  attributes  to  our  late  lamented  President 
the  unlawful  exercise  of  power,  and  therefore  implies  a  certain 
degree  of  censure.  None  can  have  a  higher  appreciation  than 
the  members  of  this  court  of  the  unselfish  patriotism  and 
purity  of  motive  of  that  great  magistrate.  If  he  exercised  a 
power  not  given  by  the  constitution,  he  undoubtedly  did  so 
under  a  full  conviction  of  its  necessity  in  the  extraordinary 
emergencies  wherein  he  was  called  to  act.  But  neither  our 
honor  for  his  memory,  nor  our  confidence  in  his  honesty,  can 
be  permitted  to  sway  our  judgment  here.  The  questions  pre- 
sented by  this  record  must  be  decided  by  us  as  questions  of 
abstract  law.  If  this  plaintiff  has  been  wrongfully  restrained 
of  his  liberty,  he  has  the  right  to  call  upon  us  so  to  declare, 
without  fear,  favor,  or  affection.  It  is  unfortunate  that  cases 
having  a  political  or  partisan  character  should  come  before 
the  courts,  but  when  they  do  so,  we  must  declare  the  law  as 
we  believe  it  to  exist.  If  we  can  know  any  other  motive  than 
the  simple  wish  to  truly  expound  it,  or  if,  when  our  convictions 
are  clear,  we  should  hesitate  to  declare  them  without  reference 
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to  what  party  it  may  please  or  what  offendi  we  should  betray 
the  solemn  trusts  which  the  people  have  committed  to  this 
court,  and  bring  dishonor  on  the  administration  of  justice. 

Our  attention  has  been  called  by  the  counsel  for  the  defend- 
ants to  two  acts  of  Congress,  the  first  of  which,  passed  March 
3,  1863,  provides  in  its  fourth  section, — 

"That  any  order  of  the  President,  or  under  his  authority, 
made  at  any  time  during  the  existence  of  the  present  rebellion, 
shall  be  a  defense  in  all  courts  to  any  action  or  prosecution, 
civil  or  criminal,  pending  or  to  be  commenced,  for  any  search, 
seizure,  arrest,  or  imprisonment  made,  done,  or  committed,  or 
acts  omitted  to  be  done  under  and  by  virtue  of  such  order,  or 
under  color  of  any  law  of  Congress;  and  such  defense  may  be 
made  by  special  plea,  or  under  the  general  issue." 

The  other  act,  passed  May  11, 1866,  provides  in  its  first  sec- 
tion that  any  arrest  or  imprisonment  during  the  rebellion,  by 
virtue  of  the  order  of  the  President,  Secretary  of  War,  or  any 
military  officer  in  command  in  the  place  where  such  arrest 
had  been  made  or  imprisonment  had  been  inflicted,  should 
come  within  the  purview  of  the  first  act  for  all  purposes  of 
defense. 

That  it  is  the  duty  of  Congress  to  indemnify  out  of  the  pub- 
lic treasury  any  person  who  has  been  compelled  to  pay  dam- 
ages for  an  act  performed  by  him  in  good  faith,  under  the 
command  of  the  President,  for  the  purpose  of  suppressing  the 
rebellion,  is  a  proposition  which  few  persons  would  deny.  But 
the  denial  by  Congress,  through  a  retrospective  law,  of  all  re- 
dress to  a  person  whose  property  or  liberty  was  illegally  taken 
under  a  military  order,  is  a  mode  of  discharging  obligations 
which,  however  convenient,  is  not  reconcilable  with  the  prin- 
ciples of  the  constitution.  The  constitution  confides  to  Con- 
gress only  legislative  power,  and  that  to  be  exercised  only  for  ' 
specific  purposes.  When,  therefore,  it  undertook  to  determine, 
in  1863  and  1866,  that  no  injury  to  person  or  property  com- 
mitted prior  to  that  time  gave  to  the  injured  party  a  vested 
right  of  action,  if  committed  under  a  military  order,  it  assumed 
a  judicial  function  which  it  is  not  authorized  to  perform. 
Whether  this  plaintifi*  was  illegally  arrested  and  imprisoned 
in  1862  depends  solely  upon  the  acts  done  and  the  laws  in 
force  at  that  time;  and  these  are  facts  to  be  determined  by 
judicial  investigation,  and  facts  which  no  act  of  Congress  can 
change.  If  his  personal  liberty  or  property  was  illegally  taken 
from  him,  then  at  once  accrued  to  him  a  right  to  redress  in 
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the  courts,  which  no  subsequent  act  of  Congress  can  take 
away.  The  rights  of  person  and  property  are  equally  secured 
by  Uie  constitutional  provision,  borrowed  from  Magna  Cbarta, 
that  no  person  shall  be  deprived  of  them  without  due  process 
x)f  law.  That  Congress  has  no  power,  by  its  own  act,  to  divest 
these  rights,  is  universally  conceded,  and  we  are  unable  to 
perceive  the  difference  in  principle  between  an  act  seeking  to 
-divest  them  directly,  and  one  providing  that  where  they  have 
been  divested  by  unlawful  violence,  no  remedy  shall  be  had 
■against  the  wrong-doer.  Suppose  Congress  should  pass  a  law 
that  no  action  should  lie  against  United  States  marshals  for 
any  illegal  acts  theretofore  done  by  them  under  color  of  their 
-office,  and  a  marshal  should  be  sued  for  having,  before  the 
passage  of  the  law,  illegally  taken  the  goods  of  one  person 
under  an  execution  against  another.  Can  it  be  supposed  such 
•an  act  would  be  a  defense  to  a  suit  brought  for  the  trespass? 
And  there  is  no  difference  in  principle  between  such  legisla- 
tion and  that  now  under  consideration. 

In  1862,  on  the  facts  disclosed  by  this  record,  one  citizen  of 
Illinois  committed  a  trespass  upon  the  rights  of  another  for 
which  the  laws  of  Illinois  then  gave,  and  now  give,  a  right  of 
action.  Since  that  time  Congress  has  said  the  action  shall 
tiot  be  maintained.  We  must  respectfully  ask.  Whence  comes 
the  power  to  interfere  with  the  remedies  furnished  by  the  state 
laws,  through  the  state  tribunals,  for  the  injury  of  one  citizen 
by  another?  There  is  really  nothing  to  be  said  in  support  of 
this  legislation.  With  all  our  respect  for  Congress,  we  must 
hold  these  acts  beyond  its  constitutional  authority.  If  they 
are  not  so,  its  power  over  persons  and  property  is  limited  only 
by  its  own  discretion,  and  constitutional  government  is  merely 
a  theory. 

There  remains  to  be  disposed  of  a  question  of  practice.  As 
has  been  already  stated,  only  a  portion  o^  the  defendants 
pleaded  the  sx)ecial  pleas.  After  judgment  against  the  plain- 
tiff had  been  rendered  on  the  demurrer,  and  he  had  elected  to 
abide  by  his  demurrer,  the  court,  against  his  objections  and 
itt  the  instance  of  those  defendants  who  had  pleaded  only  the 
general  issue,  impaneled  a  jury  to  try  that  issue  as  to  them. 
The  plaintiff  declined  to  offer  any  evidence,  and  thereupon  the 
jury  found  a  verdict  for  these  defendants.  The  plaintiff  con- 
tends that  they  were  not  entitled  to  a  trial  of  this  issue,  which 
is  final  as  to  them,  but  that  judgment  should  have  been  ren- 
dered in  their  favor  on  the  demurrer  to  the  special  pleas  of 
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their  co-defendants,  so  that  in  the  event  the  judgment  of  the* 
court  on  the  demurrer  should  be  ovirnilcfl,  he  might  then 
have  his  recourse  against  all  the  defendants.  The  rule  i» 
stated  by  Tidd,  page  895,  as  follows: — 

^*In  actions  of  tort,  as  trespass,  etc.,  where  the  wrong  i» 
joint  and  several,  where  the  plea  of  one  defendant  is  such  a» 
shows  the  plaintiff  could  have  no  cause  of  action  against  any 
of  the  defendants,  it  shall  operate  to  the  benefit  of  all  the  de* 
fendants,  and  the  plaintiff  cannot  have  judgment  or  damagea 
against  those  who  let  judgment  go  by  default;  but  when  th» 
plea  merely  operates  in  discharge  of  the  party  pleading  it^ 
then  it  shall  not  operate  to  the  benefit  of  the  other  defend* 
ants." 

By  this  we  understand  that  the  defendant  who  has  pleaded 
the  general  issue  only  may  at  his  option  claim  the  benefit  of 
a  judgment  on  demurrer  in  favor  of  his  co-defendant  who  ha» 
pleaded  specially,  if  such  plea  showed  the  plaintiff  could  not 
maintain  his  action  against  either.  We  do  nut  understand,, 
however,  that  he  is  obliged  to  do  sa  He  has  the  right  to  in* 
•sist  on  a  trial  of  the  issue  made  by  his  own  plea,  and  the 
plaintiff  cannot  compel  him  to  claim  any  benefit  from  the 
judgment  on  the  demurrer. 

In  the  present  case  the  plaintiff,  on  the  trial  of  the  general 
issue,  should  have  proved  the  trespass.  If,  under  the  rule 
quoted  from  Tidd,  the  defendants  had  sought  to  avail  them* 
selves  of  the  judgment  of  the  court  on  the  special  plea  of  their 
co-defendants,  and  the  court  had  permitted  it,  the  plaintiff 
could  have  excepted,  and  preserved  against  them  in  the  record 
the  same  question  raised  by  his  demurrer  to  the  special  plea. 
If  they  had  not  sought  to  do  this,  but  the  evidence  had  fkiled 
to  show  their  participation  in  the  trespass,  they  would  have 
been  entitled  to  &  verdict  and  judgment. 

This  judgment  must  be  reversed  and  the  case  remanded. 
In  order,  however,  that  our  decision  may  not  be  misconstrued,, 
we  deem  it  prox)er  to  add,  that  although  the  matter  of  the 
special  pleas  is  not  a  bar  to  the  action,  yet  on  the  trial  the 
defendants  will  be  permitted  to  prove  the  facts  alleged  in  them 
in  mitigation  of  damages,  and  for  the  purpose  of  rebutting  the 
presumption  of  malice.  For  the  purpose  of  enabling  the  jury 
to  determine  justly  the  quantum  of  damages  to  which  the 
plaintiff  may  be  entitled,  the  matters  set  up  in  these  pleaa 
will  be,  if  proved,  a  proper  subject  of  consideration. 

Judgment  reversed. 
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Breese,  J.  I  concur  in  much  of  the  reasoning,  and  gen- 
erally in  the  conclusions  reached,  in  the  above  opinion.  I 
cordially  concur  in  the  sentiment,  that  the  constitution  of  the 
United  States  was  designed  by  its  framers,  and  has  been 
hitherto  so  understood  by  the  people,  to  be  the  same  protect- 
ing instrument  in  war  as  in  peace;  that  a  state  of  war  does 
not  enlarge  the  powers  of  any  one  department  of  the  govern- 
ment established  by  it,  nor  has  any  one  of  these  defendants 
Any  right  to  urge  '* necessity,"  or  "extraordinary  emergen- 
cies," as  a  plea  for  the  usurpation  of  powers  not  granted.  The 
first  is  the  tyrant's  plea,  and  the  other  places  the  dearest  rights 
of  the  citizen  at  the  mercy  of  a  dominant  party,  who  have 
only  to  declare  "the  emergency,"  which  they  can  readily 
create,  pretexts  for  which  bad  men  are  keen  to  find  and  eager 
to  act  upon.  There  can  be,  and  there  should  be,  no  higher 
law  for  the  conduct  of  the  government  in  its  relations  to  the 
citizen  than  the  constitution  of  the  United  States. 

I  cannot  accede  fully  to  the  doctrine  declared  in  the  last 
clauses  of  the  opinion.  Holding  as  we  do,  that  the  executive 
order  under  which  the  defendants  attempt  to  justify  their  con« 
duct  was  illegal  and  void,  it  ought  not  to  go  in  evidence  for 
any  purpose,  —  it  is  not  in  the  case.  A  subordinate  ought  not 
to  be  permitted  to  extenuate  his  offense  by  the  allegation,  his 
superior  ordered  him  to  commit  it.  The  marshal  was  not 
bound  to  execute  the  order,  he  knowing  it  was  arbitrary  and 
had  not  the  sanction  of  the  law.  He  should  take  all  the  con- 
sequences of  his  obedience. 

In  these  disjointed  times,  under  this  ruling  of  the  court,  a 
jury  might  very  easily  be  impaneled  who  would  not  assess 
Uiore  than  nominal  damages  for  one  of  the  greatest  outrages 
ever  perpetrated  in  a  country  claiming  to  be  governed  by  a 
written  constitution  and  having  a  code  of  laws. 

But  I  do  not  suppose  pecuniary  considerations  influenced 
the  plaintiff  to  bring  this  action,  but  rather  to  vindicate  that 
constitution  and  the  laws  so  grossly  violated  in  his  person. 
This  he  has  effectually  done,  by  the  unanimous  judgment  of 
this  court,  in  holding  that  the  proceedings  of  which  he  com- 
plains were  without  any  warrant  of  law,  and  in  direct  and 
palpable  violation  of  the  letter  and  spirit  of  the  constitution. 

At  the  September  term,  1867,  the  appellant  entered  his 
motion  that  the  foregoing  opinion  of  the  court  be  amended, 
80  far  as  relates  to  the  question  of  practice  therein  decided^ 
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whereupon  the  court  delivered  the  following  additional  opin- 
ion: — 

The  Court.  A  motion  has  been  made  in  this  case  by  the 
appellant  that  the  court  amend  the  opinion  filed  herein,  so  far 
as  relates  to  the  question  of  practice  on  the  trial  of  the  general 
issue  pleaded  by  a  portion  of  the  defendants.  The  motion  is 
overruled.  The  proper  practice  is  correctly  stated  in  I2}fj 
opinion.  As  therein  stated,  the  defendants  who  pleaded  the 
general  issue  had  the  right  to  have  that  issue,  as  to  them, 
tried,  and  by  insisting  on  such  trial,  to  disclaim  any  benefit 
they  might  have  claimed  from  a  mistaken  ruling  of  the  court 
on  the  special  plea.  Their  co-defendants  had  no  right,  by 
pleading  a  defective  special  plea,  to  compel  them  also  to  rest 
their  defense  upon  a  plea  which  they  did  not  file,  and  thus  be 
made  liable  to  be  brought  again  before  the  court  for  trial  by  a 
reversal  of  the  judgment  on  the  special  plea,  which  might  be 
had  at  any  time  before  the  statute  had  barred  a  writ  of  error. 
An  action  of  trespass  is  several  as  to  each  defendant,  and  each 
has  a  right  to  make  his  own  defense  and  to  have  it  tried,  with- 
out being  compelled  to  rely  upon  a  defective  defense  made  by 
a  co-defendant.  Counsel  for  appellant  err  in  supposing  they 
would  not  have  been  entitled  to  a  judgment  against  the  de* 
fendants  who  pleaded  only  the  general  issue  if  they  had 
proved  the  trespass.  When  these  defendants  went  to  trial  on 
that  issue,  declining  to  shelter  themselves  under  the  judgment 
of  the  court  on  the  special  plea,  the  court  would  have  told  the 
jury  to  find  upon  that  issue  only,  and  to  assess  the  damages 
ifthey  found  the  defendants  guilty,  and  on  that  verdict  the 
court  would  have  rendered  judgment.  In  remanding  the  case 
we  reverse  only  the  judgment  on  the  demurrer.  The  judg- 
ment upon  the  verdict,  as  to  those  defendants  who  pleaded 
the  general  issue,  and  which  is  an  entirely  distinct  and  inde- 
pendent judgment,  must  stand. 

We  take  this  occasion  to  say  that  the  opinion  hitherto  filed 
in  this  case,  in  which  the  court  below  is  directed  to  receive 
evidence  of  the  facts  set  up  in  the  special  plea  in  mitigation 
of  damages  and  to  rebut  the  presumption  of  malice,  must  be 
construed  as  referring  to  vindictive  or  exemplary  damages. 

Motion  overruled. 


Martial  Law.  —  As  stated  in  the  principal  case,  there  is  a  broad  dittino- 
tion  between  ''martial  law"  and  ''military  law/'  although  the  terma  an 
often  carelessly  used  as  meaning  the  same  thing.     A  confnaion  also  exiai- 
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fug  between  "martial  law"  and  "military  gorenuDent"  ihoald  be  noted. 
**  Military  law  "  ia  the  code  of  nilee  enacted  for  the  gofvenunent  of  the  army 
and  navy,  and  neoeasarily  applies  only  to  persona  in  the  military  or  naval  ser* 
▼ioe,  and  not  to  dviliana:  Pomeroy's  Constitational  Law,  leo.  712;  1  Bishop's 
Criminal  Law,  sec.  44.  "Bifilita^  government**  is  the  dominion  exercised 
in  war  over  the  territory  and  inhabitants  of  an  enemy's  ooontry  upon  its  con- 
qiiest  and  occupation:  2  Winthrop  on  Military  Law,  S8;  Pomeroy's  Consti- 
tational Law,  eec.  712;  while  "  martial  law  "  has  been  described  to  be  '*  the 
snspeuaion  of  all  law,  but  the  will  of  tlTe  military  commanders  intrusted  with 
its  execution,  to  be  exercised  according  to  their  judgment,  the  exigencies  of 
the  moment,  and  the  usages  of  the  service,  with  no  fixed  or  settled  rules  or 
UwB,  no  definite  practice,  and  not  bound  even  by  the  rules  of  ordinary  mili- 
tary law ":  Finlayson  on  Martial  Law,  107;  and  in  United  Siate»  v.  Dielfl- 
man,  92  U.  S.  520,  526,  Waite,  C.  J.,  says:  "Martial  law  is  the  law  of 
military  necessity  in  the  actual  presence  of  war.  It  is  administered  by  the 
general  of  the  army,  and  is  in  fact  his  will.  Of  necessity,  it  is  arbitrary,  but 
it  must  be  obeyed."  Compare  2  Winthrop  on  Military  Law,  42,  quoted 
potL 

As  held  by  the  majority  in  Ex  parte  MWigan,  4  WaU.  2,  127,  "martial 
law  **  ia  "  confined  to  the  locality  of  actual  war,*'  and  "  can  never  exist  where 
the  courts  are  open,  and  in 'the  proper  and  unobstructed  exercise  of  their 
jurisdiction  ";  but  tiie  opinion  of  the  minority  was  to  the  efibct  that  martial 
law  was  not  necessarily  limited  to  time  of  war,  but  might  be  exercised  at 
other  perioda  of  "pubUo  danger,"  and  that  the  fact  that  the  civil  courts  are 
•pen  is  not  controlling  against  its  exercise,  since  they  "might  be  open  and 
undisturbed  in  the  execution  of  their  functions,  and  yet  wholly  incompetent 
to  avert  threatened  danger,  or  to  punish  with  adequate  promptitude  and  cer- 
tunty  the  guilty."  This  opinion  of  the  minority  has  been  considered  the 
■oukder  and  more  reasonable  one:  2  Winthrop  on  Military  Law,  38.  And 
the  opinion  of  the  majority  has  been  otherwise  criticised  as  confusing  martial 
Uw  with  military  government:  Pomeroy's  Constitutional  Law,  sec.  714;  2 
Winthrop  on  Military  Law,  39. 

In  the  United  States,  the  President  unquestionably  should  proclaim  mar- 
tial kw  when  occasion  arises  for  its  exercise,  martial  law  being  a  means  of 
vsging  war,  and  the  President,  as  commander-in-chief,  wages  war:  Pome- 
it^/s  Constitutional  Law,  sec  714;  2  Winthrop  on  Military  Law,  41. 

It  is  said  in  the  principal  case  that  martial  law,  when  once  established,  **  is 
in^  to  apply  alike  to  citizen  and  soldier ";  and  in  United  StaJtee  v.  Diekel- 
*Mti»  92  U.  S.  520,  628,  it  is  held  that  a  subject  of  a  foreign  power,  entering 

^  territory  governed  by  martial  law,  is  under  its  control  equally  with 
cUixeDg, 

With  regard  to  the  limitations  upon  the  exercise  of  martial  law,  Colonel 
Winthrop  says:  "The  employment  of  nuutial  law  has  been  likened  to  the 
utrcise  of  the  right  of  self-defense  by  an  individual.  Its  occasion  and  jus- 
tification thus  is  necessity.  But  though  in  general  without  other  limit  than 
tlM  discretion  of  the  commander  upon  whom  its  execution  is  devolved,  it  is 
Bot  an  absolute  power,  but  one  to  be  exercised  with  such  stringency  only  as 
^^'caiDstances  may  require.  The  often-quoted  remark  that  martial  law  is 
*unply  'the  will  of  the  general  who  commands  the  army,'  is  a  description 
much  less  apposite  in  practice  to  martial  law  proper,  or  domestic  martial 
^w»  than  to  that  military  government  of  enemies  heretofore  considered,  and 
with  reference  to  which  in  fact  the  observation  was  originally  employed  by 
Wellington.    Martial  law  is  indeed  resorted  to  as  much  for  the  protection  of 
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1  iie  lives  and  property  of  peaceable  individaalB  as  for  the  repreBaion  of  hoetfle 
or  violent  elements.  It  may  become  requisite  that  it  supersede  for  the  time 
the  existing  civil  institutions;  but  in  general,  except  in  so  £tf  as  relates  to 
Xtersons  violating  military  orders  or  regulations,  or  otherwise  interfering  with 
the  exercise  of  military  authority,  martial  law  does  not  in  effect  suspend  the 
local  law  or  jurisdiction,  or  materially  restrict  the  liberty  of  the  citizen;  it 
may  call  upon  him  to  perform  special  service  or  labor  for  the  public  defense, 
but  otherwise  usually  leaves  him  to  his  ordinary  avocations.  It  is  a  principle 
of  the  exercise  of  martial  law  that  even  when  required  to  be  executed  with 
exceptional  stringency,  and  for  a  protracted  period,  it  shall  not  be  permitted 
to  serve  as  a  pretext  for  license  or  disorder  on  the  part  of  the  military;  and 
acts  of  undue  violence  and  oppres^on  committed  in  its  name  will,  by  the 
laws  of  war,  be  visited  with  extreme  punishment.  It  is  a  further  principle 
that  while  martial  law  is  not  to  be  inaugurated  precipitately  or  inconsider- 
ately, so  it  is  to  be  continued  only  so  long  as  the  public  exigency,  on  account 
of  which  it  was  declared,  shall  prevail.  It  is  not  indeed  essential  to  the  dis- 
continuance of  such  state  that  the  original  declaration  of  the  same  be  for* 
mally  revoked;  when  the  emergency  has  ceased,  or  within  a  reasonable 
interval  thereafter,  the  stottw  may  be  deemed  to  have  elapsed,  and  cannot 
lawfully  be  further  continued  or  enforced  ":  Winthrop  on  Military  Law,  42. 

LiABiLiTT  Of  Officer,  Soldier,  or  CitizbIt  for  Aois  Dons  uhdkr 
Military  Authority:  See  WUhergpoon  v.  Farmers*  Bank,  87  Am.  Dec  503; 
Christian  County  Court  v.  JianUn,  87  Id.  605,  and  note;  Tojflor  v.  JenJins,  88 
Id.  773;  Jones  v.  Commonwealth,  89  Id.  605;  Farmer  v.  Lewis,  89  Id.  610,  and 
note;  Price  v.  Poynter,  89  Id.  631;  Bell  v.  LouismUe  etc.  B,  S,,  B9  Id.  632; 
Biggs  v.  State,  01  Id.  272. 

Belligerent  Riohts:  See  Cochran  v.  Tttcber,  91  Am.  Dec  276,  and  note 
discussing  the  subject. 

The  principal  case  was  adopted  as  decisive  of  the  identical  cases  of 
Sheean  v.  Jones,  44  HI.  167;  Carver  v.  Jones,  45  Id.  334;  it  ii  also  followed  in 
Wells  V.  MiUer,  45  Id.  384,  in  holding  that  where  one  of  several  defendants 
in  trover  was  acquitted  and  the  others  found  guilty,  an  appeal  by  the  latter 
and  reversal  of  the  judgment  as  to  them  will  not  affect  the  judgment  of  ac- 
quittal in  favor  of  the  former;  and  cited  in  Cochrane  v.  Ttittle,  75  Id.  365,  to 
the  point  that  in  an  action  on  the  case  by  the  plaintiff  for  being  wrongfully 
shut  out  of  a  house,  a  portion  of  which  the  plaintiff  claimed  to  have  rented  of 
the  defendant)  evidence  by  the  defendant  that  he  acted  upon  competent 
legal  advice  in  what  he  did  is  admissible,  not  in  bar  of  the  action,  or  in  miti- 
gation of  aotoal  damages,  but  in  mitigation  of  vindictive  damages. 


Halty  V.  Mabkel. 

[44  Illinois,  225.] 

Aonm  D  BoTTED  to    KctBOTSE  only  RSAflONABLK  CaBE  and    DZUOEHOI 

ffOR  Safety  of  Stock  committed  to  his  charge;  and  whether  or  not  he 
hat  done  so  ii  a  question  for  the  jury  to  determine^  in  view  of  all  the  tes- 
timony before  them. 
AaDTiR  D  Bound  to  Employ  Sjullful,  CARBFtrL,  and  Teustworthy 
8iBTANn»  and  is  liable  for  all  injuries  done  by  tiiem  in  the  ooune  of 
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their  employment^  through  negligenoe  or  un'filnwneM,  bat  not  for  any 
wiUfol  or  nuJioiooB  injury  oommitted  without  his  knowledge  or  consegk 
fxsTRUcnoirs  TO  JiTRT  ARi  NOT  Rbquibxd  TO  BX  EsFXATKD  by  the  court 
below,  although  stated  in  different  language  from  thoee  given,  and  oon- 
taining  correct  legal  propodtionB. 

Action  by  Ludwig  Markel  against  George  Halty  to  recover 
tlie  value  of  a  colt  killed  while  on  the  premises  and  in  the 
possession  of  the  defendant.  The  facts  are  stated  in  the  qpin- 
ion. 

/.  J.  TayloTj  for  the  appellant. 

Stipp  and  (ribbons^  for  the  appellee. 

By  Court,  Walker,  J.  This  was  an  action  originally  com- 
menced by  appellee  before  a  justice  of  the  peace  of  Bureau 
County  against  appellant  for  the  value  of  a  colt  killed  while 
on  the  premises  and  in  the  possession  of  appellant.  A  trial 
was  had  before  the  justice  of  the  peace,  resulting  in  a  judg- 
ment in  favor  of  appellee,  from  which  an  appeal  was  prose- 
cuted to  the  circuit  court  of  Bureau  County.  A  trial  was 
afterward  had  in  that  court,  resulting  in  a  verdict  in  the  same 
way.  A  motion  for  a  new  trial  was  entered  and  overruled, 
and  a  judgment  rendered  on  the  verdict.  The  case  is  brought 
to  this  court  by  appeal,  and  it  is  urged  in  favor  of  a  reversal 
that  the  verdict  is  not  sustained  by  the  evidence,  and  that  the 
court  gave  the  jury  improper  instructions. 

It  appears  that  appellant  agreed  to  pasture  a  number  of 
colts  for  appellee;  that  at  the  time  the  agreement  was  made 
appellant  said  he  would  build  a  fence  around  the  pasture,  and 
when  it  was  done  he  would  let  appellee  know.  After  getting 
'  the  fence  partly  done  he  told  Jacob  Markel  that  he  could  put 
the  colts  in  the  pasture  and  he  would  finish  the  fence  that 
afternoon.  Jacob  Markel,  appellee,  and  hired  men  put  the 
colts  in  the  pasture,  but  the  fence  was  not  completed  as  agreed. 
One  of  appellee's  colts  was  injured  and  died  while  on  appel- 
lant's premises.  The  evidence  seems  to  concur  that  the  colt 
was  killed  by  jumping  the  fence,  and  at  a  point  where  it  was 
sufficient  to  turn  any  but  breachy  stock.  It  also  appears  that 
this  and  other  colts  and  some  calves  had  got  out  of  the  pas- 
ture into  appellant's  wheat-field,  and  that  his  hired  men  and 
son  were  engaged  in  putting  them  back  into  the  pasture  when 
the  injury  occurred. 

It  is  insisted  that  the  colt  was  killed  by  the  negligent  man- 
ner in  which  it  was  put  back  into  the  pasture,  and  that  appel- 
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lant  18  rendered  liable  by  reason  of  enoh  negligence.  There 
was  evidence  that  the  son  of  appellant  was  dogging  the  colt  at 
the  time.  On  the  other  hand,  his  hired  men  testify  that  tho 
son  was  driving  the  calves,  and  some  distance  from  the  colt, 
and  that  it  was  not  dogged;  that  they  were  turning  the  colts 
from  the  wheat-field  into  the  pasture;  had  opened  the  fence  so 
the  colts  could  pass  through;  that  all  had  gone  through  but 
this  one,  which  jumped  the  fence.  They  say  they  did  nothing 
to  frighten  the  colt.  In  this  conflict  of  evidence,  it  was  for  the 
jury  to  reconcile  it  if  they  could;  and  if  that  could  not  be  done, 
they  were  required  to  consider  all  the  circumstances  relating 
to  the  witnesses,  and  give  such  weight  to  it  as  they  believed  it 
was  entitled  to  receive,  to  reject  such  as  they  believed  to  be 
unworthy  of  belief,  and  find  their  verdict  on  the  balance. 

Under  this  contract  of  bailment,  appellant  was  bound  to 
exercise  reasonable  care  and  diligence  for  the  safety  of  the  colt. 
Story,  in  his  treatise  on  bailment,  section  443,  says  it  has  been 
decided  that  agisters  of  cattle  are  within  the  general  rule;  that 
they  do  not  insure  the  safety  of  the  cattle  agisted,  but  they  are 
merely  responsible  for  ordinary  negligence;  that  it  will  be  such 
negligence  if  an  agister  or  his  servants  leaves  open  the  gates 
of  his  fields,  and  the  cattle,  in  consequence  of  such  neglect, 
stray  away  and  are  stolen;  and  he  will  be  responsible  for  the 
loss.  This,  then,  imposed  upon  appellant  the  duty  of  exercis- 
ing ordinary  care,  by  himself  and  his  servants.  If  he  has 
failed  in  this,  he  is  liable;  but  if  not,  then  the  loss  must  fall 
upon  apx)ellee.  And  this  was  a  question  for  the  jury  to  deter- 
mine, in  view  of  all  the  testimony  before  them. 

The  same  author  says,  section  402,  that  the  master  is  not 
universally  liable  for  the  misdeeds  of  his  servants;  that  we 
must  therefore  distinguish  between  the  acts  of  the  servant 
done  in  his  service,  or  in  obedience,  and  those  which  are  not; 
for  in  the  former  cases  only  is  the  master  responsible;  that 
the  master  is  not  responsible  for  any  willful  or  malicious  injury 
done  by  his  servant,  without  his  knowledge  or  consent,  but 
only  for  injuries  done  by  the  servant  in  the  master's  service  in 
the  course  of  his  employment.  The  master  is  bound  to  employ 
skillful,  careful,  and  trustworthy  servants,  as  he  must  be  held 
liable  for  their  careless  and  negligent  acts.  It  was  therefore 
a  question  for  the  jury  to  determine  whether  the  persons  per- 
forming the  act  were  appellant's  servants,  engaged  in  the  pros- 
ecution of  his  business;  and  whether  the  act  was  negligently 
or  carelessly  performed  by  them,  or  whether  it  was  willful  or 
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malicious.  And  having  determined  these  questions,  they  were 
then  required  to  find  their  verdict  according  to  these  rules. 

Were  the  jury,  then,  properly  instructed  as  to  the  law  of  the 
case?  An  agister  for  hire  is  clearly  bound  to  exercise  ordi- 
nary care  for  the  safety  of  stock  committed  to  his  care;  and 
when  he  undertakes  to  pasture  such  stock,  unless  it  is  other- 
wise understood  by  the  parties,  he  should  furnish  reasonably 
good  pasture.  Failing  to  either  exercise  ordinary  care  in 
maintaining  reasonably  good  fences  to  keep  the  stock  in,  or  to 
furnish  such  pasturage  as  is  necessary  to  keep  stock,  would  be 
negligence,  and  would  render  him  liable  for  the  immediate 
damages  occasioned  by  stock  escaping  by  reason  of  such  negli- 
gence. This  is  what  is  announced  by  appellee's  first  instruc- 
tion. Nor  is  any  objection  perceived  to  the  second  instruction. 
Nor  do  we  see  that  the  third  and  fourth  instructions  contra- 
vene the  principles  which  we  have  seen  should  govern  the  case. 

A  careful  examination  of  the  instructions  asked  by  appel- 
lant does  not  disclose  the  fact  that  they  were  improperly 
modified  before  they  were  given.  When  modified,  they  har- 
monized with  those  given  for  appellee.  The  fifth  instruction 
asked  by  appellant  and  refused  by  the  court  asserted  that  if 
appellant  undertook  to  pasture  the  colt  for  him,  and  promised 
appellee  that  he  would  put  the  fence  around  the  pasture  in 
prox>er  repair  to  keep  the  colt  within;  and  appellee  relied  upon 
Buch  promise,  and  was  induced  by  such  promise  to  put  his 
colt  in  the  pasture;  and  that  the  want  of  such  a  repaired 
fence  was  the  immediate  and  not  the  remote  cause  of  the  ac- 
cident to  the  colt, — then  appellant  would  be  liable.  We  ar-^ 
unable  to  see  that  this  instruction  announces  any  rule  or  prin- 
ciple not  contained  in  the  instructions  already  given.  A7jd 
this  court  has  repeatedly  held  that  the  court  below  is  not  re- 
quired to  repeat  instructions  to  the  jury;  that  having  an- 
nounced a  rule  to  them  it  need  not  be  repeated,  although 
stated  in  different  language.  Although  this  instruction  may 
contain  correct  legal  propositions,  still  they  had  already  been 
announced  in  instructions  given,  and  it  was  not  error  to  refuse 
it.    The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

AoiBTXB  la  BoTTifD  TO  ExsBCiBB  BUT  Orddtart  Cabb,  uid  la  not  an  is- 
forer  of  the  safety  of  the  miimalii  committed  to  his  charge:  ifoy  v.  Tonqf, 
09  Am.  Dee.  444;  WhuUm  r.  Taylor^  76  Id.  112;  and  aee  CteU  r.  PrmA,  10 
R  171;  Owm»  v.  CMgtr,  22  Id.  43ft. 
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Compensated  Bailments  Require  Rxjcrcisi  of  but  Ordinabt  Gabs; 
Fo9ter  r.  Eaaen  Bank,  9  Am.  Dec  168;  SmiUh  r.  ITaahua  eU,  R,  R,,  59  Id. 
3G4;  Cofiner  v.  WhiUm,  66  Id.  761;  Swatm  v.  Brown,  72  Id.  555. 

Master  is  Liable  vo&  Tortious  Acts  of  Sxryaht  in  Goubsb  of  ms 
Emplotmxnt:  DoncUdton  v.  JftsnMJppi  etc  B,  S.,  87  Am.  Dec  391,  and 
ciote;  YaUi  v.  SgrnreSf  87  Id.  418^  and  note;  Chapman  v.  New  York  Cenlral 
B.  B.,  88  Id.  392. 


PoppEN  V.  Holmes. 

[44  Illinois,  86a] 

Town  cannot  bt  its  Bt-laws  Confer  Authoritt  upon  its  Offickbs  to 
Make  Sales  of  Impounded  Animals,  except  for  penalties  incarred  and 
the  costs  of  the  proceedings,  under  the  Illinois  act  of  1861  empowering 
the  electors  of  towns  at  their  annual  town  meetings  to  restrain  or  pro- 
hibit the  running  at  large  of  certain  animals,  and  to  authorize  the  dis- 
training, impounding,  and  sale  of  the  same  for  penalties  incarred  and 
the  cost  of  the  proceedings. 

To  Ascertain  whether  Penaltt  has  been  Incurred  is  Proceeding 
Purely  Judicial  in  its  character,  and  the  power  ca:mot  be  exercised  by 
the  pound-master  by  virtue  of  his  office,  under  the  Illinois  act  of  1861 
empowering  the  electors  of  to?ms  at  their  annual  town  meetings  to  re- 
strain or  prohibit  the  running  at  large  of  certain  animals,  and  to  author- 
ize the  distraining,  impounding,  and  sale  of  the  same  for  penalties  incurred 
and  the  cost  of  the  proceedings. 

Town  cannot  bt  its  Bt-laws  Authorize  Pound-master  to  Sell  Prop- 
erty without  a  judicial  ascertainment  that  some  law  has  been  violated. 

Replevin  by  Israel  B.  Holmes  against  Alfred  Poppen  to  re- 
^»over  a  horse.  The  defendant  claimed  the  horse  by  virtue  of 
a  sale  by  the  pound-master  of  the  town  of  Bidott,  Stephenson 
County.  The  horse  had  been  impounded  because  running  at 
large  in  violation  of  the  town  by-laws,  and  had  been  adver- 
tised for  sale  by  the  pound-master  the  day  after  impounding, 
''in  satisfaction  of  fine  and  costs  of  proceeding,"  and  sold 
without  any  judicial  proceedings  before  a  magistrate  prior  to 
the  sale.  The  by-laws  of  the  town  prohibited  the  running  at 
large  of  certain  animals,  under  a  penalty  provided  for  their 
impounding  if  found  running  at  large;  and  then  read:  "Sec. 
6.  On  receiving  any  animal  or  animals  into  the  pound,  as 
above  directed,  the  pound-master  of  the  town  shall  give  im- 
mediate notice  thereof  to  the  owner  or  bailee  of  said  animals, 
if  known,  and  request  said  owner  or  bailee  to  pay  the  costs 
and  charges  of  distraining,  impounding,  and  taking  care  of 
said  animal  or  animals,  and  all  lawful  fees  of  the  pound- 
master,  and  take  them  away;  and  in  case  the  owner  or  bailee 
of  said  animal  or  animals  so  impounded,  within  six  hoars  after 


April,  1667. J  i'orPK:^  v.  JLLolmeb.  187 

such  notice  is  given  to  him,  her,  or  them,  fails  or  neglects  to 
take  away  said  animal  or  animals,  and  also  to  pay  all  costs 
4ind  charges  of  taking  up,  impounding,  and  taking  care  of  said 
animal  or  animals  in  the  pound,  together  with  the  lawful  fees 
of  the  pound-master  in  respect  to  said  animals,  then  such  ani- 
mal or  animals  shall  be  sold  by  the  pound-master  as  provided 
in  the  next  succeeding  section  of  these  by-laws."  "Sec.  7. 
Whenever  the  pound-master  of  this  town  shall  receive  into  the 
pound  any  animal  or  animals  according  to  the  preceding  sec- 
tion  of  these  by-laws,  and  shall  have  given  the  notice  required 
in  the  next  preceding  section,  and  the  owner  or  bailee  of  such 
animal  or  animals  fails  to  pay  the  charges  and  costs  in  the 
next  preceding  section  mentioned,  and  take  such  animal  or 
animals  away  within  the  time  required  in  said  section,  then  it 
ehall  be  the  duty  of  the  pound-master  forthwith  to  advertise 
and  sell  said  animal  or  animals  so  impounded  at  public  auc- 
tion to  the  highest  bidder  for  cash  in  hand,  and  out  of  the 
proceeds  of  sale  to  pay  all  the  costs  and  charges  of  taking  up, 
impoimding,  and  taking  care  of  said  animals  in  the  pound, 
together  with  his  fees  in  respect  to  the  same,  and  the  balance, 
if  any  there  be,  he  shall  pay  to  the  owner  of  the  animal  or 
animals  sold  as  aforesaid.  The  sale  of  any  animal  or  animals 
impounded  under  the  provisions  of  these  by-laws  shall  be 
conducted  as  near  as  may  be  according  to  the  law  regulating 
fiales  of  property  by  constables  under  execution  from  justices 
of  the  peace."  The  judgment  was  for  the  plaintiff,  and  the 
defendant  appealed. 

Meacham  and  Cochran^  for  the  appellant. 

Bailey  and  Brawleyj  for  the  appellee. 

By  Court,  Lawbence,  J.  The  question  presented  by  this 
record  is,  whether  the  sale  of  appellee's  horse  by  the  pound- 
master  of  the  town  of  Ridott  divested  the  title  of  the  owner. 
The  horse  had  been  impounded  because  running  at  large  in 
violation  of  the  town  by-laws.  There  were  no  judicial  pro- 
ceedings before  a  magistrate  prior  to  the  sale,  but  the  pound- 
master  the  day  after  impounding  the  animal  advertised  it  for 
sale,  "in  satisfaction  of  fine  and  costs  of  proceeding." 

The  authority  of  towns  upon  this  subject  is  derived  from 
the  following  statute:  — 

"The  electors  of  each  town  shall  have  power,  at  their  annual 
town  meetings,  ....  to  restrain  or  prohibit  the  running  at 
large  of  cattle,  horses,  mules,  asses,  hogs,  sheep,  or  goats;  to 


18c5  PoppEN  V.  Holmes.  [niinoia^ 

authorize  the  distraining,  impounding,  and  sale  of  the  same 
for  penalties  incurred  and  the  cost  of  the  proceedings,  and  to 
determine  the  time  and  manner  in  which  such  animals  may 
go  at  large":  Sess.  Laws  1861,  pp.  221,  222. 

It  will  be  observed  that  the  power  to  make  sales  is  given 
only  for  penalties  incurred,  and  the  cost  of  the  proceedings; 
and  a  town  cannot  by  its  by-laws  confer  such  authority  upon 
its  officers  in  any  other  contingency.  But  to  ascertain  whether 
a  penalty  has  been  incurred  or  not  is  a  proceeding  purely  ju- 
dicial in  its  character,  and  that  power  cannot  be  exercised  by 
the  pound-master  by  virtue  of  his  office.  The  by-law  may  im- 
pose a  reasonable  penalty  for  the  offense  of  allowing  animals 
to  run  at  large,  may  authorize  the  animals  to  be  impounded, 
and  may  direct  an  inquiry  to  be  had  before  a  magistrate  as 
to  whether  the  penalty  has  been  incurred,  with  a  right  of  trial 
by  jury.  If  it  has  been  incurred,  the  magistrate  may  be 
directed  to  enter  a  judgment  against  the  owner  for  the  pen- 
alty and  costs,  and  an  order  directing  the  pound-master  to 
sell  the  property.  If  the  owner  is  known,  he  should  receive 
personal  notice,  and  if  not  known,  there  may  be  constructive 
notice  to  him  as  the  unknown  owner  of  the  impounded  prop- 
erty, by  posting,  the  property  being  described  in  the  notices 
A  by-law  thus  framed  would  be  free  from  objection;  but  one 
which  authorizes  the  pound-master  to  sell  property  without  a 
judicial  ascertainment  that  some  law  has  been  violated  would 
confer  upon  the  pound-master  a  species  of  power  never  con- 
templated by  the  statute  above  quotepl,  to  say  nothing  of  con- 
stitutional objections  to  its  exercise. 

Judgment  affirmed. 

ObDDTAKOE  AUTHOKmNO  SUVMART  SkIZUBB  AND  SaLX  OF  AMIMAU  RuN* 

Hivo  AT  Labgb  is  Voib:  Note  to  Bobinaon  v.  Mayor  etc  qf  FraniUn,  84 
Am.  Deo.  640;  Donovan  r.  Mayor  ete.  qf  Viehburg,  64  Id.  143;  and  see  note 
to  FlbU  River  Steamboai  Co,  v.  Fotter,  48  Id.  276.  The  principal  eaae  ia  cited 
in  WiUii  v.  Legris,  45  HL  293,  to  the  point  that  to  aaoertain  whether  a 
penalty  under  a  city  ordinance  for  saffering  horses  to  ran  at  large  has  been 
incurred  or  not  is  a  proceeding  Judicial  in  its  character,  and  cannot  be  de- 
termined by  the  poond-master;  and  it  is  explained  in  Ownerv  qf  LamcU  t. 
PtopU  ex  reL  Stookey,  113  Id.  812,  in  that  the  proceeding  in  qaertioii  in  it 
was  directly  to  diTest  title,  and  therefore  neoessanly  mnsi  be  mpported  by 
•a  adjndication. 
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Cumins  v.  Wood. 

[M  ILUMOIS,  418.] 

Baxlu  o  Prbsumbd  to  hays  vtMS  NiaLioiirr,  avb  Burdxh  of  Pboov 
Rssra  upon  Hm  of  showing  the  exercise  of  saoh  care  as  was  required 
by  the  nature  of  the  bailment,  in  case  of  compensated,  as  well  as  in  grata* 
itooa  bailments^  where  the  bailor  shows,  in  an  action  against  the  bailee 
to  recover  damages  for  an  injury  to  or  Ices  of  the  goods  bailed,  that  the 
goods  were  placed  in  the  hands  of  the  bailee  in  good  condition,  and  that 
they  were  returned  in  a  damaged  state,  or  not  at  alL 

Case  by  William  Wood  against  Cumins  and  King.    The 
facts  are  stated  in  the  opinion. 

WUliafM  and  Thompaony  for  the  appellants. 

Hiram  M.  Chase^  for  the  appellee. 

By  Courty  Lawrence,  J.  The  only  question  of  law  in  this 
record  is  as  to  where  lies  the  burden  of  proof  as  to  the  fact  of 
negligence  in  an  action  brought  by  a  bailor  against  a  bailee 
in  whose  hands  the  goods  have  suffered  injury.  The  counsel 
for  appellants,  while  admitting  the  authorities  to  be  in  conflict, 
insist  that  the  weight  of  authority  would  throw  the  burden  on 
the  bailor.  We  held  the  opposite  rule  to  be  the  more  reason* 
able  one  in  the  case  of  Bennett  v.  O^Bnen^  87  III.  250,  and  we 
are  not  inclined  to  depart  from  that  decision.  That,  it  is  true, 
was  a  case  of  gratuitous  bailment,  but  the  reason  of  the  rule 
applies  as  well  to  a  bailment  for  hire.  That  was  a  case  of  a 
borrowed  horse  injured  while  in  the  possession  of  the  borrower. 
The  present  suit  is  brought  by  a  person  who  had  stored  furni- 
ture with  the  defendants  at  such  rates  of  storage  as  the  defend- 
ants asked,  and  which  rates  were  paid  by  the  plaintiff,  and 
when  the  latter  demanded  his  goods,  a  part  of  them  were  re- 
stored to  him  in  a  damaged  condition,  and  the  carpets  were  not 
returned  at  all.  Now,  in  cases  of  this  sort  it  would  be  very  dif- 
ficult for  the  plaintiff  to  show  in  what  way  the  injury  and  loss 
had  occurred,  or  that  they  had  occurred  by  the  actual  negli- 
gence of  the  defendants,  or  their  employees.  The  plaintiff 
would  not  know  what  persons  had  been  engaged  in  the  defend- 
ants' warehouse,  nor  where  to  find  the  testimony  necessary  to 
support  his  action.  On  the  other  hand,  the  defendants  would 
know,  or  ought  to  know,  what  persons  had  had  access  to  the 
goods,  and  could  easily  show  that  proper  care  had  been  exer- 
cised in  regard  to  them,  if  such  was  the  fact.  For  this  reason 
we  hold  it  the  most  reasonable  rule,  when  the  bailor  has  shown 
fae  stored  the  goods  in  good  condition,  and  they  were  returned 
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to  him  in  a  damaged  statei  or  not  returned  at  all,  that  the  law 
should  presume  negligence  on  the  part  of  the  bailee,  and  im- 
pose on  him  the  burden  of  showing  he  has  exercised  such  care 
as  was  required  by  the  nature  of  the  bailment. 

In  the  present  case,  perhaps  the  presumption  of  negligence 
was  sufficiently  rebutted  by  the  evidence  in  regard  to  the  fire 
as  to  all  the  goods  except  the  carpets.  But  no  explanation  i& 
made  in  regard  to  these.  The  defendants  themselves  prove 
that  the  firemen  took  away  none  of  the  goods,  and  that  they 
were  in  the  fourth  story,  where  no  person  but  the  employees 
of  the  defendants  had  access  to  them.  The  fire  only  burnt  a 
hole  in  the  floor,  and  no  attempt  is  made  to  prove  that  the 
carpets  were  destroyed  by  the  fire.  The  presumption  from 
the  proof  is,  if  the  carpets  were  not  taken  away  by  an  employee 
of  the  defendants,  that  they  were  taken  by  some  person  to 
whom  the  defendants  improperly  permitted  access  to  the  place 
where  the  goods  were  kept  The  verdict  did  not  exceed  the 
value  of  the  carpets,  and  we  see  no  reason  for  reversing  the 
judgment. 

Judgment  affirmed. 

BuBDXN  or  Pboot  as  to  Kcquoshcb  ot  Baiud  dt  Case  or  Loss  o» 
Injubt:  See  Beard$lee  y.  J^idhordtoii,  26  Am.  Dea  596,  and  note;  Mtttt  t. 
OiOretli,  74  Id.  487.  The  prineipal  case  ia  cited  in  Fwdkomior  y.  Wagmer^  62 
lU.  60,  to  the  point  that  where  goods  are  placed  in  the  hands  of  a  bailee  in 
good  condition,  and  are  retnnied  in  a  damaged  state,  or  not  at  all,  in  an  ac- 
tion by  the  baflor  against  the  bailee,  the  law  will  presome  negUgenoe  on  the 
part  of  the  latter,  and  impose  on  him  the  burden  of  showing  that  he  ezer« 
«ised  snoh  care  as  was  required  by  the  natoie  of  the  bailmwiti 
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Bquitt  will  not  Lk9d  its  Aid  to  Securb  BxNXicr  or  DimisB  Avail- 
ABLE  AT  Law,  which  the  party  neglected  to  interpose. 

Equitt  will  not  Restrain  Ck>LLBCTioN  of  Judgment  aoain8t  Admind- 
TRATOR  AT  SuiT  OF  Heir,  on  the  grotmd  that  a  release  of  the  cUdui  on 
which  the  judgment  was  recoYcred  had  been  executed  to  the  deceased 
in  his  lifetime,  no  excuse  being  shown  why  such  release  was  not  inter- 
posed as  a  defense  at  law,  and  no  fraud  or  coUusion  on  the  part  of  th» 
administrator  being  aUeged. 

ExEOUTOR  OR  Administrator  must  be  Recognized  ae  Sole  Representa- 
tive OF  Deceased,  both  as  to  debts  and  assets,  so  long  as  he  retains  hia 
office;  and  a  judgment  against  him,  to  be  paid  in  due  course  of 
tration,  will,  in  the  absence  of  fraud,  bind  the  personal  estate. 
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ADMnaBTRATOB  Who  has  vtxx  Deunqvknt  nr  Putt  nr  not  IimcRPOfl* 
nro  AvAiLAXLS  DvsmB  at  Law  is  Liablb  to  the  heirs  on  his  bond;, 
bat  persons  holding  claims  against  an  estate  will  not  be  compelled  t» 
litigate  them  first  with  the  administrator  and  then  with  the  heirs,  npoa 
the  same  point  or  points  which  might  have  been  investigated  in  the  first 
case. 

Mum  Fact  that  Pabtnebship  Oncb  Existxd  dobs  not,  It  Seems,  Ren- 
der Void  Judgment  obtained  in  the  county  court  of  Illinois  by  th» 
administrator  of  one  partner  against  the  administrator  of  the  other.  If 
the  defendant  chose  to  submit  to  the  jurisdiction,  the  power  of  the  conri 
to  pronounce  a  judgment  for  the  balanoe  it  might  find  due  cannot  b* 
denied  on  the  ground  that  that  court  has  no  jurisdiction  in  matters  of 
partnership. 

Bill  in  chanceiy.  The  facts  sufficiently  appear  in  the- 
opinion. 

McClemardj  Broadwetl^  and  Springer^  for  the  phuntiflb  ia 
error. 

/.  O.  Sowman^  for  the  defendant  in  error. 

By  Court,  Lawbenck,  J.  This  was  a  bill  in  chancery  filed  by 
erne  of  the  heirs  of  Thomas  Bailey,  deceased,  against  the  ad- 
ministrator and  heirs  of  J.  C.  Riley,  deceased,  to  enjoin  the- 
collection  of  a  judgment  obtained  in  the  circuit  court  by  the- 
administrator  of  Riley  against  the  administrator  of  Bailey,, 
and  directed  to  be  paid  in  due  course  of  administration.  The- 
sole  ground  upon  which  relief  is  sought  is,  that  in  February, 
1848,  some  years  before  the  commencement  of  the  proceedings^ 
in  which  the  judgment  was  recovered,  and  while  Bailey  wa» 
still  living,  the  heirs  of  Riley  executed  to  him  a  release  of  allr 
claims,  including  those  upon  which  the  judgment  in  contro- 
versy was  recovered.  There  is  a  further  averment  that  the- 
heirs  of  Riley  have  the  sole  interest  in  the  judgment  as  dis- 
tributees, the  proceeds  not  being  required  to  pay  debts. 

The  case  was  heard  on  bill,  answer,  replication,  and  proofs^ 
and  the  court  made  the  injunction  perpetual. 

The  proof  tends  to  show  that  the  release  of  the  14th  of  Feb- 
ruary, which  is  the  only  one  which  covers  all  claims  against 
Bailey,  was  fraudulently  obtained.  But  we  waive  that  ques- 
tion, as  there  is  another  objection  to  this  decree  that  is  clearly 
fatal.  There  is  no  attempt  to  show,  either  by  bill  or  proofs^ 
why  this  release  was  not  interposed  as  a  defense  on  the  trial  of 
the  suit  at  law.  It  is  not  claimed  that  the  administrator 
of  Bailey  had  no  knowledge  of  the  release  during  the  pendency 
of  that  suit,  and  there  is  no  explanation  of  any  kind  offered 
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for  this  laches.  If  parties  have  a  defense  available  at  law,  as 
in  this  instance,  they  cannot  invoke  the  aid  of  a  court  of  chan- 
•eery  in  order  to  secure  its  benefit.  They  have  already  had 
their  day  in  court.  Against  such  laches  the  courts  will  give  no 
relief  This  is  so  familiar  a  principle  of  chancery  as  hardly 
to  need  the  citation  of  authorities:  Armstrong  v.  CaldiveUj  2 
Scam.  419;  Ehton  v.  Blanchardj  2  Id.  421. 

This  billy  it  is  true,  is  filed  by  one  of  the  heirs  of  Bailey, 
a,nd  not  by  his  administrator.  But  the  judgment  was  duly 
obtained  against  the  administrator,  who  was  the  legal  repre- 
sentative of  the  deceased,  and  it  is  not  alleged  that  he  acted 
fraudulently  or  coUusively.  That  judgment  binds  the  per- 
sonal estate,  in  the  absence  of  fraud.  If  the  administrator 
has  been  delinquent  in  his  duties,  the  heirs  have  their  remedy 
on  his  bond,  but  the  practice  cannot  be  tolerated  of  compelling 
|)er8on8  holding  claims  against  estates  to  litigate  them,  first 
with  the  administrator,  and  then  with  the  heirs,  upon  the 
same  point  or  points  which  might  have  been  investigated  in 
the  first  case.  This  would  lead  to  endless  confusion.  The 
administrator  is  the  sole  representative  of  the  personal  estate, 
and  relief  is  not  sought  here  on  the  ground  that  he  is  seeking 
to  subject  the  real  estate  to  the  payment  of  debts,  or  that  it  will 
be  necessary  to  do  so.  Should  he  file  a  bill  for  that  purpose,  the 
lieirs,  as  decided  in  HopHna  v.  McCann^  19  111.  113,  and  StoM 
v.  Woody  IP  Id.  177,  can  contest  this  judgment  and  set  up  the 
release.  But  there  is  nothing  whatever  in  this  bill  to  justify 
this  application  to  the  court  by  the  complainant  as  one  of  the 
heirs.  It  does  not  appear  that  the  part  of  the  estate  which 
<le8cended  to  him  is  or  will  be  afiected  by  this  judgment.  If 
we  were  to  sanction  this  proceeding,  it  would  follow  that 
whenever  a  claim  is  allowed  against  an  estate,  an  heir  would 
have  the  right  at  once  to  file  a  bill  for  the  purpose  of  relitigat- 
ing  it,  though  not  averring  fraud  or  collusion  on  the  part  of 
the  administrator.  So  long  as  an  executor  or  administrator 
retains  his  office,  he  must  be  recognized  as  the  sole  repre- 
sentative of  the  deceased,  both  as  to  debts  and  assets. 

It  is  said  Bailey  and  Riley  were  partners,  and  the  county 
court  where  the  suit  was  commenced,  in  which  the  judgment 
was  obtained,  had  no  jurisdiction  in  matters  of  partnership. 
It  was  not  perhaps  the  most  appropriate  tribunal  for  adjust- 
ing partnership  accounts;  but  the  mere  fact  that  a  partner- 
ship had  once  existed  does  not  render  void  a  judgment 
obtained  by  the  administrator  of  one    partner  against  the 
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admimfltrator  of  the  other.  If  the  defendant  chose  to  submit 
to  the  jurisdiction,  we  cannot  deny  the  power  of  the  court  to 
pronounce  a  judgment  for  the  balance  it  might  find  due.  But 
on  this  point  it  is  sufficient  to  say  the  bill  does  not  seek  relief 
on  this  ground,  but  solely  on  account  of  the  release.  The 
decree  must  be  reversed,  and  the  cause  remanded. 
Decree  reversed. 


Eqctity  will  mot  Rklxevx  AGAiNarr  Judokxnt  at  Law,  where  the  eom* 
plainant  neglected  to  make  an  available  defease:  Baader  y.  Ihar^  70  Am. 
2>eo.  89,  and  note  collecting  prior  caaet. 

JlTDOIOEKT     AGAINST    AdUINISTILATOB    OB    EZIOUTOR,     WmBTHSB     BdONI 

AsssTS:  See  Ewing  v.  HandUyt  14  Am.  Deo.  140.  The  principal  caae  ia  dted 
in  Darlmg  ▼.  McDonald,  101  111.  377,  to  the  point  that  a  jndgment  against 
^zecatora,  to  be  paid  in  the  dne  coarse  of  administratioa,  binds  the  assets  in 
the  hands  of  the  exeontors. 
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Pntflov  STAirBEVO  nr  Loco  Parkntib  to  Anothbb  Oootrpns  Svcb  Rsla* 
TIQN  as  will  require  him  to  show  that  there  was  no  fraud  used  or  undue 
advantage  taken  by  him  in  a  transaction  whereby  his  ward  conyeyed  to 
him  her  interest  in  certain  real  property  for  less  than  one  fourth  of  its 
real  Talue. 

VOLUNTABT    CONYSTANOX    BT   WoiCAN,   UPON    EVB    OF    HER    MaRBIAQB,   of 

property  known  by  her  intended  husband  to  be  hers,  if  made  without 

his  knowledge,  is  void  as  against  him,  because  in  derogation  of  his 

marital  rights  and  just  expectations. 
Ibadbquact  of  Cobsidxbation  fob  Cobtbtanob  n  not  Alone  Suvhoiibt 

Gbound  for  setting  it  aside. 
ISratb  bt  Cubtut  of  Husband  in  Wnrx's  Rbaltt,  though  modified  hj 

the  Illinois  married  woman's  act  of  1861,  is  not^  by  that  aot^  entirel/ 

destroyed. 

Bill  in  equity.    The  opinion  states  the  fiMts. 

FfTMi  amd  Tu/nmeliffj  for  the  appellant. 

Lamphere  and  Pricey  and  /.  B.  Bogga^  for  the  appellees. 

By  Coort,  Lawrence,  J.  This  was  a  bill  in  chancery,  filed 
by  James  T.  Hartman  and  his  wife,  Henrietta  Hartman,  to  set 
aside  a  deed  made  by  her  to  her  brother,  Benjamin  F.  Free- 
man, the  appellant  herein,  in  November,  1862,  three  days 
before  her  marriage  to  Hartman.  The  deed  conveyed,  upon 
a  consideration  of  two  hundred  dollars,  her  undivided  interest 

in  the  farm  formerly  owned  by  her  fether,  and  since  his  death 
AM.  Dia  Vol.  zcn— IS 


194  Freeman  v.  Hartman.  [Illinoi«, 

occupied  by  the  widow  and  children.  Her  interest  is  shown 
by  the  proof  to  have  been  worth,  at  the  time  of  the  conveyance^ 
between  eight  hundred  dollars  and  nine  hundred  dollars.  The 
bill  seeks  a  rescission  of  the  deed  on  the  ground  of  constructive- 
fraud  by  the  brother  towards  his  sister,  and  also  because  the 
conveyance  was  in  fraud  of  the  marital  rights  of  the  husband. 
The  case  came  on  to  a  bearing  upon  bill,  answer,  replication, 
and  proofs,  and  the  court  decreed  a  rescission  of  the  conveyance 
on  the  return  of  the  purchase-money  and  interest,  and  also 
payment  of  rent.    The  defendant  appealed. 

It  appears  that  the  father,  Fauntleroy  Freeman,  left  at  hi» 
death  a  widow  and  seven  children,  of  whom  the  appellant, 
Benjamin,  was  the  eldest.  He  was  at  that  time  not  quite 
twenty-one  years  of  age.  His  sister  Henrietta,  now  Mrs.  Hart* 
man,  complainant  in  this  suit,  was  about  nineteen.  From  the 
death  of  the  father  in  1856,  to  the  marriage  of  Mrs.  Hartman 
in  1862,  the  family  continued  to  live  together  on  the  paternal 
farm,  which  was  managed  by  Benjami^.  They  seem  from  the 
evidence  to  have  lived  harmoniously,  and  to  have  all  con- 
tributed by  their  industry  to  the  common  welfare,  Benjamin 
being  the  recognized  head  and  manager  of  affairs  abroad,  and 
the  mother  and  daughters  performing  the  domestic  labors. 
Mrs.  Hartman  was,  for  a  part  of  the  time,  engaged  in  teaching, 
and  the  witnesses  called  by  the  appellant  show  she  did  much 
of  the  family  sewing.  The  attempt,  therefore,  of  the  appellant, 
to  explain  the  low  price  he  paid  her  for  her  interest  in  the 
farm,  by  setting  up  an  indebtedness  against  her  for  her  board 
and  clothing,  must  be  considered  as  failing.  We  must  consider 
these  expenses  abundantly  compensated  by  her  personal  ser- 
vices and  her  interest,  as  one  of  the  heirs,  in  the  profits  of  the 
farm.  It  appears,  from  the  testimony  of  the  mother,  who  was 
called  as  a  witness  by  the  appellant,  that  the  deed  to  him  was 
executed  at  his  suggestion,  and  the  reason  then  given  was,  that 
trouble  might  be  avoided  in  future.  As  the  appellant  must  be 
regarded  from  the  evidence  in  the  record  as  having  stood  to 
his  sister  in  loco  parentis,  we  are  inclined  to  the  opinion  that 
the  conveyance  to  him  of  his  sister's  interest  in  the  farm  for 
less  than  one  fourth  of  its  value  requires  an  explanation  which 
he  has  failed  to  give. 

We  do  not,  however,  place  our  disposition  of  the  case  on 
that  ground. 

It  is  a  settled  rule  that  a  voluntary  conveyance  by  a  woman, 
on  the  eve  of  her  marriage,  of  property  which  her  intended 
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husband  knew  her  to  own,  made  without  his  knowledge,  is 
void  as  against  him,  because  in  derogation  of  his  marital  rights 
and  just  expectations:  Strathmore  v.  Bones^  1  Ves.  22;  England 
V.  Downs,  2  Beav.  522;  Logan  v.  Simmons^  3  Ired.  Eq.  487; 
Tucker  v.  Andrews,  13  Me.  125;  1  Bright's  Husband  and  Wife, 
221,  and  cases  there  cited.  The  case  before  us  falls  within  this 
principle.  The  deed  was  made  but  three  days  before  the  mar- 
riage, and  without  the  knowledge  of  Hartman,  the  intended 
husband.  The  conveyance,  it  is  true,  was  not  strictly  volun- 
tary, but  it  was  made  upon  a  consideration  less  than  one 
quarter  of  its  real  value,  to  a  person  standing  to  the  grantor 
in  a  relation  of  trust  and  confidence,  and  for  the  avowed  rea- 
son that  thereby  future  trouble  would  be  avoided,  by  which  it 
must  have  been  meant  that  after  the  marriage  the  husband 
would  probably  not  consent  to  such  a  disposition  by  his  wife 
of  her  interest  in  the  paternal  farm.  If  such  a  conveyance  had 
been  made  to  some  person  occupying  no  position  that  would 
enable  him  to  exercise  an  undue  influence  over  the  grantor, 
and  upon  a  purchase  in  good  faith,  without  reference  to  the 
intended  marriage,  the  inadequacy  of  the  consideration  would 
not  be  a  sufficient  ground  for  setting  the  deed  aside.  But  in 
the  actual  circumstances  of  this  case,  the  deed  having  been 
evidently  made  in  order  to  secure  an  inequitable  advantage  to 
the  grantee,  and  because  the  husband's  consent  to  such  a  sale 
could  not  be  expected  after  marriage,  we  must  hold  the  trans- 
action to  be  as  much  a  fraud  in  principle  upon  his  marital 
rights  as  if  the  conveyance  had  been  purely  voluntary.  Such 
a  proceeding  cannot  be  placed  beyond  the  reach  of  a  court  of 
equity  by  attempting,  through  the  payment  of  one  fourth  of 
the  value  of  the  property,  to  give  to  the  deed  the  color  of  a 
bona  fide  sale.  If  the  transaction  had  not  been  regarded  as 
unjust  to  the  intended  husband,  it  would  hardly  have  been 
kept  from  his  knowledge. 

It  is  urged  by  counsel  for  the  appellant  that  under  the  law 
of  1861,  known  as  the  married  woman's  law,  the  husband  would 
have  acquired  no  interest  in  his  wife's  land,  even  if  she  had 
not  conveyed  it,  and  therefore  the  deed  was  no  fraud  upon  his 
marital  rights.  But  a  majority  of  the  court  have  held  in  the 
case  of  Ccle  v.  Van  Riper ^  44  111.  58,  that  that  law  is  not  to  be 
construed  as  destroying  the  curtesy  of  the  husband  in  his 
wife's  realty. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 
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Breese,  C.  J.  I  did  not  concur  in  the  decision  of  Cole  y. 
Van  Riper  J  44  111.  68,  in  which  it  is  held  a  wife  cannot  convey 
her  land  without  the  assent  of  her  husband,  he  being  entitled  to 
a  life  estate  therein,  and  may  become  a  tenant  by  the  curtesy. 
Having  such  rights,  it  seems  to  me  clear  a  woman  owning 
land,  who  in  contemplation  of  marriage  conveys  it  away,  does 
so  in  fraud  of  the  marital  rights  of  her  intended  husband,  and 
the  conveyance  is  void:  1  Bright's  Husband  and  Wife,  221, 222. 

This  decision  is,  it  seems  to  me,  a  necessary  sequence  of  the 
case  of  Cole  v.  Van  RipeVy  stipra. 

Walker,  J.  I  concur  in  the  legal  principles  announced  in 
this  case,  but  do  not  concur  in  holding  the  conveyance  fraud- 
ulent in  fact.  From  the  whole  record,  I  think  we  may  infer 
that  it  was  made  to  carry  out  a  previous  understanding  of  the 
parties. 

Rights  and  Liabuitibs  of  Persons  Standino  nr  Looo  Paubtb:  Sm 
WiUiama  v.  Hutchinaon,  53  Am.  Dec.  901,  and  note;  and  BarUey  y.  JSSdUmyert 
53  Id.  338,  and  note  345. 

Inadequacy  of  Ck>NsiDERATioN  is  not  Alonb  Sutfigient  QROtnrD  fob 
Sbtiino  aside  Convetance:  See  Davidwn  ▼.  Little^  60  Am.  Deo.  81,  and 
note. 

Thb  principal  case  was  cited  and  adopted  as  the  baaia  of  the  ^^^whn 
in  Freeman  y.  Dunn,  45  IlL  61,  a  case  arising  oat  of  the  same  or  similar  hate. 
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[45  Illinois,  90.] 

Cnr  OBDnrAVOB  is  Unrbasonablb,  in  Restbaint  of  Tradi^  tends  to  cre- 
ate a  monopoly,  and  is  therefore  void,  which  limits  the  slanghtering  of 
animals  for  food,  except  for  packing  purposes,  to  one  particular  lot  of 
land  in  the  city,  owned  by  one  firm,  and  forbids  slaughtering  to  be  done 
elsewhere  under  a  penalty;  and  this  notwithstanding  the  ordinance  was 
passed  ostensibly  as  a  sanitary  regulation,  and  the  charter  of  the  city 
empowers  it  to  "regulate  license,  restrain,  abate,  and  prohibit"  slaugh- 
ter-houses. 

Cnr  MAT  Prohibit  Slafohterinq  of  Animals  in  Cmr  Lnara,  or  may 
restrict  it  to  designated  localities  in  the  city,  and  prohibit  it  in  othen, 
provided,  that  in  designating  a  particular  quarter  for  this  purpose,  it 
leaves  all  persons  equally  free,  both  to  slaughter  animals  in  that  quarter 
and  to  furnish  and  rent  the  places  where  the  animals  are  slaughtered. 

Statute  Passed  Subsequent  to  Enactment  of  Invalid  Cnr  Ordinance, 
purporting  to  empower  the  common  council  to  enforce  "any  regulation, 
contract,  or  law  heretofore  made  upon  the  subject"  oonoeming  which 
the  ordinanoe  deals,  but  not  naming  the  particular  ordinanoe  in  qaestion, 
is  not  in  itself  a  confirmation  of  the  ordinanoe  so  as  to  validate  it. 
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Action  to  recover  penalties  for  violation  of  a  certain  ordi- 
nance.    The  opinion  states  the  facts. 

A.  W.  Arrington  and  S.  A,  Irwin,  for  the  appellant 

Beekwith,  Ager,  and  Kales,  and  Scammon,  McCagg,  and  FvUer^ 
for  the  appellees. 

By  Court,  Walker,  J.  As  these  cases  present  the  same 
questions,  they  will  be  considered  together  in  this  opinion.  It 
appears  that  the  general  assembly  granted  to  the  city  of 
Chicago  in  its  charter  power  to  "  direct  the  location  and  man- 
agement of,  and  to  regulate  and  license,  breweries,  tanneries, 
and  packing-houses,  and  to  direct  the  location,  manage- 
ment, and  construction  of,  and  to  regulate,  license,  restrain, 
abate,  and  prohibit  within  the  city,  and  the  distance  of  four 
miles  therefrom,  distilleries,  slaughtering  establishments,  es> 
tablishments  for  steaming  or  rendering  lard,  tallow,  offal,  and 
such  other  substances  as  can  or  may  be  rendered,  and  all 
establishments  or  places  where  nauseous,  offensive,  or  un- 
wholseeome  business  may  be  carried  on":  Clause  7,  sec  8, 
o.  4,  city  charter  of  1863. 

Under  this  authority,  as  it  is  claimed,  the  common  council, 
on  the  eighteenth  day  of  December,  1865,  entered  of  record 
what  18  therein  denominated  an  ordinance.  Its  material  pro* 
visions  are  these:  Section  1  declares  "that  in  consideration  of 
the  acceptance  by  John  Beid  &  Co.  of  said  city,  and  their 
guaranty  (provided  by  bond  as  hereinafter  mentioned)  within 
ten  days  from  the  date  of  the  passage  of  this  ordinance,  that 
they  will  faithfully  comply  with  the  provisions  of  this  ordi- 
nance, and  all  existing  laws  and  ordinances,  and  all  laws  and 
ordinances  that  may  hereafter  be  enacted  or  pass^,  relating  to 
nuisances,  authority  and  consent  is  hereby  given  and  granted 
to  said  John  Beid  &  Co.,  their  heirs  and  assigns,  from  the  first 
day  of  April,  A.  D.  1866,  to  have  the  exclusive  right  to  have 
all  the  slaughtering  (except  that  done  at  the  regular  packing- 
houses for  packing  purposes)  carried  on  and  done  on  their 
premises  described  as  follows,  to  wit,  the  south  half  of  block 
ten  (10),  in  the  south  branch  addition  to  the  city  of  Chicago, 
ill  Cook  County,  in  the  state  of  Illinois." 

The  second  section  requires  Beid  &  Co.,  before  the  first  day 
of  April,  1866,  to  erect  good,  ample,  and  complete  buildings 
and  yards,  with  the  necessary  conveniences,  fixtures,  and  ar- 
rangements, including  hot  and  cold  water,  gas-lights,  etc.,  for 
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slaughtering  and  taking  care  of  animals.  It  altfo  confers  the 
right  on  all  butchers  to  take  their  animals  to  that  place  and 
slaughter  them  therein.  It  also  provides  for  furnishing  the 
several  butchers  with  a  division  or  portion  of  the  building, 
etc.  The  third  section  requires  Reid  &  Co.  to  keep  the  build* 
ings,  yards,  and  premises  in  good  condition;  and  to  remove 
the  filth,  etc.,  therefrom,  as  they  may  be  required  by  ordi- 
nance. 

The  fourth  section,  under  which  these  prosecutions  were 
originated,  is  this:  '* After  the  first  day  of  April,  A.  D.  1866, 
no  other  slaughtering  establishment  or  establishments  shall 
be  suffered  or  permitted  within  the  limits  of  the  city  of  Chi- 
cago, nor  shall  any  slaughtering  by  butchers  or  others  be 
suffered  or  permitted,  except  as  provided  in  section  1  of  this 
ordinance,  under  a  penalty  of  not  less  than  twenty-five  dollars 
nor  exceeding  one  hundred  dollars  for  each  and  every  offense; 
provided  that  the  city  shall  have  the  right  to  establish  at 
any  time  hereafter  two  additional  slaughter-houses,  one  to  be 
located  in  the  west  division,  and  one  in  the  north  division." 
The  fifth  section  declares  that  Reid  &  Co.  may  charge  for  the 
use  of  their  establishment  by  the  several  butchers  slaughter- 
ing animals  therein  the  usual  offal  of  the  same,  and  no  more. 

The  sixth  section  requires  Reid  &  Co.  to  employ^  at  their 
own  expense,  at  the  establishment  one  or  more  special  police- 
men, and  to  keep  it  at  all  times  open  to  the  inspection  of  the 
city  health-oflBcer,  or  any  of  his  deputies.  The  seventh  sec- 
tion declares  that  the  city  shall  only  be  answerable  to  Reid  & 
Co.  for  the  exercise  of  reasonable  diligence  in  enforcing  thai 
portion  of  section  1,  and  which  confers  the  exclusive  right 
upon  them  of  having  all  the  slaughtering  done  upon  their 
premises.  It  also  declares  that  in  case  the  ordinance,  or  any 
part  thereof,  shall  be  declared  inoperative  or  void  by  this 
court,  the  city  shall  not  be  held  answerable  to  Reid  &  Co.  for 
damages  which  they  may  sustain  by  reason  of  its  non-enforce- 
ment. The  eighth  section  requires  Reid  &  Co.  to  execute  a 
bond  within  ten  days  for  the  faithful  performance  of  the  con- 
ditions of  that  and  other  ordinances  and  laws  concerning 
nuisances.  The  ninth  section  declares  that  if  Reid  &  Ca 
shall  permit  the  establishment  to  become  a  nuisance,  then 
the  common  council  shall  have  the  right  to  repeal  the  ordi- 
nance. These  are  the  substantial  parts  of  the  ordinance  under 
consideration. 

Afterwards,  at  the  session  of  the  general  assembly  in  1867. 


J 


Sept  1867.]  Chicago  v.  Rdmpff.  199 

the  city  charter  was  amended,  and  amongst  others,  this  pro* 
vision  was  adopted: — 

"That  the  common  council  shall  have  power  and  authority 
to  regulate  and  control  the  slaughtering  of  all  animals  in  the 
<?ity,  or  within  four  miles  thereof,  intended  for  consumption  or 
•exposed  for  sale  in  the  city,  and  to  enforce  by  additional  ordi- 
nances any  regulation,  contract,  or  law  heretofore  made  on 
the  subject." 

Appellee  contends  that  this  was  not  an  ordinance,  and  is 
incapable  of  being  enforced  as  such.  If  it  is  a  by-law,  it  is, 
to  say  the  least,  very  informal.  On  its  face  it  only  purports 
to  make  a  proposition  to  Reid  &  Co.  for  a  contract,  that  they 
should  have  the  exclusive  right  to  have  all  animals  intended 
for  sale  or  consumption  in  the  city  slaughtered  at  their  estab- 
lishment. And  the  city  proposed  to  use  all  reasonable  efforts 
to  compel  all  such  animals  to  be  slaughtered  at  that  place  for 
ten  years  from  the  first  day  of  April,  1866,  unless  they  should 
establish  two  others  in  the  city  at  the  places  named.  By  the 
terms  of  this  proposition,  Reid  &  Co.  were  to  have  the  option 
of  accepting  it,  and  it  was  not  to  take  effect  until  they  exe- 
<:uted  the  bond  as  required.  Until  Reid  &  Co.  complied,  the 
proposition  remained  open  and  inchoate.  All  of  its  terms 
and  conditions  were  entirely  conditional.  Such  is  not  the 
language  of  a  statute  or  of  a  by-law.  They  speak  the  lan- 
guage of  command,  and  not  that  of  mere  conditional  proposi- 
tions. 

It  did  not  declare  slaughter-houses,  or  the  business  of 
daughtering  animals  in  the  city,  a  nuisance,  or  prohibit  all 
persons  from  maintaining  such  establishments  or  pursuing 
such  an  occupation.  On  the  contrary,  it  excepts  from  its 
operation  slaughter-houses  where  animals  are  prepared  for 
packing  purposes.  This  latter  branch,  no  doubt,  exceeds,  in 
the  number  of  animals  slaughtered,  the  other,  as  vast  as  is 
the  consumption  of  so  large  a  city  as  Chicago.  In  any  point 
of  view  in  which  this  resolution  of  the  common  council  may 
be  considered,  we  think  it  can  only  be  held  to  be  a  contract 
after  Reid  &  Co.  assented  to  and  accepted  it. 

Was  this  contract,  then,  binding  upon  the  city  or  its  inhab- 
itants? Municipal  corporations  are  only  created  for  the  better 
government  and  protection  of  local  communities  in  the  enjoy- 
ment of  their  rights  than  can  be  afforded  by  general  laws. 
The  powers  which  they  are  authorized  to  exercise  are  dele- 
gated to  them  to  afford  more  ample  protection  to  the  com- 
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munity  in  their  righta  and  privileges.  Such  bodies  are  never 
created  to  enable  them  to  confer  pecuiuarv  ^mofita,  or  to  grant 
monopolies  to  any  portion  of  community,  or  to  individual 
members  thereof.  The  creation  of  such  bodies  is  convenient^ 
if  not  essential,  for  the  regulation  of  the  local  police,  to  adopt 
and  enforce  all  needful  sanitary  regulations,  to  establish  and 
control  markets,  to  repair  bigbwaySi  and  perform  the  various 
other  duties  necessary  to  promote  the  comfort  and  well- 
being  of  such  densely  crowded  communities  as  constitute 
large  cities.  But  it  is  no  part  of  the  design  in  organizing 
such  bodies  that  the  corporate  authorities  shall  enter  into 
competition  with  its  inhabitants  in  business  or  trade,  or  to 
sell,  or  even  grant,  special  immunities  to  any  portion  of  the 
inhabitants  for  their  individual  benefit  or  gain.  The  corpo* 
rate  authorities  must  exercise  their  franchises  solely  for  tiie 
benefit  of  the  community  embraced  within  their  limits.  It  i» 
true  that  in  exercising  their  powers  for  strictly  legitimate  pur- 
poses  some  persons  may  derive  greater  benefits  than  others^ 
and  a  portion  may  even  sustain  inconvenience,  if  not  injury. 
But  having  adopted  reasonable  measures  to  carry  out  the  pur* 
poses  of  their  creation,  they  will  not  be  invalidated,  althougb 
slight  inequalities  in  its  benefits  may  result 

Again,  such  bodies  can  only  exercise  such  powers  as  are 
expressly  conferred  by  the  state,  or  such  as  are  necessary  to 
carry  into  efiect  those  expressly  del^ated.  The  charter  of 
the  city  authorized  the  location,  management,  and  construc- 
tion, and  to  regulate,  license,  restrain,  abate,  or  prohibit  within 
the  prescribed  limits,  slaughtering  establishments;  and  this 
was  only  authorized  to  be  done  by  ordinance.  And  the  very 
nature  of  an  ordinance  excludes  all  idea  of  a  contract. 

It  is  believed  that  the  result  of  the  authorities  warrants  the 
assertion  that  corporate  franchises,  whether  municipal  or  pri- 
vate, are  conferred  in  trust  for  the  benefit  of  the  entire  body 
of  corporators,  and  must,  like  all  other  trusts,  be  exercised 
with  prudence  and  discretion.  Hence  their  by-laws  must  be 
reasonable;  and  such  as  are  vexatious,  unequal,  or  oppressive,, 
or  are  manifestly  injurious  to  the  interest  of  the  corporation, 
arc  void,  and  of  the  same  character  are  all  by-laws  in  restraint 
of  trade,  or  which  necessarily  tend  to  create  a  monopoly. 

All  by-laws  should  be  general  in  their  operation,  and  should 
bear  equally  upon  all  of  the  inhabitants  of  the  municipality. 
Where  privileges  are  granted  by  an  ordinance,  they  should  be 
open  to  the  enjoyment  of  all,  upon  the  same  terms  and  condi- 
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lions.  That  the  common  council  had  the  right,  under  tho 
large  powers  conferred  by  the  charter,  to  so  regulate  the  busi- 
ness of  slaughtering  animals  as  to  prohibit  its  exercise,  ex- 
cept in  a  particular  portion  of  the  city,  leaving  all  persons 
free  to  erect  slaughtering-houses  and  to  exercise  the  calling  at 
the  place  designated,  cannot  be  controverted.  But  an  ordi- 
nance confining  such  a  business  to  a  small  lot,  or  even  a 
particular  block  of  ground,  is  unreasonable,  and  tends  to  cre- 
ate a  monopoly.  It  can  hardly  be  said  that  only  a  tract  of 
one  acre  can  be  selected  in  a  large  city  like  Chicago  where  it 
would  not  be  imhealthy  or  offensive,  and  that  it  would  be  un» 
healthy  or  offensive  on  all  of  the  lands  adjoining,  or  in  it» 
vicinity,  or  in  other  portions  of  the  city. 

The  charter  authorizes  the  city  authorities  to  license  or  reg- 
ulate such  establishments.  Where  that  body  have  made  tho 
necessary  regulations  required  for  the  health  or  comfort  of  the 
inhabitants,  all  persons  inclined  to  pursue  such  an  occupatioD 
should  have  the  opportunity  of  conforming  to  such  regulations,, 
otherwise  the  ordinance  would  be  unreasonable  and  tend  to 
oppression.  Or  if  they  should  r^ard  it  for  the  interest  of  the 
city  that  such  establishments  should  be  licensed,  the  ordi- 
nance should  be  so  framed  that  all  persons  desiring  it  might 
obtain  licenses  by  conforming  to  the  prescribed  terms  and  reg* 
Illations  for  the  government  of  such  business.  We  regard  it 
neither  as  a  regulation  nor  a  license  of  the  business  to  confine 
it  to  one  building,  or  to  give  it  to  one  individual.  Such  action 
is  oppressive,  and  creates  a  monopoly  that  never  could  have 
been  contemplated  by  the  general  assembly.  It  impairs  tbe- 
rights  of  all  other  persons,  and  cuts  them  off  from  a  share  in 
not  only  a  legal  but  a  necessary  business.  Whether  we  con- 
sider this  as  an  ordinance  or  a  contract,  it  is  equally  un- 
authorized, as  being  opposed  to  the  rules  governing  the  adop- 
tion of  municipal  by-laws.  The  principle  of  equality  of  rights 
to  the  corporators  is  violated  by  this  contract. 

If  the  common  council  may  require  all  of  the  animals  for 
the  consumption  of  the  city  to  be  slaughtered  in  a  single 
building,  or  on  a  particular  lot,  and  the  owner  to  be  paid  a 
specific  sum  for  the  privilege,  what  would  prevent  the  making  a 
similar  contract  with  some  other  person,  that  all  of  the  vegeta- 
bles or  fruits,  the  flour,  the  groceries,  the  dry  goods,  or  other 
commodities,  should  be  sold  on  his  lot,  and  he  receive  a  com- 
pensation for  the  privilege?  We  can  see  no  difference  in  prin- 
ciple.   Nor  is  it  a  sufficient  answer  to  say  that  butchering 
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animals  is  a  nuisance,  as  the  city  have  not  proceeded,  so  far 
as  we  can  see,  on  that  assumption.  They  could  not  have  re- 
garded the  slaughter-house  of  Reid  &  Co.  a  nuisance,  or  they 
would  not  have  authorized  its  location  and  construction.  And 
if  it  was  not,  hotir  can  it  be  said  that  others  on  adjoining  lots, 
or  even  in  its  vicinity,  similarly  constructed  and  kept,  would 
be  nuisances?  We  are  therefore  of  the  opinion  that  this  con- 
tract was  not  authorized  and  cannot  be  sustained. 

It  is  however  contended  that  the  amendment  of  the  city 
•charter,  already  quoted,  ratified  and  confirmed  this  contract. 
We  have  seen  that  the  contract  did  not  reasonably  regulatCi 
•control,  or  license  the  slaughtering  establishments  of  the  city. 
And  inasmuch  as  this  contract  is  not  specifically  named,  we 
•cannot  presume  that  the  legislature  intended  to  ratify  an  un- 
reasonable and  oppressive  contract,  but  only  such  as  was  in 
accordance  with  the  purposes  for  which  the  charter  had  been 
granted,  and  not  those  which  were  opposed  to  the  design  of 
creating  such  bodies.  Again,  it  only  authorizes  the  enforce- 
ment of  any  regulation,  contract,  or  law,  by  additional  ordi- 
nances. So  far  as  we  can  see,  no  such  additional  ordinances 
have  been  adopted  on  that  subject.  Even  if  the  legislature 
intended  to  confirm  this  contract,  the  city  has  not  complied 
with  the  terms  upon  which  it  was  authorized  to  be  done. 

It  is  again  urged  that,  whether  it  be  an  ordinance  or  a  con- 
tract, in  either  case  it  is  void  for  uncertainty.  This  proceed- 
ing is  based  on  the  fourth  section,  which  declares  that  no 
-other  slaughter-house  shall  be  permitted  in  the  city;  and  that 
no  slaughtering  by  butchers  or  others  shall  be  suffered  or  per- 
mitted, except  as  provided  in  the  first  section,  under  a  penalty 
•of  not  less  than  twenty-five  dollars,  nor  exceeding  one  hun- 
■dred  dollars,  for  each  and  every  offense.  Is  this  only  an 
agreement  on  the  part  of  the  city  that  they  will  not  permit 
or  suffer  butchers  or  others  to  slaughter  animals?  or  is 
it  a  command  to  butchers  and  others  not  to  slaughter  ani 
mals?  Who  can  say?  If  it  can  be  construed  into  a  com- 
mand directed  to  them,  then  what  is  the  offense?  Is  it  the 
slaughtering  one,  ten,  or  a  drove  of  animals?  Is  the  offense 
the  killing  of  animals?  or  is  it  in  maintaining  the  slaughter- 
house? or  both?  Again,  who  is  to  incur  the  forfeiture?  Is  it 
the  person  keeping  the  slaughter-house,  or  the  butcher  kill- 
ing the  animal?  or  is  it  the  city  which  had  contracted  that  all 
animals  should  be  slaughtered  on  the  premises  of  Reid  &  Co.? 
If  intended  to  apply  to  a  slaughter-house,  does  the  offense 
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consist  in  its  use  for  one  day,  or  during  the  year,  or  other 
period? 

The  law  never  favors  forfeitures  by  construction.  All  laws 
providing  for  the  forfeiture  of  penalties  must  be  strictly  con- 
strued. To  entitle  the  party  to  the  recovery  of  a  penalty,  he 
must  show  that  the  defendant  is  clearly  within  the  provisions 
of  the  law.  We  do  not  see  that  this  provision,  even  if  it  was 
clearly  an  ordinance,  would  embrace  these  appellees.  We 
<»nnot  say  that  they  by  what  they  did  violated  this  provision. 
We  might  no  doubt  conjecture  that  the  common  council  in- 
tended to  declare  that  any  person  who  should  slaughter  any 
animal  within  the  specified  limits  at  a  place  other  than  Reid 
A  Co.'b  slaughter-house  should  incur  the  penalty.  But  they 
have  failed  to  say  so  in  terms,  and  we  think  by  fair  intend- 
ment The  forfeiture  would  as  well  apply  to  the  city  as  to 
appellees. 

That  the  city  has  the  right,  by  reasonable  and  general  pro- 
visions, by  ordinance,  to  regulate  and  restrain  all  noxious  and 
injurious  callings  within  its  limits,  none  can  doubt.  And  that 
they  may  prevent  slaughtering  houses  from  being  maintained, 
or  animals  from  being  slaughtered,  in  designated  localities 
within  the  city,  is  equally  true.  And  it  may  be  that  they  can 
prohibit  and  wholly  restrain  it  within  the  city  limits.  They 
no  doubt  have  the  power  to  designate  the  particular  quarter 
of  the  city  within  which  the  business  may  be  conducted,  and 
prohibit  it  in  others,  and  regulate  and  restrain  them  so  as  to 
prevent  their  becoming  ofiensive  or  injurious;  but  in  doing  so, 
all  persons  should  be  free  to  engage  in  the  business  within 
those  localities  by  conforming  to  the  municipal  regulations. 
That  the  common  council  can  adopt  an  ordinance  on  this  sub- 
ject free  from  the  objections  to  which  this  and  like  resolves 
are  subject,  is  entirely  obvious.  And  the  city  and  its  large 
population  need  sufifer  no  inconvenience  by  holding  this  action 
of  the  common  council  inoperative. 

The  judgments  of  the  court  below  are  reversed  and  the 
causes  remanded. 

Judgment  reversed. 

• 

PowKR  OF  Municipal  Corfobations  to  Pass  Ordimancbs:  See  the  ex- 
tended note  to  Hobinwn  v.  Franklin,  34  Am.  Dec.  627»  where  this  topic  ia  dis- 
cussed at  large,  and  the  limits  of  the  power  are  laid  down.  In  the  celebrated 
SlauglUer-lumae  Cans,  IG  Wall.  48,  the  principal  case  is  cited  to  the  point  that 
a  municipal  corporation  cannot,  under  the  authority  granted  to  it  to  regulate 
any  particular  basinMs  or  oocopation,  leetrict  that  bnainesB  in  such  a  way  aa 
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to  create  a  monopoly  in  aonv*  individoal  or  corporation.  This  caae  practiGall^ 
•ettles  the  law  upon  this  propoeition»  and  follows  the  rale  of  the  principal 
case.  See  the  principal  case  cited  to  the  sameeffeot  in  Chicago  AN,  W.R.  JL 
Co.  Y.  Peopk,  56  Dl.  382. 


Mebwin  V.  Chicago. 

[4ft  iLUVOia,  VBL] 

MmnOIPAL    GOBVORATIOVS   ABM    MBYKR    LlABUB    TO    PROGM    09  OaUTISH* 

MXHT;  and  if  summoned  as  garnishees,  Uiey  may  properly  be  discharged 
on  motion,  without  first  making  answer. 

Oarnishment  against  the  city  of  Chicago.  Upon  motion^ 
the  city  was  discharged  as  garnishee  without  having  been  firsi 
required  to  answer. 

FuUer  and  Shepard^  for  the  appellant. 

8.  A.  Irwirif  for  the  appellee. 

By  Court,  La  whence,  J.  The  only  question  presented  b^ 
this  record  is,  whether  municipal  corporations  in  this  state  are 
liable  to  the  process  of  garnishment.  This  court  held,  in  Otty 
of  Chicago  y.  Ha$leyy  25  111.  596, 597,  that  the  property  of  such 
a  corporation  could  not  be  levied  on  and  sold  under  execution. 
This  decision  was  placed  upon  the  grounds  of  public  policy* 
However  strong  the  obligation  of  a  town  or  city  to  pay  ita 
debts,  it  was  considered  that  to  allow  payment  to  be  enforced 
by  execution  would  so  far  impair  the  usefulness  and  power  of 
the  corporation,  in  the  discharge  of  its  government  functions,, 
that  the  public  good  required  the  denial  of  such  a  rignt.  It 
was  held  that  the  twenty-ninth  section  of  chapter  91  of  the 
revised  statutes,  by  which  it  is  provided  that  the  term  "  per* 
sons,"  when  used  in  the  statutes,  shall  include  corporations,, 
must  be  construed  in  the  statute  of  judgments  and  executiona 
as  referring  to  private  corporations. 

Although  this  decision  is  not  conclusive  upon  the  question 
before  us  as  res  adjudicataj  yet  the  entire  spirit  and  reasoning 
upon  which  it  is  based  must  lead  us  to  hold  that  a  municipal 
corporation  is  not  liable  to  process  of  garnishment.  The  ques- 
tion has  be.en  often  before  the  American  courts,  and  although 
the  decisions  are  not  uniform,  in  a  large  majority  of  the  cases 
it  has  been  held  the  writ  would  not  lie.  The  reason  given  for 
these  decisions  is  uniformly  the  same,  and  is  substantially 
that  given  by  this  court  in  the  case  in  25  Illinois.  It  must  be 
decided  as  a  question  of  public  policy.    These  municipal  cor- 
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porations  are  in  the  exercise  of  govemmenta]  powers  to  a  very 
large  extent.  They  control  pecuniary  interests  of  great  mag- 
nitude, and  vast  numbers  of  human  beings,  who  are  more  de* 
pendent  on  the  municipal  for  the  security  of  life  and  property, 
than  they  are  on  either  the  state  or  the  federal  government. 
To  permit  the  great  public  duties  of  this  corporation  to  be  im- 
perfectly performed,  in  order  that  individuals  may  the  better 
collect  their  private  debts,  would  be  to  pervert  the  great  objects 
of  its  creation.  That  its  efficiency  for  purposes  of  government 
would  be  impaired  by  holding  it  liable  to  garnishment,  cannot 
be  doubted. 

A  largo  and  growing  city  like  Chicago  must  constantly  have 
hundreds  of  persons  in  its  employment;  and  if  the  city  cannot 
at  short  intervals  make  a  settlement  of  these  multitudinous 
accounts,  but  is  liable  to  be  drawn  into  court  at  the  suit  of 
every  creditor  of  its  numerous  employees,  it  will  not  only  be 
engaged  in  much  expensive  and  vexatious  litigation  in  which 
it  has  no  interest,  but,  if  unable  to  safely  pay  its  employees 
and  contractors,  it  may  lose  the  services  of  persons  that  may 
be  of  much  value.  We  understand,  however,  the  counsel  for 
the  appellant  to  concede  that  money  due  municipal  officers, 
agents,  or  contractors  is  not  liable  to  the  garnishment;  but 
it  is  insisted  if  the  city  had  been  required  to  answer,  the  al- 
leged indebtedness  in  the  present  case  would  not  have  fallen 
in  either  of  these  classes.  But,  in  our  opiDion,  the  city  should 
not  be  subjected  to  this  species  of  litigation,  no  matter  what 
may  be  the  character  of  its  indebtedness.  If  we  hold  it  must 
answer  in  all  these  cases,  and  the  exemption  from  liability  be 
allowed  to  depend  in  each  case  upon  the  character  of  the  in- 
debteduess,  we  still  leave  it  liable  to  a  vast  amount  of  litiga- 
tion in  which  it  has  no  interest,  and  obliged  to  spend  the 
money  of  the  people  and  the  time  of  its  officials  in  the  man- 
agement of  matters  wholly  foreign  to  the  object  of  its  creation. 
A  municipal  corporation  cannot  be  properly  turned  into  an 
instrument  or  agency  for  the  collection  of  private  debts.  It 
exists  simply  for  the  public  welfare,  and  cannot  be  required  to 
consume  the  time  of  its  officers  or  the  money  in  its  treasury  in 
defending  suits  in  order  that  one  private  individual  may  the 
better  collect  a  demand  due  from  another.  A  private  corpora- 
tion must  assume  the  same  duties  and  liabilities  as  private 
individuals,  since  it  is  created  for  private  purposes.  But  a 
municipal  corporation  is  a  part  of  the  government.  Its  powers 
are  held  as  a  trust  for  the  common  good.    It  should  be  per« 
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mitted  to  act  only  with  reference  to  that  object,  and  sliould 
not  be  subjected  to  duties,  liabilities,  or  expenditures  merely 
to  promote  private  interest  or  private  convenience. 

A  similar  view  of  this  question  was  t^ken  in  the  following 
cases,  cited  by  counsel  for  appellee:  Mayor  of  Baltimore  v. 
Root,  8  Md.  102  [63  Am.  Dec.  692];  Cheaiy  v.  Brewer,  7  Mass. 
260;  Bvlkky  v.  EcheH,  8  Pa.  St.  368  [45  Am.  Dec.  650];  Bum^ 
ham  V.  City  of  Fond  du  Lac,  15  Wis.  194  [82  Am.  Dec.  668]; 
McDougaU  v.  Board  etc.,  4  Minn.  184;  Mayor  v.  Rowland,  26 
Ala.  503;  Bank  v.  Dibrell,  3  Sneed,  382;  Hawthorn  v.  St.  Louii^ 
11  Mo.  59  [47  Am.  Dec.  141]. 

The  circuit  court  did  not  err  in  dicharging  the  city  without 
answer. 

Judgment  affirmed. 

Municipal  €k)RPORATroN  is  not  Subject  to  GABmsHMKNT:  See  B(^pUtm 
T.  Wiehtr,  45  111.  137,  a  case  decided  on  the  authority  of  the  prinoipal  oaae} 
•ad  Triebel  ▼.  Chlbitrn,  64  Id.  378^  dting  the  principal 


CmoAGO  AND  Northwestern  Railroad  Company 

V.  Swett. 

[45  Illinois,  197.] 

lUlLBOAD    GOMPANT  MUST    FUBNISH  ITS    SERVANTS    SaVI    MATERIALS  AND 

Structures,  and  keep  its  road  and  works  and  all  portions  of  the  track 
in  snch  repair,  and  so  watched  and  tended,  as  to  secure  the  safety  of  all 
who  may  lawfully  be  upon  them,  whether  passengers,  servants,  or  others; 
and  if  the  company  fails  in  this  respect,  its  employees  not  knowing  of 
the  defects,  and  not  contracting  with  express  reference  to  them,  and 
being  unable  to  ascertain  them  by  the  exercise  of  ordinary  precaution  or 
prudence,  the  company  will  be  held  liable  for  such  injuries  as  their  em- 
ployees may  suffer  thereby. 

DuTT  07  Bailroab  Compant  to  Furnish  its  Servants  Safe  Materials 
AND  Structures  cannot  bo  avoided  by  the  delegation  of  the  power  or 
authority  to  do  so  to  any  other  or  number  of  persons;  for  its  undertaking 
with  its  servants  in  this  regard  is  direct. 

Neoliqence  07  Fellow-servant  cannot  be  Set  xtp  as  Defense  in  an  ac- 
tion against  a  railroad  company  to  recover  damages  for  the  death  of  a 
servant  employed  on  the  road,  occasioned  by  accident  arising  from  the 
defective  construction  of  the  road. 

Smploteb  07  Railroad  Company  upon  Train  ov  Oabs  is  not  Bound  to 
Know  whether  the  road  and  its  culverts  and  bridges  have  been  properly 
oonstructed,  or  not;  he  has  a  right  to  rely  upon  the  implied  undertaking 
of  his  employers  that  they  have  been  properly  oonstmoted,  and  are  safe 
for  the  passage  of  trains,  and  that  his  superiors  will  exercise  all  the  neoee- 
Moy  diligence  to  keep  them  in  proper  repair. 
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Rule  that  ^LAjfrsR  is  not  Liablk  to  Onb  SiRyAMT  vob  Injury  Cavbu^ 
BY  Neoligbncb  or  Felu>w-8BRVakt  applies  to  those  esses  oolj  where 
the  injury  complsined  of  happens  without  the  fault  of  the  master,  eithei- 
in  the  act  which  caused  the  injury  or  in  the  employment  of  the  person 
who  caused  it. 

iHSTBUCnOM  AS  TO  DAMAGES  IK  ACTIOV  lOB  NbOUOERTLT  CaUBIKO  DbATS 

is  erroneous  where  it  permits  the  jury  to  go  beyond  the  evidenoe  in  fix- 
ing the  amount  thereof,  and  to  allow  themselTes  to  be  influenced  by  their 
own  experience  with  mankind. 

iHflTBucnoif  AS  to  Dam agbs  Df  AcHON  FOB  KEGLioB]rrLT  Caubiho  Dbatb 
is  too  general  and  indefinite  where  it  places  do  limit  to  the  extent  to> 
which  the  jury  may  go  in  allowing  for  proepectiTe  as  well  as  present  in- 
juries. 

NoMiKAi.  Damages  oklt  oan  bb  Rboovebsd  tob  Keoligemtlt  Caubcio 
Dbatu,  if  the  next  of  kin  are  collateral  kindred  of  the  decessed,  and 
have  not  been  receiving  from  him  pecuniary  assistance,  and  are  not  in  a 
situation  to  require  it;  and  this  no  matter  how  near  such  collateral  re- 
lationship may  be. 

Damages  mat  be  Reoovebbd  fob  PEcmoABT  Loss  in  AonoN  iob  Nbo- 
ligektlt  Causing  Death,  where  the  next  of  kin  have  been  dependent 
on  the  deceased,  in  whole  or  in  part,  for  their  support,  no  matter  how 
remote  the  relationship.  In  such  case,  the  amount  is  largely  left  to  the 
jury;  but  the  jury  must  nevertheless  base  its  verdict  upon  the  evidence^ 
end  allow  nothing  by  way  of  aolaUwru 

Demurrer  is  Admission  or  All  Facts  in  Deolaration  which  are  well 
pleaded. 

Action  agaiDst  railroad  company  for  damages  for  personal 
injuries.     The  opinion  states  the  facts. 

H.  W.  Blodgett^  and  Olover^  Cooky  and  Campbell^  for  the  ap- 
pellants. 

HigginSy  Svoettj  and  Quiggj  for  the  appellee. 

By  Conrt,  Breese,  C.  J.  This  was  an  action  on  the  case, 
brought  in  the  circuit  court  of  Whiteside  County  by  Leonard 
Swett,  administrator  of  John  J.  Fenlon,  against  the  Chicago 
and  Northwestern  Railroad  Company. 

There  was  a  demurrer  to  the  declaration,  which  was  over- 
ruled; and  the  defendants  abiding  thereby,  a  jury  was  called 
to  assess  the  damages,  and  they  were  assessed  at  three  thou* 
sand  four  hundred  dollars. 

To  reverse  this  judgment,  the  defendants  bring  the  case 
here  by  appeal,  and  make  the  points:  1.  That  the  declara* 
tion  is  defective,  and  the  demurrer  should  have  been  sus- 
tained; and  2.  That  the  court  gave  improper  instructions  to 
the  jury  of  inquest. 

First,  as  to  the  declaration, — it  contained  two  counts,  the 
first  alleging  in  substance  that  on  the  22d  of  August,  1865, 
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the  defendants  were  iu  control  of  a  railroad  passing  through 
the  county  of  Whiteside,  with  the  locomotives,  carriages,  etc., 
running  thereon;  that  Fenlon  was  employed  by  defendants  as 
a  fireman  upon  one  of  its  locomotives  running  on  the  road; 
that  it  was  their  duty  to  keep  the  road  and  the  culverts  and 
bridges,  which  were  part  and  parcel  of  the  road,  in  proper  re- 
pair, 60  as  to  prevent  accidents  to  their  servants  engaged  in 
running  its  engines  and  trains  over  the  road,  through  any 
defects  in  the  construction  of  the  road,  and  its  culverts  and 
bridges,  or  want  of  properly  repairing  the  same;  that,  not  re- 
garding their  duty,  they  did  not  use  proper  care  and  skill  in 
constructing  their  road,  not  in  keeping  it  in  repair,  but,  on 
the  contrary,  so  carelessly,  negligently,  and  unakillfully  con- 
structed and  managed  their  road  that  by  and  through  their 
negligence,  unskillfulness,  and  improper  conduct  their  road 
became  and  was  left  out  of  repair,  the  track  and  rails  re- 
moved and  out  of  place,  etc.  That  the  train  of  cars  which 
deceased  assisted  in  so  operating  was,  without  any  negligence 
on  his  part  or  other  servants  of  the  defendants,  precipitated 
into  a  gulf  or  opening  across  the  track,  and  he,  being  then  on 
the  train  in  the  discharge  of  his  duties  as  fireman,  was  then 
and  there  immediately  killed. 

The  second  count  alleges,  as  in  the  first,  and  that,  as  such 
fireman,  he  was  under  the  direction  and  control  of  the  defend- 
ants in  performing  his  necessary  part  of  the  labor  of  running 
and  operating  the  locomotive,  and  train  of  cars  thereto  at- 
tached; that  the  locomotive  was  furnished  by  defendants  to 
Fenlon  and  others,  their  servants,  to  be  by  them  run  upon 
their  railway  and  over  the  portion  thereof  running  through 
Whiteside  County,  whereby  it  became  the  duty  of  the  defend- 
ants to  have  and  keep  their  railway,  and  the  culverts,  bridges, 
and  embankments,  part  and  portion  of  the  same,  in  a  skillful 
and  proper  manner,  and  to  have  repaired  and  reconstructed 
their  road,  and  the  culverts,  bridges,  and  embankments,  part 
and  parcel  thereof,  as  often  as  there  was.  need,  or  as  occasion 
required,  so  as  to  prevent  accidents  and  loss  of  life  happening 
to.  their  servants  through  any  defect  in  the  construction  or  in 
the  repairs  of  the  road;  that  defendants,  not  regarding  their 
duty  in  that  behalf,  did  not  use  due  and  proper  care  and  skill, 
neither  in  constructing  nor  in  repairing  their  road  and  the  cul- 
verts and  bridges  of  the  same,  nor  in  keeping  their  road,  its  ap- 
purtenances and  fixtures,  in  good  order;  but,  on  the  contrary, 
they  so  carelessly  and  negligently  constructed  the  culvert  and 
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embankment  on  the  road  at  a  certain  brook  called  Spring 
Brook,  and  so  carelessly  and  negligently  constmcted  the  rail- 
way, its  fixtures,  appurtenances,  and  property  there,  that  by 
4ind  through  the  negligence,  unskillfulness,  and  improper  con* 
<liict  of  the  defendants  in  that  behalf,  the  railway  became  out 
of  repair,  the  track  and  rails  removed  and  out  of  place,  and 
the  locomotive  and  train  of  cars,  without  any  fault  or  negli- 
gence of  the  deceased,  or  of  his  feUow-servants  on  the  train, 
which  he  was  employed  in  operating,  was  violently  precipi- 
tated into  a  gulf  or  opening  across  the  track,  and  was  sud* 
•denly  and  violently  stopped,  crushed,  and  jammed  together, 
and  Fenlon  was  suddenly  thrown  from  the  train  and  in- 
stantly killed;  that  he  had  no  knowledge  of  this  defective- 
nees  and  insecurity  of  the  road;  averring  that  deceased  left 
next  of  kin,  and  that  they  sustained  damage,  etc. 

That  the  demurrer  admits  all  the  facts  in  the  declaration 
which  are  well  pleaded,  is  not  controverted.  What  facts  must 
be  considered  as  well  pleaded  in  these  counts?  or  rather,  what 
iact  is  not  properly  pleaded?  We  look  in  vain  to  see.  The 
facts  make  out  a  case  not  of  the  nature  supposed  by  appel- 
lants, to  which  the  doctrine  recognized  by  this  and  other 
courts  has  been  often  applied.  Those  cases  hold  that  the 
principal  is  not  liable  to  one  servant  for  an  injury  sustained 
by  him  in  consequence  of  the  negligence  of  another  servant  of 
the  same  principal,  while  engaged  in  the  same  general  busi- 
ness, provided  due  care  was  used  by  the  principal  in  the 
selection  of  such  servants:  Honner  v.  lUinoia  Cent.  R.  R.  Co.^ 
15  111.  550;  lUinois  Cent.  R.  R.  Co.  v.  Cox,  21  Id.  20  [71  Am. 
Dec.  298],  and  cases  there  cited.  In  the  case  of  lUinoia  Cent 
R.  R.  Co.  V.  Jewelly  46  Id.  99,  it  was  held  a  recovery  by  the 
administrator  of  the  brakeman,  who  was  killed  by  the  care- 
lessness and  recklessness  of  the  engine-driver,  might  be  had 
on  proof  that  the  company  had  not  exercised  proper  care  in 
employing  the  driver;  and  there  is  a  class  of  cases  holding, 
where  by  the  neglect  of  the  superior  to  repair  or  keep  the 
machinery  of  the  road  in  order,  by  means  of  which  an  em- 
ployee was  injured,  there  should  be  an  averment  tbc^  the 
euperior  had  notice  of  such  defects,  or  that  by  the  exercise  of 
reasonable  care  he  could  have  known  them.  This  case  pro- 
ceeds on  the  ground  of  the  original  defective  construction  of 
the  road  and  its  appurtenances,  which  is  admitted  by  the  de- 
murrer. 

It  is  urged  by  appellants  that  a  corporation  can  only  act 
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through  agents  and  employees,  and  whatever  duty  the  corpcr- 
ration  owes  the  public  or  its  employees,  nmsf .  from  the  very- 
nature  of  things,  be  performed  and  exercised  through  the  me- 
dium of  employees. 

This  is  so,  in  general,  and  it  is  well  settled  the  employer  cor- 
poration is  bound  to  furnish  to  their  servants  safe  materials 
and  structures.  Such  an  obligation  is  permanent,  and  cannot 
be  avoided  by  the  delegation  of  the  power  or  authority  to  any 
other,  or  number  of  persons;  for  the  undertaking  %vith  their 
servants  is  direct,  that  they  will  furnish  suitable  and  safe  ma- 
terials and  structures,  and  properly  skilled  and  careful  persons 
to  assist  in  running  the  trains.  A  railway  corporation,  as  w» 
understand  it,  is  responsible  under  the  same  circumstances^ 
and  for  the  same  degree  of  care  on  the  part  of  its  agents,  a» 
any  master  is  for  a  servant  having  direction  of  his  wagon  or 
carriage  on  the  highway;  and  so  for  the  wrongful  acts  and  ne- 
glects of  its  servants,  done  within  the  scope  of  their  employ* 
ment,  in  the  same  manner  and  to  the  same  extent  and  upoi> 
the  same  grounds  that  they  are  and  should  be  held  to  the 
exercise  of  ordinary  and  reasonable  care,  not  only  in  the  selec- 
tion of  all  their  servants,  in  the  selection  of  engines  and  cars,, 
in  watching  over  the  arrangements  of  their  trains  and  putting 
a  competent  force  upon  them,  in  order  that  in  a  business  at- 
tended with  so  much  danger  no  unnecessary  hazard  shall  be- 
incurred  by  any  servant,  by  reason  of  unsafe  arrangement  or 
want  of  watchfulness  over  those  in  their  employment,  and 
most  especially  that  they  shall,  in  the  first  instance,  properly 
construct  their  road  with  all  its  necessary  appurtenances. 

The  principle  that  the  master  is  not  responsible  for  injuries 
occasioned  by  one  servant  to  another  is  only  applicable^  as  the 
authorities  show,  where  the  injury  complained  of  happens 
without  the  fault  of  the  master,  either  in  the  act  which  caused 
the  injury,  or  in  the  employment  of  the  person  who  caused  itt 
Keegan  v.  Western  R.  R.  Corporatumj  8  N.  Y.  176  [59  Am.  Dec^ 
476]. 

It  was  held,  in  the  case  of  Perry  v.  Marahj  25  Ala.  659,  that 
where  a  person  was  employed  to  work  in  a  perilous  service,  if 
the  danger  belonged  to  the  work  which  he  undertook,  or  the- 
service  in  which  he  engages,  he  will  be  held  to  all  the  riska 
which  belong  to  either,  but  where  there  is  no  danger  in  the- 
work  or  service  by  itself,  and  the  peril  grows  out  of  extrinsic- 
causes  or  circumstances,  which  cannot  be  discovered  by  the- 
use  of  ordinary  precaution  and  prudence,  the  employer  would 
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be  answerable  precisely  as  a  third  person,  if  the  injury  wa8 
occasioned  by  his  neglect  or  want  of  care.  In  such  a  case  the 
injury  would  be  outside  of  the  employment,  and  the  employer 
would,  as  to  such  injury,  be  in  fact  a  third  person,  and  fall 
within  the  same  rule  as  to  responsibility. 

In  the  case  before  us,  there  was  no  special  peril  in  acting  as 
a  fireman,  only  the  general  hazard  all  are  subject  to  on  a  loco- 
motiye  or  on  a  train.  The  peril  consisted  in  the  defective  con- 
struction of  the  road  and  its  appurtenances,  its  culverts  and 
bridges,  which  the  fireman  could  know  nothing  about,  and 
which  he  could  not  have  discovered  by  the  exercise  of  ordi- 
nary precaution  and  prudence;  indeed,  he  was  not  required  to 
know  anything  about  that;  the  implied  undertaking  of  his 
employers,  that  the  road  and  culverts  and  bridges  were  prop- 
erly constructed  and  safe  for  the  passage  of  trains,  was  suf- 
ficient for  him.  He  embarked  in  the  service  on  the  faith  that 
it  was  a  properly  constructed  road,  and  that  his  superiors  were 
in  the  exercise  of  all  the  diligence  necessary  to  keep  it  in  good 
repair.  The  case  shows  the  deceased  was  not  killed  by  the 
fault  of  a  fellow-servant,  but  by  the  carelessness  and  negli- 
gence of  the  defendants,  acting  through  agents  superior  to  and 
controlling  the  actions  of  the  deceased.  The  declaration 
charges  actual  fault,  in  that  the  road  was  defective  in  its  con- 
stmction  and  not  kept  in  proper  repair,  and  the  culverts  and 
bridges  also,  at  one  of  which,  by  reason  of  its  defectiveness, 
Fenlon  was  killed. 

There  is  no  rule  better  settled  than  this,  that  it  is  the  duty 
of  railroad  companies  to  keep  their  road  and  works,  and  all 
portions  of  the  track,  in  such  repair  and  so  watched  and 
tended  as  to  insure  the  safety  of  all  who  may  lawfully  be 
upon  them,  whether  passengers  or  servants,  or  others.  They 
are  bound  to  furnish  a  safe  road,  and  sufficient  and  safe  ma- 
chinery and  cars. 

For  their  failure  in  this,  and  their  employees  not  knowing 
the  defects,  and  not  contracting  with  express  reference  to 
them,  the  companies  must  be  held  liable  for  such  injuries  as 
their  employees  may  sufier  thereby.  The  demurrer  to  the 
declaration  was  properly  overruled. 

As  to  the  instructions,  we  are  satisfied  they  were  improper, 
calculated  to  confuse  and  mislead  the  jury,  and  should  not 
have  been  given. 

The  first  instruction  told  the  jury  that  it  was  '*  proper  for 
them  to  exercise  their  own  judgment  as  to  the  amount  of 
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damages  to  which  the  plaintiff  was  entitled  from  the  fiicts 
proved,  and  from  their  own  experience  with  mankind." 

This  instruction  seems  to  give  a  license  to  the  jwrj  to  be  in- 
fluenced in  their  finding,  not  by  the  evidence  in  the  cause,  but 
from  their  own  experience  with  mankind,  which  they  might 
possess  on  the  facts  proved  in  the  case.  The  instruction  is 
not  entirely  intelligible,  and  should  not  have  been  given. 

But  the  second  instruction  is  more  objectionable,  as  being 
too  indefinite,  and  furnishing  no  certain  rule  for  the  guidanoe 
of  the  jury.  They  are  instructed  that  they  "  are  not  limited 
to  the  assessment  of  damages  for  the  actual  present  loss  that 
may  be  proved;  but  they  may  go  further,  and  compensate  for 
the  relative  injury  with  reference  to  the  future;  they  may 
compensate  for  pecuniary  injuries,  present  and  prospectiye." 
What  is  meant  by  compensation  for  the  relative  injury,  with 
reference  to  the  future,  we  do  not  clearly  understand,  and 
appellee  has  not  enlightened  us  by  any  discussion  of  this  in- 
struction. Nor  do  we  comprehend  the  extent  of  the  last 
branch  of  the  instruction.  What  is  meant  by  pecuniary  in- 
juries, present  and  prospective?  It  is  not  explained,  and  we 
fail  to  perceive  the  meaning.  Some  limit  certainly  should 
have  been  prescribed  within  which  the  jury  should  be  con- 
fined."   As  given,  the  instruction  is  too  general  and  indefinite. 

The  rule  laid  down  by  this  court  in  the  case  of  Chicago  and 
Alton  R,  R.  Co.  v.  Shannon^  43  111.  338,  is  the  proper  rule  in 
such  cases  as  this. 

We  there  said  if  the  next  of  kin  are  collateral  kindred  of 
the  deceased,  and  have  not  been  receiving  from  him  pecuniary 
assistance,  and  are  not  in  a  situation  to  require  it,  only  nomi- 
nal damages  can  be  given,  no  matter  how  near  such  collateral 
relationship  may  be.  If,  on  the  other  hand,  the  next  of  kin 
have  been  dependent  on  the  deceased  in  whole  or  in  part  for 
their  support,  no  matter  how  remote  the  relationship,  there  has 
been  a  pecuniary  loss,  for  which  damages  must  be  given.  So, 
also,  if  the  deceased  was  a  minor,  and  leaves  parents  entitled 
by  law  to  his  services. 

We  further  held  that  while  compensation  for  pecuniary  loss 
was  thus  the  basis  of  the  action,  the  exact  amount  must 
necessarily  be  largely  left  to  the  jury,  to  be  controlled  by  the 
sound  discretion  of  the  court,  since  it  is  impossible  to  deter- 
mine witli  any  certainty  the  pecuniary  value  of  a  life  to  thoee 
who  have  been  dependent  on  the  deceased  when  living.  But, 
nevertheless,  the  pecuniary  loss,  taking  into  view  all  the  cir- 
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cumstances,  must  be  kept  in  view  as  the  only  prcq;)er  baus  of 

the  Terdict. 

In  the  cases  of  Chicago  and  Rock  Idand  R.  R.  Co.  y.  MorriB, 

26  HI.  400,  and  City  of  Chicago  v.  Major,  18  Id.  860  [68 

Am.  Dec.  553],  it  was  held  that  the  measure  of  damages 

which  the  next  of  kin  of  the  deceased  has  sustained  by  the 

death  is  to  be  determined  from  the  pecuniary  loss  they  have 

sustained, — that  nothing  is  to  be  allowed  by  way  of  solatium. 

The  third  instruction  is  also  objectionable,  as  the  disposition 
the  deceased  may  have  had  to  aid  his  mother  has  nothing  to 
do  with  the  case.  The  question  was,  Did  he  help  her?  was  he 
bound  to  do  so?  and  what  does  she  lose  in  tins  regard  by  his 
death? 

The  instruction  asked  by  the  defendants,  going  to  the  fact 
of  default  on  the  part  of  his  co-employees,  was  properly  re- 
fused, as  will  be  seen  from  what  we  have  urged  in  this  opinion. 

The  following  instruction  for  the  defendants  should  have 
been  given,  on  the  authority  of  the  case  above  cited  from  26 
111.400:  — 

"  In  this  case,  the  jury  can  only  find  such  damages  in  favor 
of  the  plaintiff  as  the  evidence  will  warrant,  by  reason  of  the 
death  of  John  J.  Fenlon,  and  if  they  find  from  the  evidence 
that  the  next  of  kin  of  said  John  J.  Fenlon  were  not  de- 
pendent upon  him  for  their  support,  in  whole  or  in  part,  then 
the  jury  can  only  find  nominal  damages  against  the  defend- 
ants." 

For  the  reasons  given,  the  judgment  is  reversed  and  the 
cause  remanded,  with  leave  to  defendants  to  withdraw  their 
demurrer  and  plead  to  issue. 

Judgment  reversed. 

DlTTT    07    EmPLOTKB   TO    FURNIBH    EmPLOTUB    WTTH    SaVI    MkANS  AND 

Atfuahob  with  Which  to  Work,  and  Gsnirallt  to  Proyids  ior 
SHSXR  SAntTT. — The  general  principles  and  rules  of  Uw  governing  this 
topic  are  fnlly  laid  down  in  the  note  to  BumeU  ▼.  Laeonia  Mfg,  Co,f  77  Am« 
Dec  212.  The  purpose  here  is  to  amplify  that  note  by  giving  illustrations 
from  the  adjudged  cases  of  the  rules  there  laid  down. 

The  general  rule  is,  that  it  is  the  duty  of  the  master  to  exercise  ordi« 
nary  and  reasonable  care  not  to  expose  his  servant  to  unreasonable  or 
extraordinary  danger,  by  putting  him  to  work  in  dangerous  places^  or  with 
dangerous  tools,  machinery,  or  appliances.  This  is  supported  by  the  mass  of 
authorities  cited  in  the  note  to  Bwaell  v.  Laeonia  Hfg.  Co*^  svpra  And 
in  determining  what  amount  of  care  constitutes  reasonable  care  in  a  par^ 
ticnlar  case,  the  nature  and  character  of  the  business,  the  appliances  used,  and 
the  risks  therefrom  to  those  employed  are  to  be  considered:  Noyu  v.  BmUh^ 
18  Vk  69;  8L  LmU$  A  B.  F.  B"y  Co.  v.  Weaoer,  35  Kan.  412;  and  the  ques- 
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tion  of  negligence  in  such  cases  is  therefore  generally  for  the  joiy:  Ford  T. 
i'Uehburg  JL  R.  Co,,  110  Mass.  240;  Snow  ▼.  UoumUomc  R.  B.  Co,,  8  Allen, 
441. 

Extent  qf  DfUy,  — The  duty  extends  to  everything  essential  to  insure  the 
safe  performance  of  the  servant's  duties,  including  not  only  safe  machinery 
and  tools,  but  safe  premises  and  means  of  ingress  and  egress  thereto,  safe 
appliances  generally,  and  also  the  keeping  of  all  of  the  same  in  safe  repair: 
BvTsell  V.  Laeonia  M/g.  Co.,  48  Me.  113;  S.  C,  77  Am.  Dec  212,  and  note. 

Fault  must  be  Imputable  to  Master,  No  recovery  can  be  had  in  any  case 
against  a  master  for  injuries  to  a  servant  from  defective  premises,  machinery, 
or  appliances,  unless  the  negligence  or  fault  causing  the  injury  can  be  im- 
puted to  him:  Clark  v.  Holmes,  7  HurL  &  N.  937;  BartonshiU  Coal  Co.  v. 
Reid,  2  McQueen,  266;  Flynn  v.  Beebe,  98  Mass.  575;  No^fea  v.  SnuUi,  28  Vt. 
540.  In  Flynn  v.  Beebe,  supra,  where  a  woman-servant  was  washing  dothes, 
and  having  put  water  from  a  kettle  into  the  tub,  rubbed  the  clothes,  and  in  so 
doing  severely  cut  her  hands  with  a  piece  of  glass  which  somehow  came  into 
the  tub,  the  court  held  that  as  it  could  not  be  shown  how  the  glass  got  there, 
the  master  was  not  liable. 

Ihe  master  is  not  bound  to  discharge  his  duty  to  his  servants,  in  person,  but 
may  give  over  the  whole  charge  of  his  business  to  another,  as  is  necessarily 
the  case  with  corporations.  In  such  cases  the  negligence  of  such  middleman 
is  chargeable  to  the  master:  Clarke  v.  Holmes,  7  HurL  &  N.  942;  Murphy  v. 
SmWi,  19  C.  B.  N.  S.  361;  Laning  v.  New  York  C,  /?.  R,  Co.,  49  N.  Y.  521; 
Corcoran  v.  Holbrook,  50  Id.  517.  In  this  case  the  middleman  is  not  a  co- 
servant:  Clarke  v.  Holmes,  supra;  but  when  the  whole  power  of  controlling 
the  business  is  not  given  over  to  him,  he  becomes  a  co-servant;  and  for  the 
negligence  of  co-servants  the  master  is  not  liable.  See  as  co-servants  gene- 
rally, the  extended  note  to  Fox  v.  Sand/ord,  67  Am.  Dee.  588  et  seq. 

Master  must  Emflot  ENOUon  Competent  Servants  to  perform  the  ser- 
vice safely,  and  is  liable  for  injuries  resulting  from  a  failure  so  to  do,  unless 
the  servant  can  be  considered  to  have  consented  to  assume  the  risk:  FUke  v. 
Boston  ds  A.  R.  R.  Co.,  53  N.  Y.  549.  In  this  case  a  train,  which  required  and 
was  generally  provided  with  three  brakemen,  was  ordered  to  proceed  with 
only  two,  one  having  overslept.  The  company  was  held  liable  for  injuries 
resulting  to  its  servants  on  the  train,  from  an  accident  which  was  consequent 
upon  the  insufficiency  of  brakemen.  So,  in  Clarke  v.  Holmes,  7  HurL  &  K. 
948;  Bootfi  v.  Boston  ds  A.  R.  R.  Co.,  73  N.  Y.  38. 

But  where  an  engineer  knew  that  his  train  was  short-handed  and  could  not 
be  run  safely  without  more  hands,  it  was  held  that  he  should  have  declined 
to  run  the  train,  and  that  if  he  did  run  it  under  the  circumstances  he  as- 
sumed the  risk  of  resulting  injury:  Mad  River  R.  R.  Co.  v.  Barber,  6  Ohio  Sk 
78;  Skipp  V.  Eastern  Counties  R.  R.  Co.,  0  Ex.  223. 

Risks  Assumed  bt  Servant.  — While  the  master  Ib  bound  to  furnish 
reasonably  safe  appliances  and  instrumentalities  with  which  to  work,  he  docs 
not  insure  the  safety  of  the  employee  in  the  employment.  There  are  certain 
risks  which  servants  are  bound  to  assume,  and  certain  defects  which  they 
are  bound  to  notice  or  presumed  to  know.  The  general  rules  are  stated  in 
the  note  to  BuezeU  v.  Lacoma  Mfg.  Co.,  11  Am.  Dec  222. 

In  Nashville  R.  R.  Co.  v.  EUiott,  I  Cold.  612,  S.  C,  78  Am.  Dec  606,  it 
was  held  that  a  servant  entering  the  employ  of  another  assumes  all  the  ordi- 
nary risks  incident  to  the  employment,  and  that  if  he  enters  an  extra  hazard- 
ous employment  he  knows  or  ought  to  know  of  the  extraordinary  risks 
attaching  to  such  employment^  and  guard  against  them  or  their  consequences 
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by  stipiilatioii,  or  proviaioii  in  the  rate  of  compensatioii,  or  otherwiae.  What 
•aro  suoh  ordinary  riaks  depends  on  the  dnmnurtanoee  of  the  partionlar  caM 
or  employment^  and  the  qneetion  whether  the  aervant  aaanmed  a  partionlar 
risk  is  for  the  jnry:  Clarke  v.  Hobnea,  7  Unrl.  &  K.  944. 

Generally  speaking,  a  servant  takes  the  risk  only  of  what  may  he  oaUed 
^*  seen  dangers,"  that  is,  those  which  are  patent  and  obvions.  But  the  ser- 
-▼ant  may  have  knowledge  of  other  dangers  and  defects,  and  it  ia  held,  as  to 
these,  that  if  he  continues  in  the  employment  of  his  master  without  com- 
plaint to  him,  and  promiso  by  him  to  remedy  or  prevent  the  defect  or  danger^ 
lie,  the  servant,  assumes  the  risk  from  such  defects,  and  cannot  recover  for 
injury  therefrom.  A  servant  is  bound  to  notice  patent  defects  in  appliances 
and  instrumentalities  of  the  business  in  which  he  is  engaged;  and  for  in- 
juries resulting  from  a  failure  so  to  do^  the  master  is  not  liable:  Toledo  R.  B, 
•Cd.  V.  AOfury,  84  IlL  429;  Chicago  etc  R,  R,  Co,  v.  Munroe,  86  Id.  25;  Heath 
v.  Whitebreast  C.  M,  Co.,  65  Iowa,  737;  Hauratiiy  v.  Northern  C,  R,  R.  Co,, 
46  Md.  280;  CrutcJifiM  v.  Rkhmond  etc  R.  R,  Co.,  78  N.  C.  300.  Thus  a 
servant  using  a  plow  so  obviously  defective  that  a  prudent  person  would  not 
have  used  it  cannot  recover  for  injuries  resultlug  from  its  use:  Molime  P,  Co, 
V.  Andereon,  19  UL  App.  417. 

Where  a  man  driving  a  van,  knowing  that  it  was  overloaded,  sustained  an 
injury  in  an  accident  resulting  from  the  fact  that  the  van  was  overloaded,  it 
was  held  that  the  master  was  not  liable:  PrkaUey  v.  Fowler,  3  Mees.  &  W.  1. 
A  night-watchman  was  told,  as  part  of  his  duty,  to  look  into  a  yard  each 
morning.  In  the  yard  was  a  ferocious  dog,  which  would  bite  any  one;  but 
the  watchman  had  been  told  that  the  dog  was  tied  up  every  morning,  and 
was  allowed  to  run  loose  only  at  night.  He  was  bitten  one  morning  because 
the  owner  had  forgotten  to  have  the  dog  tied.  It  was  held  that  the  owner 
was  liable,  and  that  the  risk  was  not  one  which  the  watchman  assumed: 
MkOer  v.  McKesson,  73  K.  Y.  195;  S.  C,  23  Am.  Rep.  123.  One  who  volun- 
iarily  works  on  a  raised  platform,  without  a  railing,  or  which  is  unsafe  be- 
cause sloping  and  slippery,  takes  the  risk  of  being  injured:  MouUon  v.  Cage, 
138  Ma«s.  370;  English  v.  Chicago  A  M,  Ry  Co.,  24  Fed.  Rep.  906.  A  rail- 
road  employee,  who  knew  of  an  uncovered  culvert  near  the  road,  and  knew 
that  he  must  couple  cars  near  it,  cannot  recover  for  injury  from  the  fact  of 
its  not  being  covered:  Thayer  v.  SU  Louis  Ry  Co.,  22  Ind.  26;  S.  C,  85  Am. 
Dec  409. 

It  has  been  held  that  a  servant  does  not  assume  the  risk  resulting  from  in- 
sufficient means  of  fire-escape:  Schwandner  v.  Bridge,  33  Hun,  186.  One 
whose  business  is  to  stand  in  a  dangerous  position  to  signal  traina  is  held 
to  assome  the  risk  incident  to  his  duties:  Kennedy  v.  MamhaUan  R^y  Co., 
33  Id.  457.  A  brakeman  knowing  that  cars  have  different  couplings  takes 
the  risk  of  injury  in  trying  to  couple  them:  Haihaway  v.  Michigan  Cent.  R.  R, 
Co.,  51  Mich.  253;  S.  C,  47  Am.  Rep.  569.  One  whose  foot  is  caught  in  a 
T-rail  cannot  recover  of  his  master  for  injuries  resulting,  though  a  U-rail 
would  have  been  safer,  if  he  knew  the  danger,  and  continued  in  the  service 
without  objection:  Smiih  v.  8L  Louis  etc  R*y  Co.,  69  Mo.  82;  S.  0.,  33  Am. 
Rep.  484.  An  engineer  is  not  bound  at  his  peril  to  see  if  a  track  is  safe, 
though  he  knows  the  rails  are  light  and  well  worn,  if  the  whole  ia  apparently 
reaaonably  aafe  and  substantial:  Devlin  v.  Wabash  etc  R.  R.  Co.,  87  Mo.  545. 
One  repairing  a  dilapidated  railroad,  and  riding  thereon  to  the  point  of  hit 
Uhor,  aasumes  risks  which  another  would  not,  and  he  cannot  contend  that  it 
was  the  duty  of  the  oompaay  to  provide  a  safe  road:  Brick  v.  Rochester  etc* 
R.  R.  Co.,  98  K.  T.  211.    One  serving  aa  a  brakeman  oannot  reoorver  for  !»• 
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Jnr  J  caosed  by  the  projeetiiig  ends  of  boards  upon  caxB  whidi  he  wee  ooap* 
ling,  if  A  oompetent  brakeman  oould  have  safely  ooupled  such  can:  Aiekiatm 
etc  R.B.Oo.r.PhmkeU,^KMMLl98.  One  using  brakes  which  are  obnoosly 
defectiTe  cannot  recover  for  injury  from  each  defects:  De  Graff  y,  N,  T.  CaU, 
B.  R.  (b.,  3 Thomp.  &  C.  256.  In  BaUroad  Company r.  Jaekfon,  65  UL  492, 
it  was  held  that  a  brakeman  who  was  injnred  as  a  result  of  the  fiiot  that  th» 
Itdder  on  the  car  lacked  two  rungs  could  not  recover  if  he  had  been  serving 
on  said  car  for  some  time;  that  it  would  be  presumed  that  he  knew  of  th» 
def ect»  and  assumed  the  risk. 

The  servant's  knowledge  of  the  risk^  to  excuse  the  master,  must  be  sucb 
as  will  amount  to  a  waiver  of  performance  of  the  master's  duty  tdWard  himt 
Roberta  v.  Smith,  2  Hurl,  ft  N.  231;  A^uwrth  v.  Stamoix,  30  L.  J.  Q.  B.  333. 

Where  appliances  are  obviously  defective,  but  the  danger  Ib  not  apparent^ 
the  master  may  still  bo  held  liable  if  he  fails  to  take  steps  to  prevent  injury 
or  to  ascertain  if  there  is  danger.  In  Caledonia  R'y  Co.  v.  Cfreenock  8.  Co., 
2  See.  Cas.,  4th  ser.,  671,  the  master's  building,  which  had  been  properly  and 
securely  built,  had,  by  the  weight  of  snow  on  it,  been  injured  so  that  the 
roof  had  fallen  in.  Servants  were  sent  to  clear  away  the  dUnie,  and  while  * 
so  doing  were  injured  by  the  fall  of  a  wall  which  had  been  weakened  by  tho 
weight  of  snow  and  the  fact  that  the  roof  was  gone.  It  was  held  that  the 
master  should  have  taken  necessary  steps  to  secure  the  wall  or  ascertain  if  it 
was  dangerous,  and  was  liable  for  the  injuries  from  a  failure  so  to  do. 

Latent  Dtfects  or  Haxard.  — The  servant  does  not  assume  risks  from,  nor  i» 
he  bound  to  look  for,  latent  defects  or  hazard:  Kroy  v.  Chkago  etc  B.  B»  Co., 
32  lowa^  357.  If  the  defects  or  hazard  are  such  that  an  exercise  of  a  reason- 
able amount  of  attention  would  have  discovered  them  to  the  servant,  he  can* 
not  recover;  but  he  is  not  bound  to  examine  machinery,  or  the  walls  of  a 
building  or  its  timbers,  to  find  whether  it  is  safe  or  not,  if  no  obvious  or 
apparent  defects  or  hazard  appear:  Muldowney  v.  BaUroad  Co.,  36  Id.  462;. 
Way  V.  BaUroad  Co.,  40  Id.  341.  And  if  the  latent  defect  is  such  a  one  aa 
the  master  knew  of,  or  could  with  reasonable  care  and  by  an  inspection  have 
discovered,  he  is  liable:  Clowera  v.  Wabash  etc  R'y  Co.,  21  Mo.  App.  213. 
And  it  is  held  that  if  there  is  any  extrinsic  danger  or  extra  hazard  in  a  par- 
ticular business  which  a  servant,  from  the  nature  of  the  business  or  appliance 
used,  would  not  diBCOver,  the  master  should  disclose  it  to  the  servant,  and  if 
he  fail  to  do  so,  he  is  liable:  Perry  v.  MarsJi,  25  Ala.  659;  Baxter  v.  Boberts, 
44  Gal.  187;  S.  C,  13  Am.  Rep.  160;  PiUOmrgh  etc  B*y  Co.  v.  Adams,  106 
Ind.  151.  And  it  is  no  excuse  that  the  servant  did  not  ask  as  to  the  danger: 
Missouri  Pac  B.  B.  Co.  v.  Watts,  64  Tex.  568. 

When  the  handle  of  a  hand-car  furnished  to  a  servant  was  painted  so  that 
it  looked  to  be  in  good  condition,  but  proved  to  be  really  defective,  and  the 
servant  was  not  warned  of  the  defect,  the  master  was  held  liable:  Siela  v. 
Hannibal  Jt  8L  J,  B.  B.  Co.,  82  Mo.  430.  A  person  was  employed  to  tear 
down  a  fence,  but  was  not  told  that  certain  persons  claiming  the  land  on  which 
the  fence  was  situated  were  upon  the  land,  armed  and  ready  to  make  resist- 
ance to  the  tearing  down  of  the  fence.  The  servant  was  shot  while  doing 
the  work,  and  the  master  was  held  liable  for  not  disclosing  the  knowledge 
of  the  extraneous  danger:  Baxter  v.  Boberts,  44  CaL  187;  S.  O.,  13  Am.  Bep. 
160.  Of  course,  if,  having  been  informed  of  the  hazard,  the  servant  chooses 
to  undertake  the  employment,  he  takes  the  extra  risk,  and  the  master  is  not 
liable:  Coombs  v.  New  Bedford  Co.,  102  Mass.  572.  Where  a  servant  was 
given  powder  with  which  to  blast,  the  compound  being  a  newly  invented  one^ 
which  was  more  dangerous  than  ordinary  blasting-powder,  and  the  servant 


Sept.  18G7.]     Chicago  etc.  R.  R.  Co.  t;.  Swett.  217 

not  informed  of  its  character,  the  master  was  held  liable  for  an  injury  from 
its  premature  discharge:  Smith  ▼.  (ktford  Iron  Co,^  42  N.  J.  L.  467;  8.  O.,  86 
Am.  Rep.  535;  Sfidman  ▼.  Fi^ver  Iron  Co,,  66  &urb.  151.  Where  the  pro- 
prietor of  a  lime-kiln  did  not  inform  an  inexperienced  laborer  of  the  danger 
of  falling  into  the  fire  by  a  subsidence  of  the  mass  upon  which  he  was  re- 
quired to  work,  he  was  held  liable:  Parlhurti  ▼.  Johnmm,  50  Mich.  70;  8.  C, 
4i5  Am.  Rep.  78.  It  is  generally  held  that  a  master  shoold  warn  inexperi- 
enced servants:  Note  to  BumeU  v.  LaconkL  Mfg,  Co.,  77  Am.  Dec  224,  and 
this  applies  to  minors  and  those  of  insufficient  understanding  to  appreciate 
the  danger.  It  was  held  that  an  inexperienced  boy  working  on  machinery 
was  entitled  to  notice  of  the  danger:  Dowkng  t.  Allen,  74  Mo.  13;  S.  C,  41 
Am.  Rep.  298;  Fonea  v.  PhiiSpB,  39  Ark.  17;  S.  C,  43  Am.  Rep.  264.  In 
the  latter  case,  however,  it  was  held  that  patent  defects  and  hazard  need  not 
be  pointed  out  In  Leary  v.  BotUmjt  A,  K.  If.  Co,,  139  Mass.  580,  S.  C,  52 
Am.  Rep.  733,  it  was  held  that  if  an  extra  hazardous  employment  was  under- 
taken, even  by  an  inexperienced  servant,  through  fear  of  being  discharged, 
bat  with  knowledge  of  the  danger,  the  servant  could  not  recover. 

lliere  is  no  implied  contract  on  the  master's  part  that  a  piece  of  apparatus 
(here  a  locomotive)  is  perfect,  and  if  the  defect  was  a  latent  one,  which  could 
not  be  discovered  by  the  ordinary  tests  nor  by  the  exercise  by  the  master  of 
a  reasonable  amount  of  care,  he  is  not  liable  for  injuries  therefrom:  Noytn  v. 
SmUIi^  28  Vt.  59;  S.  C,  G5  Am.  Dec.  222;  Louinille  etc.  If.  R.  Co.  v.  Alien,  78 
Ala.  494.  Where  a  spring  in  a  draw-bar  was  defective,  so  that  on  coupling 
cars  an  injury  resulted,  and  care  would  not  have  discovered  the  defect,  the 
master  was  held  not  liable:  Atchison  etc.  R.  R.  Co.  y.  Wagner,  33  Kan.  660. 
Again,  where  a  rope  apparently  safe  was  really  defective,  so  that  it  broke 
and  caused  an  injury,  the  master  was  held  not  liable,  as  he  had  no  more 
means  than  the  servant  of  discovering  the  defect:  Nebon  v.  Dubois,  11  Daly, 
127. 

PnoMiSE  TO  Repair.  — As  stated  in  the  note  to  Buaell  v.  Lacoma  Mfg. 
Co.,  77  Am.  Dec.  224,  when  the  master  has  promised  to  repair,  the  servant 
is  not  to  be  treated  as  though  he  had  assumed  the  risk  from  the  defect:  See 
the  cases  there  cited,  and  Oreen  v.  Minneapolis  etc.  R.  R.  Co.,  31  Minn.  248; 
S.  0.,  47  Am.  Rep.  785;  MissouH  F.  Co.  v.  Abend,  107  111.  44;  S.  C,  47 
Am.  Rep.  425;  Mannfadurmg  Co.  v.  Morrisey,  40  Ohio  St  148;  S.  C,  48 
Am.  Rep.  669. 

DUTT  TO  FUBITISH  SaFE  PrEMISSS  and  C0NDITI0N9  IN  AND  UNDER  WhICB 

TO  Work.  —  It  is  not  deemed  necessary  in  this  note  to  state  more  than  gen- 
erally the  principles  and  rules  arising  out  of  this  topic  A  number  of  in- 
stances illustrating  the  particular  rules  have  been  given  above.  In  this  and 
the  following  subdivision  will  be  found  a  large,  number  of  cases  in  which  the 
rules  stated  and  those  laid  down  in  the  note  to  Buaeli  v.  Lacoma  Mfg.  Co., 
Ti  Am.  Dec.  224,  have  been  applied. 

All  the  means  of  conducting  the  business  in  which  a  servant  is  engaged 
must  be  reasonably  safe.  And  this  includes  the  premises  upon  which  he  is 
required  to  work.  A  servant  working  in  a  defective  building  might  recover 
for  an  injury  from  the  defects,  but  if  knowing  the  facts  he  continues  to  work 
there,  he  cannot  recover:  McOlynn  v.  Brodie,  31  Cal.  376.  The  master  can- 
not generally  be  held  liable  for  injuries  to  a  servant  from  unfenced  or  un- 
guarded machinery  if  the  servant  could  have  known  thereof,  and  he  was  able 
to  appreciate  the  danger,  for  in  such  case  the  matter  is  patent,  and  one  which 
the  servant  would  be  bound  to  know.  In  SUme  v.  Oregon  Mfg.  Co.,  4  Or.  52, 
a  laborer  who  was  passing  a  rapidly  revolving  fan,  carrying  a  rope,  stepped 
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«o  near  that  the  fan  caught  the  rope,  and  the  servant  was  injoied.  Th* 
master  was  held  not  liable.  In  KeUy  v.  Silver  Springs  Co.,  12  R.  I.  112,  S.  C, 
^  Am.  Hep.  616,  it  was  held  that  a  servant  could  not  recover  for  injuries 
from  unfenced  machinery  if  he  had  long  worked  at  or  near  it  without  com- 
plaint. One  serving  a  machine  with  unboxed  cogs,  and  who  would  not 
have  been  injured  had  the  cogs  been  boxed,  was  not  allowed  to  recover,  as  it 
was  held  the  danger  was  obvious  and  an  assumed  risk:  Sanborn  v.  Aichiaon  it 
r.  /?.  R,  Co.,  35  Kan.  292;  Schroeder  v.  Michigan  Car  Co,,  56  Mich.  132.  In 
Sullivan  v.  India  Mfg,  Co.,  113  L^Iass.  396,  it  was  said  that  while  a  master  is 
not  bound  to  fence  machinery,  he  may  be  liable  to  inexperienced  or  young 
servants  for  injuries  from  machinery  which  is  not  fenced.  In  this  case,  a  boy 
was  employed  to  tend  a  drawing-machine,  and  his  duty  required  him  to  pass 
between  the  machinery  in  a  certain  way.  It  was  held  that  if  he  was  properly 
cautioned,  and  could  appreciate  the  warning,  that  the  master  would  not  be 
liable.  See,  to  the  same  effect,  Coombs' y.  New  Beilford  C.  Co.,  102  Id.  572; 
8.  C,  3  Am.  Rep.  506.  A  team  driver's  business  was  to  pass  along  a  certain 
road  to  a  mill,  the  road  running  under  a  revolving  shaft.  Between  two  trips 
the  shaft  was  repaired  and  readjusted  so  as  to  be  lower  than  before,  and  too 
low  to  drive  under.  The  driver  was  not  warned  of  the  change,  and  in  at- 
tempting to  so  drive  was  injured.  It  was  held  that  the  master  was  liable: 
Hawkins  v.  JoJinson,  105  Ind.  29;  S.  C,  55  Am.  Rep.  169. 

A  railroad  company  has  been  held  liable  for  injuries  to  servants  on  a  train 
from  a  track  which  was  improperly  laid:  Snow  v.  Jlousalonie  /?.  R.  Co.,  8 
Allen,  441;  S.  C,  85  Am.  Dec.  720.  Likewise  where  the  engine  and  tender 
of  a  train  were  not  fastened  by  safety-chains:  Mo7'se  v.  N.  Y.  Cent.  R.  R.  Co., 
39  Hun,  414.  So  where  dangerous  holes  in  the  road-bod  caused  injury:  Leans 
v.  St.  Louis  R.  R.  Co.,  69  Mo.  495;  S.  C,  21  Am.  Rep.  385.  A  railroad 
company  was  held  liable  for  injuries  from  an  obviously  defective  bridge, 
which  the  company  had  purchased,  but  proceeded  to  use  without  making 
proper  repairs:  Vosfjuryh  v.  Lake  etc.  R.  R.  Co.,  94  N.  Y.  374;  S.  C,  46  Am. 
llcp.  148.  In  De  Forest  v.  Jeweti,  23  Uuu,  490,  it  was  held  that  one  who, 
while  coupling  cars,  caught  his  foot  in  a  trench  or  ditch,  could  not  recover, 
as  the  risk  was  one  of  the  business,  and  which  he  must  have  assumed.  So,  in 
JIass  V.  Buffalo  etc.  R.  R.  Co.,  40  Id.  145.  One  sent  under  a  car  should  be 
provided  with  a  flag.  Yet  if  he  was  an  experienced  man,  and  experienced 
men  do  go  without,  he  may  be  held  to  have  waived  the  right  to  this  precau- 
tion: O'Rorke  v.  Union  P.  R.  R.  Co.,  22  Fed.  Rep.  189.  One  pushing  a  hand- 
car fell  in  a  water-way,  of  which  he  had  no  special  notice:  held,  that  he  could 
not  recover,  the  risk  being  one  incident  to  his  employment:  Coudi  v.  Char' 
hue  etc.  R.  R,  Co.,  22  S.  0.  557. 

In  the  well-known  case  of  Ryan  v.  Fowler,  24  N.  Y.  410,  S.  C,  82  Am. 
Dec.  315,  the  master  was  helQ  liable  for  injuries  received  by  a  servant  from 
the  fall  of  a  privy,  attached  to  his  premises,  the  accident  being  the  result 
of  defective  supports. 

For  injuries  from  unnecessary  obstructions  near  track,  or  obstructions  un- 
necessarily near  track,  a  railroad  company  has  been  held  to  be  liable:  Keams 
v.  Cidcago  etc.  Ky  Co. ,  66  Iowa,  599.  A  servant  is  not  presumed  to  know  of  an 
awning  projecting  over  a  track,  so  that  he  would  assume  risk  of  injury  there- 
from. The  decisions  on  this  point  seem  to  depend  on  whether  the  servant 
knew  or  ought  to  have  known  of  the  obstructions:  Baylor  v.  Delaware  etc 
R.  R.  Co.,  40  N.  J.  L.  23;  S.  C,  29  Am.  Rep.  208;  Low^'oy  v.  Boston  etc.  R.R, 
Co.,  125  Mass.  175.  Sheds  unnecessarily  so  near  the  track  as  to  be  daogerou 
have  been  held  to  entitle  the  servant  to  recover:  Illinois  etc  R,  R,  Co.  v.  Whaien^ 
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lU  IlL  App.  116.  So  of  a  telegraph  pole,  aignal  post,  or  atamp,  which  need 
not  hare  been  near  the  track:  CJiicago  tic.  R,  R,  Co,  v.  RusgeU,  91  111.  298; 
S.  CL,  33  Am.  Rep.  54;  Riley  v.  West  Va,  etc  R.  R.  Co,,  27  W.  Va.  145j  but 
SCO  Lowjoy  V.  BoaUm  A  L.  R,  R.  Co.,  125  Mass.  79;  S.  C,  28  Am.  Rep.  20G. 
So  of  a  water-tank:  Davis  v.  Columbia  etc  R,  R,  Co.,  21  S.  G.  93.  Bat  in  the 
<:a8e  of  an  awning  over  the  track,  it  is  held  that  the  company  need  not  build 
it  so  high  that  a  brakeman  can  stand  erect  upon  a  train  while  passing  under 
it:  B€^lor  V.  Delaware  etc  R,  R.  Co.,  40  N.  J.  L.  23;  S.  C,  29  Am.  Rep.  208; 
Rains  V.  SL  Louis  etc  R.  R.  Co.,  71  Mo.  1G4;  S.  C,  3C  Am.  Rep.  459.  And 
a  company  has  been  held  not  liable  for  injuries  from  a  low  bridge  under  which 
the  train  passed,  the  servant  having  knowledge  of  the  bridge:  Baltimore  etc 
R,  R.  Co.  V.  Rowaji,  104  Ind.  88. 

A  servant  was  injured  by  the  fall  of  bridge  which  he  knew  to  be  insecure, 
while  driving  over  it  with  a  very  heavy  load.  He  was  held  guilty  of  con- 
tributory negligence  barring  recovery:  Mansfield  v.  McEnery,  91  Pa.  St.  185; 
S.  C.  30  Am.  Rep.  662. 

A  case  has  been  given  above  in  which  a  master  was  held  liable  for  failure 
to  furnish  safe  fire-escape,  whereby  the  servant  was  injured.  In  Kdth  v. 
GraniU  M.  Co.,  126  Mass.  90,  S.  C,  30  Am.  Rep.  666,  it  was  held  that  a 
master  was  not  liable  if  he  does  furnish  safe  means  of  escape,  but  has  not 
furnished  any  means  of  giving  an  alarm. 

A  servant  properly  in  a  particular  part  of  premises  may  recover  for  defects 
therein,  but  if  improperly  there  he  cannot  recover.  In  AtlarUa  C.  F.  Co.  v. 
S^peei;  69  Ga.  137,  S.  C,  47  Id.  750,  a  child  who  worked  during  the  night  in 
a  basement  was,  after  work,  told  to  remain  in  the  second  story  until  day- 
light, when  it  would  be  safe  to  go  home.  The  child,  while  playing  with  other 
children  there  for  like  reason,  fell  down  an  unguarded  elevator-shaft  in  the 
passage-way.  The  master  was  held  liable.  A  carpenter  on  a  vessel  hid  his 
tools  in  the  evening,  and  on  going  to  get  them  in  the  morning  fell  down  an  un- 
protected bunker-hole.  The  master  was  held  liable:  Belford  v.  Canada  Sliip* 
ping  Co.,  35  Hun,  347.  But  a  servant  groping  in  a  passage-way  where  he  haa 
no  business  to  be  cannot  recover  for  injuries  from  falling  down  an  unprotected 
elevator-shaft  in  such  passage:  P/e^er  v.  Ringler,  12  Daly,  437.  One  in  a 
theater,  whose  business  was  on  the  stage,  fell  through  a  hole  by  reason  of  the 
fact  that  there  was  a  want  of  light.  No  duty  to  light  the  stage  was  alleged. 
Held,  that  one  of  the  incidents  of  the  basiness  was  the  danger  of  falling 
through  trap-doors,  etc.,  and  that  the  servant  should  have  looked  for  such 
traps  and  exercised  care  to  avoid  the  injury:  Seymour  v.  Maddox,  16  Q^  B.  326. 
A  servant  working  in  one  room  in  a  mine  left  it  and  went  to  visit  one  of  his 
fellows  in  another  room.  He  had  no  business  there,  and  while  there  was  in- 
jured. Held,  that  he  could  not  recover  for  an  injury  from  the  falling  of  the 
roof:  Wrig/U  v.  Rawson,  52  Iowa,  329;  S.  C,  35  Am.  Rep.  275.  In  WajmS' 
maker  v.  Burke,  111  Pa.  St.  423,  the  master  was  held  not  liable  for  an  injury 
from  a  small  hole  in  the  floor  out  of  the  line  of  travel,  and  left  for  a  few  days 
pending  repairs. 

A  master  is  not  liable  to  an  employee  who  sustains  an  injury  by  falling 
on  a  slippery  floor,  against  an  uncovered  cog  of  a  printing-press:  Clarh  ▼. 
Barnes,  37  Hun,  389.  A  servant  who  was  called  on  to  mount  a  platform, 
and  was  told  that  it  was  safe,  but  not  given  a  chance  to  examine  it,  may  re* 
cover  for  injuries  from  its  defective  condition:  Benting  ▼.  Steinway,  101  N.  Y, 
647. 

It  is  not  contributory  negligence  in  an  engineer  to  stay  at  his  post  in  the 
face  of  an  impending  collision:  Pemuyloania  etc  R,  R.  Co.  ▼.  Roney,  89  Ind. 
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453;  S.  C,  46  Am.  iiop.  173;  CoUriU  v.  Chicago  A  St  P,  iTy  Co.,  47  Wk. 
634;  8.  C,  32  Am.  Uep.  796. 

A  gravel  train  backed  without  warning  to  a  ahoveler.  The  railroad  com* 
pany  was  held  liable  for  resulting  injuries:  Campbell  v.  N.  T.  C.  R.  R*  Cb., 
35  Hun,  5(K>.  A  promise  was  made  to  one  who  went  out  to  shovel  snow  from 
a  track  that  a  train  would  be  kept  near  him  so  that  he  might  go  in  the  car 
and  warm  himself.  This  was  not  done,  and  his  foot  was  frozen.  The  com- 
pany was  held  liable:  HyaU  v.  HamubcU  d-  SL  J.  R.  R.  Co.,  19  Mo.  App.  287. 

Defective  shafting  in  a  mine,  of  which  the  master  knew,  will  render  him 
liable  for  injuries  therefrom  to  his  servants  working  in  the  mine:  Kelly  v. 
HoweUt  41  Ohio  St  438;  MeUon  v.  Shaw,  1  Best  &  S.  437.  So,  where  an  in- 
jury occurred  by  a  fall  of  rock  caused  by  a  seam  widening,  of  which  th* 
master  knew:  Panimr  v.  TiUy  F.  M.  Co.,  98  N.  T.  562.  In  HoffnagU  v. 
New  York  Cent  R.  R.  Co,,  I  Thomp.  &  O.  346,  where  brick  arches  had  been 
built,  and  before  the  proper  time  the  supports  were  withdrawn,  resulting  in 
injury  to  a  servant  working  in  the  building,  the  master  was  held  liable. 

Duty  to  Pbovtde  Safe  Maghinert  and  Appliances.  —  A  master  is  not 
necessarily  bound  to  adopt  the  best  and  latest  improvements  in  machinery 
and  appliances:  See  the  note  to  BieaeUv.  Laeonia  Mfg*  Co.,  77  Am.  Dec.  222. 
Thus  a  mine-owner  is  not  bound  to  use  the  most  expensive  precautions 
against  fire-damp;  but  if  he  uses  reasonable  and  safe  methods  to  ventilate,  be 
is  not  guilty  of  negligence:  Berm  v.  QaMon  Q,  C.  Co.,  27  W.  Va.  285;  S.  C, 
55  Am.  Rep.  304.  Where  a  printing-press  had  no  safety-clutch,  it  was  held 
that  the  master  was  not  liable,  if  with  exercise  of  reasonable  care  the  press 
was  safe  without  it:  Sweeny  v.  Berlin  etc.  Co.,  101  N.  Y.  520;  S.  C.  54  Am. 
Rep.  722.  An  engine,  though  not  of  the  latest  model,  if  reasonably  safe,  and 
as  well  adapted  to  the  business  as  a  more  perfect  and  recent  invention,  may 
be  properly  used,  and  for  an  injury  therefrom  the  master  is  not  liable:  Nash" 
viUe  etc.  R.  R.  Co.  v.  Elliott,  1  Cold.  611;  S.  C,  78  Am.  Dec.  506.  So,  with 
railroad  brakes  which  are  in  general  use,  and  practically  as  safe  as  more 
modem  ones:   Wrigid  v.  Delaware  etc.  R.  R.  Co.,  40  Hun,  343. 

The  use,  however,  of  old  inventions  and  apparatus  which  are  not  as  reason- 
ably safe  as  the  modem  is  negligence.  So  held  where  old  couplings,  abandoned 
as  unsafe,  were  used  on  a  railroad  train:  Crane  v.  Missouri  P.  R*y  Co.,  87  Mo. 
588.  Failure  to  use  a  patent  or  ordinary  coupling,  but  using  instead  a  rope 
and  pin,  has  been  held  negligence:  MuirJtead  v.  Hannibal  <£.•  St.  J.  R.  R.  Co,, 
19  Mo.  App.  634.  For  the  use  of  defective  bumpers,  a  railroad  company 
was  held  liable:  GoUlieh  v.  N.  Y.  etc.  R.  R.  Co.,  100  N.  Y.  462. 

A  brakeman  can  maintain  an  action  for  injuries  resulting  from  the  negli- 
gence of  a  railroad  company  to  have  its  cars  inspected  to  discover  defects: 
Braun  v.  Chicago  etc.  R.  R.  Co.,  53  Iowa,  595;  S.  C,  36  Am.  Rep.  243.  But 
it  has  been  held  that  where  a  loaded  car  is  received  by  a  railroad  company, 
from  another  company  for  transportation,  it  may  presume  that  the  car  is 
safe,  and  does  not  owe  to  its  servants  the  duty  of  inspecting  such  car:  Ballou 
V.  Cfiicago  etc.  R.  R.  Co.,  54  Wis.  259;  S.  C,  41  Am.  Rep.  31. 

It  has  already  been  stated  that  a  brakeman  riding  on  a  car  from  time  to 
time  must  be  presumed  to  have  known  of  a  defective  ladder  thereon;  but  it 
is  held  that  otherwise  the  company  will  be  held  liable  for  such  defect:  Chicago 
<fe  N.  W.  R'y  Co.  V.  Jackson,  55  111.  492;  S.  C,  8  Am.  Rep.  661.  So  held 
where  a  car  was  put  in  a  train  at  night  and  the  injury  resulted  before  oppor- 
tonity  to  know  of  the  condition  of  the  ladder:  Ric/tmond  etc  R,  R.  Co.  v. 
ifoore,  78Va.  93. 

Where  a  boiler  apparently  perfect  proved  to  be  defective,  and  the  defect 
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could  not  have  been  discovered  by  the  ordinary  tests,  the  master  was  held 
liable:  Indiana  eie,  R'y  Co,  v.  Toy,  91  lU.  474;  S.  C,  33  Am.  Rep  57.  A 
master  is  liable  for  explosion  of  a  steam-boiler  for  f ailnre  to  use  a  fnsible  ping, 
AS  required  by  statute:  Cayter  v.  Taylor,  10  Gray,  274;  8.  C,  69  Am.  Dec. 
317. 

For  using  machinery  improperly,  or  for  an  impropoi*  porpose,  the  master 
is  of  coarse  not  liable.  This  is  oontribatory  negligence  on  the  servant's  part, 
which  will  bar  recovery:  Feleh  v.  A  lien,  98  Mass.  573;  Murtenaen  v.  Chicago 
€te,  J?.  JK.  (7o.,  60  Iowa,  705;  as  where  one  knowing  better  cuts  bar-iron  with 
«  manl  and  cold-chisel  so  that  it  splinters  and  hurts  his  eyes:  Hou&ton  ^  T,  C7. 
BTy  Co,  ▼.  Conrad,  62  Tex.  627. 
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{45  iLUHOIflt  9S7.] 

PSBSON  HAS  Ko  Right  to  Qo  nrro  or  itpon  PRXBasn  ov  Arothxk  after 
the  owner  has  forbidden  him  to  do  so;  nor  has  he  a  right  after  having 
entered  by  leave  to  stay  upon  being  requested  by  the  owner  to  depart;  and 
this  though  such  premises  be  a  business  office  or  mercantile  house,  work- 
shop, factory,  or  other  place  of  business.  No  doubt  the  very  fact  that  a 
professional  man  or  a  merchant  or  other  person  opens  an  office  to  transact 
with  and  for  the  public  is  a  tacit  invitation  to  all  persons  having 
with  him,  and  a  permission  to  others,  to  enter  unless  forbidden; 
bat  this  does  not  divest  the  owner  of  his  control  over  it,  or  the  right  to 
prevent  whom  he  pleases  from  entering,  and  to  require  any  and  all  per- 
sons to  depart  after  they  have  once  entered. 

Person  Who  is  in  OFnoE  of  Another  bt  Lattek's  Courtesy  cannot 
authorize  others  to  use,  occupy,  or  even  enter  the  office;  and  if  he  does 
BO,  the  proprietor  has  the  right,  cither  iu  person  or  throagh  a  servant,  to 
require  them  to  leave. 

Proprietor  or  Place  or  Business  may  Use  Sufficient  Force  to  Remove 
FROM  Premises  a  person  who,  having  no  right  to  remain,  refuses  to  de- 
part after  being  requested  to  do  so;  and  he  does  not  incur  liability  for 
trespass  in  so  doing;  but  if  in  asserting  his  rights  the  proprietor  uses 
more  force  than  is  necessary  to  eject  the  intruder,  or  inflicts  unnecessary 
injury,  he  then  becomes  a  trespasser  and  liable  as  such. 

Trespass.    The  opinion  states  the  facts. 

Fuller  and  Shepard,  for  the  appellant. 

E.  W.  Evans,  for  the  appellee. 

By  Court,  Walker,  J.  This  was  an  action  of  trespass  vi  et 
armisj  for  an  assault  and  battery.  A  trial  was  had  at  the  Oc- 
tober term,  1866,  by  the  court  and  a  jury,  resulting  in  a  verdict 
of  guilty,  and  the  damages  were  assessed  at  three  hundred 
dollars.  A  motion  for  a  new  trial  was  entered,  and  was  over- 
ruled by  the  court,  and  judgment  was  rendered  on  the  verdict. 
The  case  is  brought  to  this  court  by  appeal  to  reverse  the  judg- 
ment. 
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It  appears  from  the  evidence  that  appellee  was  employed  by 
several  commission  merchants  to  be  at  the  elevator  on  the 
arrival  of  grain  consigned  to  them,  to  ascertain  the  inspection 
fixed  on  each  car-load;  to  take  samples,  and  furnish  his  em- 
ployers therewith  earlier  than  such  information  could  be  had 
in  the  regular  course  of  business.  It  also  appears  that  appellee 
got  his  information  in  reference  to  inspection  by  being  present 
when  the  inspection  was  made,  or  from  the  inspector's  books,, 
who,  by  permission  of  the  owners,  left  his  books  in  which  in- 
spection was  made  in  the  office  in  question.  And  it  further 
appears  that  appellee  had  gone  into  the  office  at  the  time  the 
difficulty  occurred  for  the  purpose  of  examining  the  inspector's 
books  as  to  the  character  of  grain  which  had  arrived  consigned 
to  his  employers. 

Appellant  asked  him  if  he  had  any  business  to  transact 
with  those  having  charge  of  the  office.  He  replied  that  he  did 
not  know  that  he  had.  Appellant  then  told  him  that  if  ho 
had  not  he  had  better  leave,  as  he  did  not  want  him  there;, 
he  ordered  him  out,  and  said  if  he  did  not  go  he  would  put 
him  out.  Appellee  replied  that  he  did  not  think  he  would^ 
that  he  would  go  when  he  was  ready.  Appellant  opened  the 
door,  and  caught  appellee  by  the  collar,  and  pushed  him  out. 
It  seems  that  appellee  resisted.  Austin  swears  that  appellee 
caught  hold  of  appellant  and  would  not  let  him  close  the  door; 
that  appellant  tried  to  push  appellee  down  the  steps,  but  he 
held  to  the  railing;  that  no  person  connected  with  that  office 
has  anything  to  do  with  the  grain,  or  knows  anything  about 
who  owns  it;  that  the  inspectors  inspect  the  grain  in  the  yard 
in  the  cars,  and  enter  the  inspection  in  their  memorandum 
books;  that  they  were  permitted  to  go  into  that  office  as  a 
matter  of  courtesy,  and  not  as  a  right,  and  had  no  connection 
with  the  business  of  the  office.  It  appears  that  appellee,  since 
that  time,  gets  the  information  as  usual,  without  going  into- 
the  office. 

Odell,  a  member  of  the  firm  of  Flint,  Thompson,  &  Co.,  tes- 
tified that  appellant  was  at  the  time  their  foreman.  That  the 
office  where  this  trC'Uble  occurred  was  theirs;  that  they  had 
an  office  at  the  elevator  fo:.*  the  use  of  the  foreman  and  his 
clerk,  to  receive  orders  drawn  on  the  elevator;  that  all  of  their 
employees  had  access  to  it  and  the  right  of  access;  that  tally 
books  and  shipping  receipts  are  kept  there,  but  nothing  relat- 
ing to  the  inspection  of  grain  that  they  had  anything  to  do 
with;  that  they  had  permitted  the  board  of  trade  inspectors 
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to  use  that  room,  as  they  might  require,  to  figure  up  their 
books,  but  no  other  persons  were  permitted  there;  that  appel- 
lee was  not  an  inspector  when  put  out;  that  Flint,  Thompson,, 
&  Co.  had  given  directions  to  the  foreman  to  exclude  all  per- 
sons who  had  no  business  with  the  firm,  except  the  insp^^ctors-,. 
that  these  instructions  were  given  before  the  difficulty  oc- 
curred. 

We  are  aware  of  no  rule  of  law  that  gives  any  person  not 
having  a  special  irrevocable  license  the  right  to  enter  and 
continue  upon  the  premises  of  another  when  requested  to  de- 
part. To  permit  all  persons  at  their  mere  will  to  enter  and 
to  remain  in  another's  house,  or  even  his  close,  so  long  as  they 
may  choose,  and  this,  too,  after  being  requested  to  depart^ 
would  wellnigh  destroy  the  dominion  of  the  owner  over  hi» 
property,  and  would  render  it  almost  useless  as  well  as  worth- 
less. It  would  be  monstrous  to  hold  that  a  man's  privacy 
may  be  so  far  infringed  that  any  and  all  persons  may  at  will 
enter  his  dwelling  and  remain,  after  being  requested  to  leave,, 
until  it  suited  their  convenience  to  depart.  Although  it  might 
not  be  so  offensive  to  permit  it  on  the  close  of  the  owner  a» 
his  dwelling,  it  would  be  an  outrage  upon  his  rights.  Such 
has  never  been  the  law,  and  so  long  as  there  is  such  a  thing 
as  individual  ownership  of  property,  it  is  not  probable  that 
such  will  ever  be. 

We  are  aware  of  no  rule  which  authorizes  one  man  to  go* 
into  or  upon  the  premises  of  another,  even  if  it  be  his  business 
office  or  mercantile  house,  work-shop,  factory,  or  othdr  place  of 
business,  when  the  owner  shall  have  forbidden  him.  The  fact 
that  he  has  devoted  it  to  such  purposes  does  not  transfer  the 
title  to  the  public,  or  give  others  the  right  to  use  and  occupy 
it,  or  deprive  him  of  his  control  over  it.  The  very  fact  that  a 
professional  man  or  a  merchant  or  other  person  opens  an 
office  to  transact  business  with  and  for  the  public,  no  doubts 
is  a  tacit  invitation  to  all  persons  having  business  with  him^ 
and  a  permission  to  others,  to  enter  unless  forbidden.  But  he 
does  not  lose  his  control  over  it,  or  the  right  to  prevent  whon> 
he  pleases  to  enter,  and  to  require  any  or  all  persons  to  depart 
after  they  have  once  entered.  It  is  hardly  reasonable  to  sup- 
pose that  persons  having  business  with  the  public  will  prohibit 
persons  having  business  with  them  from  going  into  their  busi-^ 
ness  houses;  but  if  they  chose  to  do  so,  they  only  exercise  & 
legal  right  of  which  they  cannot  be  deprived. 

Nor  does  it  make  the  slightest  difference  that  appellee  en- 
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tered  for  the  purpose  of  getting  information  from  the  inspector's 
books,  as  that  officer  was  there  by  the  courtesy  of  the  proprie- 
tors, and  not  as  his  place  of  business,  but  simply  to  figure  up 
his  books,  as  one  of  the  proprietors  testified.  Only  having 
such  permission,  he  could  not  authorize  others  to  use,  occupy, 
or  even  enter  the  office;  and  if  he  had  done  so,  the  proprietors 
would  still  have  had  the  right  to  require  them  to  leave,  either 
in  person  or  through  a  servant.  The  inspectors  had  no  rights 
8o  far  as  this  evidence  shows,  to  take  persons  into  the  office  to 
transact  business  with  them,  and  having  none,  appellee  can- 
not justify  his  remaining  therein  because  he  had  business  to 
transact  with  the  inspector.  And  this  seems  to  have  been  the 
principal  ground  upon  which  the  right  of  recovery  is  based. 
Nor  do  we  see  that,  because  it  was  convenient  or  even  profitable 
to  his  employers  to  have  him  enter  the  office  to  obtain  the  de- 
sired information,  he  could  therefore  defy  the  proprietors  and 
appropriate  their  office,  either  in  whole  or  in  part,  to  that  pur- 
pose, against  the  will  of  those  having  the  possession. 

The  plea  that  appellant  was  the  servant  of  the  owners,  and 
as  such,  under  their  direction,  requested  appellee  to  leave  the 
office,  and  upon  his  refusal  ejected  him,  using  no  more  force 
than  was  necessary,  presented  a  complete  defense.  It  in  fact 
was  conceded  by  appellee,  when  he  filed  his  replication  to  the 
plea.  The  evidence  also  shows  that  the  plea  was  sustained 
by  the  proof.  Appellant  was  authorized  and  required  by  his 
•employers  to  exclude  all  persons  having  no  business  with  the 
firm  from  the  office.  Appellee  said  he  had  none  with  them, 
and  was  then  requested  to  leave;  and  when  he  refused,  appel- 
lant, as  he  had  a  right  to  do,  ejected  him,  and  so  far  as  we 
can  see,  employed  no  unnecessary  force;  nor  do  we  see  that 
appellant  sustained  any  material  injury  by  the  operation. 
Appellant,  when  appellee  refused  to  go,  had  the  legal  right  to 
use  sufficient  force  to  remove  him  from  the  premises.  Appellee 
knew  that  he  had  obtained  no  authority  from  any  person 
capable  of  granting  it  to  go  into  or  remain  in  the  office,  nor 
does  he  seem  to  have  questioned  appellant's  authority  from 
his  employers  to  exclude  him  from  the  office;  but  he  seems 
to  have  willfully  persisted  in  his  wrongful  occupancy  of  the 
room,  as  it  unquestionably  was  after  being  requested  to  de- 
part. 

Nor  can  it  make  the  slightest  difierence  that  it  was  to  the 
interest  of  the  proprietors  that  the  inspectors  should  make  the 
-entries  in  their  books  in  the  office.     Whether  it  was  to  their 
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^vantage  or  disadvantage  coold  not  in  any  degree  alter  the 
relations  of  appellee  and  the  owners  of  the  office. 

In  any  point  of  view  in  which  we  can  consider  this  case,  we 
are  unable  to  see  that  the  evidence  warrants  a  recovery.  Had 
the  evidence  shown  that  appellant  used  more  force  than  was 
reasonably  necessary  to  eject  appellee,  then  it  would  be  other- 
wise. In  such  cases,  if  ^e  person  asserting  his  rights  goes 
beyond  the  bounds  of  reason,  and  uses  more  force  than  is 
necessary,  or  inflicts  unnecessary  injury,  he  then  becomes  a 
trespasser,  and  liable  as  such.  But  we  fail  to  discover  evi* 
<lence  of  such  action  on  the  part  of  appellant  in  this  case. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
-cause  remanded. 

Beversed  and  remanded. 


Thb  TwaoKfAh  ojjn  n  rasmi ouibbkd  in  (ySiara  v.  Xhg,  52  HL  800^  froia 
the  cue  of  pobUo  offioei,  where,  it  is  said,  penons  may  enter  end  staj, 
though  from  motirea  of  carioaitjy  during  the  honra  for  tranaaotion  of  pabUs 


Lampabteb  V.  Wallbauil 

[46  iLLDrou,  4M.] 

Tkraitt's  BioHra  of  Poasnanm  or  Dhhskd  Pbbubis  abm  mot  zh  Amr 
Sunn  Lost  ob  Tmfatrw)  by  the  entry  of  a  penon  nnder  dizeotioa  of 
the  huidlord,  for  the  pnipoae  of  making  repairs  or  impravementi»  and  he^ 
the  tenant^  still  haa  the  right  to  go  npon  any  part  of  subh  premises^ 
thoogh  in  the  place  (here  a  oellar)  where  the  repairs  are  being  made^  and 
having  such  right,  his  derk  or  servant  has  the  same  rights  if  made  neoes* 
sary  by  the  duties  of  his  employment. 

Psisoir  Makdio  Bspaibs  upon  Dxmisxd  Prxkisbs  bt  Latdlobd's  Dibbo- 
TiQH  18  TiTABLB  f OT  injoriss  caused  by  lus  negligence  to  the  servant  of 
the  tenant^  where  the  latter  has  not  materially  oontribated  to  the  injury. 

AcnoN  for  damages  for  personal  injuries.  The  opinion  states 
the  facts. 

Copekmd  and  Cram^  for  the  plaintiff  in  error. 

Hervey^  Anthony^  and  Oaltj  for  the  defendant  in  error. 

By  Court,  Lawbencb,  J.  The  defendant,  Wallbaum,  was 
employed  by  the  owner  of  a  building,  occupied  as  a  store,  in 
the  city  of  Chicago,  to  excavate  a  cellar  underneath  it.  The 
building  had  been  raised  and  placed  on  posts.  While  the 
defendant's  servants  were  excavating,  a  lady,  who  was  a  cus- 
tomer of  the  store,  was  passing,  and  in  doing  so  her  hat  blew 
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off  and  fell  into  the  cellar.  She  stepped  into  the  store  and 
requested  the  plaintiff,  who  was  the  cltik,  and  nt  the  time  was 
alone,  to  go  into  the  cellar  and  bring  her  hat.  He  went,  and 
while  there  the  building  fell  and  injured  him.  To  recover 
damages  for  these  injuries  he  brought  this  suit.  The  declara- 
tion charges  negligence  against  the  defendant  in  the  manner 
of  making  the  excavation,  and  evidence  was  offered  for  the 
purpose  of  proving  it.  After  the  proof  was  heard,  the  court 
gave  the  following  instruction  for  the  defendant: — 

''The  court  instructs  the  jury,  as  matter  of  law,  that  it  being 
admitted  in  this  case  that  the  plaintiff  in  this  cause,  a  clerk 
of  the  occupant  of  the  store  in  the  building  which  fell,  and 
there  at  the  time  of  the  injuring  the  plaintiff,  was  under  the 
building  when  it  fell  for  a  purpose  not  connected  with  his 
duties  as  such  clerk,  and  in  consequence  of  being  under  the 
building,  received  the  injuries  complained  of,  then  the  jury 
are  instructed  that  the  plaintiff's  duty  as  such  clerk  did  not 
require  or  justify  him  in  going  under  the  building  for  the  pur- 
pose admitted,  and  therefore  the  court  instructs  the  jury  that 
the  plaintiff  in  this  case,  under  the  facts  admitted,  cannot 
recover,  and  the  jury  should  find  for  the  defendant." 

It  will  be  observed  the  court,  in  taking  the  case  from  the 
jury  on  the  agreed  facts  referred  to  in  the  foregoing  instruc- 
tion,  holds  the  plaintiff  to  have  had  no  right  to  go  under  the 
building  for  the  purpose  specified,  and  that  he  was  injured  in 
consequence  of  his  own  wrongful  act,  and  cannot  therefore 
recover.  In  this  view  we  cannot  concur.  The  defendant  had 
no  exclusive  possession  of  the  cellar  where  he  was  excavating. 
He  was  there  only  for  that  purpose,  and  his  possession  was 
consistent  with  the  continued  possession  of  the  plaintiff's  em- 
ployer, who  had  the  store.  The  latter  was  not  ousted  by  the 
defendant.  He  had  still  the  right  to  go  upon  any  part  of  the 
premises  held  by  him  under  the  owner;  and  having  that  right 
himself,  his  clerk  or  servant  had  the  same  right  if  made  neces- 
sary by  the  duties  of  his  employment. 

The  person  who  lost  her  hat  is  described  in  the  record  as  "  a 
lady  customer  of  the  store."  She  requested  the  clerk  to  pro- 
cure it  for  her,  a  thing  doubtless  of  difiScult  accomplishment 
for  herself  in  consequence  of  the  character  of  the  excavation. 
Not  only  ordinary  courtesy  and  kindness  required  the  clerk  to 
comply,  but  compliance  was  required  by  a  proper  regard  for 
the  interests  of  his  employer.  It  hardly  needs  to  be  remarked 
that  the  interest  of  the  master  of  a  retail  shop  imposes  upon 
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his  employees  the  duty  of  civility  towards  the  public  at  large« 
and  especially  towards  those  who  deal  with  him.  It  would 
have  been  an  act  of  gross  incivility  on  the  part  of  this  clerk  if 
he  had  refused  to  procure  the  lady's  hat,  and  would  doubtless 
have  met  the  severe  censure  of  his  employer.  In  this  view  of 
the  case,  this  instruction  errs  in  telling  the  jury  that  the 
plaintiff's  duty  as  clerk  did  not  justify  him  in  going  under 
the  building.  He  was  there  in  the  right  and  interest  of  his 
employer,  who  had  not  lost  possession  by  the  entry  of  defend- 
ant for  the  purpose  of  excavation.  A  tenant  does  not  lose 
possession  in  any  sense  that  would  impair  his  own  rights 
merely  because  a  person  enters  under  the  direction  of  the 
landlord  to  make  repairs  or  improvements. 

This  instruction  for  the  defendant  should  have  been  re- 
fused, and  the  jury  should  have  been  told  that  if  the  injury 
complained  of  was  shown  by  the  evidence  to  have  been  occa- 
sioned  by  the  carelessness  of  the  defendant  or  his  employees 
in  excavating,  they  should  find  for  the  plaintiff,  unless  they 
believed  from  the  evidence  that  the  plaintiff  by  his  own  fault 
or  negligence  materially  contributed  to  the  injury;  and  that 
he  had  the  right  to  enter  the  cellar  for  the  purpose  stated  in 
this  record,  using  reasonable  care  and  prudence,  and  not 
obstmcting  the  work  of  the  defendant. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


ScHWABTZ  V.  Gilmore. 

[45  iLUNOIi,  4M.] 

BvKBT  Mah  must  80  Uss  ms  Own  Pbofxrtt  ab  kot  to  Injubb  his 
Nkohbob;  and  i^  throa^^  want  of  reasonable  care  or  skill  on  the  part 
of  himself  or  his  servants,  he  fails  to  do  so,  he  mnst  respond  in  damages. 

Owmui  or  Pbofbbtt  is  not  Insubeb  to  All  thb  Wobld  against  injury 
from  its  nse  or  condition;  he  is  liable  only  for  injury  arising  from  a 
failure  to  exercise  the  same  intelligence,  prudence,  and  care  in  regard  te 
liis  property  for  the  security  of  others  that  prudent  men  would  ozercise 
toward  their  own. 

OwHxs  ov  PROFEBTT  UPON  WmcH  BuiLDiNo  IS  BEING  Ebeofed  is  not  gen- 
erally liable  for  injury  resulting  from  the  negligence  of  the  contractor 
or  his  servants,  where  entire  possession  has  been  surrendered  to  the 
latter,  and  he  proceeds  with  his  work  according  to  his  own  judgment, 
and  is  not  subject  to  the  control  or  interference  of  the  owner.  But  if 
the  injury  wss  caused  or  contributed  to  by  the  fact  that  the  plans  for  the 
baOding  were  essentially  defective,  the  owner  ss  well  ss  the  contractor 
would  be  liable. 
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Owner  or  Pbopertt  haa  not  so  Fab  Givbh  its  Control  to  Contbactor 
for  bailding  as  to  be  relieved  from  liability  for  the  contractor's  negli- 
gence,  where  by  the  terms  of  the  contract  the  bnilder  is  to  carry  forward 
the  work  nnder  the  control  of  a  superintendent,  and  "  to  remove  all  im- 
proper work  or  materials  upon  being  directed  to  do  so  by  the  snper- 
intendent,"  to  whose  judgment,  both  as  to  work  and  materials,  he  agrees 
to  submit,  and  whose  acts  the  owner  agrees  to  recognize,  and  the  owner 
also  reserves  the  right  to  change  his  plan,  and  the  architect  is  declared 
to  be  the  superintendent  for  the  owner. 

Owner  of  Building  will  not  be  Held  Liable  iob  Daxaoes  oaased  by 
falling  of  the  walls  of  his  building,  though  it  appears  that  he  was  in- 
formed on  Sunday,  the  day  previous  to  the  injury,  that  the  walls  were 
settling  and  leaning,  and  had  said  that  he  would  attend  to  the  matter, 
but  really  did  not  do  so  on  that  day,  unless  it  also  appears  that  the 
danger  was  so  obvious  that  a  reasonable  and  prudent  man,  the  safety  of 
whose  person  and  property  depended  upon  the  walls^  would  have  taken 
immediate  measures  on  that  day  to  have  secured  them. 

Action  for  damages  for  personal  injuries.  The  opinion 
states  the  facts. 

FuUer  and  Shepard,  for  the  plaintiff  in  error. 
Oarrison  and  Blanchardj  for  the  defendant  in  error. 

By  Court,  Lawrence,  J.  In  July,  1866,  Schwartz,  the  plain- 
tiff in  error,  commenced  the  erection  of  a  brick  building  in  the 
city  of  Chicago,  25  feet  in  width,  120  feet  in  depth,  and  four 
stories  in  height.  On  the  night  of  Sunday,  the  21st  of  October, 
1866,  the  rear  and  two  side  walls  having  been  carried  to  their 
full  height,  the  greater  part  of  the  side  walls  fell  during  a 
heavy  gale  of  wind,  and  crushed  in  their  fall  the  house  of  the 
defendant  in  error,  which  stood  near.  He  had  a  barber's  shop 
in  the  house,  and  lived  in  it.  His  wife  was  killed,  he  was 
severely  injured,  and  all  his  property  in  the  house  was  de- 
stroyed. He  brought  an  action  against  Schwartz,  and  recov- 
ered a  verdict  and  judgment,  to  which  Schwartz  has  prosecuted 
a  writ  of  error. 

This  suit  is  based  on  the  theory  that  the  plan  of  the  building 
was  defective,  and  that  the  walls  were  hastily  and  carelessly 
erected,  with  the  consent  and  sanction  of  Schwartz.  It  is  in- 
sisted, on  the  other  hand,  that  the  plan  was  unobjectionable, 
and  that  so  far  as  there  was  any  want  of  care  or  skill  in  {he 
erection  of  the  walls,  Schwartz  was  not  responsible.  A  plan 
had  been  prepared  by  an  architect  and  adopted  by  Schwartz, 
and  he  had  entered  into  a  contract  with  one  DaegUng  to  erect 
the  walls  in  conformity  with  the  plan,  and  under  the  superin- 
tendence of  the  architect. 
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The  law  which  governs  cases  of  this  character  is  not  doubt- 
fuly  though  not  always  easy  of  application.  It  rests  upon  the 
principle  that  every  man  must  so  use  his  own  property  as  not 
to  injure  his  neighbor;  and  if,  through  the  want  of  reasonable 
care  or  skill  on  the  part  of  himself  or  his  servants,  he  fails  to 
do  so,  he  must  respond  in  damages.  This  court  held,  however, 
in  the  case  of  Scammon  v.  City  of  ChicagOy  25  111.  424  [79  Am. 
Dec.  334],  that  the  owner  of  property  who  has  contracted  with 
a  builder  to  erect  a  building  upon  it  is  not  liable  for  the  negli- 
gence of  the  contractor  or  his  servants,  where  entire  possession 
has  been  surrendered  to  him,  and  he  proceeds  with  his  work 
according  to  his  own  judgment,  and  is  not  subject  to  the  con* 
trol  or  interference  of  the  owner.  We  have  no  doubt  of  the 
correctness  of  that  rule,  and  are  not  disposed  to  depart  from 
it.  But  the  case  before  us  is  not  of  that  character.  Here, 
although  Daegling  was  erecting  the  walls  under  a  contract,  he 
was  by  its  terms  to  carry  forward  the  work  under  the  control 
of  the  superintendent,  and  "to  remove  all  improper  work  or 
materials  upon  being  directed  so  to  do  by  the  superintendent,'' 
to  whose  judgment,  both  as  to  work  and  materials,  he  agreed 
to  gubmit,  and  whose  acts  the  owner  agreed  to  recognize.  The 
owner  also  reserved  the  right  to  change  his  plan,  and  the 
architect  was  declared  to  be  the  superintendent  for  the  owner. 

With  these  provisions  in  the  contract,  it  cannot  be  said  the 
owner  had  so  far  given  to  the  contractor  all  control  over  the 
work  and  the  premises  as  to  be  relieved  himself  of  all  respon- 
sibility; and  the  first  instruction  for  the  plaintiff,  to  which  ex- 
ception is  taken,  was  therefore  unobjectionable. 

We  are  of  opinion,  however,  that  the  second  instruction  as 
given  for  plaintiff  was  calculated  to  mislead  the  jury.  It 
appears  that  on  Sunday,  the  day  before  the  building  fell,  the 
occupant  of  a  house  on  the  south  side  of  this  building,  the 
windows  of  which  had  been  darkened  by  the  new  walls  built 
close  upon  them,  discovered  that  more  light  entered  at  these 
windows,  and  hence  concluded  the  walls  of  the  new  building 
were  settling,  and  leaning  to  the  north.  In  the  course  of  the 
day  he  called  the  attention  of  Schwartz  to  this,  and  there  was 
some  conversation  and  speculation  among  the  by-standers  as 
to  whether  the  walls  really  leaned.  Schwartz  had  not  ob- 
served it  until  the  witness  called  his  attention  to  it.  One 
by-stander  thought  they  leaned  two  inches,  another  three,  and 
a  third  gave  it  as  his  opinion  that  it  would  do  no  harm. 
Schwartz  said  he  would  see  his  architect,  and  have  it  made 
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right.  On  these  facts,  the  court  gave  the  follo¥ring  instruo- 
lion: — 

^'  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
had  the  possession  and  control  of  the  premises  which  the 
building  was  on,  and  was  present  on  Sunday  previous  to  the 
falling  of  his  building,  and  was  informed  that  the  walls  then 
up  were  leaning  over  and  in  danger  of  falling;  if  in  fact  they 
were  so  leaning  and  in  danger,  and  that  thereafter  the  defend- 
ant had  a  sufficient  time  to  have  secured  the  walls  and  pre- 
vented the  accident,  or  to  have  caused  his  mason  to  have 
done  so,  then  the  defendant  is  liable  for  the  injury  done  the 
plaintiff  in  consequence  of  the  falling  building,  notwithstand- 
ing the  defendant  may  have  employed  Daegling  to  erect  his 
walls  under  a  special  agreement,  subject  to  the  same  qualifi- 
cation as  to  the  knowledge  of  the  danger  by  the  plaintiff  as 
in  the  plaintiff's  instruction  just  given." 

This  instruction  proceeds  upon  the  theory  that  Schwartz 
was  liable,  in  the  contingency  named  in  the  instruction,  inde- 
pendently of  all  question  as  to  the  character  of  the  plan  or 
the  manner  of  its  execution.  Even  if  he  had  been  chargeable 
with  no  fault  up  to  that  time,  this  instruction  makes  him 
liable  for  all  damages  for  failing  to  secure  the  walls  in  case 
h«  had  time  to  do  so  after  his  attention  was  called  to  their 
condition.  But  it  is  clear  that  would  depend,  not  on  the  fact 
that  the  walls  were  really  leaning  and  in  danger  of  falling, 
;and  that  his  observation  was  called  to  them,  but  on  the  fact 
whether  their  condition  was  such  as  to  excite  the  apprehen- 
sions of  a  reasonable  and  prudent  man;  such,  in  short,  that 
a  reasonable  and  prudent  man  would  have  taken  immediate 
steps  for  the  security  of  his  own  person  and  property,  if  ex- 
posed in  the  mean  time  to  the  same  danger  with  that  of  the 
plaintiff.  The  distinction  in  this  case  is  very  material.  The 
jury,  on  reading  this  instruction,  would  say:  *'The  building 
was  really  in  danger,  for  it  fell  the  next  night;  there  is  no  dis- 
pute but  that  his  attention  was  called  to  it;  and  as  he  did 
nothing  to  arrest  the  danger,  we  must,  under  this  instruction, 
find  him  guilty."  Yet  he  is  not  liable  on  this  ground  unless 
he  omitted  a  duty,  and  the  law  requires  of  the  owners  of  prop- 
erty, not  an  absolute  and  perfect  knowledge  of  all  dangers 
that  may  arise  to  others  from  a  particular  use  or  condition  of 
such  property,  not  that  they  shall  be  insurers  to  all  the  world 
against  injury  in  any  contingency,  but  only  that  they  shall 
exercise  the  same  intelligence^  prudence,  and  care  in  regard 
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to  their  property  for  the  security  of  others  that  prudent  men 
would  do  for  their  own.  This  instruction,  then,  should  have 
been  so  modified  that  the  jury  would  not  have  understood  the 
liability  of  Schwartz  to  be  settled  by  the  mere  fact  that  his 
attention  was  called  to  the  walls  on  Sunday,  and  that  they 
were  in  fact  leaning,  however  difficult  of  perception  their  in- 
inclination,  and  however  slight  the  appearance  of  danger. 
They  should  have  been  told,  in  connection  with  this  instruc- 
tion as  asked,  that  he  was  not  liable  merely  on  the  ground 
that  he  did  nothing  on  Sunday  to  secure  the  walls,  unless  the 
danger  was  so  obvious  that  a  reasonable  and  prudent  man, 
the  safety  of  whose  person  and  property  depended  upon  these 
walls,  would  have  taken  immediate  measures  to  have  secured 
them. 

The  counsel  for  plaintiflf  in  error  insist  that  the  court  erred 
in  refusing  a  portion  of  the  instructions  asked  by  them.  We 
are  of  the  opinion,  however,  that  it  gave  all  to  which  they 
were  justly  entitled.  The  jury  were  told,  if  the  injury  hap- 
pened only  in  consequence  of  the  negligence  or  want  of  skill 
of  the  contractors,  and  that  Schwartz  neither  directed  nor 
sanctioned  such  manner  of  doing  the  work,  nor  had  control  of 
the  premises,  he  would  not  be  liable.  The  same  instruction, 
with  the  important  word  *'  only"  omitted,  was  properly  refused, 
because,  even  if  the  negligent  manner  of  doing  the  work  was 
the  proximate  cause  of  the  fall,  yet  if  the  plan  was  essentially 
defective,  and  such  defect  contributed  to  the  accident,  the 
owner  as  well  as  the  contractor  would  be  liable.  The  eleventh, 
twelfth,  and  thirteenth  instructions  were  properly  refused,  be- 
cause if  the  architect  had  control  of  the  work  and  knew  the 
walls  were  unsafe  from  want  of  bracing,  he  could  not  relieve 
his  principal  from  responsibility  by  merely  directing  the 
bracing  to  be  done.     He  should  have  seen  that  it  was  done. 

As  this  case  is  to  go  before  another  jury,  we  have  abstained 
from  all  comment  on  the  evidence,  and  reverse  the  judgment 
for  the  error  in  the  second  instruction  for  the  plaintiff. 

Reversed  and  remanded. 


LiABiLiTT  OF  Emploteb  tob  Nbguobnob  OF  CoNTBAOTOR:  See  CUff  q/ 
DetTcit  ▼.  Corey,  80  Am.  Dec.  78,  and  note.  The  principal  case  is  cited  in 
City  qf  Chicago  ▼.  Jonty,  60  IlL  387,  to  the  point  that  when  a  contractor  is 
tinder  direction  and  control  of  his  employer,  the  employer  is  liable  for  his 
negligence. 
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DUTOHEB   V.   BeOEWITH. 

[45  iLLnrois,  460.1 

HvTROBm  TO  CoLLBor  Dkbt  is  not  Implixd  Muuelt  nunc  PonsEaBZOir, 
by  the  party  claiming  the  anthority,  of  a  copy  oi  the  aoooont. 

A.0THOBITT  TO  CoLLBCT  Dbbt.  —  A  and  B  went  to  a  store,  and  each  par- 
ohaaed  a  bill  of  goods.  A  guaranteed  the  payment  of  B's  bilL  Subse- 
quently both  bills  were  sent  by  mail  to  A,  who  presented  B's  bill  to  him, 
representing  that  he  had  authority  to  collect  it,  whereupon  B  paid  it. 
ffddf  that  the  mere  delivery  of  the  bill  by  the  creditor  to  A,  through  the 
post-office,  did  not  constitute  A  the  creditor's  agent  for  the  collection  of 
the  debt,  nor  was  it  any  evidence  of  authority  to  collect  it. 

DiBTOB  IS  Bound  to  Know  Authobitt  of  Third  Pkbson  to  Whom  Us 
Pats  Monet  on  account  of  his  creditor,  and  i^  failing  to  ascertain  socb 
authority  he  makes  the  payment,  it  is  at  his  own  risk. 

Assumpsit.    The  opinion  states  the  facts. 

Storra  and  JohnBton^  for  the  appellant. 
TyUr  and  Hibbardj  for  the  appellee. 

By  Court,  Walker.  J.  This  was  an  action  of  OMumpnt, 
brought  by  Charles  H.  Beckwith,  in  the  superior  court  of  Chi- 
cago, against  Elisha  W.  Dutcher,  to  recover  the  price  of  a  bill 
of  groceries  delivered  to  him.  It  appears  that  P.  W.  Dutcher, 
appellant's  brother,  acting  as  his  agent,  went  to  appellee's 
store  in  Chicago  with  one  Aaron  W.  Pitts,  a  customer  of  ap- 
pellee, and  purchased  for  appellant  a  bill  of  groceries  amount- 
ing to  $149.40,  and  Pitts  guaranteed  the  payment.  The  goods 
were  charged  to  appellant  on  the  books  of  appellee,  and  the 
agent  saw  the  entry  made.  It  appears  that  Pitts  purchased 
of  appellee  a  bill  of  goods  at  the  same  time  appellant  received 
his  goods. 

Soon  after  the  sale  Pitts  received  the  two  bills  for  the  goods, 
inclosed  to  him  in  an  envelope,  one  for  his  and  the  other  for 
appellant's  goods.  Soon  after  the  bills  were  received,  Dutcher 
was  at  Pitts's  hotel,  in  Dixon,  when  the  latter  handed  the 
former  the  bill  for  his  goods,  and  stated  to  him  that  it  had 
been  sent  to  him  for  collection.  Appellant  paid  the  amount 
of  the  bill  to  Pitts.  It  appears  that  the  envelope  contained 
nothing  but  the  two  bills.  The  case  was  tried  by  the  court,  a 
jury  having  been  waived  by  consent  of  parties.  The  court 
found  the  issues  for  plaintiff  below.  A  motion  for  a  uew  trial 
was  entered,  and  was  overruled  by  the  court,  and  judgment 
was  rendered  against  defendant,  and  he  brings  the  case  to  this 
court  to  reverse  the  judgment. 
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There  is  no  pretense  that  appellee  ever  conferred  upon  Pitts 
^ny  other  authority  to  collect  the  debt  than  by  sending  the 
bill  for  appellant's  goods  to  him.  But  appellant  insists  that 
the  mere  delivery  of  the  bill  through  the  post-office  constituted 
him  his  agent  for  the  collection  of  this  debt,  without  other  or 
more  ample  authority.  And  the  case  is  likened  to  the  pay- 
ment of  money  by  the  maker  of  a  bond,  bill,  or  note,  to  the 
holder,  when  it  will  be  presumed  that  he  had  authority  to 
receive  the  money,  and  the  owner  of  the  instrument  will  not 
be  permitted  to  question  his  authority. 

According  to  commercial  usage,  such  instruments  are  bought 
and  sold  by  mere  delivery,  so  as  to  vest  in  such  a  holder  the 
beneficial  interest.  Hence,  the  mere  possession  of  such  in- 
struments is  evidence  of  ownership  of  the  beneficial  interest. 
It  therefore  follows  that  a  payment  to  any  holder,  without 
notice  that  it  is  wrongful,  will  protect  the  maker.  But  it  is 
not  so  with  mere  accounts.  The  fact  that  a  person  has  the 
copy  of  an  account  against  another  person  is  no  evidence 
that  he  is  the  owner,  nor  is  it  any  evidence  of  authority  to 
collect  it. 

It  is,  however,  asked  why  did  appellee  send  this  bill  to  Pitts, 
if  he  did  not  intend  he  should  collect  it  as  his  agent.  It 
seems  to  us  the  answer  is  obvious.  Pitts  had  guaranteed  the 
payment,  and  appellee  no  doubt  intended  it  as  a  notice  to 
him  that  the  time  for  payment  had  elapsed,  and  that  if  he 
desired  to  discharge  himself  from  liability  for  its  payment  as 
guarantor,  he  should  see  to  it  that  it  was  paid.  No  reason 
is  perceived  why  either  Pitts  or  appellant  should  have  sup- 
posed that  the  mere  possession  of  the  bill  could  confer  author- 
ity to  collect  the  money.  It  was  appellant's  duty  to  know 
that  the  person  to  whom  he  paid  the  money  had  authority  to 
receive  it.  Failing  to  do  so,  the  payment  was  at  his  own  risk. 
We  perceive  no  error  in  this  record,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 

Person  Fating  Monxy  to  Another  ab  CRSDrroB's  Agent  ib  bonnd  to 
inqniie  into  the  authority  of  Buch  agent  to  receive  the  payment^  or  it  ia  made 
nthie  own  risk:  See  Coo2ey  v.  WiUard^  85  Am.  Dec.  296. 
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Webster  v.  Conley. 

[46  Illinois,  13.]  • 

OuARDiAN  HAT  LsASB  ESTATE  OF  Warb  in  the  manner  provided  by  stat- 
ute; bat  where  the  statutory  method  is  not  observed,  the  lease  is  of 
no  validity.  Such  a  lease  is  governed  by  the  common  law;  and  guar- 
dians at  common  law  except  in  chivalry  could  not  lease  the  estate  of 
their  wards;  and  guardianship  in  chivalry  is  unknown  to  our  law. 

Leask  by  Guardian. — Action  of  Covenant  on  Words  "Demised  and 
Leased,"  brought  by  tenant  under  a  lease  by  a  guardian,  who  had  after- 
wards been  evicted  by  a  subsequently  appointed  guardian,  will  not  lie 
against  the  first  guardian.-  These  are  not  express  covenants,  and  the 
lease  being  void,  the  implied  covenants  at  least  must  fall  to  the  ground. 

Impued  Covenants  not  Binding  upon  Officers. — Wh'^re  officers  or  per- 
sons in  representative  capacity,  in  executing  deeds  or  leases,  use  words 
from  which  implied  covenants  would  arise  against  individuals,  they  an 
not  bound  by  such,  but  are  only  concluded  by  express  covenants. 

Covenant.    The  opinion  states  the  case. 
Williams  and  Thompson,  for  the  appellant. 
Barker  and  Tuley^  for  the  appellee. 

By  Court,  Walker,  J.  This  was  an  action  of  covenant, 
brought  by  Richard  Webster  in  the  superior  court  of  Chicago, 
against  Philip  Conley,  on  the  words  '*  demised  and  leased," 
which  were  contained  in  a  lease.  The  facts  as  averred  in 
the  declaration  substantially  are,  that  appellee  was  the  sole 
guardian  of  an  infant,  Alice  Radin,  who  owned  the  premises; 
appellee,  as  such  guardian,  leased  the  premises  to  appellant, 
the  mother  of  the  infant  joining  in  the  lease,  for  the  term  of 
five  years;  that  the  lease  was  never  approved  by  the  judge  of 
the  county  court;  that  some  two  years  after  appellant  had  taken 
possession  and  made  improvements  thereon,  appellee  was  re- 
moved from  his  guardianship,  and  one  Sherlock  was  appointed 
in  his  place;  that  Sherlock  evicted  appellant  and  gave  him  a 
new  lease  at  a  largely  increased  rent;  and  damages  are  claimed 
for  the  injury  sustained  by  the  breach  of  the  covenant,  and 
it  is  insisted  that  they  are  the  diflference  between  the  rent 
reserved  by  the  original  lease  and  the  yeaily  value  of  the 
premises  at  the  time  of  the  eviction. 

Appellee  filed  a  number  of  pleas,  to  a  portion  of  which  ap- 
pellant demurred.  The  demurrer  was  overruled  by  the  court, 
to  the  sixth,  seventh,  and  eighth  pleas,  and  appellant  not 
having  replied  to  them,  the  court  rendered  judgment  in  bar  of 
the  action;  which  is  assigned  for  error.  These  pleas,  in  sub- 
stance, presented  the  same  defense.     After  reciting  the  facta 
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contained  in  the  declaration,  they  averred  that  at  the  time  the 
lease  was  executed,  appellant  knew  '^  that  said  Alice  was  the 
owner  of  said  premises,  and  entitled  to  the  rents  and  profits 
thereof;  that  defendant  in  making  the  indentures  acted  solely 
as  such  guardian,  and  not  in  any  way  or  manner  for  himself; 
And  that  the  indentures  were  never  approved  by  or  made 
under  the  direction  of  the  judge  of  the  county  court."  Do 
these  facts  as  admitted  by  the  demurrer  constitute  a  defense? 

By  section  134  of  the  statute  of  willsj  executors  and  guar- 
dians are  authorized  to  mortgage  or  lease  real  estate,  but  such 
mortgage  or  lease  is  not  permitted  for  a  longer  term  than  until 
the  minor  shall  arrive  at  age.  And  section  135  declares  that 
before  any  such  mortgage  or  lease  shall  be  made  as  aforesaid, 
the  executor  or  guardian  shall  petition  the  court  of  probate 
for  an  order  authorizing  such  mortgage  or  lease  to  be  made, 
and  which  the  court  may  grant  if  the  interest  of  the  estate 
shall  so  require.  It  also  declares  that  the  executor  or  guar- 
dian upon  obtaining  such  order  dhall  enter  into  bond  with  good 
security  for  the  faithful  application  of  the  money.  And  the 
eighth  section  of  the  guardian  act  also  declares  that  guardians 
shall  have  power  to  lease  the  real  estate  of  the  ward  upon  such 
terms  and  for  such  length  of  time  as  the  court  of  probate  shall 
direct;  provided  such  leasing  shall  never  be  longer  than  during 
the  minority  of  the  ward;  and  the  minority  of  females  is  de- 
clared to  cease  at  the  age  of  eighteen  years.  There  is  no  pre- 
tense that  the  lease  under  consideration  was  executed  under 
these  statutory  provisions.  It  must,  therefore,  with  all  its 
provisions,  be  governed  by  the  common  law.  Then  what  was 
its  force,  if  it  had  any,  at  common  law? 

A  guardian  at  the  common  law,  except  in  chivalry,  had  no 
power  to  lease  the  real  estate  of  the  ward,  and  that  species  of 
guardianship  is  unknown  to  our  law.  In  the  case  of  Roe  ex 
dem.  Parry  v.  Hodgson^  2  Wils.  129, 135,  it  was  held  that  a  lease 
made  by  a  guardian,  running  beyond  the  minority  of  the  ward, 
was  void.  Again,  the  case  of  Knipe  v.  Palmer,  2  Id.  130, 
holds  that  covenant  on  a  lease  made  by  the  committee  of  a 
lunatic  will  not  lie,  because  such  committee  cannot  make 
sucli  a  lease  at  law;  **  that  the  lease  was  void,  for  the  com- 
mitteee  had  no  power  to  make  the  lease."  And  the  court  also 
held  that  "all  the  covenants  in  this  case  run  with  the  land,  and 
the  deed  being  void,  all  of  the  covenants  fall  to  the  ground"; 
also  that  the  committee  had  an  authority  only,  but  not  coupled 
with  an  interest.     In  that  case,  as  in  this,  it  was  urged  that 
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as  that  was  an  action  of  covenant,  and  was  founded  in  contract, 
the  action  lay  whether  the  plaintiff  had  anything  in  the  land 
or  not,  and  it  might  be  good  as  a  contract  although  the  lease 
be  bad,  and  authorities  were  cited  in  support  of  the  position. 
But  Chief  Justice  Willes  replied,  that  the  authority  referred 
to  in  that  case  was  where  the  covenant  was  collateral  to  the 
land;  and  all  the  covenants  in  the  case  at  bar  were  such  as 
run  with  the  land.  Xn  delivering  his  opinion,  he  further  said: 
'^ I  think  the  lease  is  void;  a  covenant  in  a  lease  to  do  a  col- 
lateral thing  might  bind,  though  the  party  had  no  power  to 
make  a  lease."  Clive,  J.,  said  that  the  lease  was  certainly  void, 
and  as  all  the  covenants  run  with  the  land,  the  lease  being 
void  the  covenants  fell  to  the  ground.  Thus  it  is  seen,  in  both 
classes  of  cases,  the  lease  was  held  to  be  void. 

Even  if  express  covenants  could  be  regarded  as  binding  in 
such  cases,  we  are  at  a  loss  to  perceive  how  implied  covenants 
can  have  that  effect.  The  lease  being  made  without  authority, 
and  both  parties  being  presumed  to  know  the  law,  we  can 
hardly  suppose  that  it  was  understood  by  them  that  appellee 
warranted  the  title,  or  that  he  had  legal  authority  to  make  the 
lease.  If  such  had  been  their  intention,  express  covenants 
would  have  most  probably  been  inserted.  Sheriffs,  masters  in 
chancery,  executors,  administrators,  and  other  agents  of  the 
law,  are  almost,  as  a  matter  of  necessity,  compelled,  in  execut- 
ing their  duty  in  conveying  lands,  to  use  terms  ^hich  imply 
covenants  for  title  when  used  in  a  deed  of  conveyance  by  a 
private  individual.  In  such  cases  it  would  be  unreasonable  to 
hold  that  such  officers  and  agents  of  the  law  were  liable  ou 
implied  covenants.  The  operative  words  of  conveyance  pre- 
scribed in  a  sheriff's  deed  are  such  as  would  imply  a  covenant 
in  the  deed  of  a  private  individual. 

In  the  case  of  Dow  v.  LewiSy  4  Gray,  473,  it  was  held  that 
in  a  feoffment  at  common  law,  the  word  dedi  implied,  in  the 
absence  of  express  covenants,  a  warranty  during  the  life  of 
the  grantor.  The  court  say:  **  But  we  know  of  no  authority 
or  sound  reason  for  extending  this  technical  rule  to  an  in- 
strument which  purports  to  be  and  is  but  the  execution  of  a 
power  given  by  statute,  and  in  which  the  grantor  neither  as- 
sumes to  have  nor  to  convey  any  estate  or  interest  of  his  own." 
Nor  do  we  see  any  sound  reason  why  a  guardian,  attempting 
to  exercise  a  mere  naked  statutory  power  of  leasing  the  prop- 
erty of  his  ward,  or  in  attempting  to  lease  it  without  power, 
should  be  held  liable  on  implied  covenants  in  a  void  leaaa 
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As  the  British  court  said,  '^  When  the  lease  is  void,  the  implied 
covenants  at  least  must  fall  to  ilie  ground."  And  the  same 
would  no  doubt  be  true  in  case  the  title  failed,  even  where  the 
lease  was  authorized  and  approved  by  the  probate  court.  We 
for  these  reasons  are  of  the  opinion  that  the  judgment  of  the 
court  below  must  be  affirmed. 
Judgment  affirmed. 

Guardian  mat  Leass  his  Ward's  Rxal  Estate:  Painer  ▼.  OaU^,  47 
Am.  Dec.  41,  and  note. 

CovsNAHTs  Implied  in  Lease  prom  Use  of  Word  "Demise"  or 
"Lkasb'*:  See  Cfroueh  v.  Fawle,  32  Am.  Dec  350;  Bkxds  ▼.  Oibnore,  33  Id. 
2S3,  and  notes. 

Law  dobs  not  Imply  Covenants  of  warranty  on  part  of  one  who  acts 
merely  as  its  organ  for  the  piupose  of  transferring  property:  JBvam  r,  Dendy, 
42  Am.  Dec  350. 


Allison  v.  Allison. 

[4s  ilunoxs,  61.j 

Will — Sutfigibnt  Publication  and  Aoknowledombnt  toWitnbsbes. — 
Testator  had  his  will  written  in  the  house;  went  out  and  called  the  two 
subscribing  witnesses  from  a  field;  said  he  wanted  them  to  come  and  sign 
a  paper.  They  went  into  the  house;  the  scrivener  read  over  to  them  the 
attesting  clause,  the  testator  being  present  in  the  room,*and  after  ths 
reading  the  testator  Ii&nded  the  pen  to  the  witnesses,  who  signed  the  in- 
strument. No  words  were  spoken  during  this  time  Hdd^  a  sufficient 
acknowledgment  by  testator  that  it  was  his  will. 

Wills.  —  Statute  does  not  require  that  acknowledgment  that  instrument  is 
will  be  made  in  words  or  by  means  of  language;  any  act  which  indicates 
the  same  thing  with  immistakable  certainty  will  answer  as  well. 

Wills — Proov  of  Soitnd  Mind. — Subscribing  witnesses  must  swear  that 
they  believe  the  testator  was  of  sound  mind,  before  his  will  can  be  ad- 
mitted to  probate.  Where  one  of  them  testifies  that  he  does  not  know 
whether  he  was  or  not,  —  that  he  might  have  been  or  might  not,  —  this  is 
insufficient.  He  should  be  interrogated  as  to  his  belief.  Wliile  he  may 
have  no  positive  knowledge,  he  undoubtedly  has  an  opizdon  which  the  Uw 
requires  he  should  state 

The  opinion  states  the  case. 

Ingeraoll  and  Puterbaughy  for  the  appellants. 
Grove  and  Williamsons  for  the  appellees. 

By  Court,  Lawrence,  J.  This  was  an  application  to  admit 
to  probate  the  will  of  Daniel  Allison,  deceased.  It  is  urged 
by  the  counsel  for  appellants  that  the  proof  made  by  the  sub- 
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scribing  witnesses,  of  the  execution  of  the  will,  is  insufficient. 
That  proof  is  as  follows:  Allison  came  out  of  his  house  and 
called  Hoyt  and  Walsh,  the  subscribing  witnesses,  from  the 
field,  to  come  in  and  sign  a  paper.  They  went  in  where  Alii- 
son  and  Kingsbury  were, — Kingsbury  had  just  drawn  the 
will.  lie  read  over  to  them  the  attesting  clause,  Allison  sit- 
ting in  the  room  within  hearing  distance.  Allison  then  handed 
the  pen  to  Hoyt,  who,  having  himself  signed,  handed  it  to 
Walsh,  who  also  signed.  Allison  said  nothing  that  witnesses 
could  remember. 

The  chief  objection  taken  to  the  proof  is,  that  Allison  did 
not  sign  the  will  in  the  presence  of  the  subscribing  witnesses, 
or  acknowledge  it  to  be  his  act  and  deed,  as  required  by  the 
statute. 

It  is  true,  the  testimony  shows  no  formal  acknowledgment,, 
in  set  terms,  or  by  words  to  that  effect,  and  yet  the  entire 
transaction  amounts  to  an  acknowledgment  as  distinct  and 
satisfactory  as  language  could  have  made  it.  Kingsbury, 
whose  testimony  was  competent  to  show  that  fact,  had  just 
written  the  will  at  the  request  of  Allison,  who  had  sent  for 
him  for  that  purpose.  The  will  bore  Allison's  signature.  He 
went  out  to  procure  subscribing  witnesses,  and  brought  in 
Hoyt  and  Walsh.  Kingsbury  then  read  over  the  attesting 
clause,  as  already  stated.  This  recites  that  the  instrument 
was  the  will  of  Daniel  Allison,  declared  by  him  to  be  such, 
and  that  he  had  acknowledged  to  them,  and  each  of  them, 
that  he  had  signed  and  sealed  the  same,  and  that  they  signed 
it  as  witnesses,  at  his  request  and  in  his  presence.  After  alf 
this  was  read  aloud  and  in  Allison's  hearing,  he  hands  them 
a  pen  to  sign,  and  they  do  sign  this  clause  in  his  presence. 
Could  words  make  a  plainer  acknowledgment  than  this  series 
of  acts?  The  statute  does  not  require  the  acknowledgment  to 
be  in  language.  Any  act  which  indicates  the  same  thing  with 
unmistakable  certainty  will  answer  as  well;  and  when  the  tes- 
tator, in  the  present  case,  having  lieard  the  attestation  clause 
read,  reciting  that  he  had  executed  the  instrument  as  his 
will,  handed  the  subscribing  witnesses  the  pen  and  saw  them 
sign,  although  he  uttered  not  a  word,  he  really  acknowledged 
the  instrument  to  be  his  will  as  satisfactorily  as  if  had  said: 
'^  I,  Daniel  Allison,  do  acknowledge  this  instrument  to  be  my 
last  will  and  testament."  In  matters  of  this  sort  we  must  look 
at  the  substance  rather  than  the  form.  This  view  of  a  simi- 
lar question  is  taken  in  Nickerson  v.  Buck^  12  Gush.  332;  Peck 
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V.  Cary,  27  N.  Y.  9  [84  Am.  Dec.  220];  and  iVe&on  v.  McQif* 
fert,  3  Barb.  Ch.  158  [49  Am.  Dec.  170]. 

The  proof,  however,  is  defective  in  one  respect,  though  the 
defect  may  probably  be  cured  at  another  trial.  Our  statute 
requires,  before  a  will  can  be  admitted  to  probate,  that  the 
subscribing  witnesses  shall  swear  they  believe  the  testator  to 
have  been  of  sound  mind  and  memory.  One  of  the  witnesses 
in  this  case  testifies  he  does  not  know  whether  Allison  was 
of  sound  mind  or  not, — he  might  have  been  or  might  not. 
Probably  what  the  witness  meant  to  say  was,  not  that  he  had 
any  reason  to  suspect  unsoundness,  but  he  could  not  swear 
positively  and  as  a  matter  of  fact  what  the  condition  of  the 
testator's  mind  was.  But  the  witness  should  have  been  in- 
terrogated as  to  his  belief.  Although  he  had  no  positive 
knowledge,  he  undoubtedly  had  an  opinion  on  this  point,  and 
this  opinion  or  belief  the  law  requires  as  indispensable  to 
probate.  It  is  true,  as  suggested  by  counsel,  the  law  pre- 
sumes all  men  to  be  sane  until  the  contrary  appears,  but  this 
proof  of  belief  is,  in  this  case,  a  statutory  requirement  with 
which  we  cannot  dispense.  The  order  of  the  circuit  court  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

Whxrs  FxBSOire  axk  Requktsd  to  WimESB  Will  di  Pusnroi  avb- 
Hbabino  ov  Tbtatob  by  one  who  has  dxangbted  sach  will  at  testator's  re- 
q[Qsst»  and  they  aoeordingly  then  and  there  sign  snoh  will  as  witnesses^  they 
mnst  be  deemed  to  have  done  so  at  the  testator's  request.  The  publica- 
tion of  a  will  is  sufficiently  proired  when  the  attesting  clause  is  in  proper 
form,  and  it  appears  from  the  evidenoe  that  the  witnesses  were  called  into* 
a  room  where  testator  and  the  draughtsman  of  the  will  were;  that  the 
dranghtsman  stated  that  the  testator  was  going  to  sea,  and  was  about 
making  bis  will,  and  wished  them  to  witness  it^  although  the  witnesses  can- 
not remember  that  anything  was  said  by  the  testator:  Ptek  y.  Cory,  S4 
Am.  ]>ec  220,  and  note. 

Opinion  as  to  Tbstato&'b  Mental  OAPAcrrT:  See  tuirrtXl  ▼.  Breimm\ 
82  Am.  Bee.  137;  J^w^afi  ▼.  PHoe^  86  Id.  45a 
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[46  iLLurois,  W.] 

Brakkkam  must  See  that  Brass  is  is  Repaib;  Compant  is  kot  Liable 
FOR  HIS  Failure  to  Do  so.  Where  a  brakeman  was  thrown  from  a 
railroad  car  and  killed  by  reason  of  the  brakehead  coming  off  the  npri^t 
shaft,  through  the  nut  at  the  top  being  loose  and  coming  o£^  the  cbm- 
pany  will  not  be  liable,  as  it  was  the  brakeman's  duty  to  see  that  the 
brake  was  in  good  repair  and  in  fit  condition  for  use,  end  to  report  its 
defects  to  the  company. 

Fellow-servants  —  Railroad  Compast,  when  Liable  to  One  Sebyant 
for  Keolioencs  of  Another.  —  Where  a  railroad  engineer  is  wild, 
reckless,  and  careless,  and  is  going  down  grade  at  such  an  improper  and 
excessive  rate  of  speed  as  to  necessitate  the  setting  of  the  brakes,  and 
where  the  setting  of  the  brakes  caused  the  train  to  oscillate  violently, 
throwing  the  brakeman  from  the  train  and  killing  him,  the  railroad 
company  is  liable  for  damages  for  such  killing,  if  the  incompetence  of 
the  engineer  was  so  generally  known  that  they  would  be  held  to  a 
knowledge  of  it. 

The  opinion  states  the  case. 

McAUisterj  Jewett  and  Jackson^  and  Coolj  for  the  appellants. 
King  J  for  the  appellee. 

By  Court,  Bbeese,  G.  J.  This  was  an  action  on  the  case 
brought  by  Maria  B.  Jewell,  as  administratrix  of  William  B. 
Jewell,  in  the  circuit  court  of  Cook  County,  against  the  Illinois 
Central  Railroad  Company,  to  recover  damages  for  the  death 
of  her  son,  the  intestate,  on  the  allegation  of  negligence  in  the 
company  in  permitting  the  use  of  a  defective  brake  on  the  car 
in  which  the  deceased  was  employed  as  a  brakeman,  and  on 
the  further  allegation  of  the  employment  of  an  incompetent 
engineer. 

There  was  much  evidence  on  these  points,  and  the  jury 
found  a  verdict  for  the  plaintiff.  The  court  rendered  a  judg- 
ment on  the  verdict,  a  motion  for  a  new  trial  having  been 
overruled. 

To  reverse  this  judgment,  the  defendants  bring  the  record 
here  by  appeal,  and  assign  various  errors,  questioning  the  cor- 
rectness of  the  instructions  given  for  the  plaintiff,  and  the 
refusal  to  give  instructions  asked  by  the  defendants,  and  in 
modifying  those  given  in  their  behalf.  They  also  urge  the 
refusal  of  the  court  to  grant  a  new  trial  as  error. 

The  theory  of  the  plaintiff  below  was,  that  the  accident  was 
caused  by  a  defect  in  the  brake,  the  nut  which  kept  the  wheel 
in  its  place  on  the  upright  shaft  having  become  loose,  and  in 
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the  effort  to  work  the  brake  the  wheel  came  off,  and  the  de- 
ceased was  thrown  to  the  ground.  The  fact  that  the  brakeman 
was  found  dead  on  the  track,  with  the  wheel  or  brakehead 
near  him,  and  the  brakehead  of  the  car  on  which  he  was  em- 
ployed being  gone,  gives  support  to  this  view. 

We  are  not  inclined  to  hold  that  this  was  such  negligence 
as  tp  charge  the  company,  for  the  condition  of  the  brake  was 
matter  under  the  special  care  of  the  brakeman,  and  it  was  his 
business,  at  all  times,  to  see  that  it  was  in  a  fit  condition  for 
use,  and  report  defects  to  the  company.  The  company  are  not 
to  suffer  for  his  negligence  of  a  plain  duty. 

On  the  other  ground,  that  the  company  employed  an  incom- 
petent engine-driver,  the  evidence  is  conclusive  on  that  point, 
that  Chapman  was  incompetent,  and  known  to  be  so  by  the 
company.  Booth,  who  seemed  to  know  him  well,  said,  as  a 
driver,  ^'he  was  a  very  reckless  man,  a  wild,  harum-scarum 
fellow;  was  a  reckless,  wild  runner;  he  would  n't  hear  to  any- 
body";  and  Hay  says  "he  got  to  drinking  too  much." 

Shepard  says  he  was  headstrong  and  reckless, — inattentive 
to  his  watch  and  time-card, — and  he  considered  it  necessary 
to  watch  him;  another  witness,  Peabody,  says  he  was  not 
competent;  rather  reckless,  and  inclined  to  fast  running.  To 
have  such  a  man  in  charge  of  the  lives  and  property  of  the 
people  is  an  act  of  negligence  for  which  the  company  employ- 
ing him,  and  who  are  bound  to  know  the  qualifications  of 
their  employees,  ought  to  be  responsible. 

But  it  is  asked.  How  did  this  incompetency  of  the  driver 
tend  to  produce  the  casualty? — for  if  he  was  incompetent, 
and  the  accident  and  death  were  not  caused  by  that,  the  com- 
pany should  not  be  charged. 

This  is  reasonable,  and  it  is  found  in  the  fact  that  with  a 
freight  train  of  eighteen  or  twenty-five  cars  on  a  down  grade 
the  rate  of  speed  was  from  twenty-five  to  thirty  miles  an  hour, 
when  it  should  not  have  been  half  that  rate.  It  is  the  experi- 
ence of  all  travelers  on  railroads  that  the  sudden  application 
of  the  brakes  to  a  train  at  such  a  high  rate  of  speed  always 
produces  great  oscillation  of  the  train,  and  would  so  disturb 
a  brakeman  tugging  at  the  wheel  as  to  throw  him  off  if  the 
wheel  gave  way, — there  would  be  no  help  for  him.  If  the 
speed  of  this  train  had  been  moderated  on  approaching 
the  down  grade,  it  would  have  reached  the  station  by  its  own 
momentum  without  any  steam,  and  no  necessity  would  have 
presented  itself  for  this  straining  at  the  brake. 

Am.  Dec  Vol.  XCU— 16 
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It  is  said  this  driver  presented  good  recommendations  when 
he  was  employed.  This  is  all  very  well ;  but  it  is  almost  im- 
possible that  the  active  agents  of  the  company  should  not  have 
known  of  his  subsequent  recklessness  and  his  inclination  to 
drink.  Why  should  not  railroad  companies,  for  their  own 
sakes  if  not  for  the  public,  institute  and  keep  up  inquisitorial 
examinations  periodically  among  the  engine-drivers  they  em- 
ploy, and  among  other  employees,  so  that  the  unfit  may  be 
condemned  and  discharged,  and  thup  afford  some  protection 
to  the  countless  lives  and  unnumbered  property  committed 
daily  to  their  care?  Public  safety  requires  the  greatest  pre- 
cautionary measures  to  be  taken  by  these  companies,  who 
have  so  many  dangerous  machines  in  their  use  and  control, 
that  they  shall  not  leave  destruction  of  life  and  property 
in  their  path  as  they  sw^ep  in  their  terrific  power  over  our 
state.  That  this  casualty  was  caused  by  the  recklessness  and 
incompetency  of  this  engine-driver,  we  have  no  doubt,  and 
the  jury  have  so  found. 

We  have  examined  the  instructions,  and  perceive  no  error 
in  them  that  could  have  misled  the  jury,  and  they  embody  the 
law  as  we  understand  it. 

Judgment  affirmed. 

PLAiNTmr  MUST  Pbovb  Due  Gabi  on  ms  Owir  Past  in  order  to  wiftintaiii 
an  action  to  recover  damages  for  a  personal  injury  caused  by  the  n^ligence  of 
another:  Oilman  v.  Eastern  B,  B.  Corp,,  87  Am.  Dec  635;  master  is  bound  to 
use  ordinary  care  in  pro^dding  suitable  structures,  engines,  tools,  and  appar- 
atus, aud  is  liable  for  his  failure  in  this  respect:  Id.  An  employee  is  liable 
for  injuries  to  servants  or  workmen  which  happen  by  reason  of  improper  or 
def<Mtive  machinery  and  appliances  used  in  the  prosecution  of  his  work: 
Swnv  V.  Homatomc  R,  R.  Co,,  85  Id.  720. 

loAsrum  OF  Employer  for  iNJtrRiEs.To  Emplotse  from  DKFgcnvg 
Machinery  or  Material:  See  full  discussion  of  this  question  in  the  note 
to  Buaaell  v.  Lacoma  Mfg.  Co,,  77  Am.  Dec.  218. 

Fellow-servants  —  Railroad  Comfany  when  Liablb  to  One  Skrvant 
«OR  Negligence  of  Another:  See  a  fuU  discussion  of  this  question  iu  Oil 
man  v.  Eastern  B,  B.  Co.,  90  Am.  Dec.  210. 

The  principal  case  is  cited  to  the  point  that  while  it  is  the  duty  of  a 
brakeman  to  see  that  his  brake  is  in  good  condition  and  fit  for  use,  this  duty 
does  not  extend  to  hidden  or  inherent  defects,  in  Chicago  etc  B,  B.  Co,  v. 
Jackson,  55  111.  495.  It  was  cited  to  the  point  that  a  master  is  liable  to  a 
servant  for  injuries  happening  to  him  through  insufficient  or  defective  ma* 
chinery,  or  through  incompetent  servants,  in  Bffan  v.  Chicago  A  N.  W,  B,  B. 
Co,,  60  Id.  174;  Chicago  etc,  B.  B.  Co,  v.  Jackson,  55  Id.  497;  Cobtmfms  etc 
B.  B,  Co,  V.  Troesch,  68  Id.  550;  Chicago  etc  B,  B,  Co,  v.  Taylor,  69  Id.  465; 
Toledo  eU,  B,  B,  Co,  v.  Durkin,  76  Id.  395.  The  principal  case  is  distin- 
guished upon  this  point  in  Malone  v.  Western  Trans,  Co.,  6  Biss.  318.     It 
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Is  cited  in  Toledo  etc  R.  B,  Co.  y.  Bddy,  72  HL  14(^  to  the  point  that  it  ie 
the  duty  of  a  servant  nsing  machinery  to  see  that  it  is  in  repair,  and  when 
not,  to  report  it  to  his  employer,  and  that  his  failure  to  do  so  is  such  negli- 
gence as  will  relieve  his  employer  from  the  consequences.  It  is  again  cited 
in  Sl  Iaaob  etc  S^y  Co.  v.  BrUz,  72  Id.  261,  to  the  point  that  an  employee  ia 
preaumed  to  have  contracted  with  reference  to  the  risks  of  his  service. 


Kelly  v.  Austin. 

f4S  iLUXfois,  156.J 

FixrcBss — HousB  whbn  gan  bb  Rbmoved  as.  —  Where  a  person  mortgages 
a  piece  of  gronndy  and  afterwards  forms  a  partnership  with  a  third  per- 
son, and  they  together  build  a  carpenter-shop  upon  the  land,  without 
letting  it  into  or  attaching  it  to  the  ground,  and  in  a  manner  which  in- 
dicated an  intention  that  it  should  not  be  permanent,  and  where  the 
mortgage  is  afterwards  foreclosed  and  the  land  sold,  the  building  may 
be  removed  by  the  partners. 

Moktoaoob  mat  Make  Tbmpobaby  EBBonoNS  ufom  Mobtqagbd  Pbemi- 
BBS,  AND  Rbmovb  Thsh  before  the  mortgage  is  foreclosed,  if  they  are 
not  attached  to  the  freehold  and  do  not  depreciate  the  value  of  the  secu- 
rity as  it  existed  when  the  mortgage  was  given.  The  right  of  a  third 
party  who  has  made  such  an  erection  is  much  more  absolute  and  exten- 
sive. 

Intention  will  not  Always  DetbbminB  whbtheb  Stbuotubbs  Built 
CTPON  Land  abb  Real  ob  Pebsonal  Pbopebtt,  but  in  cases  of  doubt 
it  will  have  a  controlling  influence. 

Tbapb  Fixtures.  —  Structures  or  improvements  made  to  be  used  for  the 
purposes  of  trade,  or  trade  fixtures,  may  be  remove  I  by  a  lessee,  when 
as  between  executor  and  heir,  or  vendor  and  vendee,  the  same  things 
would  be  held  to  constitute  part  of  the  realty. 

Appellant,  being  the  owner  of  some  land,  mortgaged  the 
same  to  one  Gibbs.  Afterwards,  and  before  the  mortgage  be- 
came due,  appellant  formed  a  partnership  with  a  third  party 
to  carry  on  the  carpenter  and  joiner  business,  and  the  two 
with  firm  funds  built  a  carpenter-shop  upon  the  land.  Gibbs 
foreclosed  the  mortgage  when  it  fell  due,  and  the  appellee  be- 
came the  purchaser  of  the  land.  Afterwards  appellant  pre- 
pared to  remove  the  shop  from  the  premises,  and  appellee  filed 
this  bill  to  enjoin  him  from  so  doing.  Upon  a  hearing  the 
court  below  decreed  a  perpetual  injunction  against  appellant 

Hervey,  Anthonyy  and  Oaltf  for  the  appellant. 

RobinsoUy  for  the  appellee. 

By  Court,  Walkeb,  J.  This  record  presents  the  question 
whether  the  building  erected  upon  the  lot  which  was  sold 
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under  the  mortgage  was  permanent  and  fixed  in  its  character, 
and  formed  a  part  of  and  passed  with  the  ground  when  it  was 
sold;  or  was  it  temporary,  and  so  far  detached  as  not  to  form 
a  part  of  the  realty?  It  was  placed  on  the  lot  several  months 
after  the  mortgage  was  given,  by  the  mortgagor  and  his  part- 
ner^ in  the  house-joiner  business.  It  was  placed  on  the  lot  by 
the  firm  for  the  use  of  their  business.  It  seems  to  have  been 
made  of  rough  materials,  slightly  built,  placed  upon  blocks 
resting  on  boards  laid  on  the  surface  of  the  ground.  It  was 
not  placed  on  a  stone  or  brick  foundatioui  and  in  no  manner 
let  into  the  ground;  and  from  the  evidence,  it  would  seem  to 
be  manifest  that  it  was  not  intended  to  be  permanent  in  its 
character,  or  to  have  been  placed  there  as  an  improvement  of 
the  lot,  but  simply  to  answer  the  convenience  of  the  partner- 
ship. 

It  seems  that  it  was  not  constructed  with  the  funds  of  the 
mortgagor,  but  with  labor,  material,  and  means  of  the  firm; 
and  if  it  did  not  become  a  part  of  the  real  estate,  it  was  a 
chattel  owned  by  the  partnership.  Had  the  building  been  of 
a  permanent  character,  or  had  it  been  placed  there  with  the 
intention  of  permanently  remaining,  then  it  could  not  be 
severed  without  the  consent  of  the  mortgagee.  Or  had  it  been 
placed  on  the  lot  by  the  mortgagor,  with  his  own  means,  it 
might  have  presented  a  difierent  question.  But  from  the  char- 
acter of  the  structure,  and  the  purpose  for  which  it  was  em- 
ployed, it  would  seem  that  it  was  not  designed  for  any  other 
than  a  temporary  use,  and  to  be  removed  from  the  lot  when 
the  object  of  its  erection  was  accomplished. 

While  the  intention  alone  will  not  always  determine  whether 
such  structures  are  real  or  personal  estate,  it  will  have  a  con- 
trolling influence  in  cases  of  doubt.  Here,  the  property  of  a 
stranger  to  the  mortgage,  to  the  extent  it  belonged  to  the  part- 
ner of  the  mortgagor,  was  placed  on  this  lot.  And  no  one 
could  claim  that  he  could  have  intended  it  to  become  fixed, 
and  a  part  of  the  real  estate,  especially  when  we  see  the  ap- 
parent eflbrt  and  care  observed  that  it  should  not  become 
attachfed  even  so  slightly  as  by  the  blocks  upon  which  it  rested 
sinking  into  the  soil.  That  seems  even  to  have  been  guarded 
against,  so  that  there  could  be  no  claim  that  it  had  become 
attached,  and  formed  a  part  of  the  realty. 

Even  a  mortgagor  may  make  temporary  erections  if  they 
are  not  attached  to  the  freehold,  and  remove  them  before  the 
mortgage  is  foreclosed,  if  he  does  not  depreciate  the  value  of 
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the  security  as  it  existed  when  the  mortgage  was  given.  In 
such  a  case,  a  court  of  equity  would  not  interfere  to  restrain 
its  removal,  much  less  to  prevent  the  removal  of  such  an  erec- 
tion when  placed  there  by  a  third  party.  In  this  case,  the 
morl^agee  has  no  claim,  legal  or  equitable,  to  the  money  or 
labor  of  Kelly  expended  in  building  this  house.  Nor  does  it 
appear  that  its  removal  would  not  still  leave  more  property 
obtained  under  the  foreclosure  of  the  mortgage  than  is  amply 
sufficient  to  pay  the  mortgage  debt.  But  if  there  was  not,  the 
mortgagee  gets  all  that  was  covered  by  his  mortgage,  and  Kelly 
is  under  no  moral  or  legal  obligation  to  make  it  good. 

The  law  has  always  been  liberal  in  the  promotion  of  trade  by 
allowing  the  lessee  to  remove  trade  fixtures  which,  as  between 
executor  and  heir,  and  vendor  and  vendee,  would  be  held  to 
constitute  a  part  of  the  realty.  Hence  the  law  in  such  cases 
considers  the  intention  with  which  they  were  placed  on  the 
land.  If  erected  for  the  purposes  of  trade,  and  not  perma- 
nently attached  to  the  soil,  they  might  be  removed  during  the 
term.  In  this  case,  the  evidence  shows  that  this  building  was 
erected  to  be  used  as  a  shop  wherein  the  business  of  a  firm  of 
house-joiners  manufactured  or  prepared  materials  for  build- 
ings; and  being  temporary  in  its  character,  and  not  perma- 
nently fixed  to  the  soil,  and  Kelly  being  the  owner  of  an 
undivided  half,  we  have  no  doubt  that  it  might  be  removed 
against  the  wishes  of  the  mortgagee.  It  is  the  same  as  if  the 
mortgagor  had  licensed  a  stranger  to  place  it  there  with  the 
right  of  removal.  It  then  follows  that  the  court  below  erred 
in  rendering  a  decree  restraining  its  removal.  The  decree  is 
reversed,  and  the  cause  remanded. 

Decree  reversed. 


Houas  SrruATXD  upon  Rial  Estatx  at  the  time  that  the  latter  is  mort- 
gaged forms  a  part  of  the  realty,  and  as  such  is  affected  by  the  mortgage 
lien.  The  severance  of  the  house  from  the  land  changes  its  character  from 
real  to  personal  property,  irrespective  of  the  means  by  which  the  severance 
was  accomplished.  While  the  house  is  yet  upon  the  mortgaged  land,  the 
mortgagor  or  those  claiming  under  him  may  remove  it,  and  the  removal  will 
not  be  enjoined  except  upon  proof  that  the  land  without  the  house  would  be 
an  inadequate  security  for  the  debt:  Buchoui  v.  Smith,  87  Am.  Dec.  90,  and 
note.  Houses  as  fixtures:  See  Ogden  v.  Stoekt  85  Id.  332,  and  note.  See 
also  Bteaa  v.  WftUney,  85  Id.  745;  Joknwn  v.  Wiseman,  83  Id.  475. 

IffTEzmoN  AS  Ck>NTROLLiNO  whether  property  be  realty  or  personalty:  See 
OQden  V.  Stock,  85  Am.  Dec.  332. 

Tbapb  Fimmss:  See  the  law  relating  thereto  in  Johnson  v.  Wiaemai^  83 
Am.  Dec.  475,  and  note. 
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Finch  v.  Sink. 

[46  iLLINOISp  169.] 

NonoB  ov  Afpligation  vob  Order  to  Sell  Real  Estate  d  SuFFicismr 
WHEN  TO  Following  Eitect:  "Notice  is  hereby  given  that  I  will  apply 
at  the  December  term  of  the  connty  court "  for  order  to  sell  the  follow- 
ing described  real  estate  of  the  estate  of  D.,  deceased,  describing  it,  and 
condading  by  notifying  all  persons  interested  to  appear  and  show  cause 
at  that  time  why  the  order  should  not  be  granted,  and  being  dated. 
That  the  word  "next"  did  not  appear  before  the  words  "December 
term  '*  in  the  notice  is  immaterial,  as  there  could  be  no  doubt  that  the 
term  meant  was  the  next  succeeding  December  one. 

NonoE  OF  Hearing  of  Petition  to  SsLii  Real  Estate  is  Sutiigisnt 
when  a  reasonable  person  in  the  exercise  of  his  ordinary  faculties,  read- 
ing the  notice,  would  be  apprised  by  it  in  what  court  and  at  what  term 
the  petition  would  be  presented. 

Time. — Notice  of  Hearing  Petition  to  Sell  Real  Estate  is  Suvn- 
oient  as  to  Time  of  hearing,  when  the  term  at  which  it  is  to  be  heard 
is  given,  without  any  day  being  specified. 

Printer's  Affidavit  of  Publication  of  Notice  of  Hearing  Afpliga- 
tion for  sale  of  real  estate  cannot  be  attacked  as  to  its  sa&xasDay  in  a 
collateral  proceeding. 

The  opinion  states  the  case. 

Ooudy  and  Chandler j  for  the  appellant. 

Blanchardy  Lelandj  and  Harris,  for  the  appeUee. 

By  Court,  Lawrence,  J.  This  was  an  action  of  ejectment, 
In  which  the  defendant  derived  title  through  an  administra- 
tor's  sale.  It  is  objected  that  the  court  granting  the  order  of 
sale  acquired  no  jurisdiction  because  the  notice  was  defective. 
The  notice  was  as  follows:  — 

"  Notice  is  hereby  given,  that  I  will  apply  at  the  December 
term  of  the  county  court  of  the  county  of  Mercer,  state  of 
Illinois,  for  an  order  to  sell  the  real  estate  hereinafter  de- 
scribed, which  is  a  part  of  the  real  estate  of  J.  R.  Dennison, 
deceased,  to  wit:  The  old  farm  containing  160  acres,  situated 
on  the  northeast  quarter  of  section  34,  township  14  north, 
range  5  west  of  the  fourth  principal  meridian,  in  the  county 
of  Mercer  and  state  of  Illinois.  All  persons  interested  in 
said  estate  can  appear  at  said  time,  and  show  cause,  if  any 
they  have,  why  said  order  shall  not  be  granted. 

'^B.  C.  Talliaferro,  Administrator. 

"  Sept.  6,  1852.     6-6w." 

This  notice  is  in  all  substantial  respects  like  that  held  to  be 
sufficient  in  Ooudy  v.  Hallj  36  111.  317  [87  Am.  Dec.  217]; 
except  that  in  that  case  the  word  **next"  was  used  in  con- 
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nection  with  the  term  of  court,  and  with  the  month  on  which 
the  term  was  to  be  holden.  But  the  advertisement,  unlike  the 
present,  bore  no  date.  We  sustained  the  jurisdiction  of  the 
court,  on  the  ground  that  reference  might  be  had  to  the  date 
of  the  paper  in  determining  what  was  meant  by  the  ''  next 
term  of  the  Fulton  County  circuit  court,  to  be  held  in  Lewis- 
ton  on  the  second  Monday  of  the  month  of  March  next."  The 
reasoning  adopted  in  that  case  is  applicable  in  the  present. 
We  said  then,  as  may  be  said  now,  that  we  are  to  consider 
whether  a  reasonable  person,  in  the  exercise  of  his  ordinary 
faculties,  reading  this  notice,  would  be  apprised  by  it  in 
what  court,  and  at  what  term  the  petition  would  be  presented. 
In  that  case,  the  notice  named  the  circuit  court  of  Fulton 
County,  to  be  held  at  Lewiston,  but  did  not  name  the  state 
of  Illinois.  We  held  that  a  person  reading  this  notice  in  a 
paper  published  at  Lewiston,  Fulton  County,  Illinois,  would 
be  sufficiently  advised  that  the  court  referred  to  was  the  cir- 
cuit court  of  Fulton  County,  in  the  state  of  Illinois.  In  this 
case,  the  notice  does  not  mention  the  year  when  the  Decem- 
ber term  was  to  be  held,  but  no  person  reading  the  notice, 
bearing  date  "  Sept.  6,  1852,"  could  doubt  that  the  December 
term  therein  named  was  the  succeeding  December  term,  and 
not  a  December  term  of  a  future  year.  We  are  not  willing 
to  overturn  titles  acquired  in  good  faith,  and  which  the  legis- 
lature has  been  so  anxious  to  protect,  on  objections  of  this 
character. 

It  is  objected  that  this  notice  did  not  name  the  day  of  the 
term  when  the  petition  was  to  be  presented.  The  same  objec- 
tion lay  against  the  notice  in  Ooudy  v.  Hallj  aupra^  although  it 
was  not  urged  by  counsel.  But  we  did  not  regard  it  as  fatal. 
We  apprehend  the  more  common  practice  in  these  cases  has 
been  to  give  the  notice  for  the  term,  without  specifying  the 
day.  The  statute  requires  notice  to  be  given  of  the  time  and 
place  of  presenting  the  petition.  Of  course  this  requires  the 
designation  of  a  particular  term,  but  if  we  say  that  it  also 
requires  the  designation  of  a  particular  day  in  the  term,  why 
not  go  still  further,  and  hold  it  necessary  to  name  the  hour? 
Because,  it  may  be  said,  this  would  be  an  unnecessary  particu- 
larity without  any  benefit.  And  the  same  may  be  said  in 
regard  to  fixing  a  particular  day.  If  a  day  were  fixed,  the 
application  could  very  rarely  be  heard  at  the  appointed  time. 
That  would  depend  on  the  regular  business  of  the  court. 
Ordinarily,  all  that  could  be  done  wOuld  be  to  file  the  petition 
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with  the  clerk.  If  no  specific  day  is  named,  and  the  heirs 
wish  to  resist  the  application,  they  can  take  a  rule  on  the 
administrator  to  file  his  petition  by  a  certain  day,  if  they  are 
inconvenienced  by  his  delay.  We  are  not  prepared  to  hold 
that  the  court  acquires  no  jurisdiction  merely  because  the 
notice  does  not  specify  the  day  of  the  term. 

An  objection  is  also  taken  to  the  printer's  certificate,  but 
this  question  cannot  be  raised  in  this  collateral  proceeding. 
Non  constat  but  that  the  court  received  other  evidence  of  the 
publication  of  the  certificate.  The  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


NonoBs  ov  Sales  of  Real  Estate,  and  Suifeoeengt  thereof,  is  cUb- 
cussed  in  Gibson  v.  Roll,  81  Am.  Dec.  219,  and  in  the  note,  where  a  number 
of  cases  are  cited.  See  also  Fratier  v.  Steenrod,  71  Id.  447,  and  note.  The 
principal  case  is  cited  to  the  point  that  a  notice  which  failed  to  give  the  year 
is  sufficient,  as  a  person  seeing  it  in  the  beginning  of  the  month  would  know 
that  it  referred  to  that  month,  in  WaUe  v.  DetmiKm,  61  HI.  322,  and  PctmUif 
V.  Walker,  102  Id.  621. 

iBRSOiTLARnT  OF  SERVICE  OF  NoTiCE  of  administrator's  sale  cannot  be 
taken  advantage  of  collaterally:  Overton  ▼.  Cranford,  78  Am.  Dec  244.  Suf- 
ficiency of  notice,  publication,  or  petition  calling  into  action  power  or  juris- 
diction of  court  cannot  usually  be  called  into  question  ooUaterally,  but  this 
rule  does  not  apply  to  a  case  where  the  paper  offered  is  so  deficient  as  not  to 
answer  the  requirement  of  the  law  in  any  degree:  Frazier  v.  Steenrod,  71  Id. 
447.  The  principal  case  is  cited  to  the  point  that  a  printer's  certificate  of 
publication  cannot  be  assailed  in  a  collateral  proceeding,  as  the  court  may 
have  heard  other  evidence  of  the  publication,  in  SIocm  v.  Oraham,  85  HL  29. 
It  is  also  cited  in  Hobeon  v.  Etoan,  62  Id.  163,  to  the  point  that  the  recital  in 
a  decree  that  due  notice  has  been  given  is  prima/acie  evidence  of  that  haL 
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L46  ILUMOIB,  380.] 

FlUMVMpnoN  OF  Death  after  Seven  Tbabs'  Absence.  —When  a  panoii 
goes  abroad,  and  has  not  been  heard  of  for  a  long  time,  the  presamption 
of  the  continuation  of  life  ceases  at  the  expiration  of  seven  years  from 
the  period  when  he  was  last  heard  of.  And  the  same  rule  holds  gen- 
erally with  respect  to  persons  away  from  their  usual  places  of  resort, 
and  of  whom  no  account  can  be  given. 

TncE  OF  Death,  at  What  Time  during  Seven  Years.  -—  Person  once 
found  to  be  alive  is  presumed  to  continue  to  live  until  there  be  proof  to 
the  contrary.  At  the  end  of  seven  years  from  the  time  he  was  last  heard 
of,  the  presumption  of  life  ceases,  and  the  presumption  of  death  takes 
its  place.  The  legal  presumption  establishes  not  only  the  fact  of  death, 
but  also  the  time  of  death. 
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Sboktib  Fbriod  ov  Absbvci  tbah  8xm  Ybabb  will  hot  Snmcx  to 
Raisx  Pbbsumption  ot  Death,  but  a  party  to  whoae  intereat  it  is  to 
ahow  that  he  was  alive  within  that  time  is  at  liberty  to  do  so  by  such 
facta  and  circamstanoea  aa  will  inspire  that  belief  in  the  minds  of  the 
jury.  The  party  who  claims  a  benefit  or  interest  in  his  being  alive 
within  the  seven  years  must  prove  it. 

Tnfx  OF  Death  ov  Person  Who  cannot  be  Found  is  presumed  to  be 
seven  years  from  the  date  upon  which  he  was  last  heard  from;  but  the 
person  to  whose  interest  it  is  to  ahow  that  he  died  before  that  time  may 
rebut  this  presumption  by  showing  from  facts  and  circumstances  that 
hia  death  in  all  probability  happened  before  that  day,  or  at  any  particu- 
lar day  between  that  time  and  the  day  he  was  last  heard  from. 

• 

Petition  claiming  dower,  filed  March  14,  1866.  The  facts 
of  the  case  are  principally  stated  in  the  opinion.  Appellee's 
husband  was  last  heard  from  March  21,  1852,  and  she  insists 
that  he  was  to  be  presumed  to  be  alive  for  seven  years  after 
that  date,  or  until  March  21,  1859,  and  that  after  that  he  was 
presumed  to  be  dead,  and  that  her  action,  having  been  com- 
menced March  14,  1866,  was  not  barred  by  the  statute  of 
limitations  of  that  period.  Appellant  claimed  that  as  the 
action  was  not  commenced  for  more  than  thirteen  years  after 
the  husband  was  last  heard  of,  appellee  was  bound  to  prove 
that  he  was  alive  within  seven  years  prior  to  the  bringing  of 
her  action. 

Scammon^  McCagg,  and  Fuller^  for  the  appellant. 
Cram  and  Arringtonj  for  the  appellee. 

By  Court,  Bbeese,  C.  J.  This  was  a  petition  filed  by 
Frances  B.  Nicholl  in  the  circuit  court  of  Cook  Coimty,  claim- 
ing dower  in  an  undivided  one  third  of  certain  property  known 
as  lot  2,  and  the  east  ten  feet  of  lot  3,  in  block  30,  in  Kinzie's 
addition  to  Chicago.  The  demand  for  dower  was  made  on 
Mary  E.  Whiting,  the  appellant,  on  the  2d  of  May,  1863.  The 
demandant  claimed  dower  as  the  widow  of  Edward  A.  Nicholl, 
and  his  title  was  not  brought  in  question.  The  defendant  set 
up  possession  of  the  premises  under  claim  and  color  of  title 
derived  from  a  deed  of  the  same  from  William  B.  Ogden, 
made  in  good  faith  from  the  31st  of  March,  1856,  and  pay- 
ment of  all  taxes  thereon,  and  claimed  the  benefit  of  the 
statute,  and  insisted,  if  Edward  A.  Nicholl  was  dead,  lie  died 
more  than  seven  years  prior  to  the  commencement  of  the  suit. 
The  defendant  also  set  up  a  defense  under  the  act  of  1835,  by 
showing  possession  of  the  premises  by  actual  residence  thereon 
under  a  connected  title  deducible  of  record  from  the  United 
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States  for  more  than  seven  years  prior  to  the  commencement 
of  the  suit. 

The  cause  was  regularly  at  issue  by  answer  and  replication, 
and  on  the  proofs,  a  decree  passed  in  favor  of  Mrs.  Nicholl 
that  she  have  dower  in  the  premises,  and  her  damages  to  be 
assessed,  and  costs. 

To  reverse  this  decision,  the  defendant  has  appealed  to  this 
court. 

The  only  questions  of  importance  are:  1.  Was  Edward  A. 
Nicholl,  the  husband,  dead?  and  2.  If  dead,  at  what  time 
did  he  die? 

There  was  no  positive  proof  of  the  death  of  the  husband. 

The  proof  was,  that  he  left  the  city  of  New  York,  where  he 
then  lived  from  the  time  of  his  marriage  in  1818,  in  Decem- 
ber, 1842,  under  unfavorable  circumstances,  and  never  re- 
turned, except  once,  when  he  staid  with  his  wife  about  one 
week  in  the  adjacent  city  of  Brooklyn.  He  was  last  heard 
from  by  his  family  and  friends  through  a  letter  from  him 
dated  Pittston,  Pennsylvania,  March  21, 1852;  although  search 
was  made  for  him  at  that  place,  and  at  all  places  where  it  was 
supposed  he  might  have  gone,  it  was  fruitless.  Under  these 
circumstances,  that  the  law  raises  the  presumption  that  he 
was  dead  at  the  end  of  seven  years  from  that  date  is  well 
settled.  The  general  rule  on  this  subject  may  be  thus  stated: 
When  a  person  goes  abroad,  and  has  not  been  heard  of  for  a 
long  time,  the  presumption  of  the  continuation  of  life  ceases 
at  the  expiration  of  seven  years  from  the  period  when  he  was 
last  heard  of.  And  the  same  rule  holds,  generally,  with  re- 
spect to  persons  away  from  their  usual  places  of  resort,  and  of 
whom  no  account  can  be  given:  Best  on  Presumptions,  190. 

The  appellee's  counsel  insist  that  the  husband  was  to  be 
presumed  to  be  alive  until  March  21, 1859,  and  only  after  that 
date  should  he  be  presumed  to  be  dead;  while  the  appellant's 
counsel  insists  there  was  no  presumption  that  he  lived  until 
the  la.st  day  of  the  seven  years,  and  appellee  must  show  at 
what  time  he  died  in  order  to  overcome  the  presumption  of 
law  in  favor  of  a  party  in  possession  of  land  resisting  a  hostile 
claim. 

The  appellee's  case  rests  entirely  upon  the  theory  that  the 
presumption  of  Nicholl  being  alive  lasted  for  seven  years  from 
the  date  of  his  last  letter,  or  until  March  21,  1859,  when  it 
ceased,  being  followed  by  the  presumption  of  his  death  from 
the  last-mentioned  date;   and  as  this  suit  was  commenced 
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March  14,  1866,  the  claim  for  dower  was  not  barred  by  the 
limitation  of  eeven  years  from  the  death  of  the  husband. 

The  rule  as  found  in  Best,  191,  is  the  English  rule  estab 
lished  in  the  case  of  Doe  ex  dem.  Knight  v.  Nepean,  5  Barn.  A' 
Adol.  86,  and  aflirmed  on  appeal  in  the  exchequer  in  Nepean 
V.  Doe  ex  dem.  Knight^  2  Mees.  &  W.  894,  but  has  not  been 
adopted  in  this  country  to  the  extent  there  laid  down.  Our 
courts  hav3  adopted  the  presu'iiption  of  death  after  the  lapse 
of  seven  years,  leaving  it  incumbent  on  the  party  who  claims 
a  benefit  or  interest  on  his  being  alive  within  that  time  to 
prove  it.  At  what  particular  time  a  party  died  is  of  no  im- 
portance to  one  claiming  a  right  which  becomes  established  on 
a  death,  but  it  may  be  important  to  one  resisting  that  right; 
and  so  it  becomes  an  affirmative  fact,  which  the  party  alleging 
must  prove. 

The  common  law,  in  accordance  with  the  civil  law,  adopted 
the  principle  that  the  continuation  of  life  should  be  presumed 
until  the  contrary  was  shown.  The  statutes  of  1  Jac.  I.,  c.  11, 
sec.  2,  in  relation  to  bigamy,  and  19  Car.  II.,  c.  6,  in  relation 
to  leases  determinable  on  lives,  innovated  upon  this  doctrine 
by  the  establishment  of  a  rule,  which  was  afterwards  adapted 
by  way  of  analogy,  to  cases  not  within  the  purview  of  these 
statutes.  So  that  it  has  become  to  be  regarded  as  a  settled 
principle  that  the  absence  of  a  party  for  seven  years  without 
any  intelligence  being  received  of  him  within  that  time  raises 
the  presumption  that  he  is  dead,  and  the  jury,  on  proof  of  such 
absence,  have  a  right  to  presume  his  death.  A  less  period 
will  not  suffice  to  raise  the  presumption;  but  a  party  whose 
interest  it  is  to  show  he  was  living  within  that  time  is  at  lib- 
erty to  show  it  by  such  facts  and  circumstances  as  will  inspire 
that  belief  in  the  minds  of  the  jury.  As  in  this  case,  the  de- 
mandant, to  make  out  her  right  to  bring  her  action,  had  only 
to  show  her  husband  had  not  been  heard  of  from  the  21st  of 
March,  1852,  to  the  21st  of  March,  1859;  the  presumption  of 
law  then  comes  in  that  he  was  dead  on  the  22d  of  March, 
1859,  being  seven  years  from  the  time  he  was  last  heard  of. 
This  is  all  the  proof  she  was  required  to  submit,  the  marriage 
being  established,  and  no  question  being  made  as  to  the  title 
of  her  husband.  When  she,  by  competent  proof,  raised  this 
presumption  of  death,  to  what  period  of  time  did  it  extend? 
The  answer  is  plain:  her  right  to  sue  did  not  exist  until  the 
death  of  her  husband  was  established;  and  as  that  was  not 
established  until  the  twenty-first  day  of  March,  1859,  the  pre- 
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sumption  look  effect  on  that  day;  then,  in  legal  conteraplatioDp 
her  husband  was  not  among  the  living. 

It  was  undoubtedly  the  right  of  appellant  to  rebut  this  pre- 
sumption by  showing  from  facts  and  circumstances  that  his 
death,  in  all  probability,  happened  before  that  day,  or  on  any 
day  of  any  month  or  year  between  that  day  and  the  day  on 
which  he  was  last  heard  from.  It  was  for  her  interest  such 
proof  should  be  supplied,  and  it  was  her  duty  to  supply  it: 
Uoyd  v.  Deakin,  4  Bam.  &  Aid.  433;  S.  C,  6  Eng.  Com.  L. 
648;  Oeorge  v.  JassoUj  6  East,  809.  The  fact  of  death  is  pre> 
Bumed  from  and  after  a  particular  day,  and  that  fact  makes 
out  the  demandant's  right  to  sue  as  the  widow  for  her  dower. 
Those  contesting  this  right  must  show  in  some  way,  or  raise  a 
presumption  at  least,  that  on  the  day  after,  she  was  not  a 
widow,  by  raising  a  presumption  that  her  husband  died  at  a 
time  intermediate  these  dates,  or  was  then  living.  The  de- 
mandant had  done  all  the  law  required  of  her,  by  raising  the 
presumption  of  the  death  of  her  husband  before  she  brought 
her  action.  To  overthrow  this  is  a  duty  devolving  on  the  de- 
fendant. It  was  not  important  to  the  demandant  that  she 
should  establish  the  rrecise  time  of  her  husband's  death;  that 
was  no  part  of  her  case,  but  it  was  the  very  gist  of  the  de- 
mandant's case,  and  to  support  it  she  could  have  urged  the 
facts  and  arguments  now  urged  by  her  counsel,  such  as  the 
age  of  the  husband;  his  health  and  exposure  to  disease;  his 
occupation;  his  state  of  mind  as  to  hopefulness  or  despond- 
ency; his  regard  for  his  family  and  friends,  as  being  warm  or 
indifferent;  in  short,  all  the  circumstances  which  surrounded 
him,  to  raise  a  probability  that  he  died  soon  after  the  date  of 
his  last  letter.  These  considerations  are  presented  here  by 
the  appellant^s  counsel,  and  are,  briefly,  that  he  was  sur- 
rounded by  an  affectionate  family,  to  which  he  was  warmly 
attached,  at  the  time  he  left  New  York  in  1842;  that  these 
affectionate  relations  continued  after  his  departure)  is  shown 
by  the  correspondence  kept  up  between  him  and  his  family, 
and  with  Demran,  an  intimate  friend;  that  he  and  his  wife 
met  three  times,  apparently  in  a  clandestine  manner,  after  he 
left  New  York.  And  the  learned  counsel  refers  to  the  three 
last  letters  written  by  Nicholl  as  furnishing  the  probability 
that  he  died  soon  after  March,  1852,  rather  than  that  he  lived 
until  March,  1859. 

The  reasons  he  gives  in  support  of  this  view  are,  because  do 
letters  were  received  from  him  which  were  written  after  March 
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22,  1852,  whereas  he  had  frequeDtly  written  to  his  wife  and 
friends  until  that  date  since  his  departure  from  New  York; 
because  he  has  never  been  seen  by  any  of  his  family  or  friends 
since  that  date,  so  far  as  the  proof  shows,  while  before  that 
time  he  had  three  interviews  with  his  wife,  one  in  Ohio,  one 
in  Pennsylvania,  and  one  in  Brooklyn,  then  and  ever  since 
his  wife's  place  of  residence;  because,  when  last  heard  from 
he  was  poor  and  needy,  and  had  been  so  for  a  long  time, 
and  his  wants  had  been  in  a  measure  supplied  by  small  re- 
mittances of  money  from  his  wife  and  friends,  and  he  knew 
that  money  and  other  aid  were  always  at  his  disposal  when 
required  by  him,  and  he  never  called  for  or  received  any 
further  aid  or  money  from  his  family;  that  in  1852  he  was 
fifty-three  years  of  age,  and  his  letters  show  that  his  health, 
spirits,  and  strength  were  broken  and  failing,  and  the  proba- 
bilities in  such  cases  are  much  greater  that  the  man  will  die 
presently — especially  one  who  is  self-exiled  under  conscious- 
ness of  guilt — than  that  he  will  recover  strength  and  live 
seven  years  longer;  that  the  presumption  of  the  continuance 
of  his  life  for  seven  years  after  March,  1852,  without  inter- 
course or  correspondence  with  his  family  is  inconsistent  with 
his  previous  habits  in  that  respect,  with  his  long-life  affec- 
tionate regard  for  his  family  and  friends,  with  his  age,  with 
his  depressed  bodily  and  mental  condition,  with  his  poverty 
and  need  of  assistance,  with  the  fact  that  immediate  and 
thorough  inquiry  was  made  for  him  in  the  states  to  which  he 
proposed  going,  without  any  tidings  ever  being  received  from 
him. 

These  considerations  are  properly  suggested,  perhaps,  but 
they  fall  fstr  short  of  raising  the  presumption  desired  by  ap- 
pellant. His  last  letter  received  seemed  to  indicate  that  he 
had  resolved  to  earn  his  own  support  by  hard  labor,  and  by  a 
life  of  honest  industry  wipe  out  the  stigma  that  had  attached 
to  his  name.  He  does  not  write  as  a  victim  of  despair,  but 
rather  in  a  hopeful  tone,  with  some  blessings  of  life  in  antici- 
pation. There  is  no  proof,  not  the  slightest,  of  any  particular 
cause  of  death  being  in  operation  at  the  time  he  was  last  heard 
from,  and  none  that  he  was  exposed  to  any  particular  cause  of 
death  afterward.  Remorse,  perhaps,  was  doing  its  work  by 
day  and  by  night,  the  usual  relief  from  which  is  self-destruc- 
tion, yet  it  nowhere  appears  ttiat  such  a  suggestion  or  thought 
was  ever  entertained  by  him.  It  seems  more  probable  that, 
feeling  most  keenly  his  shame  and  his  dependence  on  those 
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he  loved  and  had  wronged,  he  formed  the  resolution  they 
should  hear  of  him  no  more, — that  he  would  extricate  him- 
self from  their  embarrassing  kindness,  and  have  no  further 
communication  with  them.  Moralists  have  said  there  is  no 
pang  more  keen  to  the  sensitive  mind  than  to  be  obliged  to 
accept  benefactions  from  those  you  have  injured.  Which  is 
most  probable,  that  he  removed  himself  from  all  intercourse 
with  his  family  under  the  pressure  of  such  feelings,  continuing 
to  live  on  an3  pine  on  in  solitude  and  in  shame,  rather  than 
that  he  died  soon  after  his  last  letter,  unless  by  his  own  hand, 
of  which  there  is  no  suspicion  or  suggestion,  and  he  the  victim 
of  no  dangerous  disease,  and  exposed  to  no  particular  cause  of 
death? 

His  case  is  not  like  any  of  those  to  which  reference  has  been 
made;  but  one  class  of  these  cases  is  where  the  evidence  shows 
a  cause  in  existence  at  the  time  the  person  was  last  heard  of, 
which  would  in  seven  years  or  less  naturally  and  probably 
produce  his  death.  Such  person  never  after  being  heard  of, 
it  is  reasonable  to  suppose  this  cause  produced  its  natural 
result. 

In  the  case  of  Sheldon  v.  Ferris,  45  Barb.  124,  cited  by  ap- 
pellant's counsel,  the  death  of  a  party  who  had  not  been 
heard  from  for  eight  years  was  presumed  to  have  occurred 
soon  after  the  time  of  his  disappearance,  from  the  fact  that 
he  had  frequently  declared  his  intention  to  commit  suicide. 
So  in  the  case  of  Webster  v.  Birchmore,  13  Ves.  362,  the  party 
was  in  a  desperate  state  of  health,  and  was  to  have  returned 
in  six  months.  In  the  case  of  Watson  v.  King^  2  Eng.  Com.  L. 
322,  the  supposed  deceased  was  exposed  to  heavy  gales  at  sea, 
in  the  spring  of  1814,  and  the  vessel  was  never  again  heard 
of,  and  the  court  approved  the  finding  that  the  missing  person 
died  before  the  8th  of  June  of  the  same  year.  In  Offenheim 
V.  Wolfy  3  Sand.  Ch.  517,  the  death  of  a  person  who  had  em- 
barked on  the  steamship  President,  on  the  11th  of  March, 
1841,  was  presumed  to  have  occurred  before  May  in  the  same 
year,  for  the  reason  that  no  tidings  had  been  received  from 
that  ship  since  she  left  port  for  England,  and  that  as  the 
usual  time  for  steam-passages  across  the  Atlantic  from  New 
York  was  fourteen  or  fifteen  days,  the  reasonable  presump- 
tion was,  that  she  had  foundered  soon  after  leaving  port,  and 
all  on  board  perished. 

The  case  of  SUlich  v.  Booth,  1  Younge  &  C.  117,  S.  C,  20 
Eng.  Ch.  119,  was  a  case  of  shipwreck,  the  alleged  deceased 
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being  exposed  in  ca  vessel  in  the  hurricane  season,  then,  as 
now,  prevailing  among  the  West  India  Islands. 

In  all  these  cases,  the  probability  of  death  at  a  particular 
time  was  so  great  as  to  amount  almost  to  positive  proof  of  the 
fact.  This  case  is  barren  of  any  strong  fact  to  raise  any  pre- 
sumption sufficient  to  rebut  that  which  the  law  raises, — that 
a  man  is  dead  who  is  not  heard  of  in  seven  years.  The  appel- 
lant, in  addition  to  the  considerations  suggested  of  a  probabil- 
ity that  NichoU  died  soon  after  he  was  last  heard  from,  bring? 
up  the  fact  that  in  1858,  or  early  in  1859,  appellee  made  a  de- 
mand  of  dower  on  William  B.  Ogden,  which  she  signed  with 
her  own  hand,  and  which  was  served  on  Ogden  as  the  founda- 
tion of  a  suit  against  him  for  the  recovery  of  dower. 

That  demand  was  dated  Brooklyn,  New  York,  January  18, 
1859,  and  counsel  insists  it  is  evidence  the  demandant  be- 
lieved her  husband  dead  in  1858,  and  she  ought  now  to  be 
estopped  from  denying  it.  It  is  apparent  from  the  testimony 
this  demand  originated  in  mistake,  and  no  proceedings  were 
had  under  it.  Had  there  been,  the  rule  in  2  Greenl.  Ev.,  sec. 
278,  cited  by  appellant,  would  apply  and  control.  Her  hus- 
band was  not  at  that  date,  in  contemplation  of  law,  dead,  nor 
was  she  then  in  a  position  to  claim  her  dower. 

We  concede  the  appellant  in  this  case  is  entitled  to  the  full 
benefit  of  every  presumption  in  her  favor,  but  it  is  no  less  the 
right  of  the  appellee.  The  claim  of  appellee  rests  wholly  on 
a  presumption,  but  it  becomes  as  strong  as  proof  from  Holy 
Writ  when  unrebutted.  To  rebut  it,  we  are  not  of  opinion  the 
appellant  has  produced  any  circumstance  calculated  to  have 
that  effect.  Appellant  being  in  possession,  and  protected  by 
the  act  of  1839,  if  not  by  the  act  of  1835,  is  in  no  better 
position  than  any  other  person  similarly  situated,  nor  do  we 
recognize  any  rule  of  law  requiring  the  appellee  to  overcome 
every  possible  presumption  which  the  law  raises  in  favor  of 
the  appellant  which  she  has  not  overcome.  What  was  the  ap- 
pellee to  prove  to  entitle  her  to  recover?  Seisin  of  the  husband, 
marriage  and  death  of  the  husband, — all  of  which  was  proved 
or  admitted,  against  which  no  possible  presumption  could  ex- 
ist, unless  the  court  should  take  away  from  the  appellee  the 
benefit  of  a  presumption  which  the  law  awards  to  her.  The 
law  says  her  husband  did  not  cease  to  be  numbered  among 
the  living  until  the  21st  of  March,  1859;  from  and  after  that 
day  he  was  not  alive. 

This  court  has  repeatedly  held  that  to  maintain  such  a  de- 
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fense  as  was  set  up  by  the  appellant  an  adveroe  possession  of 
seven  years  of  the  premises  most  be  shown,  and  the  burden 
of  proof  is  on  the  defendant;  and  as  her  possession  could  not 
have  been  adverse  until  after  the  death  of  E.  A,  Nicholl,  it 
follows  the  burden  of  proof  was  upon  her  to  show  when  it  hap- 
pened, so  that  thereby  the  adverse  possession  could  be  estab- 
lished: Woodward  v.  Blanchard,  16  111.  424;  Higgins  v.  Crotby^ 
40  Id.  260;  SteeU  v.  QeUatly,  41  Id.  39. 

We  have  said  the  English  rule  laid  down  in  Knight  v. 
NepeaUy  5  Bam.  &  Adol.  86,  and  in  Napean  v.  Knighty  2  Mees. 
&  W.  893,  that  the  only  presumption  where  a  person  has  been 
absent  for  seven  years  without  being  heard  of  is  that  he  is 
dead,  but  there  is  no  presumption  as  to  the  time  of  his  death; 
whether  he  died  at  the  beginning  or  at  the  end  of  any  particu- 
lar period  during  those  seven  years,  has  not  been  generally 
adopted  in  this  country.  As  held  by  the  courts  of  this  country, 
the  doctrine  is,  that  a  person  once  found  to  be  alive  is  pre- 
sumed to  continue  to  live  until  there  be  proof  of  the  contrary. 
At  the  end  of  seven  years  firom  the  time  he  was  last  heard  of, 
the  presumption  of  life  ceases,  and  the  opposite  presumption 
of  death  takes  its  place.  The  legal  presumption,  as  we  under- 
stand from  the  decisions  quoted  by  appellee,  establishes 
not  only  the  fact  of  death,  but  also  the  time  at  which  the  per- 
son shall  first  be  accounted  dead.  This  is  an  arbitrary  pre- 
sumption, but  rendered  necessary  on  grounds  of  public  policy, 
in  order  that  rights  depending  upon  the  life  or  death  of  per- 
sons long  absent  and  unheard  of  may  be  settled  by  some 
certain  rule:  Burr  v.  Sirriy  4  Whart.  150  [33  Am.  Dec.  50]; 
Bradley  v.  Bradley,  4  Id.  173;  Whiteside's  Appeal,  23  Pa.  St  114; 
Smith  V.  Knqwlton,  11  N.  H.  191;  Newman  v.  Jenkins,  10  Pick. 
515;  Loring  v.  Steinman,  1  Met.  211;  Eagle  v.  Emmeit,  4  Bradf. 
Ill;  Clark  v.  Caulfield,  15  N.  J.  Eq.  119. 

The  rule  as  stated  in  Knight  v.  Nepean,  supra,  and  which  is 
the  authority  in  Best,  191,  is  not  a  bad  rule,  and  might  be 
recognized  here  without  any  detriment  to  the  rights  of  these 
parties.  Although  there  be  no  presumption  of  the  time  of 
the  death,  whether  earlier  or  later  during  the  seven  years,  yet 
if  it  be  important  to  any  one  to  establish  the  precise  time  of 
such  person's  death,  he  must  do  so  by  evidence  of  some  sort, 
to  be  laid  before  the  jury  for  that  purpose,  beyond  the  mere 
lapse  of  seven  years  since  such  person  was  last  heard  of.  As 
we  have  already  said,  it  was  the  right  of  appellant,  she  being 
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interested  in  the  preciee  time  of  NichoH's  death,  to  have 
furnished  the  evidence  thereof. 

We  are  satisfied  the  presumption  of  death,  established  by 
appellee,  was  not  weakened  by  anything  proved  on  the  part 
of  the  appellant,  and  that  her  right  of  action  was  complete 
before  seven  years  expired,  after  the  2lBt  of  March,  1859. 
Seven  years  are  allowed  to  furnish  the  presumption  of  death. 
That  being  established,  the  suit  for  dower  must  be  brought 
within  seven  years  thereafter,  as  held  in  Owen  v.  Peacock^  38 
111.  33,  and  Steele  v.  GeUaily,  41  Id.  39.  The  appellee  was 
within  the  rule  of  law,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Pkbumption  of  Dxatu  ov  Absent  Pebson,  from  whom  no  tidingi  hara 
been  reoeiyed,  does  not  ariBe  until  the  end  of  seven  years.  No  presamption 
of  death  within  that  time  can  be  raised  unless  the  absent  one  be  shown  to 
have  met  with  some  specific  peril  before  that  time,  and  the  mere  fact  that 
the  person  was  a  passenger  npon  a  vessel,  that  neither  he  nor  the  vessel  nor 
the  crew  had  been  heard  of  for  sixteen  months,  and  that  the  vessel  and  its 
mantirr  had  been  given  np  as  loet»  is  not  sufficient  to  raise  that  presumption: 
AtiUmry  v.  Sanders,  68  Am.  Dec.  300.  Party  must  be  treated  as  living  where 
no  evidence  is  introduced  to  show  his  death:  Peabody  v.  HeweU,  83  Id.  486. 
One's  abeence  from  particular  place  raises  no  presumption  of  his  death,  where 
tiiere  is  no  evidence  that  he  ever  established  his  residence  there.  To  raise 
this  presnmption,  a  party's  absence  for  seven  years  or  more  from  his  home  or 
eetaUished  reeidenoe  must  be  proved,  and  that  no  intelligence  of  him  hae 
been  reonved:  SUmd^iM  t.  Bmermi,  83  Id.  524;  see  notes  to  above 
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VOBMBI  AsJUBKunoK — HoMBBTBAD. — The  heirs  of  a  deceased  husband 
oommenced  proceedings  for  partition,  making  his  widow  a  party.  She 
answered,  claiming  dower,  which  the  court  adjudged  her,  and  as  parti- 
tion could  not  be  made,  the  court  decreed  her  an  annual  allowance  in 
lien  of  dower,  and  ordered  the  land  sold  subject  to  such  payment  The 
widow  made  no  claim  of  homestead,  and  it  was  held  that  she  was  es- 
topped from  doing  so  against  the  purchaser  at  the  partition  sale. 

FoBMBB  JuDOMBNT.  — As  general  rule,  person  having  been  made  a  party  to 
a  suit  in  a  court  having  competent  jurisdiction,  and  laboring  under  no 
disability,  is  bound  by  the  determination  of  his  rights,  if  fairly  before 
the  tribunaL  When  their  rights  are  thus  passed  upon  and  determined, 
such  psrties  are  concluded  from  again  litigating  them  in  the  same  or  an- 
other tribunaL 

Object  of  Makino  Pebson  Partt  to  Legal  Pbooeedimo  is  to  enable  him 
to  be  heard  in  the  assertion  of  his  rights,  and  failing  to  set  them  up»  thai 
he  may  be  concluded  from  again  litigating  them. 
AM.  Dbc  Vol.  XCII-17 
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HoKESTEAD — BxB  JuDiOATA.  —  Where  a  widow  not  under  any  legal  die* 
ability  is  soedin  amatter  inTolying  her  claim  of  homeeteady  and  ehe  £ub 
to  Bet  it  up  or  establish  ita  her  homestead  ri^ts  will  be  eondnded  by 
the  decree  therein,  and  she  will  not  be  allowed  to  afterwards  aaaert  it  ia. 
another  proceeding. 

HOMBSTKAD   MAT  BB  AbAVDOHXD  BT'WiDOW  UHDKB  Ko  IhgABILlTT.   affear 

the  death  of  her  husbaad,  in  the  same  manner  as  he  ooold  have  dona. 

UoMBaTKAD.  —  Where  person  ceases  to  oocnpy  premises  as  a  home,  or  ao- 
qnires  another  place  of  permanent  abode,  or  where  the  place  is  abandoned 
with  the  intention  to  no  longer  occnpy  it  as  a  home,  the  statutory  home- 
stead priyileges  are  lost.  But  where  the  absence  is  occasioned  by  sick- 
ness or  other  necessary  canse,  is  temporary,  and  with  the  intention  te 
return,  the  case  is  different. 

HoMXSTKAD.  — Person  cannot  have  two  homes  at  once,  both  exempt^  nor  oaa 
he  have  two,  either  of  which,  at  his  election,  woold  be  azempt. 

Thb  opinion  states  the  case. 

Oeorge  R,  Joiner j  for  the  appellant 
Roff  and  Doyle,  for  the  appellee. 

By  Court,  Walker,  J.  This  was  a  suit  in  chancery,  brought 
by  Achsah  Dunning,  as  the  widow  of  Eben  Dunning,  for  the 
recovery  and  assignment  of  her  homestead  in  certain  lands 
owned  by  her  husband  in  his  lifetime,  and  upon  which  he 
resided  at  the  time  of  his  death.  There  is  no  contest  as  to  the 
ownership  of  the  land,  or  its  occupancy  by  her  husband  as  a 
home.  And  it  is  admitted  that  appellee  is  the  widow  of  Eben 
Dunning;  but  it  is  denied  that  she  had  any  homestead  rights 
in  the  premises.  The  defense  insist  that  appellee  is  barred 
from  claiming  this  right  by  the  decree  of  the  circuit  court,  in 
which  her  dower  was  ascertained  an  1  found  by  the  decree,  and 
also  by  her  having  abandoned  the  premises  as  a  homestead 
before  the  commencement  of  this  suit. 

It  appears  that  the  heirs  of  Eben  Dunning  filed  a  x>etition 
for  partition  of  these  premises,  in  the  circuit  court.  Appellee 
was  made  a  party  to  the  proceedings,  and  the  petition  alleged 
that  she  was  entitled  to  dower  in  the  premises;  that  on  the 
hearing  the  court  found  that  she  was  entitled  to  dower,  and 
appointed  commissioners  to  assign  it;  and  they  having  reported 
that  it  could  not  be  assigned,  the  court  thereupon  decreed  that 
she  receive  a  yearly  allowance  of  $250,  in  lieu  of  her  dower  in 
the  premises,  payable  annually  during  her  natural  life,  and 
made  it  a  charge  upon  the  land.  On  the  report  that  partition 
could  not  be  made,  the  court  below  decreed  the  sale  of  the 
lands  by  the  master,  subject  to  the  payment  of  the  widow's 
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annuity.    The  lands  were  sold  subject  to  this  charge,  and  pur- 
chased by  appellants. 

It  also  appears  that  appellee,  soon  after  the  sale  of  the  land, 
removed  from  the  place.  Nor  does  it  appear  that  she  ever 
claimed  to  have  homestead  rights  in  the  premises  before  she 
left  them.  It  appears  that  she  was  opposed  to  a  division  of 
the  land,  and  insisted  that  it  should  be  sold  subject  to  the 
charge  of  her  yearly  allowance  in  lieu  of  dower;  and,  so  far  as 
this  record  discloses,  she  never,  directly  or  indirectly,  claimed 
any  interest  in  the  land  beyond  her  dower  until  after  the  sale 
and  her  removal  from  the  place.  She  repeatedly  said  that  she 
did  not  desire  or  intend  to  live  upon  the  place,  but  would  leave 
it  as  soon  as  the  land  should  be  sold.  After  the  sale  was 
made,  she  removed  to  the  village,  and  built  a  house  in  which 
to  reside.  So  far  as  we  can  see,  she  then  had  no  intention  of 
returning  to  reside  upon  the  farm. 

As  a  general  rule,  a  person  having  been  made  a  party  to  a 
suit  in  a  court  having  competent  jurisdiction,  and  laboring 
under  no  disability,  is  bound  by  the  determination  of  his 
rights,  if  fairly  before  the  tribunal.  When  their  rights  are  thus 
passed  upon  and  determined,  such  parties  are  concluded  from 
again  litigating  them  in  the  same  or  another  tribunal.  In  this 
case,  it  appears  that  appellee  was  duly  brought  into  a  court  of 
competent  jurisdiction  for  the  purpose  of  having  her  rights  in 
these  lands  ascertained  and  established,  and  that  she  failed 
to  claim  any  right  to  a  homestead,  and  apparently  only  claimed 
to  have  dower  in  the  lands;  and  there  is  no  pretense  that  she 
was  under  any  disability  at  the  time,  and  she  did  not  then 
assert  this  claim.  The  proceeding  was  for  a  partition  of  the 
land,  if  it  could  be  made;  or  if  not,  for  its  sale.  She  was 
bound  to  know  that  if  partition  was  made,  and  she  had  a 
homestead,  the  right  should  be  established,  so  as  to  enable 
it  to  be  fairly  and  justly  made.  The  very  object  of  making  a 
person  a  party  to  a  legal  proceeding  is  to  enable  such  person 
to  be  heard  in  the  assertion  of  his  rights;  and  failing  to  set 
ihem  up,  that  he  may  be  concluded  from  again  litigating 
them. 

It  may,  however,  be  said  that  the  right  to  hold  the  home- 
stead forms  an  exception  to  the  rule.  It  has  been  so  held  to 
the  extent  that  where  the  husband  and  wife  are  made  par- 
ties, and  they  are  entitled  to  homestead  rights,  and  they  are 
aot  relied  upon,  the  wife  is  not  concluded  or  barred  from 
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asserting  the  right;  and  inasmuch  as  she  cannot  sne  alone  for 
the  right,  that  it  may  be  asserted  by  the  husband  and  wife, 
notwithstanding  the  decree  or  judgment.  And  this  exception 
grows  out  of  the  statute  conferring  the  right,  which  declares 
that  the  husband  alone  cannot  release  the  right,  but  that  he 
must  be  joined  by  the  wife.  If  a  husband  and  wife  were  to 
make  a  mortgage,  and  the  wife  were  to  relinquish  her  dowerj 
but  refuse  to  release  her  right  of  homestead,  and  when  suit 
ehould  be  brought  for  a  foreclosure,  if  that  right  should  be  cut 
off  by  the  wife's  failing  to  set  it  up,  the  husband,  by  refusing 
to  insist  upon  it,  or  to  enable  the  wife  to  do  so,  could  in  this 
mode  release  the  homestead  without  the  assent  of  the  wife,  and 
thus  defeat  the  statute.  This  court,  however,  has  not  held, 
nor  has  it  intended  to  hold,  that  an  unmarried  head  of  the 
family,  capable  of  releasing  the  homestead,  and  occupying  it, 
failing  to  assert  the  right,  where  a  court  is  called  on  to  pass 
upon  the  right,  that  he  would  not  be  concluded.  This  is  the 
extent  to  which  the  exception  has  been  carried.  And  when  a 
person  not  under  disability  is  sued,  and  the  homestead  is  in- 
volved, it  will  be  affected  by  any  neglect  to  assert  it,  precisely 
as  any  other  right.  Appellee  was  not  under  disability,  and 
ahould  have  set  up  and  insisted  upon  the  right  when  before  the 
court  in  the  partition  suit;  and  failing  to  do  so  then,  she  should 
now  be  concluded  from  claiming  the  benefit. 

Appellee,  at  no  time  previous  to  the  sale  and  its  confirma- 
tion, claimed  anything  but  dower  in  the  premises.  She  gave 
no  notice  to  the  purchasers  of  her  claim,  but  permitted  them 
to  purchase  under  the  belief  that  the  place  was  only  subject 
to  the  annual  sum  decreed  her  in  lieu  of  dower.  If  under  the 
circumstances  she  may  also  claim  homestead  rights,  it  would 
work  a  great  hardship  upon  the  purchasers.  They  were  no 
doubt  governed  in  the  price  paid  for  the  land  in  supposing 
it  was  not  subject  to  any  other  burden  than  the  annuity  which 
was  specified  by  the  master  when  he  made  the  sale. 

After  the  death  of  the  husband,  the  widow,  being  under  no 
disability,  may  abandon  the  homestead  precisely  as  could  the 
husband.  Whenever  it  appears  that  it  has  ceased  to  be  her 
home,  and  that  she  has  acquired  another  place  of  permanent 
abode,  she  thereby  loses  all  right  to  claim  the  statutory  privi- 
lege, or  even  if  she  abandons  it  with  the  intention  of  not 
returning  to  it  again  as  her  home,  the  right  would  be  lost. 
But  if  from  sickness  or  other  necessary  cause  she  were  to 
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leave  temporarily,  with  the  intention  of  again  returning,  it 
would  be  otherwise.  The  proof  in  this  case,  we  think,  estab- 
lishes the  fact  that  appellee  had  abandoned  these  premises 
as  her  home  before  this  suit  was  brought.  This  is  clearly 
inferable  from  her  acts  and  declarations  in  reference  to  the 
occupancy  of  the  premises.  It  is  clearly  established  that  she 
intended  to  reside  in  the  village,  and  had  built  a  house  for  the 
purpose.  She  had  said  that  she  did  not  intend  to  reside  on 
the  farm.  We  can  therefore  see  no  well-founded  right  on  her 
part  to  claim  and  recover  a  homestead  in  these  premises.  We, 
however,  do  see  that  she,  while  occupying  her  house  in  the 
village,  could  claim  it  under  the  homestead  act.  By  our  act, 
a  person  could  not  have  two  homes  at  the  same  time,  both 
exempt,  nor  could  he  have  two,  either  of  which,  at  his  elec- 
tion, would  be  exempt.  The  home  must  be  such  that  it,  and 
it  alone,  is  mthin  the  protection  of  the  statute.  The  decree 
of  the  court  below  is  reversed,  and  the  cause  remanded. 
Decree  reversed. 


JiTDOMKHT  Of  GouRT  OF  Gbnkral  JiTRiBDicnoK  vpon  nibject-iiiAtt«r 
within  ita  jnriadiction  is  final  and  oondnsive,  and  can  nerer  be  questioned  in 
a  collateral  sait:  Tanng  y.  ScUJibone,  84  Am.  Deo.  151.  Decree  of  court  hav- 
ing jnrifldiction  of  parties  and  subject-matter  is  valid  and  binding  on  all  the 
parties,  and  cannot  be  attacked  collaterally:  Wimberly  y.  Hwrti^  83  Id.  2d5. 
Court  having  jurisdiction  to  decide  a  question,  its  judgment  is  condusiYe 
upon  all  the  questions  determined  therein:  ChuumeifeT  v.  Bteton,  70  Id.  309» 
Judgment  of  competent  tribunal  is  conclnsiYe  upon  matters  actually  deter- 
minedy  and  also  upon  matters  which  the  parties  might  have  litigated  io-. 
the  case:  EOm  v.  Clarke^  70  Id.  603.  See  the  cases  in  the  notes  to  all  the 
above. 

HoicsfrxAD. —  Under  Illinois  statute,  wife  can  lose  her  homestead  only  by- 
a  release  executed  by  her  in  the  mode  proYided,  or  by  remoYiug  from  and: 
abandoning  the  premises  as  a  home:  HoskhkB  y.  LUe^field,  83  Am.  Dec.  215r 
Pardee  v.  LkuUey,  83  Id.  219. 

Actual  RiszDXNciB  is  Rbquirxd  to  Prot£ct  Hombstxad  vbom  Salb 
OKDUi  BxxcunoN,  as  a  general  rule,  although  it  is  not  essential  under  all 
circumstances.  If  the  husband  remoYcs  with  his  family  to  another  state^ 
and  remains  away  two  years,  this  is  strong  cYidence  of  abandonment:  Cabeetk 
Y.  MuOigany  87  Am.  Dec.  347.  Actual  removal  from  homestead  with  no  inten- 
tion  of  returning  is  a  waiver  or  forfeiture  of  the  right,  amounting  to  an  aban* 
donment  as  against  purchasers  or  creditors,  even  though  no  new  homestead 
be  gained:  Fyfft  y.  BeerSy  85  Id.  577.  But  the  homestead  will  be  treated  a» 
still  ezirting  if  the  removal  was  only  temporary,  and  the  onlmitf  rtverten^  i» 
established:  Id.  Actual  residence  upon  premises  claimed  as  a  homestead  i» 
necessary:  TUkteouY.  MiUard,  82  Id.  112.  Wife  who  leaves  homestead  with 
her  husband,  and  occupies  a  new  one  which  he  has  provided  for  her,  cannoi 
claim  homestead  rights  in  the  abandoned  premises:  Aliimm  v.  ShilUng,  86  Id.. 


262  Wright  v.  Dunnino.  [lUindB. 

622.    In  the  cases  cited  in  the  note  to  abore  case,  the  law  of  homeeteadB  is 
much  elaborated  upon. 

Ths  FBoroiPAL  (usi  D  omD  to  the  point  that  a  wife  after  the  death  of 
her  husband  may,  if  she  is  under  no  disability,  abandon  a  homestead  preoisely 
as  her  hnsbsad  ooald  have  done,  in  Buck  ▼.  Cfoniogfue,  49  HL  806;  Skepard  ▼• 
Brtwer,  65  Id.  383,  886;  Kkignumr.  Higgku,  100  Id.  826.  It  is  cited  in 
V4M$e9  T.  Board  qfTruiiee*  efa.,  69  Id.  188,  to  the  point  thai  the  sftleotion  of 
a  new  residenoe,  and  snifering  the  old  one  to  go  into  deoaj^  amoonted  to  tm 
ii!|^i>^^iMWMMi4  0f  the  homestead  xudit 


CASES 


IN  THS 


SUPREME    COURT 


aw 
INDIANA. 


Makepeace  v.  Lukens. 

[27  INDIAKA,  4S&.] 

flSByiOB  BDOBB  FiLOfo.  — Kotioo  of  the  hearing  of  a  propoied  motiaa  bmj 
he  aeired  before  the  papers  upon  which  the  motion  is  based  have  been 
filed  in  oonrt. 

AlODrDMSiiTB. — Authority  to  amend  a  record  after  the  proceedings  have 
ceased  to  be  in  fieri,  and  the  term  is  past  in  which  the  record  was  mads^ 
is  founded  npon  the  acts  of  Parliament  on  the  subject  of  amendment^ 
which  are  declared  by  statute  to  be  in  force  in  this  state. 

Ajohouktb  Numo  pbo  Tunc  are  only  allowed  where  the  case  is  within  a 
statute,  or  where  there  is  something  to  amend  by;  that  is,  where  there  is 
some  memorial  paper,  or  other  minute  of  the  transactions  in  the  case, 
from  which  what  actually  took  place  in  the  prior  proceedings  can  be 
clearly  ascertained  and  known. 

AmorDMEirrB  Nuno  pro  Tunc  hays  onlt  bsek  Allowkd  where  a  sabea* 
quent  paper,  pleading,  order,  or  proceeding  in  the  progress  of  a  case  has 
been  corrected  by  something  in  the  record  or  proceedings  of  prior,  or  at 
least  equal,  date  with  the  matter  in  which  the  error  is  sought  to  be 
amended. 

AMBfPMXMT  IkSKBUXHG   ObDKB    OF   SaUB  IN  RlOOKD    NOT   AlLOWXD. — In 

proceeding  by  guardian  to  sell  real  estate  of  ward,  the  record  showed  a 
petition  for  the  sale,  the  bond,  appointment  of  appraisers,  their  report^ 
the  guardian's  report  of  the  sale,  in  which  he  reported  that  he  made  the 
sale  in  pursuance  of  a  certain  order  of  the  courts  and  the  confirmation  of 
the  sale  by  the  court  Upon  motion  to  enter  mific]7roAmc  a  formal  order 
of  sale»  heldf  that  there  being  nothing  preceding  the  order  of  sale  which 
it  is  sought  to  have  entered  that  implies  that  such  an  order  was  made»  the 
amendment  will  not  be  allowed. 

The  opinion  states  the  case. 

W.  March  and  R.  Lake,  for  the  appellants. 

/.  DawSj  for  the  appellee. 


264  Makepeace  v.  Lukenb.  [Indiana, 

By  Court,  Ray,  J.  At  the  January  term,  1859,  of  the  court 
of  common  pleas  of  Madison  County,  Horace  B.  Makepeace, 
as  the  guardian  of  Cassandra  Makepeace,  filed  his  petition  for 
the  sale  of  certain  land  belonging  to  his  ward,  at  private  sale. 
The  record  of  the  proceedings  shows  the  appointment  of  ap- 
praisers, and  their  report,  appraising  the  land  at  two  thousand 
four  hundred  dollars.  Then  follows  a  report  of  the  sale,  which 
recites  that,  pursuant  to  an  order  of  the  court  made  at  that 
term,  the  said  guardian  did,  on  the  seventh  day  of  January, 
1859,  sell  to  the  appellee  the  property  described  for  two  thou- 
sand  five  hundred  dollars,  cash  in  hand,  and  he  asks  that  the 
sale  be  confirmed  and  a  deed  ordered.  The  entry  firom  the 
order-book  recites  the  appointment  of  Horace  B.  Makepeace 
as  guardian  of  the  said  Cassandra,  the  filing  of  his  bond  as 
guardian  in  the  penal  sum  of  five  thousand  dollars,  the  ap- 
plication for  the  sale,  the  appointment  of  appraisers,  their 
report,  and  the  guardian's  report  of  the  sale;  and  the  record 
proceeds  as  follows:  '*And  the  court  having  seen  and  inspected 
the  same,  and  being  well  advised,  now  confirms  the  sale  so 
made,  and  orders  and  directs  said  guardian  to  execute  a  con- 
veyance to  said  purchaser  for  the  premises  so  sold  as  afore- 
said." 

The  proceedings  in  the  case  now  before  us  were  had  upon 
a  motion  for  an  entry  nunc  pro  tunc  of  a  formal  order  direct- 
ing the  sale  of  the  property.  It  is  objected  that  a  notice  of  the 
motion  was  served  upon  the  appellants  before  any  complaint 
was  filed  in  court.  The  notice  was  sufficient.  It  was,  that 
on  the  second  day  of  the  term  the  appellee  would  move  the 
court  to  correct  the  record,  stating  the  motion  in  full.  At 
the  time  named,  affidavits  were  filed  and  the  motion  made. 
The  notice  is  to  bring  the  party  into  court  at  the  time  of  the 
motion,  and  there  is  no  statute  requiring  the  papers  upon 
which  the  motion  is  based  to  be  filed  any  special  time  pre- 
ceding the  date  named  for  making  the  motion. 

UpoKi  the  trial,  the  record  which  it  was  sought  to  amend 
was  introduced  in  evidence,  and  over  the  objection  of  the 
appellants,  a  witness  was  permitted  to  state  that  the  state- 
ment contained  in  the  report  of  the  sale,  viz.,  that  the  same 
had  been  made  pursuant  to  the  order  of  the  court  was  true, 
and  the  court  thereupon  ordered  the  amendment  to  be  made. 
From  this  order  an  appeal  is  taken.  The  question  presented 
is,  whether  the  evidence  before  the  (^ourt  authorized  the  nunc 
pro  tunc  entry  of  the  order  for  the  sale  of  the  land. 
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It  was  ruled  by  this  court  in  the  case  of  Jenkiiu  v.  Long,  23 
Ind.  460,  that  the  authority  to  amend  the  record  after  the  pro- 
ceedings have  ceased  to  be  tn  fieri  is  founded  upon  the  acts 
of  Parliament  on  the  subject  of  amendments,  which  are  de- 
clared by  statute  to  be  in  force  in  this  state.  To  those  acts 
we  must  look  in  order  to  determine  what  evidence  will  be 
sufficient  to  authorize  the  amendment.  At  common  law,  it 
was  held  that  the  judges  could  not  alter  the  proceedings  after 
they  had  become  a  record,  except  during  the  same  term  of 
which  the  record  was.  The  reason  for  this  was,  that  during 
the  whole  term  in  which  any  judicial  act  is  done,  the  record 
renaains  in  the  breast  of  the  judges  of  the  court,  and  there- 
fore the  roll  is  alterable  during  the  term  as  they  shall  direct 
But  when  the  term  is  past  the  roll  is  the  record,  and  admits 
of  no  alteration:  Co.  Lit.  260.  Subsequently  it  was  permitted 
to  amend,  notwithstanding  the  record  was  made  up  and  the 
term  was  past,  considering  the  proceedings  to  be  tn  fieri  till 
judgment  was  given,  but  after  judgment  was  entered,  no 
amendment  could  be  made  at  a  subsequent  term:  3  Bla. 
Com.,  c.  25,  sec.  4.  To  relieve  from  the  rigor  of  this  rule,  it 
was  enacted  in  the  reign  of  Edward  III.,  'Hhat  by  the  mis- 
prision of  a  clerk  in  any  place,  wheresoever  it  be,  no  process 
shall  be  annulled  or  discontinued  by  mistaking  in  writing 
one  syllable  or  letter  too  much  or  too  little;  but  as  soon  as 
the  mistake  is  perceived,  by  challenge  of  the  party,  or  in  other 
manner,  it  shall  be  amended  in  due  form,  without  giving  ad- 
vantage to  the  party  that  challengeth  the  same,  because  of 
such  misprision":  14  Edw.  III.,  st.  1,  c.  6.  It  being  held  by 
the  courts  that  this  statute  related  only  to  proceedings  be- 
fore judgment,  and  there  being  much  question  as  to  the  ex- 
tent proper  to  carry  it,  the  act  of  9  Edw.  V.,  st.  1,  c.  4,  after 
reciting  the  former  statute,  declared  that  ^^  the  king,  consid- 
ering the  diversity  of  opinions  which  had  been  upon  the  said 
statute,  and  to  put  the  thing  in  more  open  knowledge,  had 
ordained  by  authority  of  Parliament  that  the  justices  before 
whom  such  plea  or  record  is  made,  or  shall  be  depending,  as 
well  by  adjournment  as  by  way  of  error,  or  otherwise,  shall 
have  power  and  authority  to  amend  such  record  and  process, 
as  afore  is  said,  according  to  the  form  of  the  same  statute,  as 
well  after  judgment  in  any  such  plea,  record,  or  process  given 
as  before  judgment,  as  long  as  the  same  record  and  process 
is  before  them,  in  the  0ame  manner  as  the  justices  had  power 
to  amend  such  record  and  process  before  judgment  given  by 
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force  of  the  said  statute  Edward  III."  This  statute,  after- 
wards made  perpetual,  confined  the  amendment  to  a  syllable 
or  letter,  but  permitted  it  to  be  made  after  judgment 

By  8  Hen.  VI.,  c.  12,  it  was  enacted  ^Hhat  the  king's  judges 
of  the  courts  and  places  in  which  any  record,  process,  word, 
pleas,  warrant  of  attorney,  writ,  panel,  or  return,  which  for 
the  time  shall  be,  shall  have  power  to  examine  such  records, 
processes,  words,  pleas,  warrants  of  attorney,  writs,  panels,  or 
returns  by  them  and  their  clerks,  and  to  reform  and  amend 
(in  affirmance  of  the  judgments  of  such  records  and  processes) 
all  that  which  to  them  in  their  discretion  seemetb  to  be  mis- 
prision of  the  clerks  therein,  except  appeals,  indictments  of 
treason,  and  of  felonies  and  outlawries,  so  that  by  such  mis- 
prision of  the  clerk  no  judgment  shall  be  reversed  or  annulled. 
And  if  any  record,  process,  writ,  warrant  of  attorney,  return, 
or  panel  be  certified  defective,  otherwise  than  according  to  the 
writing  which  thereof  remaineth  in  the  treasury,  courts,  or 
places  from  whence  they  are  certified,  the  parties  in  affirm- 
ance of  the  judgments  of  such  record  and  process  shall  have 
advantage  to  allege  that  the  same  writing  is  variant  from  the 
said  certificate;  and  that  found  and  certified,  the  same  vari- 
ance shall  be  by  the  said  judges  reformed  and  amended  ao- 
cording  to  the  first  writing." 

Under  the  authority  of  these  statutes  alone  can  amendments 
be  made  of  the  record  when  the  proceedings  are  no  longer  in 
fieri,  and  the  term  is  passed  in  w[hich  the  record  was  made. 

It  will  be  observed  that  by  these  statutes  the  judges  "have 
power  to  examine  the  records,  processes,  words,  pleas,  warrants 
of  attorney,  writs,  panels,  or  returns,  by  them  and  their  clerks, 
and  to  reform  and  amend  all  that  which  to  them,  in  their  dis- 
cretion, seemeth  to  be  misprision  of  the  clerks  therein."  It  has 
accordingly  been  held  that  such  amendment  of  the  record 
cannot  be  made  unless  there  be  something  to  amend  by.  Thns 
the  original  writ  or  bill  is  amendable  by  the  instructions  given 
to  the  officer;  the  declaration  by  the  bill;  the  pleadings  sub- 
sequent to  the  declaration  by  the  paper-book,  or  the  draft 
under  counsel's  hand;  the  nisi  prius  roll  by  the  plea  roll;  the 
verdict  by  the  plea  roll,  memory  or  notes  of  the  judge,  or  notes 
of  the  associate  or  clerk  of  assize;  and  if  special,  by  the  notes 
of  counsel,  or  even  by  an  affidavit  of  what  was  proved  upon 
the  trial;  the  judgment  by  the  verdict;  and  the  writ  of  execu- 
tion by  the  judgment,  or  by  the  award  of  it  on  the  roll,  or  by 
former  process:  1  Tidd's  Practice,  713. 


May,  1867.]  Makepeacb  v.  Lukbns.  267 

In  Wynne  v.  ThomaSy  Willes,  563,  the  lord  chief  justice  stated 
the  law  thus:  ''The  true  rule  is,  that  original  writs  may  be 
amended  by  8  Hen.  VI.,  c.  12,  where  it  is  only  the  misprision 
and  negligence  of  the  clerk,  but  a  mistake  occasioned  by  the 
nescience  or  ignorance  of  the  clerk  is  not  amenable  by  that 
statute,  nor  any  other  mistake,  where  there  is  nothing  to  amend 
it  by." 

In  Bac.  Abr.,  tit.  Amendment,  F,  it  is  said:  "In  afiBrmance 
of  the  judgment,  the  judgment  itself  may  be  set  right  and 
amended  by  another  part  of  the  record,  in  a  fact  which  appears 
to  be  the  misprision  or  neglect  of  the  clerk,  as  in  the  mistake 
of  the  names  of  the  parties."  And  again:  ''But  if  there  be  a 
mistake  or  error  in  the  judgment  in  any  such  matter  in  which 
ihe  clerk  has  no  such  instructions,  as  if,  before  the  16  &  17 
Car.  II.,  c.  8,  a  capiatur  were  entered  for  a  miaericordia^  or 
e  converBOy  this  was  error  in  the  judgment,  because  before  the 
statute  it  made  a  fine  to  the  king  and  a  difference  in  the  ex- 
ecution, and  there  being  no  instructions  in  the  record  itself,  or 
in  the  judgment-book,  whereby  to  amend  it,  it  did  not  appear 
whether  it  was  the  error  of  the  clerk  in  the  entering,  or  of 
the  court  in  giving  the  judgment,  and  therefore  could  not  be 
amended:  Chivertony.  Tnufpeon,  Palm.  98;  Harecauriy.Bishop^ 
Cto.  Eliz.  497;  CheUe  v.  Lees,  Carth.  167. 

In  King  v.  King,  7  Mod.  250,  it  is  said:  "There  are  two  rules 
by  which  we  are  to  be  governed:  the  one  is,  that  no  amend- 
ment in  original  ?mts  can  be  made  unless  it  be  the  misprision 
of  the  clerk;  the  other,  that  nothing  can  be  amended  unless 
there  is  something  to  do  it  by":  Ray  v.  Lister,  Andrew,  351. 

The  case  of  Ellis  v.  EwbankSy  3  Scam.  190,  was  where  the 
error  assigned  arose  out  of  the  fact  that  the  summons  was 
dated  "eighteen  hundred  and  thirty."  The  record  showed 
that  the  proceedings  were  commenced  in  1839.  The  defend- 
ant in  error  moved  to  amend  the  record  by  adding  the  word, 
or  syllable,  "nine"  to  the  word  "thirty,"  alleging  that  it  was 
omitted  by  the  clerk  through  inadvertence.  Wilson,  chief 
justice,  said:  "The  motion  in  this  case  must  be  overruled. 
Though  it  is  probable  that  the  clerk  of  the  circuit  court,  by 
mistake,  omitted  the  word  'nine'  after  the  words  'eighteen 
hundred  and  thirty,'  yet  there  is  nothing  appearing  upon  the 
record  which  can  be  regarded  as  evidence  that  such  is  the  fact, 
80  as  to  authorize  this  court  to  interfere." 

Justice  Story,  in  Albers  v.  Whitney,  1  Story  C.  C.  810,  states 
the  practice  of  tiie  English  courts  under  the  statutes  of  amend- 
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ments  thus:  "Judgments  and  records  are  there  never  allowed 
to  be  amended,  except,  in  the  first  place,  where  the  case  ia 
within  the  reach  of  some  statute,  or,  in  the  next  place,  where 
there  is  something  to  amend  by,  that  is,  where  there  is  some 
memorial  paper,  or  other  minute  of  the  transactions  in  the  case, 
from  which  what  actually  took  place  in  the  prior  proceedings 
can  be  clearly  ascertained  and  known." 

In  every  case  cited  by  Mr.  Tidd,  in  his  Practice,  where 
amendments  have  been  permitted  under  the  English  statutes, 
a  subsequent  paper,  pleading,  order,  or  proceeding  in  the  prc>> 
gress  of  the  case  has  been  corrected  by  something  in  the  rec- 
ord or  proceedings  of  prior,  or  at  least  equal,  date,  with  the 
matter  in  which  the  error  is  sought  to  be  amended.  Thus  the 
original  writ  or  bill  may  be  amended  by  the  written  instruc* 
tions  given  to  the  oflBcer:  TomHn  v.  Croker^  1  Ld.  Raym.  564; 
the  declaration  by  the  bill:  Russell  v.  Martin^  1  Strange,  583;  the 
judgment  by  the  verdict:  Reen  v.  Morgan,  3  Term  Rep.  349; 
Flindell  v.  Fairman,  11  Price,  410;  Richardson  v.  Mellishy  3 
Bing.  346;  and  such  would  seem  to  be  the  proper  practice.  A 
cause  proceeds  according  to  fixed  and  formal  rules;  each  suc- 
cessive step  grows  from  and  rests  upon  some  precedent  action, 
and  should  properly  be  tested  by  that  which  constitutes  its  im- 
mediate support.  In  the  case  before  us,  there  is  nothing  pre- 
ceding the  order  of  sale  which  it  is  sought  to  have  entered  thai 
implies  that  such  an  order  was  made.  The  petition  for  the 
sale  and  the  appointment  of  the  appraisers  are  steps  required 
to  be  taken  before  such  an  order  can  be  made.  But  they  are 
not  all  the  steps  which  the  statute  directs  before  the  order  of 
sale  is  made.  Section  18  of  the  "  act  touching  the  relation 
of  guardian  and  ward  "  (2  Gavin  and  Hord,  571)  provides  that 
after  the  appraisement  of  the  real  estate  has  been  made,  the 
court  shall  require  the  guardian  to  execute  a  bond  for  the 
faithful  discharge  of  his  duties,  and  the  payment  of  all  mon- 
eys arising  from  such  sale,  according  to  law.  Now,  no  such 
bond  was  required  from  the  guardian,  and  if  an  order  of  sale 
was  made  by  the  court  it  was  irregular.  We  find  nothing  in 
the  record  authorizing  us  to  determine  that  the  court  was 
chargeable  with  such  irregularity.  We  think,  therefore,  that 
the  amendment  should  have  been  refused. 

We  have  not  considered  the  statutes  of  jeofails,  which  au- 
thorize the  courts  to  disregard  certain  imperfections,  omissions, 
or  defects  in  the  record,  for  these  statutes  go  to  the  question  of 
the  necessity  of  the  amendment,  a  matter  which  is  not  pre- 
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ecnted  by  this  record.  We  are  not  called  upon  to  determine 
whether  a  sale  ordered  by  the  court,  under  a  petition  and  after 
appraisement  of  the  real  estate,  would  be  void  for  the  failure 
to  require  a  new  bond  of  the  guardian.  Nor  do  we  pass  upon 
the  question  whether  the  confirmation  of  the  sale,  where  the 
original  order  to  sell  has  been  omitted,  renders  the  sale  valid. 
We  do  not  think  that  in  the  case  before  us  the  amendment  of 
the  record  made  by  the  court  below  was  proper. 
The  judgment  is  reversed,  with  costs. 


Amendments  Nunc  fbo  Tunc  are  only  allowed  where  there  la  Mmia  record 
from  which  to  make  the  amendment;  there  moat  be  aomething  to  amend  by: 
SummeneU  v.  Stanmiends^t  AdnCr,  91  Am.  Dec.  494. 

The  fioncipal  case  ham  been  ctted  and  followed  upcm  the  snbjeot  ol 
amendments  in  a  large  number  of  the  snoceeding  Indiana  decisions,  as  fol* 
Iowa:  HamUUm  ▼.  Burch,  2S  Ind.  236;  Uland  ▼.  Carter,  34  Id.  347;  Hunier  r. 
BmriumUe  Twrnfilx  Co,,  56  Id.  223;  Bak9  ▼.  Brmon,  57  Id.  2S2;  MUkr  v. 
B<nfct,  60  Id.  192;  Sehoonover  y.  Beed,  65  Id.  315;  BeUy  ▼.  Burton,  71  Id.  126; 
SmithY.  State,  71  Id.  254;  Seigy.  Long,  72  Id.  19;  Hcmnahy.  DorruU,  73 Id. 
469;  MUdMy,  Lincoln,  78 Id.  533;  Chieeomv.  Barbour,  100 Id.  4. 
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Nbouoence. — In  Action  ior  Injury  to  Child^  Coxflaint  need  nov 
Ateb  that  the  child  was  not  guilty  of  negligence;  it  is  sufficient  if  it 
is  ayerred  that  the  injury  was  inflicted  without  the  n^ligence  of  the 
parents,  with  whom  the  child  resided. 

Where  C^d  is  Injttred,  nr  Neolioencb  or  m  Parents  or  those  hav- 
ing custody  of  it  contributes  to  such  injury,  unless  the  same  is  willful, 
no  action  will  lie  therefor. 

IjfJURT  TO  Child.  — Unnecessary  exposure  to  known  danger  of  a  child  in- 
capable of  exercising  the  care  and  judgment  of  mature  years  is  in  itself 
an  act  of  negligence  on  the  part  of  the  parent  sufficient  to  defeat  a  re- 
covery, unless  the  injury  be  willfuL 

Ihjurt  to  Child,  Who  mat  Sue  for. — Under  the  statute,  an  action 
for  the  death  of  a  child  must  be  brought  by  its  father,  or  in  case  of  his 
death  or  desertion  of  his  family,  by  its  mother,  or  by  the  guardian  for 
his  ward.  Where  there  is  no  father,  mother,  or  guardian,  the  adminis- 
trator may  bring  the  action. 

Word  "Child"  Used  in  Statctb  is  not  equivalent  to  the  word  "minor," 
but  is  limited  to  such  as  occupy  the  position  of  child  to  a  parent,  and 
are  dependent  upon  the  parent  for  support^  etc.  It  does  not  include  a 
minor  who  ia  the  head  of  a  family. 

The  opinion  states  the  case. 
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Brackenridgej  Hendricks^  Hord^  and  HendrickSy  for  the  appel- 
lant. 

Worden^  Morris^  and  Fay,  for  the  appellee. 

By  Court,  Ray,  J.  The  appellee  filed  his  complaint  as  fol- 
lows, in  the  Allen  circuit  court:  "The  plaintiff,  as  adminis- 
trator of  Alexander  Vining,  deceased,  complains  of  said  de- 
fendant, and  says  that  on  the  third  day  of  July,  1863,  the 
said  Alexander  Vining,  then  being  an  infant  of  seven  years  of 
age,  and  without  the  fault  or  neglect  of  his  parents,  with 
whom  he  then  resided,  was  casually  upon  the  railway  track  of 
the  defendant  at  a  public  crossing  or  highway  over  said  track 
in  Allen  County,  Indiana;  that  said  defendant  was  then  run- 
ning a  locomotive  and  train  of  cars  over  and  along  said  track, 
and  the  plaintiff  avers  that  while  said  Alexander  was  upon 
said  track,  at  said  public  crossing  as  aforesaid,  he  could  be 
distinguished  by  the  agents  and  servants  of  said  defendant 
then  running  said  locomotive  and  train  for  a  distance  of  more 
than  half  a  mile  from  said  crossing,  within  which  distance 
said  locomotive  and  train  could  have  been  stopped;  yet  the 
defendant  wrongfully,  negligently,  and  carelessly,  without 
giving  any  warning,  or  in  any  way  attempting  to  stop  said 
train,  and  while  said  child  might  have  been  and  was  seen  by 
the  defendant's  servants  then  running  said  locomotive  and 
train,  ran  the  said  locomotive  and  train  against  and  over  the 
said  child,  and  thereby  so  injured  and  maimed  said  child  that 
it  died  thereof,"  etc. 

The  appellant  demurred  to  the  complaint,  on  the  grounds, — 
1.  That  it  did  not  state  facts  sui&cient  to  constitute  a  cause  of 
action;  2.  That  the  plaintiff  had  not  the  legal  capacity  to  sue 
as  administrator  of  an  infant;  and  3.  That  there  was  a  defect 
of  parties  plaintiff  in  this,  that  the  right  of  action  was  in 
Vining,  the  father  of  the  infant,  and  not  in  the  administrator. 
It  is  objected  that  the  complaint  does  not  aver  that  the  child 
was  not  guilty  of  negligence.  It  does  aver  that  he  was  on  the 
track  without  the  fault  or  negligence  of  his  parents,  with 
whom  he  resided.  If  a  child  of  that  tender  age  were  wrong- 
fully upon  the  track  so  as  to  fasten  the  charge  of  negligence 
upon  either  the  child  or  the  parents,  while  as  a  question  of 
fact  the  neglect  would  be  that  of  the  parents,  the  law  would 
impute  it  to  the  child.  Where  an  infant  of  tender  years  is 
unnecessarily  exposed  to  danger  vvhich  it  has  not  the  judg- 
ment to  avoid,  the  neglect  must  in  fact  be  the  omission  of  the 
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person  having  the  child  in  custody  in  thus  exposing  it.  We 
think,  therefore,  that  the  allegation  being  matter  of  fact,  and 
not  of  law,  it  was  proper  that  the  averment  should  be  made 
as  to  the  custodians  of  the  child  rather  than  as  to  the  infant 
itself.  This  position  seems  to  us  to  be  fully  sustained  by  the 
authorities^ 

In  the  case  of  Holly  v.  Boston  Oaslight  Co.,  8  Gray,  123  [69 
Am.  Dec.  233],  an  action  was  brought  by  an  infant  of  nine 
years  of  age  by  her  father  and  next  friend,  for  personal  injury 
occasioned  to  her  by  the  escape  of  gas  while  she  was  of  right 
in  her  father's  dwelling-house.  Upon  the  question  of  negli- 
gence, this  language  occurs  in  the  opinion  of  the  court:  ^^  Nor 
does  it  make  any  difference  that  the  plaintiff  is  a  minor.  She 
was  under  the  care  of  her  father,  who  had  the  custody  of  her 
person,  and  was  responsible  for  her  safety.  It  was  bis  duty  to 
watch  over  her,  guard  her  from  danger,  and  provide  for  her 
welfare,  and  it  was  hers  to  submit  to  his  government  and  con- 
trol. She  was  entitled  to  the  benefit  of  his  superintendence 
and  protection,  and  was  consequently  subject  to  any  disad- 
vantages resulting  from  the  exercise  of  that  parental  authority 
which  it  was  both  his  right  and  duty  to  exert.  Any  want  of 
ordinary  care,  therefore,  on  his  part  is  attributable  to  her  in 
the  same  degree  as  if  she  were  acting  wholly  for  herself."  The 
same  ruling  was  made  in  Wiight  v.  Maiden  and  Melrose  R,  R, 
Co.,  4  Allen,  283. 

The  rule  that  the  plaintiff  is  not  required  to  show  any 
higher  degree  of  care  on  his  part  than  could  reasonably  be 
expected  from  such  a  person,  announced  in  Lynch  v.  Nurdin, 
r  Q.  B.  29,  and  which  was  questioned  in  Lygo  v.  Newbold,  9 
Ex.  302,  does  not  seem  to  be  followed  in  the  later  cases  in 
England:  Waiie  v.  North  Eastern  Ry  Co,,  El.  B.  &  E.  720*, 
S.  C,  96  Eng.  Com.  L.  719;  Singleton  v.  Eastern  Counties 
Ry  Co.,  7  Com.  B.,  N.  S.,  287;  S.  C,  97  Eng.  Com.  L.  287. 
In  the  case  of  Hughes  v.  Macfie,  2  Hurl.  &  C.  744,  it  appeared 
that  there  was  a  public  street  in  Liverpool,  over  the  whole  of 
which,  from  fence  to  fence,  the  public  had  the  right  of  way, 
subject  to  the  existence  of  certain  cellars.  On  one  side  of  the 
street  was  a  footpath,  on  the  other  side  no  footpath,  but  the 
cellars  alluded  to,  which  made  that  side  less  commodious  as 
a  way.  Still  the  public  had  the  right  to  pass  there.  The  de- 
fendant, who  was  the  occupant  of  a  house  and  cellar  on  this 
latter  side,  took  off  the  flop,  or  cover,  of  his  cellar  and  placed 
H  against  the  wall  on  the  same  side,  nearly  upright,  so  that  it 
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could  easily  be  palled  over.  Hughes,  the  plaintiff,  a  child  of 
five  years  of  age,  by  playing  on  it  and  jumping  from  it,  pulled 
it  over  on  him  and  was  hurt  severely.  The  court  say:  "  Had 
he  been  an  adult,  it  is  clear  he  could  have  maintained  no 
action.  He  would  have  voluntarily  meddled,  for  no  lawful 
purpose,  with  that  which,  if  left  alone,  could  not  have  hurt 
him.  He  would  therefore,  at  all  events,  have  contributed  by 
his  own  negligence  to  his  damage.  We  think  the  fact  of  the 
plaintiff  being  of  tender  years  makes  no  difference."  In 
the  late  case  of  Mangan  v.  Attertony  L.  R.  1  Ex.  239,  where  the 
defendant  exposed  in  a  public  place  for  sale,  unfenced  and 
without  superintendence,  a  machine  which  might  be  set  in 
motion  by  any  passer-by,  and  which  was  dangerous  when  in 
motion,  the  plaintiff,  a  boy  four  years  old,  by  the  direction  of 
his  brother,  seven  years  old,  placed  his  fingers  within  the 
machine,  while  another  boy  was  turning  the  handle  which 
moved  it,  and  his  fingers  were  crushed.  It  was  held  that  the 
plaintiff  could  not  maintain  any  action  for  the  injury.  Bram- 
well,  B.,  said:  *'The  defendant  is  no  more  liable  than  if  he 
had  exposed  goods  colored  with  a  poisonous  paint,  and  the 
child  had  sucked  them.  It  may  seem  a  harsh  way  of  putting 
it,  but  suppose  this  machine  had  been  of  a  very  delicate  con- 
struction, and  had  been  injured  by  the  child's  fingers,  would 
not  the  child,  in  spite  of  his  tender  years,  have  been  liable  to 
an  action  as  a  tort-feasor?  " 

The  doctrine  of  lAfoch  v.  Nurdin^  «upra,  has  been  followed 
to  some  extent,  however,  by  the  courts  of  Connecticut,  Ver- 
mont, and  Pennsylvania.  In  New  York,  however,  the  same 
rule  is  recognized  as  in  Massachusetts.  In  Hartfield  v.  Roper^ 
21  Wend.  615  [34  Am.  Dec.  273],  it  was  held  ''  that  although 
the  child,  by  reason  of  his  tender  age,  be  incapable  of  using 
that  ordinary  care  which  is  required  of  a  discreet  and  prudent 
{>er8on,  the  want  of  such  care  on  the  part  of  the  parents  and 
guardians  of  the  child  furnishes  the  same  answer  to  an  action 
by  the  child  as  would  its  omission  on  the  part  of  the  plaintiff 
in  an  action  by  an  adult."  It  seems  to  us  that  the  unneces- 
sary exposure  to  known  danger  of  a  child  incapable  of  exer- 
cising the  care  and  judgment  of  mature  years,  is  in  itself  an 
act  of  negligence  on  the  part  of  the  parent  sufficient  to  defeat 
a  recovery,  unless  the  injury  be  willful.  The  demurrer  as- 
signing for  cause  the  insufficiency  of  the  fact  stated  in  the 
complaint  was,  we  think,  properly  overruled,  the  complaint 
expressly  denying  such  neglect. 
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The  next  question  is  as  to  the  right  of  action, — whether  it  is 
given  by  statute  to  the  parent  or  to  the  administrator.  This 
question  was  decided  by  this  court  in  the  case  of  Ohio  etc. 
R,  R,  Co.  V.  Tindall^  1,3  Ind.  366,  where  it  was  held  that  sec- 
tion 27,  2  Gavin  and  Hord,  p.  56,  confined  the  right  of  action 
to  the  parent  where  the  injury  occurred  to  a  minor,  and  that 
section  784  Id.,  p.  330,  authorized  the  action  by  the  admin- 
istrator in  case  of  an  adnlt.  As  in  this  case,  the  right  of 
action  did  not  exist  at  common  law,  but  is  of  special  statutory 
origin,  and  as  the  purpose  of  the  statute  can  be  accomplished 
by  the  construction  adopted,  we  are  not  disposed  to  hold  that 
in  case  of  the  death  of  an  infant  one  right  of  action  may  exist 
in  the  parent  and  another  in  the  administrator.  The  danger 
that  in  both  actions  the  recovery  would  be  in  point  of  fact,  for 
the  same  damage,  is  sufQcient  to  deter  the  court  from  placing 
such  a  construction  upon  the  statute,  unless  the  intent  of 
the  legislature  to  confer  such  a  right  more  clearly  appeared. 
The  demurrer  for  this  cause  should  have  been  sustained.  As 
this  ruling  results  in  a  reversal  of  the  case,  we  deem  it  better 
not  to  anticipate  the  action  of  any  subsequent  jury  in  a  suit 
properly  brought  by  an  examination  of  the  sufficiency  of  the 
evidence  introduced  on  the  trial  below. 

The  judgment  is  reversed,  with  costs. 

On  a  petition  for  a  rehearing: — 

Ray,  J.  Upon  the  filing  of  a  petition  for  a  rehearing  in  this 
case,  we  have  for  the  first  time  been  favored  with  an  argument 
by  the  appellee.  After  a  careful  reconsideration  of  the  ques- 
tions ruled,  we  adhere  to  the  conclusions  heretofore  announced. 
We  have  thought  it  proper,  however,  in  view  of  the  full  dis- 
cussion with  which  the  present  application  has  been  accom- 
panied, to  state  somewhat  more  in  detail  the  reasons  which 
have  controlled  us  in  the  decision  of  one  of  the  questions 
passed  upon.  Sections  27  and  784  of  the  code  are  directed  to 
one  common  object,  that  is,  to  provide  a  statutory  action  for 
injuries  or  death  resulting  to  one  from  the  wrongful  act  or 
omission  of  another.  The  two  sections  must  therefore  be  con- 
strued together,  and,  as  far  as  possible,  effect  must  be  given  to 
the  provisions  of  each.  A  special  regulation  for  a  certain  class 
of  cases  will  take  that  class  out  of  the  general  terms  used 
in  either  section.  With  this  qualification,  the  general  pro- 
visions of  the  two  sections  must  be  regarded  as  applicable 
to  cases  coming  within  the  language  of  either  section:   WU' 
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liama  v.  Pritchardj  4  Term  Rep.  2.  The  principle  which  con- 
trolled the  decision  of  the  court  in  Blain  v.  Bailey^  25  Ind. 
165,  applies  still  more  clearly  to  this  case.  Thus  section  27 
provides  by  whom  an  action  for  such  wrongful  act  or  omis- 
sion shall  be  instituted,  but  the  provisions  of  that  section  are 
in  terms  limited  to  a  case  where  the  result  of  such  act  or 
omission  is  the  injury  or  death  of  a  child.  So  far,  then,  it  is 
exclusive  of  the  provisions  of  section  784,  for  that  section  is 
general  in  its  terms,  and  its  provisions  on  the  subject  of  the 
person  who  shall  bring  the  action  cannot,  therefore,  be  applied 
to  a  class  of  cases  where  special  legislation  has  been  had,  in 
conflict  with  the  more  general  language  of  the  latter  section. 
The  provision  that  the  personal  representatives  may  maintain 
an  action  if  the  deceased  could  have  maintained  one,  if  the 
injury  had  not  caused  death,  has  been  heretofore  ruled  to  be 
applicable  to  the  cause  of  action,  and  not  to  the  person  bring- 
ing it.  In  other  words,  an  action  may  be  sustained  where  the 
deceased,  had  he  lived,  would  not  have  been  prevented  from 
recovering  by  reason  of  his  own  want  of  care:  JeffersonmUe  R. 
R.  Co.  V.  Swayne,  26  Ind.  477.  There  are,  however,  general 
provisions  which  apply  to  cases  coming  within  the  terms  of 
either  section.  Thus  where  the  wrongful  act  or  omission 
causes  death,  whether  the  deceased  was  a  child  or  of  full  age, 
the  action  must  be  commenced  within  two  years,  the  recovery 
cannot  exceed  five  thousand  dollars,  and  it  must  inure  to  the 
exclusive  benefit  of  the  widow  and  children,  if  any,  or  next  of 
kin,  to  be  distributed  in  the  same*  manner  as  personal  prop- 
erty of  the  deceased. 

So,  also,  although  by  the  provisions  of  section  27  the  action 
for  the  death  of  a  child  must  be  brought  by  the  father,  or  in 
case  of  his  death,  or  desertion  of  his  family,  or  imprisonment, 
by  the  mother,  or  by  the  guardian  for  his  ward,  it  seems  clear 
to  us  that  where  there  was  neither  father,  mother,  nor  guar- 
dian, the  case,  not  being  specially  provided  for,  would  then 
come  within  the  provisions  of  section  784,  and  the  adminis- 
trator would  be  the  proper  person  to  sue. 

The  word  "child,"  as  employed  in  section  27,  is  not  to  be 
construed  as  equivalent  to  the  word  "minor,"  but  we  think  is 
limited  in  its  application  to  one  who  occupies  the  position  of 
a  child  to  a  parent,  as  depending  upon  him  for  protection, 
support,  and  education,  and  cannot  be  held  to  include  one 
who,  although  a  minor,  has  assumed  the  relation  and  respon- 
sibility devolving  upon  the  head  of  a  family.    Webster  says 
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the  word  "is  applied  to  infants  from  their  birth,  but  that  the 
time  when  they  cease  ordinarily  to  be  so  called  is  not  defined 
by  custom."  Wo  think  it  is  intended  by  the  statute  that  the 
position  occupied  by  the  person  should  determine  the  question, 
rather  the  age  alone. 

In  the  case  under  consideration,  it  appears  by  the  complaint 
that  the  action  should  have  been  prosecuted  by  the  father,  as 
father,  and  not  as  administrator. 

In  overruling  the  petition  for  a  rehearing,  we  regard  it  as 
proper  to  state  that  upon  the  original  consideration  of  the 
case  a  majority  of  the  court  were  of  opinion  that  the  judgment 
should  be  reversed  upon  the  additional  ground  that  the  find* 
ing  was  not  sustained  by  the  evidence.  In  deference  to  a 
doubt  then  expressed  by  one  of  the  judges,  the  reversal  was 
placed  in  the  opinion  upon  the  sole  ground  on  which  we  stood 
together.  A  fuller  consideration  has  satisfied  us  all  that  the 
child  for  whose  death  the  action  was  brought  was  unneces- 
sarily exposed  by  his  parents  to  the  danger  which  caused  his 
death,  and  against  which  his  judgment  was  too  immature  to 
afford  him  protection.  Under  such  circumstances,  to  sustain 
the  action,  the  evidence  must  have  shown  such  recklessness 
on  the  part  of  the  appellant  as  would  imply  a  willingness  to 
inflict  the  injury.     This  the  proof  did  not  establish. 

The  petition  is  overruled. 

Ikjubt  to  CaUiD  —  Neglioencb  of  Child  or  its  Pabknts  as  Amor- 
Dio  AonoN  THSBEVOR:  See  PldJaddplda  etc,  R,  R,  Co,  v.  Spearen^  86  Am. 
Dec.  544;  Svuih  v.  O'Connor,  86  Id.  582;  and  the  numeroiu  caaea  cited  in 
the  notes  to  these  cases. 

AcnoNS  TOR  Phtsioal  Injttriss  to  CHn.D,  Who  mat  Maintain:  See 
L<mg  ▼.  McTTittm,  11  Am.  Dec  72,  and  nnmerons  cases  cited  in  note. 

Thb  principal  gabs  is  citkd  to  the  point  that  the  nnnecessaiy  exposure 
to  known  danger  of  a  child  incapable  of  exercising  the  care  and  judgment  of 
mature  years  is  in  itself  an  act  of  negligence  on  the  part  of  the  parent  suffi- 
cient to  defeat  a  recovery,  unless  the  injury  be  willful,  in  Lc^ayeUe  etc  R,  R. 
Co.  r.  Huffman,  28  Ind.  287;  J^eraon  etc  R,  R.  Co.  v.  Bowen,  40  Id.  54&4»52; 
Hathaway  Y.  Toledo  etc  R,  R,  Co.,  46  Id.  25-^;  Higgine  ▼.  Jeffervm  etc  R,  R. 
Cb.,  52  Id.  110;  EvannOk  etc  R.  R.  Co.  y.  Wolf,  59  Id.  92. 
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Jbffebsonville  Railboad  Company  v.  Booeb&l 

\7B  IimiAVA,  L] 

Raileoad  Compant  mat  DiSGRDaNATB  IN  ITS  Ratu  ov  Faki  in  fMswor  of 

persons  who  pnrohase  tickets  before  entering  the  cars.  « 
Rbqulation  Makinq  DiacRiMiNATioK  IN  Passsnokb  Fabu  in  &Tor  of 
perscms  porchasing  tickets  before  entering  the  cars  imposes  npon  the 
railroad  company  the  obligation  to  afford  passengers  the  opportunity 
to  avail  themselyes  of  the  discrimination;  and  if  this  opportunity  is  noi 
offered,  the  regnlation  is  not  binding,  and  a  passenger  who  after  tender- 
ing the  regular  ticket  rate  to  the  conductor  is  expelled  from  the  train 
may  recover  from  the  company. 
pABax2voEB  Who  Retusbs  to  Pat  Fabb  kat  bb  Expelled  bbtwebn  Sta- 
tions where  the  charter  of  the  railroad  company  is  silent  npon  the  snb- 
ject,  and  there  is  no  general  statute  requiring  the  expulsion  to  be  made 
at  a  station. 

BfBASTTRE  07  DaMAOBS  WHEEB  PaSSEKGEB  WhO    HAD  No  OfPOBTUNITX  TG 

PuBOHASB  Ticket  is  expelled  from  the  cars  upon  his  refusal  to  pay  a 
higher  rate  of  fare  is  not  confined  to  the  difference  between  the  two 
rates  of  fare,  but  extends  to  the  consequences  of  the  expulsion,  which 
was  purely  wrongfuL 

Rule  AS  to  Allowance  of  Exemflabt  Damaqbs  Applies  Equally  nr 
Suit  against  Cobpobation  as  in  a  suit  against  a  natural  person. 

Bates  op  Fare  of  Railboad  Company  need  not  be  Fixed  by  board  of 
directors,  and  appear  on  the  record  of  their  proceedings.  Agents  other 
than  the  directors  may  be  empowered  to  regulate  such  matters. 

Action  for  damages.    The  opinion  states  the  case. 

T.  A,  Hendricksj  0,  B.  Hordy  and  A.  IF.  HendrickSf  for  the 
appellant. 

F.  T.  Hard,  W.  Herod,  W.  W.  Herod,  R.  HiU.,  and  J.  M.  Rog- 
ers, for  the  appellee. 

By  Court,  Frazeb,  J.  This  was  a  snit  by  the  appellee 
against  the  appellant  for  unlawfdlly  expelling  the  appeUee 
from  its  cars.  The  complaint  alleged  that  the  defendant's 
ticket  agent  refused  to  sell  a  ticket  to  the  plaintiff;  that  he 
thereupon  seated  himself  in  the  car  without  such  ticket  for 
the  purpose  of  being  carried  from  Indianapolis  to  Columbus, 
and  tendered  the  usual  ticket  fare  to  the  conductor,  who  re- 
fused that  sum,  and  demanded  a  greater  sum  by  fifteen  cents; 
and  upon  a  refusal  by  the  plaintiff  to  pay  the  sum  demanded, 
he  was  by  the  defendant  expelled  from  the  vehicle  three  miles 
from  a  station. 

The  answer  was  in  two  paragraphs.  The  first  was  a  gen* 
eral  denial,  under  which  the  matter  pleaded  in  the  second  was 
admissible  in  evidence,  and  there  was  therefore  no  available 
error  in  sustaining  a  demurrer  to  the  latter. 
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Various  questions  are  made  upon  the  instructions  to  the 
jury,  and  as  to  the  admissibility  of  evidence,  all  of  which  are 
in  the  record  by  an  unsuccessfiil  motion  for  a  new  trial,  there 
having  been  a  verdict  for  the  plaintiff  in  the  sum  of  $345. 

The  evidence  established  the  averments  of  the  complaint 
upon  every  point  save  that  the  plaintiff  had  applied  for  and 
been  refused  a  ticket.  Upon  that  subject  there  was  a  conflict. 
It  apx)eared,  too,  that  the  appellant  discriminated  in  its  charges 
for  passage  in  favor  of  persons  holding  tickets;  the  usual  rate, 
if  paid  on  the  train,  being  $2.10,  and  the  usual  rate  for  a  ticket 
$1.95.  That  the  ticket  agent  was  at  the  time  supplied  with 
tickets,  and  instructed  to  sell  them,  was  clearly  proven. 
Tickets  were  sold  to  other  persons  at  that  time,  and  for  Col- 
umbus. If,  therefore,  he  refused  a  ticket  to  the  appellee,  it 
was  of  his  own  motion,  and  in  violation  of  his  duties  as  agent 
of  the  appellant.  The  appellant  existed  under  a  special  char- 
ter (Local  Laws  of  1846,  p.  153),  which  gave  it  full  power  to 
fix  its  rates  of  passenger  fares,  "  provided  that  the  rates  estab- 
lished from  time  to  time  shall  be  posted  up  at  some  conspicu- 
ous place  or  places  on  said  road  ";  and  this  had  been  done  as 
to  the  fates  then  usual,  both  for  tickets  and  when  payment 
was  made  on  board  to  the  conductor. 

It  is  not  controverted  that  the  appellant  had  the  right,  for 
its  own  protection  against  the  possible  dishonesty  of  conduc- 
tors, and  for  the  convenient  transaction  of  its  business,  to 
discriminate  in  favor  of  persons  purchasing  tickets.  The 
regulation  is  a  reasonable  one,  if  carried  out  by  the  corpora- 
tion in  good  faith.  It  tends  to  protect  the  corporation  from 
the  frauds  of  its  conductors,  and  from  the  inconvenience  ot 
collecting  fares  upon  its  trains  in  motion;  and  it  imposes  no 
hardship  whatever  upon  travelers.  But  if  the  corporation  may 
refuse  to  furnish  the  tickets,  and  thus  fail  to  do  what  is  plainly 
implied  by  the  adoption  and  publication  of  the  rule,  it  would 
be  unreasonable  and  therefore  not  binding  upon  its  passengers. 
Such  a  corporation  cannot  be  sustained,  in  so  far  as  it  assumes 
to  be  the  arbitrary  master  of  its  patrons.  It  is  a  common  car- 
rier of  passengers,  and  must  perform  the  obligations  which 
the  law  imposes  upon  it  as  such.  It  has  no  lawful  authority 
to  impose  upon  travelers  by  vexatious  and  deceptive  rules  and 
regulations,  such  as  the  one  under  consideration  would  ob- 
viously be,  if  it  does  not  carry  with  it  an  obligation  on  the 
part  of  the  corporation  to  afford  passengers  the  opportunity  to 
avail  themselves  of  the  discrimination  in  fares  which  it  pub- 
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licly  offers.  That  such  an  obligation  does  arise  out  of  the 
adoption  of  such  a  regulation,  was  expressly  ruled  in  Illinois: 
Chicago  etc.  R.  R  Co.  v.  Parks,  18  111.  460  [68  Am.  Dec.  5G2]; 
St.  Louis  etc.  R.  R.  Co.  v.  Dalby,  19  Id.  353.  The  latter  case 
is  precisely  in  point  here,  it  being  held  that  the  passenger, 
having  been  unable  to  procure  a  ticket  through  the  fault  or 
neglect  of  the  railroad  company's  ticket  agent,  had  a  right  to 
be  carried  at  the  ticket  rate,  and  that  upon  tender  of  that  sum 
to  the  conductor,  his  subsequent  expulsion  from  the  train  was 
a  wrong  for  which  the  corporation  was  liable. 

In  New  York  the  subject  has  been  regulated  to  some  extent 
by  statute.  To  ask  or  receive  a  greater  rate  of  fare  than  that 
allowed  by  law  entitles  the  passenger  to  recover  the  sum  of 
fifty  dollars  as  a  penalty.  The  New  York  Central  Railroad 
Company  is  required  to  keep  its  ticket-oflBce  at  Utica  open  for 
the  sale  of  tickets  for  an  hour  prior  to  the  departure  of  each 
train,  but  it  is  not  required  to  keep  such  office  open  between 
11  o'clock,  p.  M.,  and  5  o'clock,  a.  m.;  and  if  a  person  at  any 
station  where  a  ticket-office  is  open  enters  the  cars  as  a  passen- 
ger without  a  ticket,  the  company  may  charge  five  cents  in 
addition  to  the  usual  fare,  which  is  fixed  at  two  cents  per  mile. 
In  Nellis  v.  New  York  Central  R.  R.  Co.,  30  N.  Y.  505,  where  a 
passenger  from  Utica  entered  the  train  without  a  ticket,  at  1 
o'clock,  A.  M.,  when  the  ticket-office  was  not  open,  and  was 
compelled  to  pay  the  additional  five  cents,  in  was  held  that  the 
penalty  was  incurred.  It  was  argued  there  that  the  case  was 
not  within  the  statute,  because  the  ticket-office  was  not  required 
to  be  open  at  that  hour;  and  upon  that  point  it  is  said,  in  the 
opinion  of  the  court:  "  It  is  insisted  that  because  the  plaintiff 
did  not  do  what  it  was  impossible  for  him  to  do,  to  wit,  buy  a 
ticket  before  leaving  Utica,  he  became  liable  to  pay  the  extra 
fare.  It  seems  to  me  the  proposition  has  but  to  be  stated  to 
be  rejected  as  utterly  unsound.  To  compel  a  passenger  to  pay 
a  penalty  because  the  company  had  deprived  him  of  the  power 
to  travel  for  the  regular  fare  would  be  so  oppressive  and  un- 
just that  it  would  require  a  positive  provision  of  a  legislative 
act  to  induce  any  tribunal  to  sanction  it."  Though  that  case 
arose  under  the  statutes  of  New  York,  and  might  have  been 
decided  without  touching  upon  the  subject  discussed  in  the 
passage  quoted,  yet  the  reasoning  of  the  quotation  is  so  forci* 
ble  and  so  directly  applicable  to  the  point  under  consideration 
here  that  it  may  well  be  deemed  an  authority.  And  the  fact 
that  a  state  like  New  York,  largely  interested  in  commerce. 
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and  whose  known  policy  it  is,  in  every  proper  way,  to  foster 
her  great  corporations  engaged  in  the  transportation  of  passen- 
gers, should,  by  statute,  make  their  right  to  discriminate  in 
fares  depend  upon  their  affording  the  passenger  an  opportunity 
to  avail  himself  of  the  discrimination,  is  worth  some  consider- 
ation when  the  inquiry  is  whether  such  a  discrimination  can 
be  upheld  as  reasonable  without  the  corresponding  obligation 
upon  the  carrier. 

Opposed  to  the  doctrine  already  announced,  Crocker  v.  New 
London  etc.  R.  R.  Co.^  24  Conn.  249,  stands  alone,  so  far  as  we 
know.  The  facts  of  that  case  were  much  like  the  one  at  bar, 
except  that  the  ticket-office  was  closed  for  the  night,  to  be 
opened  as  usual  thereafter.  That  fact  was  held  as  proof  that 
the  company  had  withdrawn  its  proposition  to  carry  at  ticket 
rates,  and  was  therefore  not  bound  to  carry  a  passenger  ten- 
dering to  the  conductor  merely  the  price  of  a  ticket.  The 
law  certainly  deduces  no  such  conclusion  from  the  fact  of 
closing  a  ticket-office  as  was  reached  in  that  case;  to  wit,  that 
the  offer  to  carry  at  ticket  rates  was  withdrawn.  It  is  a  con- 
clusion of  fact,  and  not  of  law,  and  we  think  not  at  all  a 
legitimate  one.  The  supreme  court  of  Iowa,  in  citing  this  case 
to  another  point  in  State  v.  Chovin,  7  Iowa,  204,  very  properly 
disclaimed  any  purpose  to  be  understood  as  concurring  with 
the  case  upon  the  question  now  under  examination.  But  the 
Connecticut  case  can  have  no  application  whatever  to  the  in- 
quiry as  it  arises  in  the  present  case;  for  here  the  evidence  is 
clear  that  the  offer  was  not  withdrawn, — that  the  agent  was 
supplied  with  tickets,  and  instructed  to  sell  them,  and  did 
actually  sell  them  on  that  occasion  to  other  passengers  for 
Columbus. 

The  court  refused  the  following  instruction  asked  by  the  ap- 
pellant: "  If  you  believe  from  the  evidence  that  the  plaintiff 
did  not  apply  for  and  was  not  refused  a  ticket,  as  alleged  in 
his  complaint,  and  that  he  refused  to  pay  to  the  conductor  of 
said  train  the  regular  and  usual  fare  fixed  by  said  company 
for  a  passage  paid  upon  the  cars,  then  the  said  conductor 
would  have  a  right  to  eject  the  plaintiff  from  said  cars,  using 
no  more  force  than  was  necessary  for  that  purpose,  even 
though  between  stations." 

The  question  thus  presented  is,  whether  the  expulsion,  if 
otherwise  rightful,  might  lawfully  occur  elsewhere  than  at  a 
station.  This  question,  in  the  case  before  us,  does  not  depend 
upon  a  statute.     Our  general  railroad  law  (1  Gavin  and  Hord, 
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516)  does  not  apply  to  the  appellant,  and  its  charter  is  silent 
upon  the  subject.  It  is  said  in  the  briefs,  which  have  evidently 
been  prepared  with  great  care,  that  the  question  is  without 
direct  authority.  The  passenger  who  refuses  to  pay  fare  is 
from  that  moment  an  intruder,  and  wrongfully  on  the  train. 
He  has  no  lawful  right  to  be  carried  gratis  to  the  next  station. 
This  is  too  plain  to  admit  of  debate.  It  follows  that  he  may 
'be  expelled  at  once.  There  may  be  public  considerations,  such 
as  the  danger  of  collisions  resulting  from  stopping  trains  be- 
tween stations,  or  the  peril  to  the  traveling  public  consequent 
upon  the  increase  of  speed  necessary  to  regain  time  thus  lost, 
which  justify  the  enactment  of  a  law  that  the  expulsion  must 
occur  at  a  station.  These  considerations,  however,  form  no 
basis  for  a  claim  by  a  passenger  to  be  carried  gratuitously 
from  one  station  to  the  next.  The  refusal  to  give  this  instruc- 
tion must  reverse  the  judgment. 

Some  questions  as  to  the  measure  of  damages  are  presented. 
It  is  argued  that  the  utmost  damages  recoverable  was  the  dif- 
ference between  the  two  rates  of  fare, — fifteen  cents, — by  pay- 
ing which  all  other  inconvenience  and  damage  would  have 
been  avoided.  But  no  man  is  bound  to  submit  to  even  a  tri- 
fling extortion.  If  he  had  a  right  to  be  carried  for  the  sum 
tendered  to  the  conductor,  then  the  expulsion  was  purely 
wrongful,  and  for  the  consequences  thereof  the  defendant  w&s 
liable.  The  plaintiff  was  under  no  obligation  to  purchasi) 
even  for  a  trifle  the  right  which  was  already  his  own.  This 
principle  is  elementary. 

Could  the  jury  properly  give  exemplary  damages  in  a  case 
like  this?  It  is  argued  that  a  corporation  cannot  be  supposed 
to  act  willfully  or  maliciously,  and  that  therefore  the  damages 
cannot  go  beyond  the  point  of  actual  compensation.  This 
reasoning  is  too  metaphysical  to  be  applied  in  testing  the  civil 
liability  of  a  corporation.  Practically,  there  is  a  human  in- 
telligence and  volition  which  controls  the  affairs  of  a  corpora- 
tion, just  like  those  of  an  individual,  and  which  may  act 
willfully,  maliciously,  or  recklessly,  thus  laying  the  basis  for 
exemplary  damages;  and  therefore  whatever  rule  of  damages 
would  ajiply  in  a  suit  against  a  natural  person  ought  to  apply 
in  a  suit  against  a  corporation.  Any  discrimination  in  that 
regard  would  shock  the  public  sense  of  impartial  justice,  and 
would  be  an  unjustifiable  innovation.  The  instructions  gov- 
erning subordinate  employees  and  agents  may  be  de\48cd  in 
such  utter  disregard  of  the  rights  of  others,  that  obedience  to 
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them  will  result  in  palpable  oppression  and  gross  wrong  to  in 
dividuals.    Whether  it  was  so  here  was  a  question  for  the  jury. 

The  president  of  the  railroad  company,  being  a  witness,  was 
asked  by  the  appellant  to  state  the  rates  of  passenger  fares  on 
the  road  from  Indianapolis  to  Columbus  on  the  day  on  which 
the  plaintiff  was  ejected.  The  evidence  was  refused  by  the 
court,  except  in  mitigation  of  damages.  We  know  of  no 
ground  upon  which  that  ruling  can  be  maintained,  though  in 
this  case  the  error  would  not  reverse  the  case.  The  answer 
that  the  fare  was  $2.10,  but  when  tickets  were  purchased  a 
discount  of  fifteen  cents  was  made,  was  not  different  from  the 
other  evidence  on  the  subject,  as  we  have  stated  it.  It  was 
merely  stating  the  same  thing  in  different  language.  It  is 
not  the  law,  as  argued  by  the  appellee,  that  the  rates  of  fare 
must  have  been  fixed  by  the  directors,  and  appear  on  the 
record  of  their  proceedings.  A  corporation  can  do  many 
things  which  need  not  appear  in  writing,  and  it  may  empower 
agents  other  than  its  directors  to  regulate  all  such  matters  as 
this. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


DWCRIMTNATIOW    BKTWKEN    FaRB    PaU>    ON    TraIN    AND    FaRB    PaID   AT 

TiCKBT-OFFics.  —  This  topic  is  treated  in  the  note  to  CommonweaUh  y.  Power, 
41  Am.  Dec.  483,  484,  citing  the  principal  case;  note  to  CJacago  etc,  R,  R.  v. 
Paria,  68  Id.  571;  HilUard  v.  Ooold,  66  Id.  765.  Where  a  railroad  company 
nndertakes  to  conduct  its  business  by  means  of  tickets,  whether  it  requires, 
aa  it  may,  the  possession  of  a  ticket  as  a  prerequisite  of  entering  its  cars,  or 
whether  it  offers  a  deduction  from  the  regular  or  advertLsed  rate  to  one  who 
ahaU  procure  a  ticket  in  adrance,  it  is  a  part  of  its  duty  to  afford  a  reason- 
able opportunity  to  obtain  its  tickets:  Swan  v.  MancheUer  etc  R.  R.,  132 
Hass.  118,  citing  the  principal  case. 

Passenger  mat  be  Expelled  from  Oar  vor  REnrsAL  to  Pat  Train 
Rates:  llUUard  ▼.  OoM,  66  Am.  Dec.  765;  Chicago  etc  R,  R.  Co.  v.  Parks, 
88  Id.  562,  and  note  571;  Tokdo  etc,  R,  R,  Co,  v.  WriglU,  68  Ind.  594,  citing 
the  principal  case;  see  note  to  JSvansvUle  etc  R,  R,  Co,  ▼.  Duncan,  f)09t,  p. 
328,  under  "The  principal  case  is  cited,"  etc 

Whether  Passenger  mat  be  Expelled  prom  Train  between  Sta- 
tions: Terre  Haute  etc  R,  R,  Co.  v.  Vanaita,  74  Am.  Dec.  96,  and  note  98; 
Ckieago  etc  R.  R,  Co,  y.  Parka,  68  Id.  562,  and  note  571.  The  principal  case 
is  cited  to  the  point  that  a  passenger  refusing  to  pay  train  rates  ia  a  tres- 
passer, and  may  be  ejected  at  any  place  on  the  line  of  the  road  without 
reference  to  stations,  and  without  actual  danger  to  hin  life  or  person:  Toledo 
tic  R.  R.  Co.  V.  Wright,  68  Ind.  594. 

Hjabilitt  op  Railroad  Compant  por  Wronopul  Expulsion  uf  Pas- 
■ENOER  PROM  Train:  See  Sa^ford  v.  JSigWi  Avenue  R.  R.  Co..  80  Am.  Doc 
286,  and  note  290. 


282  Chicaqo  etc.  Railway  Co.  17.  Harney.     [Indiana, 

ESTABLISHME:fT  AND   POSTING   BT  PRESIDElfT  OF  CORPORATION  OF  TARIFF 

OF  Freights  and  Fares  oa  railroad,  and  receipt  and  appropriation  by  cor- 
poration  of  fares  taken  on  such  tariffs  without  objection,  raises  the  legal  pre- 
sumption that  the  president  acted  by  authority  of  the  corporation  in  thna 
fixing  and  posting  the  tariff:  HUUard  v.  Ooold,  GG  Am.  Dec.  765;  and  see 
Commonwealth  v.  Power,  41  Id.  465,  and  note  472,  upon  '*  Who  may  Make 
Regulations  for  Company. " 

LiABiLiTT  OF  Corporation  for  Exemplary  Damages:  Note  to  Hagam 
T.  ProvkUnce  eic  R,  R.  Co.,  62  Am.  Dec.  380,  381. 

The  prinoipal  case  came  again  before  this  court  upon  ezoeptionB  taken 
at  the  saboequent  trial,  and  is  reported  in  38  Ind.  117. 


Ghioago  and  Great  Eastern  Railway  Company 

V.  Harxey, 

[2B  Indiana,  28.] 

Master  is  Liable  for  Injury  to  Servant  Who  is  Hired  to  Perform 
Particular  Service,  bnt  who  is  compelled  by  a  feUow-servant  to  labor 
at  a  business  much  more  perilous,  and  is  injured  while  so  engaged. 

Master  is  Bound  to  Emplot  None  but  Competent  and  Trustwortst 
Servants,  so  far  as  reasonable  care  in  their  selection  can  accomplish 
that  end;  and  if  he  fails  in  this,  knowing  the  incompetency  or  careless- 
ness of  those  whom  he  takes  into  his  service,  he  must  answer  to  his  other 
servants  for  the,  consequences  which  may  result  to  them. 

Father  cannot  Recover  for  Injuries  Received  bt  Minor  Son  if  wk 
the  time  of  the  injury' the  son  was  in  the  defendant's  service  for  hire,  and 
the  injury  was  caused  by  his  own  negligence,  or  the  negligence  of  a  fel- 
low-servant engaged  in  the  same  general  employment,  unless  the  defend- 
ant was  negligent  in  hiring  the  co-servant  by  whose  negligence  the  injury 
was  caused. 

Action  by  Harney  against  the  appellant  to  recover  damages 
for  loss  of  time  and  for  medical  attendance  upon  his  minor 
son,  who  was  injured  in  the  appellant's  service.  The  com- 
plaint alleged  that  the  son,  who  was  eighteen  years  of  age 
and  was  supported  by  the  plaintiff,  was  employed  as  a  track- 
hand  under  a  contract  for  such  service  only,  made  between 
the  plaintiff  and  defendant,  and  stipulating  for  a  payment  of 
thirty-nine  dollars  per  month;  that  while  so  employed,  one 
Taylor,  also  in  the  employ  of  the  company  in  the  capacity  of 
road-master,  and  having  charge  of  a  construction  train  from 
which  ties  were  distributed  along  the  road  for  the  repair  there- 
of, without  the  knowledge  or  consent  of  the  plaintiff,  directed 
and  compelled  plaintiff's  son  to  assist  him  and  other  of  the 
defendant's  employees  in  loading  and  distributing  ties,  which 
were  distributed  by  being  thrown  from  the  train  at  the  points 
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designated  by  Taylor  while  the  train  was  running  at  a  speed 
of  from  ten  to  fifteen  miles  per  hour;  that  plaintiff 's  son  while 
so  employed  was  thrown  from  the  train  and  severely  injured 
by  reason  of  his  throwing  a  tie  from  the  train  while  it  was  in 
motion,  which  struck  a  post  standing  near  the  track  and  form- 
ing  part  of  the  fonce  at  a  cattle-guard,  and  the  end  of  which 
tic  was  thrown  around  with  great  force  by  the  speed  of  the  car, 
and  projected  over  the  car  and  struck  him,  throwing  him  from 
the  train;  that  the  son  did  not  know  that  the  post  was  there; 
that  Taylor  was  incompetent  to  manage  the  train,  and  the  de- 
fendant had  full  knowledge  of  his  incompetency  when  he  was 
hired  and  when  the  injuries  were  received;  that  neither  plain- 
tiff nor  his  son  knew  of  Taylor's  incompetency;  that  the  in- 
juries received  were  the  result  of  such  incompetency,  and  were 
not  caused  by  any  negligence  of  the  plaintiff  or  his  son. 
The  defendant  demurred  to  the  complaint,  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  his  demurrer  was  overruled.  The  ver- 
dict was  for  the  plaintiff;  and  defendant's  motion  for  a  new 
trial  was  overruled,  whereupon  this  appeal  was  taken. 

E.  Walkevy  for  the  appellant. 

N.  R.  Linaday  and  J.  A,  Lewis^  for  the  appellee. 

By  Court,  Frazer,  J.  We  think  that  the  demurrer  to  the 
complaint  was  correctly  overruled.  According  to  its  aver- 
ments, the  son  of  the  plaintiff  was  not  engaged  as  a  servant 
of  the  defendant  when  the  injury  occurred,  in  any  sense  where 
the  general  doctrine  can  be  applied  that  a  master  is  not  liable 
to  a  servant  for  injuries  resulting  from  the  fault  of  a  follow- 
eervant  engaged  in  the  same  general  business.  That  doctrine 
has  its  foundations  injustice  and  policy.  The  ordinary  risks 
of  the  service  in  which  one  is  engaged  arc  usually,  in  fact, 
considered  in  making  the  engagement  and  adjusting  the 
wages.  And  this  may,  with  great  propriety,  be  held  to  be 
always  so  in  legal  contemplation.  Then,  also,  the  servant 
has,  commonly,  better  opportunities  than  the  master  of  learn- 
ing the  incompetency  or  carelessness  of  his  fellow-servant  in 
the  same  employment.  But  in  this  case,  it  is  alleged  that  the 
son  was  at  the  time  not  engaged  in  the  service  which  he  was 
hired  to  perform,  nor  indeed  in  a  service  which  he  or  his 
father  had  consented  that  he  should  engage  in;  but  on  the 
contrary,  that  he  was  "  compelled  "  by  the  fellow-servant  to 
labor  at  a  business  much  more  perilous,  and  was  injured  while 
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BO  engaged.  There  was  then  no  opportunity  to  adjust  the 
compensation  with  a  view  to  the  risk.  There  was  no  consent 
to  perform  the  service  on  any  terms.  It  was  a  compulsory 
service;  and  under  such  circumstances,  neither  justice  nor 
policy  requires  that  the  master  shall  be  acquitted  of  responsi- 
bility. 

Then,  again^  a  master  ought  to  be  bound  to  all  the  world 
to  employ  none  but  competent  and  trustworthy  servants,  so 
far  as  reasonable  care  in  their  selection  can  accomplish  \haX 
end;  and  if  he  fails  in  this,  knowing  the  incompetency  or  care- 
lessness of  those  whom  he  takes  into  his  service,  he  ought  to 
answer  to  his  other  servants  for  the  consequences  which  may 
result  to  them.  The  master  has  no  right,  either  moral  or 
legal,  to  impose  upon  them,  knowingly,  a  needless  peril.  The 
complaint  alleges  that  Taylor,  the  road-master,  was  incompe- 
tent to  manage  the  train,  and  that  that  fact  was  known  to  the 
defendant  when  he  was  employed,  and  not  known  to  either 
the  plainti£f  or  his  son. 

So,  then,  for  both  reasons,  the  complaint  was  sufficient. 
The  first  is  so  obvious  that  we  are  not  aware  that  the  exact 
question  has  ever  been  contested  in  any  court,  and  therefore 
direct  authority  has  not  come  under  our  notice.  The  second 
point  is  supported  by  numerous  cases,  among  which  are  Tar* 
rant  v.  Wehhy  18  Com.  B.  797;  Mad  River  etc.  R.  R.  Co.  v.  Bar* 
her,  5  Ohio  St.  541  [67  Am.  Dec.  312];  Keegan  v.  Western  R.  R 
Co.,  8  N.  Y.  175  [59  Am.  Dec.  476];  Perry  v.  Marshy  25  Ala. 
659;  Patterson  v.  Wallace,  28  Eng.  L.  &  Eq.  48. 

The  answer  was  in  four  paragraphs:  1.  Qeneral  denial;  2. 
That  the  son  was  a  servant  of  the  defendant,  and  was  injured 
in  the  performance  of  his  duty  as  such  as  the  result  of  acci- 
dent, and  not  in  consequence  of  any  negligence  or  misconduct 
of  the  officers  of  the  defendant;  3.  That  the  defendant  was 
ignorant  of  the  son's  minority,  and  that  he  went  on  the  tie- 
train  voluntarily,  and  not  by  compulsion;  4.  That  the  injury 
was  occasioned  by  the  co-servants  in  the  same  service. 

The  reply  was  a  general  denial.  The  issues  were  tried  by 
a  jury,  and  a  verdict  for  the  plaintiff,  assessing  his  damages 
at  $575,  was  returned.  A  motion  by  the  defendant  for  a  new 
trial  was  overruled,  and  judgment  rendered  on  the  verdict.  It 
i3  Insisted  here  that  a  new  trial  should  have  been  awarded. 

The  evidence  utterly  failed  to  show  Taylor's  incomi)et6ncy 
as  road-master.  There  was  some  contradiction  as  to  the  na- 
ture of  the  employment,  whether  the  hiring  was  to  serve  gen* 
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erally  as  a  track-hand,  or  whether  the  son  was  to  be  confined 
to  work  on  a  particular  portion  of  the  road,  not  including  ser- 
vice on  the  tie-train.  It  was  shown  that  the  son  went  upon 
Taylor's  request  voluntarily  upon  the  train,  but  without  the 
plaintiff's  knowledge  or  consent,  to  distribute  ties,  and  was  in- 
jured while  doing  so  in  the  manner  alleged  in  the  complaint; 
and  it  appeared  to  be  the  custom  on  the  defendant's  road  for 
section-hands  employed  to  repair  the  road  to  labor  upon  the  tie- 
trains  in  distributing  ties  whenever  the  road-master,  who  had 
control  of  them  and  of  that  train,  so  directed.  The  evidence 
was  conflicting  as  to  the  speed  of  the  train  when  the  injury  oc- 
curred. There  was  also  some  conflict  as  to  whether  there  was 
any  negligence  or  want  of  skill  on  the  part  of  Taylor  at  the 
time.  There  was  some  evidence  tending  to  show  that  the 
negligence  of  the  son,  and  his  disregard  of  Taylor's  directions, 
produced  the  injury;  but  this  was  also  controverted  by  proof 
tending  to  show  the  contrary.  The  son  was  an  infant,  aged 
eighteen  years,  though  apparently  of  mature  growth,  and  the 
plaintiff  hired  him  to  the  defendant,  and  received  his  wages. 

Objection  is  made  to  instructions  given  to  the  jury;  but  we 
do  not  perceive  any  error  in  them,  and  we  do  not  present  them 
in  detail  for  the  reason  that  no  useful  purpose  would  be  ac- 
complished thereby.  The  objection  made  that  they  assume 
facts  not  in  evidence  is,  we  think,  not  true  in  fact.  The  ques- 
tions of  fact  were  all  left  to  the  jury. 

But  the  court  below  did  err,  greatly  to  the  prejudice  of  the 
defendant  doubtless,  in  refusing  the  first  and  fifth  instructions 
asked  by  the  defendant.  The  first  was,  in  substance,  that  if 
at  the  time  of  the  injury  the  son  was  in  the  defendant's  ser- 
vice for  hire,  and  the  injuiy  was  caused  by  his  own  negligence, 
or  the  negligence  of  a  fellow-servant  engaged  in  the  same  gen- 
eral employment,  the  verdict  must  be  for  the  defendant,  unless 
the  defendant  was  negligent  in  hiring  the  co-servant  by  whose 
negligence  the  injury  was  caused.  This  is  good  law,  and  was 
applicable  to  the  evidence.  The  fifth  was  similar  in  effect, 
with  the  addition  of  the  proposition  that  the  minority  of  the 
son  would  in  such  a  case  make  no  difference. 

Various  other  instructions  were  asked  and  refused,  we  think 
properly.  They  seem  to  us  liable  to  objectiou,  either  because 
they  do  not  definitely  state  the  law,  or  because  they  were  not 
applicable  to  the  evidence.  It  is  not  necessary  to  prolong  this 
opinion  by  stating  them  specifically. 

It  is  urged,  also,  that  the  verdict  is  against  the  evidence. 
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As  it  is  not  necessary  for  us,  under  the  circumstances,,  to  ex- 
press an  opinion  on  that  subject,  we  deem  it  best  not  to  do  so, 
for  the  reason  that  the  case  upon  the  next  trial  may  present 
very  different  facts,  and  we  do  not  wish  to  occupy  the  field  of 
investigation  belonging  to  the  jury  which  shall  hereafter  be 
charged  with  it.     The  frequency  of  this  class  of  cases,  and 
those  of  kindred  character,  and  the  facility  with  which  dam- 
ages are  often  recovered,  seems  to  justify  the  general  remark 
here,  that  it  is  often  the  duty  of  the  judge  presiding  at  nisi 
priiM  to  interfere  with  verdicts  where  this  court,  consistently 
with  the  established  rules  by  which  it  is  governed,  cannot 
interpose.    That  judge  has  opportimities  of  estimating  the 
value  of  the  evidence  which  this  court  has  not.    Here,  much 
weight  attaches  and  is  due  to  the  fact  that,  seeing  and  hearing 
the  witnesses  face  to  face,  he  has  refused  a  new  trial.    It  has 
been  questioned  whether  the  court  of  last  resort  should  possess 
the  power  to  order  a  new  trial  upon  the  evidence,  no  error  of 
law  existing  on  the  record.    However  that  may  be,  it  is  cer- 
tain that  no  case  should  ever  exist  where  this  court  could 
rightfully  reverse  the  judgment  upon  that  ground. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 


LiABiuTT  ov  Mashe  vob  Ihjubt  to  Sbbvant  ntoM  Nbqligengb  of 
Fellow-skrvant:  See  Oilman  ▼.  ShsUm  R  H.  Corp.,  87  Am.  Dec.  635,  and 
oases  cited  in  the  note  640;  Donaldson  v.  Miinadppi  etc  R,  R.  Co.,  87  Id.  391» 
and  note  400;  Louisville  etc  R.  R.y.  Collins,  87  Id.  486,  and  note  492. 

Servant  Assumes  Risk  or  ms  Emflotkent:  Oilman  ▼.  Bcuiem  R,  R, 
Corp.,  87  Am.  Dec.  636,  and  note  639. 

Who  abb  Fellow-sbbvants  Bngaqed  m  Ck>MMON  Ekploticiht:  OUmam 
▼.  Basiem  R.  R.  Corp.^  87  Am.  Dec  635,  and  note  639;  DwaJtdwn  ▼.  MMamppl 
etc  R.  R,  87  Id.  391,  and  note  400.  Thoogh  the  negligent  Bervant  is  the 
superior  of  the  injured  servant,  the  master  may  be  liable  if  they  are  engaged 
in  a  common  employment:  Thayer  v.  8L  Louis  etc  R.  R.  Co,,  85  Id.  409,  and . 
note  413;  Louisville  etc.  R.  R.  Co,  v.  ColUns,  87  Id.  486,  and  note  492.  In 
Oormley  y.  Ohio  etc  R'y  Co.,  72  Ind.  33,  it  was  said  that  under  the  later  In- 
diana decisions  a  servant  of  a  railroad  company  employed  in  repairing  the 
track  thereof,  and  one  employed  in  running  trains  thereon,  are  engaged  in 
the  same  general  undertaking;  and  where  the  former  is  injured  by  the  negli- 
gence of  the  latter,  the  company  is  not  liable  therefor,  notwithstanding  a 
di£ferent  rule  may  be  deduced  irom  the  principal  case  and  other  earlier  au- 
thorities in  this  state. 

Master  is  Bound  to  Sblbot  Gabeful  abd  Sku^lful  Sebvabts,  and  is 
liable  to  any  of  their  fellow-servants  for  negligence  in  this  respect:  Oilman 
V.  Bastem  R,  R.  Corp.,  87  Am.  Dea  635,  and  note  640;  Stww  v.  Housatonic 
R.  R,  Co.,  85  Id.  720,  and  note  730;  Rogers  v.  Overton,  87  Ind.  413,  citing  the 
principal  case.    It  is  the  duty  of  a  railroad  corporation  to  use  every  reasom- 
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able  care  in  the  proper  constraction  of  its  road,  and  in  supplying  it  with 
Qf^cessary  equipment^  including  properly  constructed  engines,  and  the  necea- 
sary  and  proper  materials  for  its  repair,  and  the  selection  of  competent, 
skillful,  and  trusty  subordinates  to  supervise,  inspect,  repair,  and  regulate 
the  machinery,  and  to  regulate  and  control  the  operations  of  the  road.  If 
these  duties  are  performed  with  care  and  diligence  by  the  directors,  and  one 
of  the  persons  so  employed  is  guilty  of  negligence  by  which  an  injury  occurs 
to  another,  it  is  not  the  negligence  of  the  directors  or  master,  and  the  com 
pany  is  not  responsible:  Columbua  etc  i?V  ^o*  ^-  AmM,  31  Id.  186,  citing 
the  principal  case.  And  while  a  railroad  company  is  not  responsible  to  one 
employee  for  an  injury  resulting  from  the  mere  negligence  or  incompetence 
of  a  co-employee  in  tlie  same  general  employment,  it  is  liable  in  such  case 
where  the  company  has  been  guilty  of  negligence  in  the  employment  of,  or 
after  notice  continuing  in  the  employment,  the  negligent  or  incompetent 
employee,  thereby  conducing  to  the  injury:  Ohio  etc  M'y  Co,  r,  CoUam,  73 
Id.  269,  citing  the  principal  case. 

GoNTBiBUTOKT  NBauosNOB  Pbkvbntino  Reootbbt:  See  EvammUe  etc 
B,  R.  Co,  ▼.  Dtmoofi,  post;  p.  322,  and  note. 


Blooh  v.  Isham. 

[28  IvniANA,  87.] 
COTSNART    TO    PaT    OwNBE    OV    ADJOININa    LoT    OlTB    HaLV    OV    GO0T    OV 

Pabtt-wall  erected  by  him  when  the  covenantor  should  use  the  wall  is  a 
personal  covenant,  and  does  not  pass  to  the  grantee  of  the  covenantee. 
OwnRs  ov  Adjoining  Prkmisks  abb  not  Txnants  in  Coumon  of  Pabtt- 
wall,  but  each  owns  in  severalty  the  part  thereof  on  his  side  of  the 
line,  with  an  easement  of  support  from  the  other  part. 

Action  on  contract.    The  opinion  states  the  case. 

T.  J.  Merrifield  and  W.  H.  Calhinsj  for  the  appellant 
H.  A.  OiUettf  for  the  appellees. 

By  Court,  Oreoory,  J.  The  case  made  by  the  complaint 
is  this:  Schenck  and  Isham,  being  the  owners  of  adjoining 
lots  in  Valparaiso,  entered  into  a  written  agreement,  wherel)y 
Schenck  acquired  the  right  to  build  one  of  the  walls  of  a  brick 
store  then  in  process  of  erection  on  his  own  lot,  with  one  half 
of  its  thickness  resting  on  the  lot  of  Isham;  and  Isham  ac- 
quired for  himself,  his  heirs  or  assigns,  the  right  to  use  said 
wall  by  joining  a  building  thereon,  and  agreed  for  himself  and 
them  to  pay  one  half  of  the  original  cost  of  said  wall,  when  he 
or  they  should  use  the  same.  Schenck  completed  the  brick 
store  on  his  lot,  with  one  half  of  the  width  of  one  of  its  walls 
standing  on  Isham's  lot.    Afterwards  Schenck  conveyed  his 
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lot  and  store  to  Bloch  and  others,  and  Bloch  subsequently  be- 
came the  sole  owner  of  the  lot  and  its  appurtenances;  and 
while  he  was  such  owner,  Isham  built  a  brick  building  on  his 
own  lot,  and  used  the  wall  in  question.  A  demurrer  was  bqb- 
tained  to  the  complaint. 

The  only  question  raised  below  and  here  is,  whether  Bloch 
has  a  right  to  recover  of  Isham  the  price  to  be  paid  by  him 
for  the  use  of  the  wall,  or  whether  the  right  of  action  is  in 
Schenck.  The  case  turns  upon  the  solution  of  the  question 
as  to  whether  Isham's  agreement  to  pay  for  one  half  of  the 
party-wall  is  a  covenant  running  with  the  land. 

There  is  some  conflict  in  the  authorities  on  this  point.  In 
Burlock  V.  Peck^  2  Duer,  90,  the  superior  court  of  New  York 
held  that  such  a  covenant  passed  to  the  grantee  of  the  prem- 
ises on  which  the  building  of  the  covenantee  was  erected.  It 
is  otherwise  held  in  Pennsylvania:  Irigles  v.  Bringhursiy  1 
Dall.  341;  Todd  v.  Stokes,  10  Pa.  St.  165;  GUbeH  v.  Drew,  10 
Id.  219;  Hart  v.  Kucher,  6  Serg.  &  R.  1. 

It  is  claimed  that  the  cases  in  Pennsylvania  turn  on  a  stat- 
ute. That  statute  simply  provides  that  '^the  first  builder 
shall  be  reimbursed  for  one  moiety  of  the  charge  of  the  party- 
wall,  or  for  so  much  as  the  next  builder  shall  use,  before  he 
breaks  into  the  wall."  There  is  nothing  in  this  statute  which 
is  not  embraced  in  the  agreement  of  the  parties  in  this  case. 

Brown  v.  Pentz,  1  N.  Y.  Legal  Obs.  24,  was  never  officially 
reported,  and  we  do  not  recognize  it  as  authority. 

But  we  think  that  the  ruling  of  the  supreme  court  of  Mas- 
sachusetts in  Weld  v.  Nichohj  17  Pick.  538,  is  conclusive  on 
this  question.  It  was  there  held  that  the  liability  to  pay  for 
the  party-wall  was  a  mere  personal  liability,  and  not  repug- 
nant to  a  covenant  in  a  deed  that  the  land  was  free  from  en- 
cumbrances. 

The  easement  which  passed  from  Schenck  to  his  grantees 
was  the  right  to  the  support  of  the  party-wall  afforded  by  that 
part  thereof  which  rested  upon  the  land  of  Isham. 

Schenck  and  Isham  were  not  tenants  in  common  of  the 
party-wall,  but  each  owned  the  part  thereof  on  his  side  of  the 
line.  Schenck  advanced  the  money  to  build  Isham's  moiety, 
on  the  agreement  of  the  latter  that  he  or  his  heirs  would  repay 
it  when  he  or  they  should  have  occasion  to  use  the  wall. 
This  is  clearly  a  mere  personal  covenant,  in  no  wise  connected 
with  or  affecting  the  enjoyment  of  the  lot  conveyed  to  Blooh. 

The  judgment  is  affirmed,  with  costs. 


May,  1867.]  Bloch  v.  Isham.  289 

Law  of  Pabtt-walls.  — /^^ntfoii  and  J^aktn  </  /^or^tmOi,  and  Law 
Gooufdng.  —  Similar  to  the  orban  senritade  of  the  civil  Uw,  by  virtue  of 
which  an  adjoiiiiiig  owner  was  entitled  to  reit  a  beam  or  stone  of  his  build- 
ing  in  or  npon  his  neighbor's  wall,  is  the  easement  incident  to  party-waUa 
existing  at  the  common  law.  This  subject  is,  however,  governed  by  com* 
moii-law  rales  only,  from  the  principles  of  which  mnst  be  deduced  the  rights, 
dntieB,  and  liabilities  of  adjoining  owners;  and  though  assistanoo  upon  such 
questions  may  be  obtained  from  the  French  law,  which  is  voluminous  in  this 
r^ard  (see  extensive  excerpts  from  this  law  in  Washburn  on  Easements,  4th 
ad.,  623-^630),  the  French  or  civil  law  cannot  apply  when  in  derogation  of 
the  common  l9.w  except  by  virtue  of  legislation:  Shared  v.  Ci»co,  4  Sandf. 
481.  Nor  cau  '«^o  legal  rights  of  adjoining  lot-owners  be  a£fected  by  a  usage 
or  cnstoDi  ^-^'/^lent  in  a  city:  ArUomarcfU  v.  Huaaell,  63  Ala.  356;  8.  C,  35 
Am.  Ee^  40.  Though  if  the  usage  be  not  contrary  to  legal  principles,  it 
nia.y  be  th^t,  "in  so  large  and  old  a  city  as  New  York,  to  designate  a  wall 
ma  a  '^ey'unD.  may  possibly  by  usage  communicate  to  it  certain  attributes 
den'veii  from  the  understanding  and  customs  of  builders  and  those  dealing  in 
th<c  sale  of  real  estate  with  buildings  erected  thereon  ":  FeUrech  v.  Leamy,  9 
6o9W.  5S?5,  per  Robertson,  J.  And  in  Cforhoun  v.  (Trom,  126  Mass.  232,  it  is 
held  that,  on  the  issue  whether  the  owner  of  land  in  a  city,  who  builds  a 
party- wall  under  an  agreement  with  the  adjoining  owner  reciting  that  "  any 
points  respecting  the  same  which  are  not  herein  specifically  provided  for 
shall  be  decided  by  the  custom  in  regard  to  party- walls  in  said  city,"  is  bound 
to  put  flues  therein  for  the  use  of  the  adjoining  owner,  an  expert  may  be 
asked  if  party- waUs  in  that  city  are  "  usually  constructed  with  flues  for  the 
aooonunodation  of  the  adjacent  estate.'* 

A  party-wall  is  created  as  such  in  three  ways  only:  by  contract,  actual  Ot 
presumptive,  from  long  user,  between  the  adjoining  owners;  by  statute:  lAd 
/.  Honibookt  2  W.  Va.  340;  or  by  grant  from  the  original  owner  of  two  lots, 
jrho  erects  a  party-wall  between  them,  and  afterwards  conveys  them  to 
different  grantees:  See  ii|/ra.  It  is  ordinarily  a  wall  standing  partly  on  the 
land  of  each  of  the  adjoining  owners,  and  serving  as  a  division  wall  between 
their  buildings,  and  used  by  both  equally  for  all  the  purposes  of  an  exterior 
wall;  this  use  including  not  only  the  support  of  beams  and  the  construction 
therein  of  fireplaces  and  flues,  but  also  the  formation  of  a  complete  and  per- 
fect junction,  in  an  ordinary  good  mechanical  manner,  between  it  and  the 
exterior  walls  of  the  houses:  FeUrtch  v.  L&imy,  9  Bosw.  511;  Naaii  v.  j^e/np, 
49  How.  Pr.  522;  see  WebOer  v.  Steoena,  5  Duer,  553;  McOiUigan  v.  Evans,  8 
Fhila.  264;  Wataon  v.  Oray,  14  Ch.  Div.  192.  It  is  not  indibpensable,  how- 
ever, that  a  party-wall  should  stand  equally  on  the  land  of  each  proprietor. 
Its  use  as  a  party-wall  is  the  great  criterion;  and  though  its  foimdation  is 
not  laid  equally  upon  the  lot  of  each  party,  and  though  after  it  rises  above 
the  foundation  it  is  whoUy  within  the  premises  of  one  of  them,  yet  it  is  a 
party .waU  if  used  as  such,  provided  its  character  in  other  respects  is  prop- 
erly established  by  contract,  actual  or  presumptive,  from  long  user,  or  by 
statute:  Weatem  Bank's  Appeal,  102  Pa.  St.  171;  Qin-dtm  v.  Milms,  10  Phila. 
15;  Beaoer  v.  NutUrt  10  Id.  345.  Indeed,  though  the  wall  stand  wholly 
upon  the  land  of  one  proprietor,  it  may  yet  become  a  party-wall  if  it  has 
been  used  and  enjoyed  as  such  by  both  proprietors  for  the  prescriptive 
period;  for  under  such  circumstances,  the  law  presumes  an  agreement  be- 
tween the  parties  that  the  wall  shall  be  a  party- wall:  Brown  v.  Werner^  40 
Md.  15;  see  Henry  v.  Koch^  80  Ky.  391;  S.  C,  44  Am.  Rep.  484;  Rogera  v. 
Sinaftamer,  50  N.  Y.  646. 
Am.  DSC.  Vou  Xcn— 19 
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But  a  wall  which  is  wholly  upon  the  land  of  one  owner  and  is  not  need  u 
such  IB  not  a  party-wall,  and  the  adjoining  owner  cannot  baild  into  it  witli- 
ont  his  neighbor's  permission:  Beaver  ▼.  Nutter,  10  Phila.  345;  and  if  Iw 
does  so,  the  neighbor  has  his  action  for  damages.  He  cannot  recover  half 
the  cost  of  the  wall,  as  there  is  no  contractoal  relation  between  the  parties; 
bat  his  action  is  in  tort,  and  he  may  recover  damages  for  the  trespass:  Ahrtt' 
hams  Y.  Krmitler,  24  Mo.  69;  &  C,  66  Am.  Dec.  698;  Biaqitaif  y.  JeuneloC,  !• 
Ala.  245;  S.  C,  44  Am.  Dea  483;  Banhn  t.  CharlesB,  19  Mo.  490;  S.  C,  61 
Am.  Dec.  574.  Bat  an  injunction  will  not  issue  after  the  house  has  been 
built,  to  compel  the  builder  to  remove  his  joists  which  he  has  inserted  with- 
out license  in  the  wall  of  his  neighbor;  and  the  court  remarks  that  *'it  b 
allowable  for  a  party  to  take  the  redress  of  wrongs  of  this  character  into  hit 
own  hands.  This  was  a  case  eminently  proper  for  the  exercise  of  such  a 
right.  Had  the  injury  been  redressed  by  the  party  at  the  moment  it  was 
done,  the  consequences  would  have  been  by  no  means  so  serious  as  they  mnsft 
be  at  this  time  by  granting  the  relief  prayed,"  the  defendant's  house  having 
been  completed:  Bankm  v.  O/iorless,  sifpra. 

Party-wall,  how  Created.  —  A  division  wall  may  become  a  party-waU  bj 
virtue  of  the  express  agreement  of  the  parties;  and  at  the  present  day,  this 
is  the  usual  method  employed,  where  there  is  no  statute  regulating  the  sub- 
ject. An  adjoining  owner,  when  about  to  erect  a  building,  agrees  with  tbe 
owner  of  the  adjacent  vacant  lot  that  the  wall  of  the  building  next  to  tbe 
latter'a  lot  shall  be  erected  one  half  upon  the  land  of  each  owner,  and  that 
the  latter  shall  pay  for  one  half  the  cost  of  the  wall  when  he  uses  it.  This 
is,  in  brief,  the  most  common  form  of  contract.  And  under  its  terms,  it  is 
maintained  by  many  decisions  that  the  wall  does  not  take  on  the  character 
of  a  party-wall  until  it  is  used  as  such  by  the  owner  of  the  vacant  lot:  Glover 
V.  Mereman,  4  Mo.  App.  90;  Mohny  v.  Dixon,  65  Iowa,  136;  S.  C,  54  Am. 
Rep.  1;  and  see  ir{fira, 

A  party- wall  may  also  be  created  by  user  as  such  for  the  prescriptive 
period,  for  from  such  user  a  contract  between  the  parties  is  presumed  in  the 
absence  of  evidence  that  the  use  was  permissive  only:  Brown  v.  Werner,  40 
Md.  15;  McLaughlin  v.  Ceceoni,  5  N.  E.  B«p.  261  (Mass.);  Schile  v.  Bnb- 
hahus,  80  N.  Y.  614;  DowUng  v.  ffenninga,  20  Md.  179;  S.  C,  83  Am.  Dea 
545;  Eno  v.  Del  Vecckh,  4  Duer,  53;  S.  C,  6  Id.  17;  Orman  v.  Day,  5  Fla. 
392,  393;  CfubUt  v.  Porter,  8  Bam.  &  C.  257;  Wiltshire  v.  SU^ford,  8  Id.  250; 
Brown  v.  Windsor,  1  Cromp.  k  J.  20. 

And  again,  it  may  be  created  by  one  who  owns  both  of  two  adjoining  loti^ 
and  who  builds  a  wall  on  the  division  line  thereof,  and  then  conveys;  for  its 
use  as  a  party-wall  is  an  open  and  apparent  easement,  with  the  burden  and 
benefit  of  which  his  grantees  will  be  reciprocally  affected.  Therefore,  when 
the  owner  of  two  adjoining  lots  erects  a  building  on  each,  with  a  wall  partly 
on  each  lot  for  their  common  support,  a  conveyance  by  him  of  either  or  both 
lots  conveys  with  the  building  an  easement  for  its  support  on  that  part  of  the 
wall  which  stands  on  the  other  lot:  Webster  v.  Stevens,  5  Duer,  553;  Eno  v. 
Del  VeecJiio,  4  Id.  53;  S.  C,  6  Id.  17;  Partridgev,  Oilbert,  15  N.  Y.  601;  S.  C, 
69  Am.  Dec  632;  DoyUv,  Bitten,  6  Phila.  577;  Bicluards  v.  Boss,  9  Exch.  21^ 
Murlpv.  McDermoO,  8  Ad.  &  E.  138;  Watson  v.  Oray,  L.  R.  14  Ch.  Div.  192. 
And  furthermore,  where  two  persons  receive  conveyances  from  the  same 
grantor,  with  knowledge  of  the  fact  that  the  wall  of  a  building  on  one  of  the 
lots  is  upon  the  other  lot,  the  wall  is  an  easement,  of  which  the  party  owning 
the  building  cannot  be  deprived,  and  if  the  other  owner  attempts  to  tear 
down  the  wall  he  may  be  enjoined  and  required  by  judgment  to  repair  the 
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kmage  he  has  committed,  by  placing  the  wall  in  its  fonner  oonditionf  or 
the  owner  of  the  building  may  be  permitted  to  do  so  at  his  expense:  Henry 
7.  JToc/i,  80  Ky.  391 ;  S.  C,  44  Am.  Kep.  484.  An  interesting  instanee  of  this 
principle  is  found  in  Rogers  ▼.  Sinslteimer,  50  N.  Y.  646,  which  goes  even 
further  than  Henry  v.  Kock,  ntpra.  In  RojerB  v.  Snuheimer,  a  person  owning 
two  adjoining  lots  erected  a  house  on  each,  with  a  party-wall  between  theuL 
Afterwards  he  conveyed  one  lot  to  the  plaintiff's  grantor,  and  one  to  the  de* 
fendant's  grantor,  by  deeds  recorded  the  same  day.  The  description  in  the 
fonner  deed  conveyed  the  land  on  which  the  party- wall  stood,  and  two  inches 
beyond.  The  plaintiff  bronght  action  to  recover  possession  of  the  strip  from 
the  center  of  the  party-wall  to  the  boundary  line.  And  it  was  held  that  the 
plaintiff's  premises  were  charged  with  a  servitude  of  having  the  wall  stand 
ts  an  exterior  wall  to  the  defendant's  house,  and  as  a  support  to  its  beams  so 
long  at  least  as  the  buildings  should  endure,  since  the  servitude  was  both  con- 
tinuous and  apparent,  being  one  which  would  be  discovered  on  an  inspection 
of  the  premises  by  one  reasonably  familiar  with  the  subject.  And  the  right 
to  use  the  party- wall  necessarily  carried  with  it  the  right  to  occupy  the  two- 
inch  space  with  the  timbers  which  were  to  find  support  in  the  wall,  and  to 
have  the  buildings  and  wall  remain  as  they  were  at  the  time  of  the  coovey- 
ioce  from  the  original  owner,  while  they  endure;  and  actual  possession 
therefore  could  not  be  given  to  the  plaintiff.  But  it  was  a  question  whether 
sn  action  of  ejectment  would  lie,  but  at  all  eVents,  all  the* plaintiff  could  re- 
cover would  be  the  fee,  subject  to  the  easement 

If,  however,  one  of  the  vendees  of  the  original  owner  has  neither  actual 
Qor  constructive  notice  of  the  right  granted  to  his  neighbor  by  the  conimon 
grantor,  to  use  for  purposes  of  support  a  division  wall  which  stands  wholly 
upon  his  land,  he  will  not  be  bound  by  it.  And  the  fact  that  a  wooden 
structure  has  been  built  against  the  wall  of  a  stable,  which  is  of  brick,  is 
not  sufficient  to  put  the  vendee  on  notice,  where  to  all  appearances  the 
wooden  erection  only  adjoined  the  stable,  and  was  fastened  to  it  by  spikes, 
uid  a  wooden  strip  of  so  dight  and  temporary  a  character  that  no  one  would 
■oppose  the  brick  wall  was  appurtenant  to  the  wooden  building:  HeimlmcJia 
^SPtal,  7  Atlantic  Rep.  737  (Penn.).  In  Price  v.  McConnelly  27  III.  255,  the 
constmctioa  of  a  deed  was  involved.  Ihe  deed  conveyed  to  M.  certain 
premises,  extending  to  the  west  line  of  the  west  wall  of  a  brick  building  upon 
the  premises,  so  that  it  included  the  whole  of  the  west  wall,  with  the  reser- 
vation that  the  owners  of  the  ground  on  both  sides  should  have  the  mutual 
Q*s  of  the  present  partition  wall.  At  that  time  there  was  a  small  one-story 
^ck  building  on  the  lot  adjoining  on  the  west.  Subsequently  M.'s  grantors 
^ODYeyed  this  other  lot  to  P.,  who  tore  down  the  small  building  and  erected 
one  much  higher  and  extending  farther  along  on  M.  s  wall.  It  was  held  that 
^  reservation  in  the  deed  to  M.  extended  only  to  such  portions  of  the  west 
▼all  as  were  then  used  as  a  partition  between  the  buildings,  and  that  P.  had 
no  right  to  the  mutual  use  of  any  other  or  greater  part  of  this  west  wall. 

Ownenhip  of  Party-waUa  and  Easements  Incident  (hereto.  —  '1  here  are  many 
English  and  some  American  decisions  which  regard  the  adjoining  owners  as 
tenants  in  common  in  equal  moieties  of  the  party-wall,  and  of  the  land  on 
which  it  stands:  CubiU  v.  Porter,  8  Bam.  &  C.  257;  ir«7to/uVc  v.  Sulford,  8  Id. 
259;  Wai9tm  v.  Oray,  L.  R.  14  Ch.  Div.  192;  Orman  v.  Day,  6  Fla.  392,  393; 
Montgomery  v.  Masonic  Hall,  70  Ga.  38;  Brown  v.  Werner,  40  Md.  15.  But 
these  are  cases  where  the  character  of  party- wall  is  acquired  by  long  user, 
*ad  where  the  actual  division  line  between  the  adjoining  premises  is  not 
known,  or  the  wall  actually  stands  wholly  upon  the  land  of  ono  owner,  in 
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which  caae  long  vaer  by  both  owners  will  make  them  presamptively  tenants 
in  common  of  the  walL  "The  principle  of  the  decidoDB  is,  that  while  the 
common  user  is  presamptive  evidence  of  a  tenancy  in  common  in  the  land  and 
wall,  that  presumption  is  rebutted  by  proof  of  the  precise  extent  of  the  land 
originally  belonging  to  each  owner,  and  each  is  then  deemed  the  ezdnaiYe 
owner  of  so  much  of  the  wall  as  stands  on  his  own  land  ":  Sherrtd  v,  Cisco, 
A  Sand.  490.  See  also  McUts  y.  HatOins,  5  Tannt  20;  WiUAire  v.  Sidfard^  8 
Bam.  &  C.  259;  CubiU  v.  Porter,  8  Id.  257.  Therefore,  when  the  division  line 
of  the  two  lots  is  known,  and  a  wall  is  built  by  one  owner,  or  by  both  owners 
at  their  joint  expense,  partly  upon  the  land  of  each,  the  land  covered  by  the 
party-wall  remains  the  several  property  of  the  owner  of  each  half;  and  each 
owner  owns  in  severalty  that  portion  of  tiie  party-wall  which  stands  on  his 
land;  but  the  title  of  each  owner  is  qualified  by  the  easement  to  which  the 
other  is  entitled,  of  supporting  his  building  by  means  of  the  half  of  the  wall 
belonging  to  his  neighbor;  and  this  is  all  that  either  can  convey:  Oibaon  v. 
Jlolden,  115  lU.  199;  Ingals  v.  Plamondon,  75  Id.  118,  123;  Hoffman  v.  Kuhn, 
£7  Miss.  750;  Burlock  v.  Peck,  2  Duer,  90;  Sherred  v.  Cisco,  4  Sand.  480; 
Burton  v.  MofftU,  3  Or.  29;  Dauenhauer  v.  Devine,  51  Tex.  480;  JerddnB  v. 
JSpooner,  5  Gush.  419;  S.  C,  52  Am.  Deo.  739;  MaUs  v.  Hawkins,  5  Taont.  20; 
Murly  V.  McDermoU,  8  Ad.  &  £.  138.  See  WaXson  v.  Gray,  L.  R.  14  Oh.  Biv. 
192.  Elach  owner  has  an  easement  for  the  support  of  his  building  by  the  por- 
tion of  the  wall  Standing  upon  the  land  of  his  neighbor:  Webster  v.  Stevens, 
5  Duer,  553;  Dowling  v.  Hennings,  20  Md.  179;  S.  C,  83  Am.  Dec.  545.  And 
an  owner  who  has  consented  to  the  building  of  a  party-wall  partly  upon  his 
premises  cannot  tear  away  such  wall  after  a  building  has  been  erected  upon 
the  faith  of  his  acquiesence  in  its  location  and  construction:  MiUer  v.  Brown, 
33  Ohio  St.  547.  But  this  easement  of  support  is  the  only  proper  easement 
incident  to  a  party- wall,  and  it  does  not  include  a  right  to  the  unobstructed 
nse  of  a  flue  which  is  upon  the  land  of  the  other  owner:  Ingals  v.  Planumd4)n, 
75  ni.  118,  123.  See  McLaughUn  v.  Ceaxmi,  5  N.  EL  Rep.  261.  And  to  affect 
a  purchaser  with  notice  of  such  an  easement,  it  must  be  obvious  and  apparent 
to  any  observer;  but  if  such  is  the  case,  the  purchaser  will  be  bound  by  the 
easement:  Ingals  v.  Plamondon,  supra.  The  easement  of  support  is  an  ease- 
ment which  attaches  to  and  runs  with  the  land:  Raioaon  v.  BeU,  46  Ga.  19; 
and  is  a  valuable  appurtenant,  which  passes  with  the  title  to  the  property: 
Hendricks  v.  Stark,  37  N.  Y.  106;  McOitiigan  v.  Bvans,  8  Phila.  264. 

Wall  Erected  by  Tenants.  — Where  a  common  wall  is  erected  by  tenants  for 
years,  although  it  may  be  a  party-wall  as  between  themselves,  it  creates  no 
easement  binding  on  the  owner  of  the  reversion  in  fee  that  can  prevent  snch 
owner  when  the  term  expires  from  dealing  with  his  property  as  if  no  sndi 
wall  had  been  erected;  and  the  legal  rights  of  a  grantee  of  a  reveraianer  are 
the  same:  Webster  v.  Stevens,  5  Duer,  5^. 

Party-wall  is  not  Encumbrance;  and  though  it  stands  partly  on  the  premises 
conveyed,  it  will  not  constitute  a  breach  of  the  covenant  against  encum- 
brances:  Bertram  v.  Curtis,  31  Iowa,  46.  So  one  who  purchases  a  hotel  and 
premises  at  public  auction  without  being  informed  that  part  of  the  walls  of 
the  hotel  adjoining  other  buildings  are  party-walls  cannot  for  that  reason 
refuse  to  complete  the  purchase:  Hendricks  v.  Stark,  37  N.  Y.  106.  And  in 
Weld  V.  Nichols,  17  Pick.  538,  it  is  held  that  the  lial»aity  of  the  grantor  to 
pay  for  a  portion  of  a  party-wall  is  a  mere  personal  liability,  and  consequently 
not  repugnant  to  his  covenant  against  encumbrances.  Bat  a  grant  of  a  privi- 
lege to  use  a  wall  as  a  party- wall  is  not  a  mere  license^  but  an  abedlute  and 
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iire?Doable  grant  creating  a  permanent  encmnbranee,  and  oonatitDtes  a  breach 
of  the  covenant  against  encambranoes:  OiUa  v.  Duyro,  ]  Dner,  331. 

Pkbformaitcb  or  Work  ctpok  Partt-wall. — Neither  owner  can  inter* 
fere  irith  a  party ^wall  to  the  detriment  of  the  other,  or  do  anything  to  it 
which  will  weaken  ity  or  pull  it  down,  without  the  other's  consent:  WAsUr  ▼. 
Staeng,  5  Dner,  553;  Earl  v.  BeadUsUm,  42  N.  Y.  Sup.  Ct.  2M;  Sherrtd  y. 
Cuco,  4  Sand.  480;  EtiO  v.  Del  Vecchio,  4  Duer,  53;  S.  C,  6  Id.  17;  Hoffman 
V.  Kubn,  57  Miss.  750;  DowUng  v.  Henninga,  20  Md.  170;  S.  C,  83  Am.  Dec 
545.  And  if  he  does  so^  he  is  liable  for  the  injury  cansed:  Eno  v.  Del  VeccMo^ 
supra.  Neither  can  change  the  wall  so  as  to  displace  the  timbers  of  the  other 
supported  by  the  wall,  or  in  any  wise  injure  or  make  them  insecure:  Moni- 
ffomery  v.  Masonic  Ball,  70  Ga.  38.  And  even  in  building  upon  a  vacant  lot 
the  owner  who  has  a  right  to  use  an  adjoining  wall  as  a  party-wall  must  usa 
in  proper  care  to  prevent  injuiy  to  his  neighbor's  house;  and  the  neoesaity 
for  the  exercise  of  care,  caution,  and  skill  is  enhanced  in  proportion  to  tha 
danger  to  the  adjoining  property  from  the  nature  of  the  work  to  be  done: 
O'Danid  v.  Bakers*  Union,  4  Houst.  488.  In  case  of  injury  thus  caused  by 
work  done  on  the  adjoining  premises,  a  landlord  can  recover  only  for  the  in- 
JTuy  to  the  reversion:  Eno  v.  Del  Veeehio,  4  Duer,  53;  S.  C,  6  Id.  17. 

Repairing,  Tearing  down,  and  Reeomiructing  Party-wall  —  Sither  owner 
may,  however,  when  it  is  necessary,  repair  the  party- wall  in  a  careful  and 
ckJllfnl  manner,  with  as  little  damage  as  possible:  Moore  v.  Rayner,  58  Md« 
411;  Hoffman  v.  Kuhn,  57  Miss.  750.  See  Pierce  v.  Dyer,  109  Mass.  377. 
And  there  is  some  authority  to  the  efifeot  that  the  adjoining  owner  will  be 
liable  to  contribute  to  the  expense  of  necessary  repairs  made  by  his  neighbor: 
List  V.  Bambrook,  2  W.  Va.  346.  See  also  CampbeU  v.  Messier,  4  Johns.  Ch. 
335;  S.  C,  8  A"»-  Dec  570.  At  least  the  adjacent  proprietor  of  a  dangerous 
party-wall  who  neglects  to  join  in  the  expense  of  rebuilding  it  cannot  main- 
tain an  action  for  the  inconvenience  occasioned  by  repairs  thereon  made  with 
dne  care  and  dispatch:  Crashaw  v.  Sumner,  50  Mo.  517. 

So  when  a  party-wall  has  become  so  dilapidated  as  to  be  unsafe,  the  ownei 
of  one  building  has  the  right,  upon  reasonable  notice  to  the  adjoining  tenant,, 
to  replace  it»  and  if  not  negligent  in  so  doing,  he  is  not  liable  in  damages: 
Seftfle  V.  Brokkahus,  80  N.  Y.  614;  Partridge  v.  Gilbert,  15  Id.  601;  S.  C,  69 
Am.  Dec  632.  But  where  the  taking  down  of  a  building  will  not  injure  the 
wall,  it  is  not  necessary  to  give  notice  of  the  intention  to  do  so:  Earl  v. 
Readleaton,  42  N.  Y.  Sup.  Ct.  294. 

Ordinarily  neither  has  the  right  to  pull  down  the  party-wall  without  the- 
other's  consent:  Sherred  v.  Cisco,  4  Sand.  480;  Eno  v.  Del  Vecchh,  4  Duer,. 
^;  S.  C,  6  Id.  17.  And  one  who  tears  down  part  of  a  party- wall,  claiming 
that  it  stands  entirely  upon  his  own  land,  and  intending  to  erect  a  new  wall 
without  giving  the  adjoining  owner  any  benefit  from  it  as  a  party-wall,  is  a 
trespasser,  and  is  liable  for  the  resulting  damages,  and  contributory  negli- 
gence is  no  defense,  as  the  action  is  not  based  on  negligence:  ScldU  v. 
Brdhahma,  80  K.  Y.  614.  Nor  can  the  adjoining  owner  destroy  the  charac- 
ter of  the  structure  as  a  party -wall.  His  neighbor  has  an  easement  of  sup- 
port in  a  solid  party-wall,  and  an  injuncition  will  be  granted  to  restrain  the 
adjoining  owner  from  cutting  away  a  portion  of  the  face  of  an  ancient  party- 
wall,  and  erecting  a  new  wall  upon  his  own  land  at  a  distance  of  two  inches 
from  that  portion  of  the  ancient  wall  which  is  left  standing  and  connected 
with  it  by  occasional  projecting  bricks  and  ties:  Phillips  v.  Bordman,  4  Allen,. 
'147.  Thus  the  use  by  S.  of  the  existing  easement,  a  party- wall  between  th» 
house  purchased  by  M.  and  S.'s  house  adjoining,  for  a  purpose  antagonistio  ta 
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the  expressed  design  of  S.  in  bnilding  the  honaes  by  which  the  adjoining  honaa 
was  enlaiged,  not  as  a  private  residence,  but  for  business  purposes,  may  be 
restrained,  though  S.  would  have  the  right  to  build  upon  the  party-wall  if 
the  object  were  to  enlarge  his  house  as  a  private  residence:  Mtuffrave  v. 
Shervjood,  60  How.  Pr.  339,  reversing  S.  C,  54  Id.  338.  And  so  where  two 
adjoining  dwelling-houses  are  supported  by  a  wall  standing  partly  on  the  soil  of 
each  owner,  which  was  erected  as  a  party-wall  and  has  been  used  as  such  for 
over  twenty  years,  and  one  of  such  owners  without  the  consent  of  the  other 
removes  it  while  in  a  sound  condition,  and  suitable  and  sufficient  for  the 
purpose  for  which  it  was  erected,  and  erects  a  store  on  his  lot  and  a  new 
party-wall,  he  is  liable  to  the  owner  of  the  adjoining  lot  for  any  loss  of  rent 
caused,  and  the  expense  of  all  repairs  made  necessary  by  the  removal  ai  the 
old  and  the  erection  of  the  new  party-wall:  PoUer  v.  WTtiie,  6  Bosw.  644. 
In  HieaU  v.  Morris,  10  Ohio  St  523,  S.  C,  78  Am.  Dec  280,  however,  it  waa 
held  that  where  two  adjoining  owners  construct  a  party-wall,  and  use  the 
same  for  twenty-one  years,  under  an  agreement  containing  no  express  stipula- 
tion as  to  the  continuance  or  termination  of  such  joint  use,  one  of  the  par- 
ties may,  if  he  desires  to  remove  the  building  upon  his  lot  in  order  to  ereet 
another  thereon,  notify  the  other  of  his  intention  to  remove  that  portion  of 
the  wall  standing  upon  his  land,  and  upon  the  other  party  refusing  to  snfier 
or  permit  such  removal,  he  may  proceed  to  take  the  wall  down,  using  due 
and  proper  care  to  prevent  injury  to  that  part  of  the  wall  standing  upon  the 
lot  of  the  other  party,  without  being  liable  in  an  action  therefor. 

Where  the  owner  of  a  vacant  lot  who  desires  to  erect  a  building  of  certain 
dimensions  on  the  lot  finds  that  the  wall  of  his  neighbor's  house,  which  is 
built  up  to  the  boundary  line  of  the  lot,  is  so  thin  that  the  weight  of  his  pro- 
spective building,  although  erected  within  the  bounds  of  his  own  lot,  would 
destroy  his  neighbor's  house,  he  has  the  legal  right  to  take  down  the  nei^- 
boring  wall,  and  replace  it  by  one  strong  enough  to  support  the  bnilding  he 
shall  erect.  Such  reasonable  care  must  be  observed  by  him,  however,  as  will 
render  the  inconvenience  and  loss  to  his  neighbor  as  small  as  practicable;  and 
his .  care  must  be  proportioned  to  the  risk  of  loss  and  inoonvenienoe  to  his 
neighbor  that  his  undertaking  may  occasion;  and  he  is  liable  for  whatever 
actual  damage  his  neglect  to  take  such  care  may  entail:  OtUwerth  v.  Heddem, 
30  La.  Ann.,  pt.  1,  30.  The  owner  of  a  party-wall  cannot^  however,  ba 
compelled  to  take  it  down  at  his  own  expense  because  it  is  not  of  sufficient 
strength  for  an  erection  which  his  neither  desires  to  make  on  the  adjoining 
prendses:  Fergtutm  v.  Fallons,  2  Phila.  168. 

Where  a  business  has  been  partially  interrupted  because  of  the  trespasa  in 
wrongfully  tearing  down  a  party-wall,  it  is  competent  to  prove  npon  the 
question  of  damages  the  amount  of  business  previously  done^  and  how  mnch 
lees  the  business  was  during  the  months  when  the  injury  occurred  than  daring 
the  corresponding  months  of  the  previous  year,  and  the  profits  npon  the  bna- 
nees;  and  where  the  evidence  is  sufficient  to  show  that  the  falling  off  of  busi* 
ness  was  in  consequence  of  the  wrongful  acts  of  the  defendant,  the  loss  of 
profits  thus  established  is  a  proper  item  of  damages:  SchiU  v.  BnkkaJnu,  80 
N.  Y.  614.  See  Brown  v.  Werner,  40  Md.  15.  The  question  of  diligenoo  in 
removing  wall  from  which  damage  arose  ia  one  for  the  jury:  Montf^omerjf  v. 
Mcuonic  Hall,  70  Qa.  38.  Taking  down  old  wall  and  building  new  one  in  its 
place  does  not  give  one  tenant  in  common  an  action  of  trespass  against  his  co- 
tenant,  as  this  does  not  constitute  a  complete  destruction  of  the  oomnHm 
property:  CubiU  v.  Porter,  8  Bam.  &  G.  257.  And  a  lessee  has  no  remedy 
against  his  lessor  for  a  pulling  down  of  a  party- wall  and  a  *iimi«iai>wi£  of  the 
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of  the  leued  premiaeB  by  the  owner  of  the  Adjoining  lot  and  building, 
with  whom  the  lessor  made  an  agreement  authorizing  him  to  have  the  party- 
wall  raised  to  a  stipulated  height,  and  to  have  it  continued  in  a  straight  line 
lengthwise,  for  this  agreement  does  not  authorize  the  acts  complained  ~f ;  and 
Ihe  lessee's  remedy,  if  any,  is  against  the  adjoining  owner:  Baugher  v.  Wiikins, 
16  Md.  35;  S.  C,  77  Am.  Dec.  279.  The  taking  down  of  party- walls  in 
Philadelphia  is  regulated  by  statute:  Child  v.  Napheys,  1 12  Pa.  St.  504. 

Underpmning  ctmd  AddUitm  to  Height.  —  An  adjacent  proprietor  can  lawfully 
do  no  work  upon  the  party-wall  to  the  detriment  of  the  rights  of  his  neigh- 
bor without  the  latter's  consent;  but  he  may,  if  he  wishes  to  improve  his 
€wn  premises  before  the  party-wall  has  become  ruinous  or  incapable  of 
farther  answering  the  purposes  for  which  it  was  erected,  underpin  the 
loimdation,  sink  it  deeper,  and  increase,  within  the  limits  of  his  own  lot,  the 
tiiicknesB,  length,  or  height  of  the  party- wall,  if  he  can  do  so  without  injury 
to  the  building  on  the  adjoining  lot.  And  to  avoid  causing  such  injury,  he 
may  shore  up  and  support  the  original  party-wall  a  reasonable  time,  to  exca- 
vate and  place  a  new  underpinning  beneath  it.  But  he  cannot  interfere  with 
it  in  any  manner  without  the  consent  of  the  owner  of  the  building,  unless  he 
Ctti  do  so  without  injuring  the  building:  Eno  v.  Del  Vecchio,  4  Duer,  53;  S.  C, 
•  Id.  17;  Brooks  v.  Curtis,  50  N.  Y.  639;  S.  C,  10  Am.  Rep.  545;  Schile  v. 
Brtjihahua,  80  K.  Y.  614;  Andrae  v.  Haaeltine,  58  Wis.  395;  8.  C,  46  Am. 
Bep.  635;  DowUngr,  Eemings,  20  Md.  179;  S.  C,  83  Am.  Dec.  545;  Brad- 
Ue  V.  Christ* s  ffoajntal,  4  Man.  &  G.  714,  761.  Either  owner  may  increase 
the  height  of  a  party-wall  if  it  is  strong  enough,  and  if  no  direct  injury  to  the 
•djoinin/;;  building  will  result:  Musgnxve  v.  Shertoood,  54  How.  Pr.  338;  S.  C, 
iO  Id.  339;  Dauehhauer  v.  Devine,  51  Tex.  480.  And  he  cannot  be  restrained 
from  so  doing  by  injunction:  Qtdnn  v.  Morse,  130  Mass.  317;  McLaughlin  v. 
Ceeoni,  5  K.  K  Bep.  261  (Mass.).  And  if  one  proprietor  adds  to  the  height 
ti  a  party-wall,  and  the  other  pulls  down  the  addition,  the  first  may  main- 
tam  trespass  for  pulling  down  so  much  of  it  as  stood  on  the  half  of  tiie  wall 
which  was  erected  on  the  plaintiff's  soil:  Matts  v.  Haxokins,  5  Taunt.  20. 

Where  a  lot  is  conveyed  with  the  right  to  use  the  wall  of  a  brick  store- 
iMvuse  aa  a  party-wall,  the  grantee  will  have  the  right  to  cut  off  the  eaves  of 
tte  storehouse,  so  far  as  their  projection  over  his  lot  interferes  with  his  rais- 
■ig  a  tmilding  on  his  lot:  Lawrence  v.  Hough,  35  N.  J.  Eq.  371.  See  also 
Fkrce  v.  LeTtum,  2  Houst.  519;  Waismi  v.  Gray,  L.  R.  14  Gh.  Div.  192.  So 
vbere  the  defendant^  having  obtained  by  user  the  right  to  the  half  of  a  wall 
vhich  adjoined  his  and  the  plaintiff's  premises  as  a  party- wall,  built  up  the 
vhole  wall,  and  added  additional  stories  to  his  house,  with  the  knowledge 
nd  without  objection  of  the  plaintiff,  the  latter  was  estopped  from  disputing 
tiie  former's  right  to  use  and  maintain  the  additional  wall.  But  the  defend- 
ant had  no  right  to  construct  a  roof  thereon  in  such  a  manner  as  to  throw 
vater  and  ice  upon  the  plaintiff's  premises;  and  equity  would  restrain  him 
from  maintaining  such  a  roof  after  it  had  been  completed:  Brooks  v.  CurUs, 
4  Lana.  283.  And  where  the  defendant  occupies  the  whole  of  a  division  wall, 
il  which  he  and  the  plaintiff  are  tenants  in  common,  by  occupying  with  his 
Toof  the  whole  of  the  top  of  the  wall,  and  lets  into  the  wall  a  stone  with  an 
bicription  on  it  stating  that  the  wall  and  the  land  on  which  it  stands  belong 
to  him,  this  will  constitute  an  actual  ouster,  and  will  enable  the  plaintiff  to 
■"intain  an  action  of  trespass:  Stedman  v.  Smith,  8  El.  &  B.  1. 

Bat  in  order  that  a  person  may  be  entitled  to  build  upon.a  division  wall, 
it  must  be  a  party-wall;  and  accordingly,  where,  under  the  deeda  through 
which  the  grantees  deraigned  title,  one  of  them  took  the  whole  of  the  divis- 
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ion  wall,  which  was  not  a  party-wall,  the  other  had  no  right  to  build  upon 
the  wall;  and  if  any  injury  waa  caused  to  the  latter'a  house  by  the  former 
removing  what  the  latter  had  built  upon  the  wall,  or  by  his  making  repairs 
in  a  careful  manner,  he  was  not  liable  therefor:  Moore  v.  iSoyner,  68  Md.  411. 

It  has  also  been  held  that  one  owner  of  a  party- wall  who  has  made  addi- 
tions to  it  for  his  own  convenience  is  entitled  to  maintain  a  bill  for  contribu- 
tion from  his  co-owner  when  the  latter  makes  use  of  the  additions^  and  may 
recover  one  half  the  value  of  the  additions  at  the  time  they  are  used,  upon 
the  same  principle  that  permits  an  owner  who  has  rebuilt  a  dangerous  and 
ruinous  party- wall  to  compel  contribution:  Sa$iders  v.  Martin,  2  Lea,  213; 
8.  C,  31  Am.  Rep.  698. 

NtgUgeni  SxcavaUon.  —  An  action  on  the  case  lies  for  a  negligent  ezoavm- 
tion  by  an  adjoining  owner  on  his  own  lot,  causing  an  injury  to  the  party- 
wall  and  the  adjoining  building:  Moody  v.  McClelland,  39  Ala.  46;  S.  C,  84 
Am.  Dec.  770;  Brown  v.  Windsor,  I  Cromp.  &  J.  20.  But  in  excavating  for 
a  cellar,  an  adjoining  owner  has  a  right  to  consider  that  the  party-wall  ia 
sufficient  and  erected  in  the  usual  manner,  and  the  jury  should  assume  this 
in  detemdning  the  question  of  negligence:  Hart  v.  Baldwin,  1  N.  Y.  Leg. 
Obs.  139.  And  a  wall  not  a  party-wall,  but  built  to  the  dividing  line  of 
adjacent  lots,  must  be  built  of  such  materials  and  in  such  manner  that  the 
owner  of  the  adjacent  lot  may  excavate  with  safety  the  contiguous  earth, 
and  dig  below  it  if  it  become  necessary  to  do  so,  when  he  desires  to  build; 
and  if  any  damage  occur  to  the  wall  from  such  excavations,  it  must  be  borne  by 
the  owner  of  the  wall,  provided  the  excavations  are  made  with  reasonable 
care:  RiehaH  v.  ScoU,  7  Watts,  460;  S.  C,  32  Am.  Dec.  779;  Moody  v.  Me- 
CleUand,  supra.  And  where  a  division  wall  falls  by  reason  of  negligent  ex- 
cavations by  a  neighbor  who  gives  no  notice  of  his  intention  to  excavate  to 
the  adjoining  owner,  the  latter  may  recover  damages  therefor  sufficient  to 
place  the  wall  and  house  in  as  good  condition  as  formerly,  and  to  compensate 
him  for  loss  of  business:  Brown  v.  Werner,  40  Md.  16.  See  also  Skrieoe  ▼. 
Stokee,  8  B.  Mon.  463;  and  see  note  to  Charkea  v.  BanHn,  66  Am.  Dec  647- 
661;  Laaala  v.  Hotbrook,  26  Id.  624. 

Whether  Oioner  or  Contractor  Liable  for  Negligence,  — If  an  injury  to  a 
party-wall  will  necessarily  result  from  the  nature  of  work  performed  on  the 
prenuses  of  one  adjoining  owner,  he  will  be  liable  to  his  neighbor  whether 
the  work  is  done  by  himself  or  by  a  contractor;  but  if  the  injury  does  not 
result  from  the  nature  of  the  undertaking,  but  from  the  negligence  or  um- 
skillfulness  of  the  contractor,  the  latter  is  liable:  Earl  v.  BeadUttom,  42 
N.  Y.  Sup.  Ot.  294.  The  tearing  down  of  one  of  two  buildings,  whoce 
beams  rest  in  the  wall,  does  not  involve  as  a  necessary  consequence  the 
weakening  of  the  walls.  It  may  be  taken  down  by  the  use  of  ordinary  care, 
in  such  a  manner  as  to  leave  the  wall  as  strong  as  it  was  before.  And  an 
owner  contracting  with  a  contractor  to  take  his  building  down  is  not  liable 
for  injuries  sustained  through  the  weakening  of  the  wall  by  the  carelessnets 
or  nnskillfulness  of  the  workmen  employed  by  the  contractor:  Id.  But  the 
owner  of  land  who  makes  a  contract  with  a  firm  of  masons,  by  which  the 
latter  are  to  furnish  all  the  materials  and  labor  in  building  a  party-wall,  is 
liable  in  tort  to  the  adjoining  owner,  after  the  wall  has  been  completed  and 
accepted,  for  an  injury  to  his  property  by  the  fall  of  the  wall,  resulting  from 
its  defective  and  unsafe  condition,  whetiier  owing  to  his  own  negligenoe  or 
to  that  of  the  masons:  Oorltam  v.  Oroee,  126  Mass.  232. 

Negligence  in  JBreciing  Party^wall,  — A  wall  built  by  one  owner,  nnder  aa 
agreement  that  when  tiie  adjacent  owner  should  build  against  it,  and  pay 
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half  the  cost,  it  should  become  a  party -wall,  is  iiot  such  ontil  the  condition 
is  fulfilled;  and  the  owner  building  it  is  responsible  to  the  other  for  dam- 
ages caused  by  its  falling  by  reason  of  the  former's  negligence:  Olover  v. 
Mergm4Ui,  4  Mo.  App.  90.  Bat  an  action  of  contract  will  not  lie  by  one  of 
two  adjoining  owners  against  the  other  for  negligently  building  a  party-wall 
which  fell  upon  and  injured  buildings  of  the  plaintifiE^  though  there  was  a 
contract  entered  into  between  them  concerning  the  building  of  the  wall,  and 
the  payment  for  one  half  upon  the  use  thereof,  the  contract,  however,  con- 
taining no  stipulation  as  to  the  degree  of  care  to  be  used  in  its  erection.  The 
action  in  such  case  is  in  tort,  as  the  rights  and  remedies  of  the  parties  i^  this 
respect  are  governed  by  the  common  law:  Oorham  v.  Orow^  117  Mass.  442. 
One  erecting  party-wall  must  make  it  of  sufficient  strength  to  support  a 
building  similar  to  the  one  of  which  it  forms  a  part,  but  he  is  not  bound  to 
make  it  strong  enough  to  support  any  kind  of  a  building  which  may  be 
erected  by  the  adjoining  proprietor:  OUberi  v.  Woodruff,  40  Iowa,  320. 

Pabtt-wall  Pbojsotino  ovxr  Lakd  or  Adjoinino  Ownxh — Injuno- 
nov.  — A  mandatory  injunction  to  take  down  a  party-wall  is  a  matter  of 
discretiffli  with  a  court  of  equity,  and  will  not  be  granted  where  the  defend- 
ant erected  a  party-wall  which  unintentionally  projected  in  several  places 
slightly  beyond  the  proper  line,  and  over  the  land  of  the  plaintiff,  who  was 
erecting  a  building  at  the  same  time,  and  who  knew  that  the  wall  was  pro- 
jecting, but  continued  building,  and  paid  for  the  wall,  and  the  defendant 
completed  his  building  without  correcting  the  projection.  But  this  occupa- 
tion of  part  of  the  plaintiff  s  lot  did  not  give  the  defendant  any  title  to  it, 
nor  affect  the  plaintiff's  right  to  damages:  Mayer^a  Appeal^  73  Pa.  St.  16^ 
But  in  HoUUn  v.  Needles,  5  N.  K  Bep.  630  (111.),  it  was  held  that  where  the 
parties  agreed  to  construct  a  party-wall  half  on  each  side  of  the  division  line, 
and  one  of  them,  by  misrepresentation,  succeeded  in  having  the  wall  built 
one  foot  over  upon  the  other's  land  without  his  knowledge,  ihe  former's  pos- 
session of  the  land  was  wrongful,  and  no  demand  of  possession  was  necessary 
to  make  it  so. 

WiNix>ws  AMD  Openibos  IN  Pabtt-waix.  — A  psTty-wall  is  a  solid  wall, 
without  windows  or  openings  in  it:  Vamyekel  v.  Tryon,  6  Phila.  401;  lioadet 
▼.  Bedell,  1  Id.  360;  but  see  Pierce  v.  Lemon,  2  Houst.  519.  And  a  person 
erecting  a  party-wall  partly  on  land  of  his  neighbor  cannot  subject  it  to  a 
servitude  foreign  to  its  uses  as  a  wall  in  common,  nor  injure  its  capacity  as 
saeh  by  making  openings  in  it:  Sullivan  v.  Oraffort,  35  Iowa,  531;  MUne^s 
Appeal,  81  Pa.  St.  54.  And  equity  will  enjoin  the  construction  of  a  party- 
wall  with  openings  or  windows  in  it:  Vansyckel  v.  Tryon,  6  Phila.  401;  Foff- 
mtTM  Appeal,  61  Pa.  St.  118;  Dauenhauer  v.  Devine,  51  Tex.  480.  Bat  see 
Pierce  v.  Lemon,  2  Houst.  519.  For  without  an  agreement  between  the  own- 
eri  allowing  them,  windows  have  no  proper  place  in  a  party-wall:  St.  John 
▼.  Sweeney,  59  How.  Pr.  175.  And  a  revocable  license  by  a  former  owner  to 
erect  a  party-wall  with  windows  in  it  is  revoked  by  a  sale  and  conveyance  of 
the  land:  VoUmer^M  Appeal,  61  Pa.  St.  118.  Nor  has  an  adjoining  owner  any 
right  to  put  windows  in  a  third  story  of  a  party- wall,  though  the  adjoining 
building  be  but  two  stories  in  height:  Dauenhauer  v.  Devine,  51  Tex.  480. 
But  see  WeHon  v.  AmM,  L.  R.  8  Ch.  App.  1090;  S.  C,  7  £ng.  R.  572. 
After  an  injunction  prohibiting  the  part  owner  of  a  dividing  wall  from  using 
openings  or  windows  in  the  wall  of  a  third  story  he  was  constructing,  and 
providing  that  the  wall  should  be  a  dead  wall  if  built,  the  defendant  violated 
the  fiat  by  the  insertion  of  windows.  Upon  the  final  trial  judgment  was 
rendered  for  the  plaintiff,  and  it  was  decreed  that  "the  wall  shall  be  and 
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remain  a  dead  wall,  withoat  windows  or  openings  of  any  kind;  that  the  said 
defendant  shall  wall  up  with  masonry  the  windows  placed  in  the  third  story 
of  his  said  wall,  during  the  pendency  of  this  suit;  and  in  default  of  his  so 
doing  in  thirty  days,  the  sheriff  of  the  county  shall  cause  said  windows  to  be 
walled  up,  and  collect  the  cost  of  said  defendant^  as  under  execution."  And 
this  decree  was  held  to  be  proper:  Dauenhauer  v.  Dewte,  51  Tex.  480. 

DESTRUcnoif  or  Party- wall.  —  If  a  party-wall  which  has  been  jointly 
built  by  two  adjoining  owners,  one  half  on  the  land  of  each,  is  destroyed  by 
fire  or  otherwise,  the  easement  is  at  an  end;  and  even  if  a  part  of  the  wall 
remifins  standing,  there  is  no  obligation  resting  upon  either  owner  to  rebuild 
the  wall,  or  to  unite  in  or  contribute  towards  rebuilding  it.  For  this  would 
be  to  impose  in  perpetuity  a  servitude  which  was  assumed  for  a  specific  pur^ 
pose.  And  if  one  of  the  proprietors  attempts  to  rebuild  upon  the  wall,  the 
other  may  enjoin  him:  Hoffman  v.  Kuhrif  57  Miss.  746;  Shared  v.  C^tco,  4 
Sand.  480;  Aniomardu  v.  Buaaell,  63  Ala.  356;  S.  C,  35  Am.  Rep.  40.  And 
if  one  owner,  without  the  agreement  or  concurrence  of  the  other,  bnilda  a 
new  wall  upon  the  site  of  the  old  one,  the  latter  is  not  bound  to  contribute  to 
the  expense  of  its  erection  upon  making  use  of  it:  Sherred  v.  CVmd,  4  Sand. 
480;  AnUmarchiY.  Hussell,  63  Ala.  356;  S.  C,  35  Am.  Rep.  40.  So  an  agree- 
ment by  one  erecting  a  building,  that  the  owner  of  the  adjoining  lot  may  naa 
one  half  of  the  wall  on  the  line  at  any  time  he  may  choose  to  build,  in  con- 
sideration of  his  permitting  one  half  of  the  wall  to  be  bnilt  on  his  side  of  the 
line,  does  not  obligate  the  one  building,  and  his  grantees,  to  rebuild  aach  wall 
at  his  own  expense  in  case  the  same  is  destroyed  by  fire  or  otherwise:  Huek 
T.  Fhntye,  80  HI.  258. 

EzTBusioN  OF  Front  Wall  betond  Division  Linx.  — The  proper  nse  of 
«  party-wall  embraces  not  only  the  use  of  the  interior  face  or  side  of  the 
wall,  but  also  such  use  of  it  as  is  necessary  to  form  a  complete  and  perfect 
Junction,  in  an  ordinary  good  mechanical  manner,  between  it  and  the  other 
exterior  waUs  of  the  house:  FeUrech  v.  Ltamy^  9  Bosw.  511;  N<uh  ▼.  Ketn^ 
49  How.  Pr.  522.  But  the  land  lying  in  front  of  a  party- wall,  and  between 
it  and  the  street  line,  is  to  be  exclusively  enjoyed  by  its  owners,  freed  from 
«ny  burden  or  easement  growing  out  of  a  simple  party- wall  agreement,  and 
is  to  be  occupied  by  the  adjoining  owners  according  to  the  boundary  lines  of 
their  lots  for  the  construction  of  their  fronts:  NcuHi  v.  Kemp,  tupra.  There- 
fore, where  a  party-wall  is  placed  back  from  the  line  of  the  street  by  the 
first  builder,  and  has  so  remained  for  more  than  fifty  yean  after  the  erection 
of  an  adjoining  building,  the  owner  of  the  house  first  built  cannot  extend 
the  party-wall  to  the  line  of  the  street  without  the  assent  of  the  other:  Dtm- 
can  y.  Hanbest,  2  Brewst.  362.  And  so,  also,  when  a  party-wall  stands  wholly 
or  principally  upon  the  land  of  one  of  the  owners,  the  adjoining  owner  has 
no  right,  growing  out  of  his  interest  in  the  wall,  to  extend  the  front  of  his 
building  beyond  the  limits  of  his  lot»  though  it  extends  no  farther  than  one 
half  of  the  party-wall,  if  this  is  not  necessary  to  securely  maintain  it:  Nadk 
T.  Kemp,  49  How.  Pr.  522;  S.  C,  12  Hun,  592,  597;  FeUrech  v.  Leamy,  9 
Bosw.  510;  Maarkn  ▼.  Joknstm,  23  La.  Ann.  597.  And  an  iron  pilaster  of  tiie 
building  of  the  party  erecting  the  wall  is  not  a  part  of  the  party- wall,  and 
oannot  properly  be  placed  so  that  one  half  of  it  will  stand  on  each  aide  of  the 
division  line:  Burton  v.  MoffiUf  3  Or.  29.  And  if  one  of  the  parties  attempts 
to  extend  the  front  of  his  building  beyond  the  center  of  the  wall  which  is  a 
wall  in  common,  he  may  be  restrained  by  injunction,  and  actual  and  vindie- 
tive  damages  may  be  recovered  for  the  tort:  Marion  v.  Johnmm^  23  La.  Ana. 
597. 
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AOREEVENTS     RESPBCTINO     ErECTIOK     07    PaKTT-WALLS    AND     PATME2rr 

THEREFOR.  —  Iq  ft  few  states  there  are  statutes  regulating  the  rights  and  lia- 
bilities of  adjoining  owners  with  respect  to  party- walls  in  cities.  They  are 
usually,  however,  defined  by  a  sealed  agreement  entered  into  by  the  parties 
before  the  wall  is  built  And  the  ordinary  form  of  agreement  prescribes  in 
behalf  of  the  two  adjoining  owners,  their  heirs  and  assigns,  that  either  may 
build  a  party-wall,  half  on  each  lot,  and  that  the  other  shall  pay  half  the  cost 
of  the  wall  when  he  uses  it.  The  construction  of  these  agreements  and  the 
detertpination  of  their  legal  effect  have  frequently  occupied  the  attention  of 
the  courts,  and  their  decisions  form  the  basis  of  a  large  portion  of  the  law  of 
party-walls. 

Statute  qf  Fronida.  —  In  the  first  place,  in  order  to  recover  for  half  the  cost 
of  the  wall,  it  is  not  essential  that  the  agreement  be  in  writing,  for  the  build- 
ing of  the  party-wall  under  a  parol  agreement  is  such  a  part  performanoe  of 
the  contract  as  will  take  it  out  of  the  statute  of  frauds:  Rawaon  v.  BeUy  46 
Oa.  19.     See  also  Rice  v.  Roberts,  24  Wis.  461. 

Ccnstruetion  of  Variotis  Contracts. — Where  a  wall  is  built  over  on  an  ad- 
joining lot,  under  an  agreement^  for  the  purpose  of  forming  an  alley-way  for 
the  benefit  of  both  parties,  the  owner  of  the  vacant  lot,  when  he  builds, 
must  pay  for  the  wall  built  over  the  alley  as  much  as  for  any  other  part  of 
the  wall:  Baines  v.  Dripe,  2  Pars.  SeL  Gas.  236.  And  in  Raweon  v.  Bell, 
46  Ga.  19,  it  was  held  that  as  no  time  was  specified  within  which  the  defend- 
ant was  to  build  and  pay  the  plaintiff  for  one  half  of  the  wall  to  be  used  by 
him,  the  law  will  imply  that  it  was  to  be  done  within  a  reasonable  time. 

In  Shaw  V.  Hitchcock,  1 19  Mass.  254,  two  adjoining  owners  entered  into  an 
indenture  under  seal,  whereby  either  was  to  have  the  right  to  build  a  party- 
wall  one  half  on  the  other's  land,  and  the  latter  was  to  have  the  right  at  any 
time  to  "  use  as  much  of  the  wall  as  he  may  choose  for  the  erection  of  any 
bnilding,"  upon  contributing  to  the  value  of  the  same.  One  of  the  parties, 
the  defendant,  had  a  building  one  story  high  on  his  land,  with  three  sides  of 
brick  and  the  fourth  side  of  wood,  resting  by  permission  upon  the  plaintiff's 
bnd.  He  took  down  this  wooden  side,  and  the  plaintiff  built  in  place  thereof 
a  wall  four  stories  high,  leaving  spaces  for  the  timbers  of  the  defendant's 
building;  and  the  defendant  adjusted  his  timbers  into  these  spaces,  and  so 
fitted  his  building  and  used  the  party-wall,  but  did  not  otherwise  use  it. 
But  the  plaintiff  could  not  recover  the  value  of  the  waU  so  used,  since  the 
defendant  had  not  used  the  wall  in  the  erection  of  any  building.  In  ElUston 
▼.  Morrison,  3  Tenn.  Ch.  280,  a  person  owning  a  city  lot  on  which  he  was 
about  to  rebuild,  contracted  with  his  neighbor,  who  owned  the  adjacent  lot, 
en  which  there  was  a  frame  house,  to  build  a  foundation  partly  on  the  land 
of  each,  the  neighbor  to  repay  for  the  part  on  his  land  when  he  "rebuilds 
his  house  and  uses  said  one  foot  of  said  foundation,  or  when  he  seUs  the  lot** 
Under  this  agreement  it  was  held  that  the  executors  of  the  builder  could  not 
maintAJn  an  action  against  the  neighbor  until  he  actually  rebuilt  or  sold; 
and  that  the  extension  of  the  frame  house  by  a  brick  addition  in  front  a  few 
feet  to  the  pavement,  resting  on  the  foundation  when  completed,  was  not  a 
**  rebuilding."  And  it  has  also  been  held  that  under  an  agreement  that  when- 
ever an  adjoining  owner  should  use  a  party-wall  by  erecting  a  building, 
putting  the  joists  of  the  building  into  the  wall,  he  should  pay  one  half  of  its 
eoet»  the  putting  of  the  joists  into  the  wall  was  only  an  incident  of  the  agree- 
ment, and  if  the  adjoining  owner  used  the  wall  as  a  party-wall,  though 
without  making  use  of  the  joist-holes,  he  was  liable  upon  the  covenant  to 
^y:  Ormmoald  v.  Kappes,  31  Ind.  216. 
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Where  two  adjoining  owners  have  agreed  to  bnHd  aparty-wall  jointly,  and 
have  bnilt  a  portion  of  the  wall,  when  one  of  them  refuses  to  proceed,  the 
other,  who  has  prepared  his  materials  and  planned  his  building  in  reliance 
upon  the  performance  of  the  contract,  is  not  limited  to  an  action  for  specific 
performance,  but  may,  after  notice  to  his  neighbor,  complete  the  wall»  and  re- 
cover from  him  half  of  the  expense.  Such  an  action  is  not  purely  an  action 
at  law,  but  is  one  of  equitable  cognizance,  it  being  not  for  a  breach  of  the 
parol  contract,  but  for  money  by  way  of  performance:  Rindge  v.  Baktr^  67 
N.  Y.  209;  S.  C,  15  Am.  Rep.  475;  see  also  MasaorCa  Appeal,  70  Pa.  St.  26. 

Where  one  agreed  to  build  a  party- wall  resting  half  upon  his  own  land  and 
half  upon  the  land  of  an  adjoining  land-owner,  furnishing  the  material  and 
labor  therefor,  and  such  adjoining  land-owner  agreed  that  upon  its  oomple* 
tion  he  would  pay  one  half  of  the  cost  thereof,  and  should  own  a  joint  in- 
terest therein,  and  have  the  right  to  use  it  whenever  he  desired  to  build 
upon  his  own  land,  and  as  the  land  of  the  adjoining  owner  did  not  extend 
as  far  north  as  the  wall,  it  was  agreed  that  the  party  erecting  it  should 
convey  to  him  the  small  strip  of  land  lying  northward  of  where  his  lino 
terminated,  such  contract  was  absolute,  and  not  conditional;  the  covenants 
therein  were  independent,  and  the  breach  of  one  did  not  relieve  from  the 
obligation  of  another.  Therefore,  a  conveyance  by  the  party  building  the 
wall  was  not  a  condition  precedent  to  the  enforcement  of  his  claim  against 
the  adjoining  owner  for  his  proportion  of  the  cost  thereof.  And  a  proceed- 
ing at  law  which  set  out  this  contract^  and  sought  to  enforce  it  for  the  pur- 
pose of  recovering  one  half  of  the  cost  of  the  wall,  was  as  effectual  as  a  bill 
for  specific  performance.  Under  it  the  plaintiff  obtained  a  judgment  for 
the  money  due,  while  the  defendant  was  protected  in  his  right  to  the  convey- 
ance of  the  land  he  purchased:  Ensign  v.  Sharp,  72  Ga.  708. 

Adjoining  Owner  is  not  Liable  to  Contribute  to  Expense  of  Party-waU  in 
Absence  of  Contract  to  That  Effect.  When  a  wall  is  erected  by  the  owner  of  a 
lot  on  the  boundary  line  between  his  own  and  the  adjoining  lot,  resting  partly 
upon  each,  the  law  ordinarily  imposes  no  obligation  on  the  owner  of  the  ad- 
jacent lot  to  contribute  to  the  cost  of  its  erection;  nor  will  a  court  of  equity 
enjoin  him,  or  a  subsequent  purchaser,  from  the  ude  of  the  wall  without 
making  contribution,  in  the  absence  of  a  promise  to  contribute:  Preiss  v. 
Parker,  67  Ala.  500;  AntomartfU  v.  RusseU,  63  Id.  356;  S.  C,  35  Am.  Rep.  40; 
Orman  v.  Day,  6  Fla.  385;  McCord  v.  Ilerrick,  18  111.  App.  423;  Wiikins  v. 
JeweU,  139  Mass.  29;  Slierred  v.  Cisco,  4  Sand.  430;  List  v.  Uomfnvok,  2 
W.  Va.  340.  And  there  is  no  duty  or  obligation  on  the  owners  of  adjoining 
lots  in  a  city  to  join  in  building  a  party-wall  on  the  dividing  line  of  the  lots: 
Sherred  v.  Cisco,  supra.  Where,  however,  there  was  an  old  party-wall 
between  two  owners,  and  one,  being  desirous  to  build  a  new  house  on  his  lot, 
pulled  down  the  old  house,  and  with  it  the  party-wall,  which  was  ruinous, 
and  which  it  was  necessary  to  take  down  and  rebuild,  and  rebuilt  the  wall 
with  his  new  house,  it  was  held  by  Chancellor  Kent  that  the  owner  of  the 
adjoining  house  and  lot  was  bound  to  contribute  ratably  to  the  expense  of 
the  new  wall,  since  the  wall  was  ruinous,  and  the  plaintiff  was  in  the  exercise 
of  a  lawful  right  when  he  took  it  down  and  erected  a  new  one;  and  this  lia- 
bility was  enforced  by  a  bill  in  equity  for  contribution.  The  adjoining  owner 
was  not,  however,  bound  to  contribute  to  building  the  new  wall  higher  than 
the  old;  nor,  if  materials  more  costly  or  of  a  different  nature  were  used,  waa 
he  bound  to  pay  any  part  of  the  extra  expense:  Campbell  v.  Messier,  4  Johns, 
Ch.  335;  S.  C,  8  Am.  Dec.  570.  But  it  seems  that  this  case  must  be  limited 
rigidly  to  the  facts  involved;  for  in  Sherred  v.  Ciscc,  4  Sand.  485,  which  main- 
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tains  the  general  propositioQ  that  withoat  a  ocmtmet  no  reoovery  for  a  portion 
of  the  expense  of  the  wall  can  be  had,  the  ooort  adTorts  upon  OampbeU  y. 
Meaner t  supra^  and  diatingnishes  it  npon  the  ground  that  in  that  case  there 
was  an  old  and  roinona  party-wall  in  ezistenoe,  which  the  plaintiff  had  a 
right  to  tear  down  and  rebnild  npon  notice  to  the  defendant,  whereas  in 
Shared  t.  C%wo,  mipra,  there  was  no  party-wall  in  existence.  Yet  a  contract 
for  oontribntion  may  be  implied.  Thus  in  Day  v.  Caton,  119  Mass.  513»  it  is 
held  that  in  the  absence  of  an  express  agreement  as  to  payment  of  the  de- 
fendant's part,  the  jory  may  infer  a  pronuse  to  pay,  if  the  plaintiff  undertook 
and  completed  the  wsJl  with  the  expectation  that  the  defendant  should  pay 
him  for  it»  and  the  defendant  had  reason  to  know  that  the  plaintiff  was  so 
acting  with  that  expectation,  and  allowed  him  so  to  act  without  objection. 
So  in  Hudk  ▼.  Flentye,  80  DL  258,  a  wall  was  built  by  the  owner  of  a  lot  oyer 
the  line,  so  as  to  have  one  half  on  his  lot  and  one  half  on  the  adjoining  lot, 
with  the  agreement  that  the  owner  of  the  adjoining  lot  might  use  the  wall 
without  any  charge  or  cost  whenever  he  chose  to  build  on  his  lot.  The  wall 
was  subsequently  destroyed  by  fire,  and  the  lot  conveyed  to  another,  who 
had  no  knowledge  of  this  agreement.  The  two  owners  then  agreed  to  build 
together,  and  did  so,  using  the  foundation  of  the  former  wall,  and  building 
their  party-wall  thereon,  without  any  express  agreement  as  to  who  should 
pay  for  the  party-walL  But  each  was  liable  for  the  coat  of  his  proportion  of 
the  wall;  and  the  grantee  of  the  builder  of  the  former  wall,  having  built  the 
new  wall,  was  entitled  to  contribution  from  the  other  for  his  proportion  of 
the  cost,  notwithstanding  the  agreement  which  was  entered  into  between  the 
defendant  and  the  plaintiff's  grantee. 

An  action  may  be  maintained  on  an  oral  agreement  between  adjoining 
owners  that  one  shall  erect  a  party-wall  and  the  other  pay  half  the  expense, 
if  the  wall  is  built  before  any  revocation.  But  if  the  one  agreeing  to  build 
receives  from  the  other  a  notice  of  sale  of  his  lot  before  commencing  to  build, 
this  is  a  revocation  of  the  license,  and  the  action  will  not  lie:  jRke  v.  EoberU, 
24  Wis.  461. 

W/tether  Aaaignee  qf  Builder  can  Recover  on  Covenant  /or  ContrQmtkn,  and 
whether  Auignee  qf  Covenantor  i$  Liable  on  Covenant  — Upon  these  questions 
great  learning  and  research  have  been  spent,  and  the  decisions  conflict  very 
materially.  Even  in  the  same  state  different  results  are  reached  under  facts 
very  slightly  varying,  and  prior  decisions  are  distinguished  in  a  manner 
sometimes  difficult  to  understand.  A  general  view  of  the  authorities  must 
lead  to  the  conclusion  that  the  subject  is  by  no  means  as  yet  "  well  settled,'* 
and  will  also  indicate  the  importance  of  great  care  in  draughting  such  agree- 
meuts,  if  it  is  the  intention  of  the  parties  to  bind  their  assignees. 

The  most  intricate  question  presented  is  perhaps  whether  such  covenants 
as  these  are  covenants  running  with  the  land.  Lengthy  discussions  of  this 
point  are  to  be  found  in  several  cases,  and  the  reader  is  referred  to  Oibaon  v. 
Jfoiden,  115  111.  199,  and  the  note  to  the  same  case  in  56  Am.  Rep.  151-167. 
The  majority  of  the  authorities  maintain  that  these  covenants  are  not  of  the 
nature  of  covenants  running  with  the  land,  and  that  the  grantees  of  the 
original  parties  cannot,  by  reason  of  their  holding  the  adjoining  lots,  take 
advantage  of  the  benefit,  or  be  subjected  to  the  burden  of  the  covenant  to 
pay  for  one  half  of  a  party-wall,  but  that  the  right  of  recovery  is  personal  to 
the  builder,  and  the  obli^^tion  to  pay,  except  in  certain  cases,  rests  upon  the 
covenantor  only;  and  an  agreement  of  the  parties  that  the  covenant  shall  be 
binding  upon  their  heirs  and  assigns,  etc.,  or  even  that  it  shall  run  with  the 
land,  is  ineffectual:   Gibeon  v.  HMen,  115  HI.  190;  a  C,  56  Am.  Rep.  149; 
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flolden  V.  OtUon,  16  HI.  App.  411;  Jo:f  v.  Bo8ion  etc  Banie,  115  Mass.  CO 
(distinguishing  Maine  v.  Cumatonj  98  Id.  317,  and  SlandUh  v.  Lawrence,  111 
Id.  HI);  Cole  v.  Ilugftea,  54  N.  Y.  444;  S.  C,  13  Am.  Rep.  611;  8coU  ▼.  ifc- 
Miilan,  70  N.  Y.  141;  J  fart  v.  Lyon,  90  Id.  603;  Brown  v,  /^ew&,  5  N.  Y. 
Leg.  Obs.  19;  McDonnell  v.  0//tfr,  8  Hua.  155;  PlaU  v.  Ejjleslon,  20  Ohio 
St.  414;  Litrf  V.  Ilombrool',  2  W.  Va.  340;  Davids  v.  //arri>»,  9  Pa.  SL  531, 
604;  Hart  v.  Kucher,  5  Serg.  &  R.  1 ;  Todd  v.  Stokes,  10  Pa.  St.  155;  GW^rt  v. 
Drew,  10  Id.  219.  (In  Pennsylvania  the  statute  gives  the  right  of  compensa- 
tion to  the  "builder,"  but  with  respect  to  the  principle  involved,  thi:}  is 
regarded  as  immaterial  in  Gibaon  v.  Holde/k,  115  111.  199,  S.  C,  56  Am.  Rep^ 
149,  the  principal  case,  and  others. )  In  Richardson  v.  Tcbey,  121  Mass.  457, 
and  Savage  v.  Mason,  3  Gush.  500,  however,  covenants  of  a  like  nature  were 
held  to  run  with  the  land.  The  covenants  were  made,  however,  by  owners 
who  originally  owned  all  the  lots.  Thus  in  Savarje  v.  Mason,  supra,  by  an 
indenture  of  partition  between  owners  in  common  of  a  large  number  of  lots 
of  land  in  Boston,  it  was  agreed  that  certain  covenants  therein  contained 
should  run  with  the  land  divided.  One  of  the  covenants  provided,  concern- 
ing party -walls,  that  they  should  be  erected  on  the  dividing  lines  of  the  lots, 
and  that  the  owner  of  the  contiguous  lot  should  pay  for  one  half  of  the  wall 
when  he  used  it.  And  this  covenant,  it  was  held,  was  one  running  with  the 
land,  the  liability  to  perform  and  the  right  to  take  advantage  of  which  passed 
with  the  estates  embraced  in  the  partition  to  the  assignees  of  the  original 
owners;  while  Richardson  v.  Tobey,  supra,  was  a  case  where  an  owner  of 
several  adjoining  lots  conveyed  one  of  them  by  a  deed  containing  a  similar 
covenant,  and  afterwards  conveyed  the  adjoining  lot,  and  it  was  held  that  the 
first  grantee,  having  built  a  party-wall,  might  recover  contribution  from  the 
second  grantee  when  he  used  the  wall,  though  he  deraigned  title  through  deed* 
containing  covenants  against  all  encumbrances:  See  also  Maine  v.  CVtmaton, 
98  Mass.  317.  Roche  v.  Ullman,  104  111.  11,  abo  contains  dicta  contrary  to  the 
general  rule,  but  the  case  is  restricted  in  Gibson  v.  ffolden,  115  Id.  199;  S.  C, 
56  Am.  Rep.  149;  see  also  Weyman^s  Ex'rs  v.  Ringold,  1  Bradf.  41,  GO, 

There  are,  however,  weighty  authorities  which  evade  the  difficult  question 
as  to  whether  the  covenant  runs  with  the  land,  and  maintain  that  under  the 
agreement  the  builder  retains  the  ownership  of  the  whole  wall  until  it  is 
used,  and  that  the  adjoining  owner  has  the  right  to  use  so  much  of  the  wall 
as  he  may  require,  upon  paying  for  half,  when,  and  not  till  then,  he  acquires 
title  to  half  of  the  wall.  Admitting  these  premises,  it  is  easy  to  see  that  the 
assignee  of  the  builder  may  recover,  and  that  the  assignee  of  the  adjoining 
owner  may  be  liable  upon  the  covenant  for  contribution,  since  the  former 
will  take  under  his  deed  the  title  to  the  whole  wall,  and  the  latter  will  take 
only  the  ground  on  which  it  stands,  and  will  have  no  title  in  or  right  to  usf 
the  party-wall  except  upon  making  payment  in  accordance  with  the  term« 
of  the  contract;  and  this  payment  is  of  course  properly  made  to  the  owner  of 
the  wall,  namely,  to  the  assignee  of  the  builder.  The  reasoning  is  simple  and 
the  result  sure  if  the  agreement  in  express  terms  stipulates  Uiat  the  whole 
wall  shall  remain  the  property  of  the  builder  until  paid  for:  Maine  v.  Cmth- 
sUm,  98  Mass.  317.  But  many  cases  have  gone  further,  and  maintained  thai 
the  effect  is  the  same  if  the  contract  provides  that  the  adjoining  owner 
shall,  when  he  uses  the  wall,  pay  one  half  the  *' value"  thereof,  as  this 
indicates  an  intention  that  a  sale  of  the  one  half  of  the  wall  shall  occur 
at  the'time  when  it  is  used,  and  consequently  that  until  that  time  the  title 
shall  remain  in  the  builder;  whereas,  if  the  provision  is  for  the  payment  of 
^ne  half  the  "  cost "  or  "  expense  "  of  the  wall,  this  is  held  to  denote  that  the 
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intention  of  the  parties  was  that  each  shoold  be  ownen  of  one  half  of  the  wall 
from  the  time  of  its  ercctioa,  with  a  mere  agreement  for  payment  upon  naen 
Tomblin  v.  Fiah,  18  HI.  App.  439;  Standiah  v.  Lawrence^  111  Maas.  Ill;  Wt^- 
man  4  Exrs  v.  Rinf/old,  1  Bnulf.  41;  Burlock  v.  Peck,  2  Duer,  90;  Brown  ▼• 
Pen^  1  Abb.  App.  227;  coiUra,  Hart  v.  Lyon,  90  N.  Y.  663.  The  diatinctioa 
in  al30  recognized  in  OUiaon  v.  liolden,  115  lU.  199;  S.  C,  56  Am.  Rep.  140; 
Joy  y.  BoMon  etr.  Banl\  115  Mass.  60;  and  see  Glover  v,  Menman,  4  Mo.  App. 
90.  The  case  of  Ridtardson  v.  Tobey,  121  Mass.  457,  may  seem  to  apply  this 
role  to  the  case  of  a  covenant  to  pay  one  half  the  '*  cost '';  but  this  ease  is  one 
of  pecnliar  facts,  and  can  hardly  have  thia  effect  in  view  of  the  case  of  Joy  v. 
Boston  etc  Bank,  115  Id.  60,  which  is  directly  contrary.  So  Boche  v.  VU- 
man,  101  HI.  11,  is  restricted  by  Gibson  v.  Holden,  115  Id  199;  S.  C,  5C  Anu 
Rep.  149.  Where  an  owner  of  two  lots  builds  a  party-wall  apon  the  division 
line  between  them,  and  then  conveys  them,  there  can  be  no  claim  for  compen- 
lation  between  the  grantees:  Doyle  v.  BiUen,  6  Phila.  577.  The  rule  ordinarily 
is,  that  by  building  a  portion  of  a  party- wall  upon  the  land  of  another,  without 
a  stipulation  for  leave  to  remove  it,  or  any  agreement  between  the  parties^ 
that  portion  becomes  the  property  of  the  owner  of  the  soil:  Jenkins  v.  Spooner,. 
6  Cuslu  419;  S.  C,  52  Am.  Dec.  739. 

In  Iowa,  by  virtue  of  the  statute,  a  conveyance  of  the  lot  on  which  the 
building  is  erected  passes  to  the  grantee  the  right  to  recover  of  the  adjacent 
owner  the  value  of  one  half  the  wall  when  used  by  him:  Thompson  v.  Curtis^ 
28  Iowa,  229,  232.  In  Ohio,  in  the  case  of  PtaU  v.  Eggleston,  20  Ohio  St. 
414,  the  facts  were,  that  W.,  the  owner  of  a  lot,  sold  and  convoyed  one  half 
of  it  to  P.,  agreeing  at  the  same  time,  in  a  separate  writing  not  under  scal» 
that  P.  might  erect  one  half  of  the  wall  of  his  building  on  the  part  of  the  lot 
retained,  and  that  W.,  when  he  should  sell  the  residue  of  the  lot,  would  re- 
quire that  the  purchaser  or  his  assigns,  when  they  should  use  the  party- wall» 
pay  one  half  of  the  expense  to  P.  or  his  assigns.  P.  built  on  his  lot,  and 
afterwards  conveyed  it,  "with  appurtenances,"  etc.,  with  full  covenants  of 
warranty,  to  K  W.  afterwards  conveyed  by  deed  of  release  to  0.  the  re- 
mainder of  the  lot,  without  requiring  him  or  his  assigns  to  pay  for  the  moiety 
of  the  expense  of  the  party-wall  when  he  should  build,  nor  is  it  stated  that 
C.  was  aware  of  the  agreement  previously  made.  0.  thereupon  built  upon  hi* 
portion  of  the  lot  thus  purchased,  and  in  building  used  the  party-wall,  and 
it  was  held  in  an  equitable  proceeding  by  R  that  the  effect  of  the  agreement 
was  to  give  P.  and  his  assigns  a  right  in  equity  to  an  easement  for  the  supporl 
of  one  half  of  the  wall  on  the  premises  retained  by  W. ;  that  it  was  immate- 
rial that  the  agreement  was  not  inserted  in  the  deed  to  P.,  nor  that  it  was  not 
under  seal,  nor  that  it  was  not  a  covenant  running  with  the  land;  that  as  the 
first  lot  sold  was  liable  to  be  subjected  under  the  agreement  to  the  burden  of 
the  use  of  the  wall  for  the  benefit  of  the  adjoining  premises,  K,  the  present 
owner,  was  equitably  entitled  to  compensation  for  one  half  of  the  wall  from 
W.,  and  not  P. ;  for  this  right  of  compensation  passed  as  an  appurtenance  to 
E.  by  the  deed  from  P. 

Where  the  title  to  the  whole  wall  is  not  retained  by  the  builder  or  his  as- 
signees, as  the  covenant  to  pay  does  not  run  with  the  land,  and  there  is  no 
privity  between  the  assignee  of  the  adjoining  owner  and  the  builder  or  his 
assignee,  the  former  is  not  legally  liable  on  the  covenant:  Cases  cited  supra; 
Co(e  V.  Jfugfies,  54  N.  Y.  444;  S.  C,  13  Am.  Rep.  611;  Eddeman  v.  MUUr, 
67  Ind.  88.  And  where  the  assignee  takes  without  notice  of  the  claim  for 
con'oibution  existing  against  his  grantor,  he  will  certainly  sustain  no  liability 
thereunder:  Sharp  v.  auatJtam,  88  Mo.  498;  S.  C,  57  Am.  Rep.  433;  KelU 
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T.  MOm,  50  Miss.  700;  Shenytd  y.  dam,  4  Sand.  480;  distingnishinff  CampbeU 
T.  Meaner,  4  Johns.  Gh.  334;  S.  0.,  8  Am.  Deo.  570.  Bat  there  are  anthori- 
ties  to  the  effect  that  when  the  assignee  takes  with  notioe  of  the  covenant  to 
pay,  he  may,  at  least  in  equity,  be  bound  thereby  when  he  nses  the  wall: 
See  Roche  v.  UUman,  104  HL  11,  cited  and  distinguished  in  Oibeon  y.  HMen, 
115  Id.  199;  S.  C,  56  Am.  Rep.  149;  Ilolden  v.  Gibson,  16  IlL  App.  411;  Sharp 
V.  Clieatham,  88  Mo.  498,  503;  S.  C,  57  Am.  Bep.  433.  In  the  last  case,  the 
suit  was  in  equity,  and  it  was  sought  to  hold  the  grantee  of  a  covenantor 
liable  upon  the  covenant  to  pay  for  one  half  of  a  party-wall  upon  user,  and 
it  was  remarked  by  Sherwood,  J.,  in  delivering  the  opinion  of  the  courts  that 
an  action  at  law  would  not  lie,  as  there  was  no  privity  of  estate  or  of  con- 
tract between  the  parties;  but  he  continued:  "This,  however,  being  a  pro- 
ceeding in  equity,  the  rules  prevailing  in  actions  at  law  as  to  the  necessity 
of  the  covenant  running  with  the  land,  as  to  the  necessity  of  there  being 
a  contemporaneous  privity  of  tenure  or  estate,  in  order  to  make  the  cove- 
nant something  more  than  a  mere  personal  one,  in  order  to  fasten  it  upon 
the  land  mentioned  in  the  covenant,  —  does  not  prevail  here,  as  in  contempla- 
tion of  a  court  of  equity  no  such  privity  is  essential,  nor  that  the  covenant 
should  run  with  the  land.  In  order  to  successfully  invoke  equitable  inter- 
position in  cases  of  this  sort,  all  that  is  necessary  is  a  valid  agreement  or 
covenant^  and  notice  thereof  to  the  purchaser.  When  these  things  are  shown, 
a  court  of  equity,  disregarding  the  technical  rules  of  law,  and  looking  alone 
to  the  substance  and  justice  of  the  agreement,  such  as  the  one  now  before 
OS,  will  enforce  it  as  well  against  the  purchaser  with  notice  as  against  the 
original  party."  In  the  states  where  statutes  prevail,  however,  the  obliga- 
tion to  pay  for  a  moiety  of  the  cost  of  the  party -wall  is  very  generally  held 
to  rest  upon  the  owner  using  the  wall,  though  he  is  the  grantee  of  the  person 
owning  the  adjoining  lot  when  the  wall  was  built:  Bertram  v.  Curtia,  31 
Iowa»  49;  Irwin  v.  Peteraon,  25  La.  Ann.  300;  Inglea  v.  Bringhurat,  1  DaU. 
341;  Beaver  v.  Nutter,  10  Pa.  St.  345;  Hainea  v.  Dripa,  2  Pars.  SeL  Gas.  236. 

And  where  premises  are  conveyed  by  deed  expressly  subject  to  a  party- 
wall  agreement  between  the  grantor  and  the  owner  of  the  adjoining  building, 
the  covenant  to  pay  for  the  party-wall  when  used  became  united  with  and 
formed  a  part  of  the  consideration  of  the  conveyance;  and  the  grantee  be- 
came liable,  under  the  party- wall  agreement,  in  the  same  manner  as  a  grantee 
assuming  a  mortgage:  Stewart  v.  Aldrich,  8  Uun,  241;  SUuidiah  v.  La/wrtnce^ 
111  Mass.  Ill;  Brown  v.  Peniz,  1  Abb.  App.  227.  But  see  SooUy.  McMillan^ 
76  N.  Y.  141. 

Where,  however,  the  assignee  is  not  liable  on  the  covenant^  it  seems  thai 
the  covenantor  will  be,  though  he  does  not  use  the  wall,  for  by  conveying  his 
lot  he  has  himself  put  it  out  of  his  power  to  build:  Rawaon  v.  Bell,  46  Chk  I9l 

The  party  by  whose  orders  a  house  is  erected  is  the  builder,  and  he  is  lia- 
ble for  the  value  of  the  party- wall,  although  the  house  was  erected  under  a 
contract  for  a  gross  sum,  "including  party- walls,"  which  was  paid  by  him: 
Davida  v.  Harria,  9  Pa.  St.  501. 

Bemediea  to  Recover  on  Agreements;  and  Pleading  and  Practice,  —  On  a  count 
for  money  paid,  laid  out,  and  expended,  the  plaintiff  cannot  recover  one  half 
the  value  of  a  party-wall  used  by  the  defendant,  but  only  one  half  of  the 
money  actually  expended  in  its  erection:  Peck  v.  Day,  1  N.  Y.  Leg.  Obe. 
312.  And  where  under  an  agreement  a  new  party-wall  is  to  be  erected  upon 
the  division  line  of  the  two  lots,  upon  the  site  of  the  former  division  wall,  in 
an  action  for  a  part  of  the  cost  of  the  wall  the  defendant  cannot  interpose  the 
■defense  that  the  line  was  not  the  true  line  of  division  between  the  lots:  Keiei' 
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ina  V.  Pen/old,  4  B.  D.  Smith,  122.  In  order  to  reoorer  from  an  adjoining 
owner  a  portion  of  the  cost  of  a  party -wall,  it  is  necessary  to  prove  an  agree- 
incnt»  and  in  such  an  action  it  is  not  sufficient  for  the  complainant  to  allege 
thut  the  agreements  are  not  in  his  possession  or  accessible  to  him,  and  Uiere- 
forc,  tliat  it  is  impossible  for  him  to  state  their  terms.  It  is  incumbent  on 
him  to  show  by  some  proper  averment  that  they  contain  provisions  giving  him 
some  title  to  relief:  McCord  v.  Herrick,  18  111.  App.  423.  If  the  person  en- 
titled to  recover  is  dead,  his  administrator  may  properly  bring  the  action: 
Burlock  v.  Peck^  2  Dner,  90.  But  if  the  wall  is  used  by  the  devisees  of  the 
covenantor,  the  action  must  be  brought  against  them,  and  not  against  the  per- 
sonal representatives  of  the  covenantor:  KeUltaa  v.  Penfold,  4  £.  D.  Smith, 
122.  The  right  to  recover  on  the  covenant  is  a  chose  in  action:  McDonnell  v, 
Onlver,  8  Hun,  155;  and  subject  to  attachment  and  execution  like  any  other 
chose  in  action:  Davkh  v.  Harris,  9  Pa.  St.  601,  504.  And  it  may  also  be 
barred  by  the  statute  of  limitations:  List  v.  Hambrcok,  2  W.  Va.  340.  In 
Wilmington,  Delaware,  the  action  for  compensation  is  not  within  the  juris- 
4liction  of  a  justice  of  the  peace:  Havokins  v.  MendenhaU,  3  Houst.  216.  In 
Roberts  v.  Byt,  30  Pa.  St.  375,  S.  C,  72  Am.  Dec  710,  it  is  held  that  where 
it  is  agreed  between  the  builder  and  his  contractor  that  the  latter  is  to  look 
to  the  adjoining  owner  of  a  party-wall  for  half  his  compensation,  as  the  wall 
is  part  of  the  building,  the  legal  title  to  which  is  in  the  builder,  he  becomes 
troatee  for  the  contractor.  If  he  seUs  his  building  to  a  purchaser  with  notice, 
the  latter  becomes  substituted  as  trustee.  And  to  recover  his  compensation, 
the  contraotor  mtist  bring  his  action  in  the  name  of  hia  trustee  against  the 
adjoining  owner,  when  the  claim  accrues  by  the  tatter's  uaing  the  walL  But 
if  the  builder  sells  to  a  bona  fids  purchaser  without  notice,  the  latter  t3ikea 
the  property  divested  of  the  trust,  and  thd  contractor's  remedy  then  1 1  an 
action  for  moneys  had  and  received  against  the  builder. 

Statutis  prevail  in  several  of  the  states  which  prescribe  the  rights  and 
liabilitiea  of  adjoining  lot-owners  in  cities  with  respect  to  party -walls.  They 
generally  provide  that  an  adjoining  owner  may  build  a  party-wall  one  half 
opon  the  land  of  his  neighbor,  and  that  the  latter  when  he  uses  the  wall  is 
nnder  obligation  to  pay  one  half  of  the  cost  thereof,  and  some  of  the  statutes 
extend  these  rights  and  liabilities  to  the  grantees  of  former  owners.  Where 
these  statutes  prevail,  their  provisions  must,  of  course,  be  complied  with: 
O'Dcmiel  v.  Baheri  Umim,  4  Houst  488;  ZttgenbuJder  v.  Oilliam,  3  Iowa,  391; 
Tliomson  v.  Curtis,  28  Id.  229;  Bertram  v.  Curtis,  31  Id.  49;  MoUmy  v.  Dixon, 
65  Id.  136;  S.  C,  54  Am.  Rep.  1;  OraiMe  v.  Houn,  I  La.  Ann.  140;  Floranee 
V.  liaOlot,  22  Id.  114;  Ingles  v.  Bnnghurst,  1  DaU.  341;  /nrtn  v.  Peterson,  25 
Xjft.  Ann.  300;  Haines  v.  Drips,  2  Pais.  Sel.  Gas.  236;  Beaver  v.  Nutter,  10 
Pa.  St  345;  Evans  v.  Jayne,  23  Id.  34;  Bell  v.  Bronson,  17  Id.  363;  RoberU 
ir.  Bye,  30  Id.  375;  S.  0.,  72  Am.  Dec.  710;  Miller  v.  ElUoU,  5  Cranch  0.  G. 
543. 

The  FBiNdPAL  GASX  IS  crrxD  approvingly  in  Gibson  v.  Holden,  115  HI. 
146;  S.  C,  56  Am.  Bep.  146,  151.  The  case  of  PlaU  v.  EggksUm,  20  Ohio  St 
414,  however,  does  not  follow  the  doctrine  of  the  principal  case.  And  in 
Ha»UU  V.  Sinclair,  76  Ind.  488,  it  was  held  that  where  a  person  owning  a  lot 
of  land  conveyed  a  portion  of  it  to  another,  by  a  deed  containing  a  covenant 
in  behalf  of  himself  and  his  heirs  and  assigns  to  maintain  a  partition-fence, 
a  privity  of  estate  existed  between  the  grantees  of  these  two  persons  by 
'wananty  deeds;  that  the  covenant  of  the  original  owner  was  a  covenant 
xunning  with  the  land,  and  consequently  the  grantee  of  the  parcel  subject  to 
Am.  Dec  Vol.  XCU— 20 
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the  coyenaiit  ooald  not  recover  from  the  other  grantee  for  repairs  upon  the 
partition  fence;  and  the  principal  case  was  distinguished  on  the  ground  thaft 
in  that  case  the  agreement  was  not  embodied  in  the  deed  conveying  the 
premises,  but  was  a  separate  and  independent  agreement,  and  was  not  a 
tinning  oovenanti  but  merely^  personal  contract. 


WOMAOK   V.    MoQuABEY. 

[28  IKDIAHA,  106.x 
TlHAKT  IB  HOT  ReLIBVBD  VBOM  HIS  EXFBBSS  OONTRACT  TO    PAT  RSHT  bf 

the  accidental  destruction  of  the  building  leased,  in  the^absenoe  of  a  ooifc- 
tract  to  rebuild,  unless  such  relief  is  expressly  stipulated  in  the  lease. 

Lease  or  Pabt  ov  Buildiivo  as  Cbllab  or  Upper  Room  forms  an  excep- 
tion to  the  general  rule  of  non-release  from  payment  of  rent  upon  the 
accidental  destruction  of  the  demised  premisea*  for  in  such  case  there 
remains  nothing  upon  which  the  demise  can  operate. 

Where  Saw-mill  and  Room  in  Adjodtiko  Fagtort  are  Leased  to 
Same  Person  by  the  same  instrument  for  an  entire  rent,  and  both  build- 
ings are  accidentally  destroyed  by  fire,  the  lessee  is  still  liable  for  the 
rent  of  the  saw-mill,  but  is  released  from  liability  for  the  rent  of  the 
room,  and  the  rent  must  be  apportioned  as  in  the  ease  of  a  partial  evi^ 
tion  of  a  tenant  by  title  paramoimt* 

Action  for  rent.    The  opinion  states  the  case. 

J.  Qavin  and  O.  B,  Oryden^  for  the  appellant. 

B.  W.  Wilson^  for  the  appellee. 

By  Court,  Frazer,  J.  The  appellant  sued  the  appellee  to 
recover  rents.  The  facts  were,  that  the  appellant,  on  the  7th  of 
March,  1864,  owned  a  saw-mill  and  a  woolen  factory.  The 
two  buildings  were  separate,  but  side  by  side.  The  machinery 
of  both  was  propelled  by  water  drawn  from  the  pool  of  one 
dam,  but  each  had  its  separate  fore-bay  and  water-wheel.  On 
that  day  the  saw-mill  and  one  room  of  the  factory  building 
(for  a  carpenter-shop),  which  had  an  entrance  from  the  saw- 
mill, were  leased  to  the  appellee  for  three  years,  the  appellee 
agreeing  to  pay  quarterly  therefor  the  sum  of  three  hundred 
dollars  per  annum.  The  appellee  took  possession  of  the  leased 
property  on  the  day  of  the  contract;  and  while  in  possession, 
on  the  9th  of  June  following,  both  buildings  with  their  con- 
tents, except  the  water-wheels,  basements,  and  such  parts  as 
were  protected  by  the  water,  were  consumed  by  a  fire  origi- 
nating in  the  carpenter-shop.  In  December  following.  Green 
&  Co.,  real  estate  agents,  caused  an  advertisement  to  be  pub- 
lished in  a  newspaper,  offering  the  property  for  sale.     Oreen 
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A  Go.  were  authorized  bj  the  appellant  to  sell  the  property, 
only  subject  to  the  appellee's  lease,  and  the  appellant  had 
no  part  in  framing  or  publishing  the  advertisement.  The 
property,  however,  was  not  sold.  After  the  conflagration 
neither  party  exercised  any  manual  control  of  the  property 
leased. 

The  question  fet^^nted  is,  whether,  under  the  circumstances, 
the  plaintiff  can  recover  rent  for  the  premises  after  the  de- 
struction of  the  buildings  by  fire.  The  general  doctrine  that, 
in  the  absence  of  a  contract  to  rebuild,  a  tenant  agreeing  ex- 
pressly to  pay  rent  is  not  relieved  of  that  obligation  by  the 
accidental  destruction  of  the  building  leased,  unless  it  is  so 
provided  in  the  contract,  is  so  well  established  and  under- 
Btood  that  it  is  needless  to  refer  to  the  authorities  supporting 
it.  There  are,  however,  some  comparatively  recent  cases  in 
which  an  exception  to  this  rule  has  been  held  to  exist:  Win- 
ion  V.  Comishy  5  Ohio,  477;  Kerr  v.  Merchants^  Exchange  Co.y 
3  Edw.  Ch.  315;  Stockwell  v.  Hunter,  11  Met.  448  [45  Am.  Dec. 
220];  Graves  v.  Berdan,  26  N.  Y.  498.  This  exception  ap- 
plies only  to  cases  where  the  demise  is  of  part  of  an  entire 
building,  as  a  cellar  or  upper  room;  and  it  is  founded  upon 
the  idea  that  in  such  cases  it  is  not  the  intention  of  the  lease 
to  grant  any  interest  in  the  land,  save  for  the  single  purpose 
of  the  enjoyment  of  the  apartment  demised,  and  that  when 
that  cnjo3rment  becomes  impossible  by  reason  of  the  destruc- 
tion of  the  building,  there  remains  nothing  upon  which  the 
demise  can  operate.  The  leading  one  of  those  cases,  Winton 
V.  Comishj  supra,  presented  strong  reasons  of  justice  and  policy 
for  the  ruling;  the  lessee  of  a  lower  room,  cellar,  or  part  of  a 
building  of  several  stories,  in  that  case,  interposing  to  prevent 
the  erection  of  a  new  structure  by  the  landlord.  Had  he  suc- 
ceeded, a  valuable  lot  in  Cincinnati  must,  in  consideration  of 
a  yearly  rental,  probably  bearing  no  reasonable  proportion  to 
its  value,  have  remained  for  over  two  years  unimproved.  That 
no  such  consequence  could  have  been  intended  by  the  parties, 
it  is  not  easy  to  controvert.  We  are  satisfied  to  follow  the 
doctrine  of  these  cases.  It  is,  in  the  case  before  us,  applica- 
ble to  the  carpenter-shop,  but  not  to  the  saw-mill.  It  results 
that  the  lessee  must  pay  rent  for  the  latter.  As  the  contract 
was  entire,  there  must  be  an  abatement  of  the  rent  on  account 
of  the  destruction  of  the  factory.  Justice  can  only  be  done  in 
the  case  by  apportioning  the  rent,  as  in  cases  where  a  part  of 
the  premises  is  lost  to  the  tenant  by  the  act  of  God,  or  he  is 
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evicted  of  part  by  title  paramount:  Taylor's  Landlord  and 
Tenant,  sees.  385,  386. 

The  judgment  is  reversed,  with  coeta,  and  the  cause  re- 
manded for  a  new  trial. 


DssTRucnoM  OF  DxiaaBD  Prkmtbbb  bt  Fibs,  Bmcr  of,  oh  Tbramt'i 
LiABiLiTr  TOR  Rknt:  See  HaUeU  v.  WpUe^  8  Am.  Deo.  457;  OaUt  y.  Orea^ 
27  Id.  68,  and  note;  Lmnr.  Ro89,  36  Id.  96;  fToffy.  Hinda,  64  Id.  64.  Where 
the  hiring  is  of  a  room  or  rooms  in  a  boilding,  deetraotion  of  the  boilding  by 
fire  puts  an  end  to  the  lease:  WhUaher  y.  JTienoJey,  25  Kan.  686,  citing  the 
principal  case.  See  also  StodtweU  ▼.  Htmter,  45  Am.  Dec.  220,  and  note  225; 
Alexander  v.  Dor»ey,  66  Id.  443,  and  note  444. 

Appobtionicsnt  of  Bent  m  Oabb  of  Pabtial  EvicnoN:  See  LinUm  r. 
Hart,  64  Am.  Dec.  691;  HaXUgan  r.  Wade,  74  Id.  108,  and  note  116.  The 
principal  case  is  cited  to  the  point  that  where  by  a  single  instrament  real  and 
personal  property  are  leased  for  a  gross  rental,  and  the  personalty  is  a  sab- 
stantial-  part  of  the  leased  property  upon  a  total  destruction  by  accidental 
fire,  the  lessee  is  entitled  to  an  abatement  of  the  rent,  equal  to  the  propor- 
tionate rental  value  of  the  personalty:   Wldtaher  v.  Hawiey,  25  Kan.  600. 

Thb  fbincipal  gasb  19  GITSD  to  the  point  that  where  there  is  no  oonve- 
nant  in  the  lease  by  which  the  lessor  undertakes  to  repair,  he  is  not  boond  to 
do  so;  nor  can  the  lessee  do  it  and  charge  him  with  the  cost  of  it:  BkUUe  y. 
Reed,  33  Ind.  530;  and  that  in  a  lease  of  a  water-power,  as  in  other  leases,  no 
covenant  by  the  lessor  to  repair  will  be  implied  where  none  is  expressed:  81aU 
len  V.  Water  WorU  Co,,  49  Id.  19a 
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rSS  IHDXAHA.  1S8.] 
TnfB  OF    PRESEItTMENT  MUST  BB  AlLBOBD  IK  COMFLADIT  OR  BiLL  OF  Ex- 

ghanoe;  and  an  allegation  that  the  bill  was  "duly  presented  for  pfty- 
ment  at  the  place  where  payable  "  is  insufficient  on  demurrer. 
Pboof  of  Fraud  im    Inception  of  Enx  of  Exchange  casts  upon  the 
holder  the  burden  of  proving  affirmatively  that  he  took  it  homafide  tor  a 
valuable  consideration. 

Action  upon  bill  of  exchange.    The  opinion  states  the  case. 

L.  Q,  and  C,  A,  De  Brvlevj  and  0,  T.  B,  Carr^  for  the  appel- 
lant 

N.  F.  Malotte  and  T,  R,  Cohle^  for  the  appellee. 

By  Court,  Ray,  J.  The  appellee  brought  suit  against  the 
appellant,  the  drawer  of  a  bill  of  exchange.  A  demurrer  to 
the  complaint  was  overruled.  Issues  were  formed,  and  a  trial 
resulted  in  a  finding  for  the  appellee.  The  alleged  defect  in 
the  complaint  is,  that  it  does  not  aver  the  time  of  presentment 
The  only  allegation  in  regard  to  the  presentation  fxa  payment 
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is  in  these  words:  "That  said  bill  was  duly  presented  for 
payment  at  the  place  where  payable,  and  payment  thereof 
refused."  The  form  given  in  the  code,  in  an  action  upon  a 
note  payable  in  bank  against  the  indorsers,  is  in  these  words: 
"  Yet  C  D  did  not  pay  the  note  when  it  became  due  upon 
presentation  at  the  place  where  payable."  This  must  be  re- 
garded as  an  averment  of  presentation  of  the  paper  when  due, 
and  we  are  not  inclined  to  support  any  pleading  less  certain 
than  that  required  by  the  code. 

It  is  insisted  by  the  appellee  that  the  words  "duly  pre- 
sented for  payment  at  the  place  where  payable  "  refer  not  only 
to  the  place,  but  the  time  of  demand;  that  if  it  was  "duly 
presented,"  it  must  have  been  presented  not  only  at  the 
proper  place,  but  at  the  proper  time.  This,  it  seems  to  us, 
would  be  but  a  conclusion  of  law,  and  not  an  averment  of  the 
fact  from  which  such  a  conclusion  sholild  result.  We  have 
been  referred  to  many  cases  as  supporting  the  sufTicicncy  of  lli^ 
averment,  but  they  are  not  in  point,  as  they  simply  hold  that 
an  averment  of  presentation  when  due  at  the  place  where  pay- 
able is  sufficient,  without  an  allegation  of  demand  upon  the 
maker  or  drawer  in  person:  Oiles  v.  BounCy  2  Chit.  300;  Amr 
brose  v.  Hopwoody  2  Taunt.  61;  De  Bergareche  v.  PilliUy  3  Bing. 
476;  Bush  v.  Kinnear,  6  Maule  &  S.  210. 

There  are  cases,  indeed,  where  after  verdict,  upon  a  mo- 
tion in  arrest,  such  an  averment  as  the  one  in  this  complaint 
has  been  sustained:  Huffam  v.  ElliSy  3  Taunt.  415;  Lcffingwell 
V.  White,  1  Johns.  Cas.  99  [1  Am.  Dec.  97].  But  here  the 
question  comes  up  upon  a  demurrer,  and  the  finding  cannot 
supply  the  defect;  and  as  the  case  must  be  reversed  upon  an- 
other ground,  we  do  not  examine  the  evidence  to  see  if  the 
proof  renders  the  error  harmless. 

In  Glenn  v.  NobUy  1  Blackf.  104,  in  asmim'psit  by  a  payee 
against  the  drawer  of  a  bank  check,  payable  fifteen  days 
after  date,  the  bank  having  refused  payment,  the  declaration 
averred  a  presentment  of  the  check  for  payment  after  it  had 
become  due,  according  to  the  custom  of  merchants,  but  did 
not  state  the  day  of  presentment.  Held,  that  the  averment 
was  insufficient  on  general  demurrer. 

The  language  used  in  Kohler  v.  Montgomery y  17  Ind.  220, 
would  imply  that  the  averment  that  the  paper  "  was  duly 
presented  for  payment "  was  sufficient,  but  the  question  was 
on  a  motion  in  arrest,  and  the  case  was  not  decided  upon  that 
point.     We  think  the  allegation  relates  rather  to  the  manner 
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of  the  presentment  than  to  the  time,  and  that  the  demurrer 
should  have  been  sustained  to  the  complaint. 

On  the  trial  of  the  cause,  the  defendant  requested  the  court 
to  give  the  following  instruction:  — 

"If  the  jury  believe,  from  the  evidence  in  this  case,  that 
W.  6.  Laughery,  the  acceptor  of  the  bill  of  exchange  in  the 
complaint  in  this  case  mentioned,  obtained  the  signature  of 
the  defendant,  James  P.  Harbison,  thereto  as  drawer  thereof, 
fraudulently,  and  without  any  consideration,  then  the  plain- 
tiff cannot  recover  in  this  action  without  showing  that  it  is 
the  bona  fide  holder  of  said  bill  of  exchange,  and  that  the  bank 
paid  a  valuable  consideration  therefor;  and  the  mere  produc- 
tion of  the  bill  of  exchange  in  court,  and  reading  the  same  to 
the  jury,  and  the  possession  thereof  by  the  plaintiff,  is  not 
sufficient  evidence  that  the  bank  paid  a  valuable  considera- 
tion for  the  same;  and  without  such  evidence,  the  plaintiff 
ought  not  to  recover  in  this  suit,  and  the  jury  should  find  for 
the  defendant." 

The  evidence  introduced  under  the  issues  made  required 
that  this  instruction  should  have  been  given  to  the  jury,  if  it 
correctly  stated  the  law,  and  we  do  not  think  its  correctness 
can  be  seriously  questioned.  Mr.  Chitty  states  the  law  as  fol- 
lows:— 

"  In  an  action  by  the  holder  of  a  bill,  when  it  is  proved  on 
the  trial  that  the  instrument  has  been  lost,  or  fraudulently  or 
feloniously  obtained  from  the  defendant,  it  is  incumbent  on 
the  plaintiff  to  prove  that  he  came  to  the  possession  of  the  in- 
strument bona  fide,  and  for  a  sufficient  consideration  ":  Chitty 
on  Bills,  260. 

Mr.  Edwards,  in  his  work  on  notes  and  bills,  p.  686,  says: 
"  So,  if  it  be  shown  that  the  bill  or  note  was  obtained  by 
fraud,  or  made  under  duress,  or  given  without  consideration, 
for  a  particular  purpose,  and  dishonestly  used  for  another,  the 
burden  of  proof  is  on  the  plaintiff  to  show  under  what  circum- 
stances, and  for  what  value,  he  became  the  holder."  So,  in 
the  same  work,  p.  691,  it  is  said:  "Proof  that  the  paper  has 
been  lost  or  stolen  from  the  true  owner  calls  upon  the  plain- 
tiff to  prove  his  title  as  a  bona  fide  holder.  Proof  that  the 
paper  was  obtained  or  put  in  circulation  fraudulently  calls 
for  the  same  evidence,  while  it  shows  a  defense  to  the  instru- 
ment on  the  merits,  unless  the  plaintiff  shows  himself  to  be  a 
bona  fide  holder  for  value,  thus  shutting  out  the  defense."  In 
note  4,  p.  410,  tlie  same  author  says  that  "  when  a  bill  or  noie 
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is  shown  to  have  originated  in  illegality  or  fraud,  the  pre- 
sumption arises  that  a  subsequent  holder  gave  no  value  for  it; 
for  the  law  supposes  that  the  original  party,  not  being  able 
to  sue  upon  the  instrument  himself,  has  handed  it  over  to 
another  to  sue  upon  it  for  his  benefit.  This  presumption 
must  be  rebutted  by  the  holder  showing  affirmatively  that  he 
gave  value."    See  also  1  Parsons  on  Notes  and  Bills,  188, 189. 

The  case  of  Bailey  v.  Bidwell,  13  Mees.  &  \V.  73,  is  directly 
in  point,  and  fully  sustains  the  view  of  the  law  insisted  upon 
by  the  appellant.  To  the  same  effect  are  the  cases  of  Holme 
▼.  Karsper,  5  Binn.  469;  Vallett  v.  Parker,  6  Wend.  615;  3fun- 
roe  V.  Cooper,  5  Pick.  412.  The  instruction  should  have  been 
given. 

The  judgment  is  reversed,  with  costs,  and  the  court  below 
is  directed  to  grant  a  new  trial  and  to  sustain  the  demurrer  to 
the  complaint. 

Burden  or  Pboof  is  upon  PuLnrmrr,  wbxn  Fraud  ob  iBBSOULABirr 
B  Shown  in  inception  of  negotiable  instniment,  to  show  that  he  received  it 
in  good  faith  and  for  valne*.  DavU  v.  BarileU,  80  Am.  Dea  375,  and  note 
citing  prior  cases  386.  The  principal  case  is  cited  to  this  effect  in  Zook  ▼. 
Simanson,  72  Ind.  90;  BcMwin  v.  Fagan,  83  Id.  448;  BUUr  v.  Biuer,  1  Wils. 
(Ind.)  336.  But  a  person  who,  without  deception  or  fraud,  voluntarily 
accepts  a  biU  of  exchange,  cannot  impose  this  burden  upon  the  indorsee  by 
■hewing  that  he  received  no  consideration  for  his  acceptance:  Hmkley  r. 
Fourth  National  Bank,  77  Ind.  476. 

AvERMKNT  or  "DuB  NoTiOB  ov  NoN-PAYMENT  OF  Notb"  is  not  a  good 
averment  of  notice  in  apt  time:  Armstrong  v.  Cook,  30  Ind.  26,  citing  the 
principal  case.  It  is  also  cited  to  the  point  that  facts,  not  conclusions  of  law, 
must  be  aUeged  in  the  complaint^  or  it  will  be  held  insufficient:  Cobble  v. 
TomUnson,  60  Id.  666. 


Dunbar  v.  Rawles, 

[28  INDIANA,  226.1 
iBTBNnON  OF  PaBTDES,   WHEN  NOT  InOONSISTBNT  WTTB  LeOAL  RuLES,  WiU 

control  in  construction  of  contracts. 

€30NTBACT  BT  WhIOH    MaRES    ABE    DELIVERED  TO  PEBSON  TO  WOBK    AND 

Use,  keeping  them  upon  the  place  he  was  then  occupying,  the  mares  to 
become  his  property  upon  the  payment  of  one  hundred  dollars  balance  of 
the  purchase  price,  but  to  remain  the  property  of  the  original  owner 
until  such  payment,  is  a  valid  contract,  and  is  a  conditional  sale,  not  a 
mortgage. 

€k>UBT  OF  Equitt  will  not  Tbbat  Ck)NDinoNAL  Sale  as  mortgage,  except 
upon  equitable  grounds  and  to  prevent  fraud. 

CSoubt  of  Equitt  will  not  Treat  Ck>NDrnoNAL  Sale  ae  Mobtqaob  at 
the  instance  of  a  purchaser  from  the  vendee  in  the  conditional  sale^  who 
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within  an  hour  affcor  his  purohaae  was  folly  informed  by  the  yendee  that 
he  had  no  title,  and  was  tendered  back  the  price  paid,  but  nsfuaed  to 
receive  it  and  restore  the  property. 

Salb  and  Deliyiebt  of  Q00D8  UPON  CoNDinoir  that  Titls  shall  hot 
Pass  umtil  Patmsnt  of  Pricb  vests  in  the  vendee  no  title  which  he  eaa 
convey  to  a  purchaser  in  good  faith  and  for  a  valoable  consideration. 
Under  sach  contract,  the  vendee  takes  no  more  than  a  mere  right  of  pos- 
session. 

ViNDOR  IN  Conditional  Sals  is  Entitled  to  Recover  in  Replevin  or 
Trover  from  any  pnrchaaer  from  his  vendee  the  foil  valine  of  the  prop- 
erty, if  a  retom  cannot  be  had,  though  a  less  sum  was  due  from  the 
vendee  on  his  contract,  for  the  absolute  title  is  in  the  vendor. 

Whrher  or  not  Purchaser  from  Yendee  in  Conditional  Salb  may 
avail  himself  of  the  rights  of  his  vendor  to  acquire  title,  qmare. 

Replevin.    The  opinion  states  the  case. 
A.  EUUoT^  for  the  appellant. 
J.  B,  Wade,  for  the  appellee. 

By  Court,  Rat,  J.    The  appellee  brought  his  action  of 

replevin  for  a  horse  alleged  to  be  in  the  possession  of  the 
appellant  and  unlawfully  detained  by  him.  The  cause  was 
submitted  to  the  court  for  trial,  and  a  special  finding  of  facts 
was  rendered,  and  the  conclusions  of  law  thereon.  These 
were  as  follows:  — 

''  That  the  uiare  described  in  plaintiff's  affidavit  was,  to- 
gether with  another  one,  on  the day  of  January  last,  the 

property  of  said  plaintiff,  and  on  said  day  he  sold  and  deliv- 
ered the  two  to  James  Jones  for  $250,  receiving  in  part  pay  a 
sorrel  mare  at  $150,  the  remaining  $100  to  be  afterwards  paid 
by  said  Jones,  the  said  sorrel  mare,  taken  at  $150  by  plaintiff 
on  said  sale  of  the  two  mares,  being  the  property  of  one  Jen- 
nings " ;  that  afterwards,  the  said  Jones  made  the  following 
parol  contract  with  said  Jennings  in  regard  to  said  two  mares, 
to  wit,  that  said  Jennings  should  have  the  use  of  said  mares, 
keep  them  on  the  farm  which  he  was  then  occupying,  take 
care  of  them,  and  upon  paying  Jones  one  hundred  dollars  on 
the  first  day  of  next  September,  they  should  be  the  property 
of  said  Jennings,  but  until  the  making  of  such  payment  thoy 
were  to  remain  the  property  of  said  Jones;  that  afterwards, 
Jones,  being  about  to  leave  the  state,  and  still  owing  the  plain- 
tiff the  one  hundred  dollars  of  purchase-money  on  Baid  mares, 
made  a  parol  agreement  with  the  plaintiff,  by  which,  in  con- 
sideration of  said  one  hundred  dollars,  the  said  mares  were 
sold  to  the  plaintiff,  which  agreement  was  made  in  the  pres- 
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ence  of  and  with  the  consent  of  said  Jennings,  and  the  plain- 
tiff then  and  there  made  a  parol  agreement  with  Jennings 
that  he,  Jennings,  should  have  the  mares  to  work  and  use, 
keeping  them  on  the  place  Jennings  was  then  occupying,  and 
upon  iMtying  plaintiff  one  hundred  dollars  by  the  Ist  of  Sep- 
lember  next,  they  should  then  be  the  property  of  said  Jen- 
nings, but  until  the  making  of  said  payment  they  should 
remain  the  property  of  the  plaintiff;  that  no  note,  security, 
or  evidence  of  debt  was  taken  for  the  payment  of  said  one 
hundred  dollars  by  Jennings,  either  by  Jones  or  the  plaintiff; 
that  afterwards,  on  the  twenty-third  day  of  March  last,  said 
Jennings  sold  said  mare  now  in  controversy  to  defendant  for 
$150,  together  with  a  sow  and  pigs  for  $50,  taking  in  payment 
defendant's  note  for  $110  and  a  colt  at  $90,  and  delivered  said 
mare  and  the  sow  and  pigs  to  defendant,  and  defendant  de- 
livered to  said  Jennings  said  colt  and  bis  note  for  the  $110; 
that  at  the  time  of  making  'such  sale  of  said  mare  to  defend- 
ant«  Jennings  did  not  inform  him  of  any  claim  of  plaintiff 
upon  said  mare,  but  within  an  hoilr  afterwards  Jennings  went 
back  to  defendant  and  told  him  that  the  mare  belonged  to 
plaintiff,  and  wanted  to  trade  back,  and  tendered  back  the 
colt  and  the  note,  and  requested  defendant  to  let  him  have 
the  mare  and  the  sow  and  pigs,  but  defendant  refused  so  to 
do;  that  the  plaintiff,  on  the  twenty-fifth  day  of  March  last, 
and  before  the  commencement  of  this  suit,  demanded  the 
said  mare  of  said  defendant,  who  then  had  her  in  his  posses- 
sion, but  defendant  refused  to  give  him  possession;  that  said 
mare  was,  at  the  commencement  of  this  suit,  of  the  value  of 
$150;  that  plaintiff  has  sustained  damages  to  the  amount  of 
$1;  that  said  mare  was  not  found  or  taken  by  the  officer 
who  served  the  writ  of  replevin  in  this  action.  From  which 
fitcts  the  court  finds  the  following  conclusions  of  law:  That 
the  plaintiff  was,  at  the  time  of  the  commencement  of  this 
action,  the  owner  and  entitled  to  the  possession  of  said  mare 
demanded  in  this  suit,  and  that  she  then  was  unlawfully 
detained  by  said  defendant;  that  the  plaintiff  is  entitled  to 
recover  of  and  from  the  defendant  the  sum  of  $150,  the  value 
of  said  mare,  and  $1  for  his  damages  for  such  detention." 

It  is  insisted  that,  upon  the  facts  found,  the  conclusions  of 
law  are  not  as  stated  by  the  court.  The  transaction  between 
Jones  and  Jennings,  it  is  claimed,  did  not  constitute  a  condi- 
tional sale,  but  was  simply  a  mortgage  of  the  property;  and 
not  having  been  recorded,  the  appellee  is  without  remedy  for 
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the  loss  of  the  remainder  of  the  eum  he  was  to  receive  for  the 
horse. 

In  the  construction  of  contracts,  the  intention  of  the  parties 
is  chiefly  to  be  considered,  and  that  effect  given  to  the  con- 
tract, if  not  inconsistent  with  legal  rules.  Here  the  parties 
have  declared  that  the  mares,  '^  until  the  making  of  such  pay- 
ment, were  to  remain  the  property  of  said  Jones,"  and  "Jen- 
nings should  have  the  mares  to  work  and  use,  keeping  them 
on  the  place  Jennings  was  then  occupying."  It  cannot  be 
questioned  that  the  parties  had  the  power  to  make  this  con- 
tract, and  that  under  it  the  property  would  remain  in  Jones: 
Barrett  v.  Pritchard,  2  Pick.  512  [13  Am.  Dec.  449]. 

The  cases  of  Shireman  v.  Jackson,  14  Ind.  459,  and  Hanway 
v.  WdUacey  18  Id.  377,  are  not  be  distinguished  from  the  case 
before  us.  In  those  cases,  and  in  Tkorruis  v.  Winters,  12  Id. 
822,  and  Plummer  v.  Shirley,  16  Id.  380,  the  authorities  are 
80  fully  referred  to  and  the  law  so  plainly  stated  as  to  re- 
quire no  further  discussion.  But  it  is  said  that  courts  of 
equity  will  often  treat  as  d  mortgage  what  at  law  would  be  a 
conditional  sale.  This,  however,  is  only  done  upon  equitable 
grounds  and  to  prevent  fraud.  But  upon  what  ground  does 
the  appellant  ask  for  equitable  aid?  Within  an  hour  after 
his  purchase,  and  while  he  was  in  possession  of  the  property 
in  dispute,  he  was  fully  informed  that  his  vendor  had  no  title, 
and  his  own  property  was  tendered  back  to  him.  He  could 
have  protected  himself  from  loss  and  restored  the  mare  to 
the  control  or  possession  of  her  owner.  He  elected  rather 
to  stand  by  his  bargain  at  the  expense  of  the  appellee.  It  is 
not  often  that  the  court  is  asked  to  place  an  equitable  con- 
struction upon  a  contract  for  the  protection  of  such  equities. 

But  it  is  claimed  that  the  sale  by  Jones  to  the  appellant 
was  not  accompanied  by  a  delivery,  and  was  therefore  void 
under  our  statute.  Upon  that  subject  this  language  is  used 
in  Forbes  v.  Marshy  15  Conn.  384:  — 

^^The  rule  of  law  making  the  property  of  one  man  liable 
for  the  debts  of  others  in  whose  hands  it  is  found  is  applicable 
particularly  to  that  property  which  was  once  owned  by  the 
possessor,  and  is  by  him  sold  or  mortgaged  to  another,  and 
then  suffered  to  remain  in  his  possession.  In  such  cases  pos- 
session is  evidence  of  fraud,  because  there  is  not  given  to  the 
world  the  usual  evidence  of  a  change  of  title.  The  vendor  or 
mortgagor  is  therefore  presumed  to  remain  owner  of  the  prop- 
erty as  heretofore.    It  is  otherwise  in  cases  like  that  beforo 
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us.  The  vendee  comes  into  possession  of  property  which  was 
known  to  belong  to  another  man.  Whether,  therefore,  the 
vendee  has  borrowed  it,  or  hired  it,  or  purchased  it,  becomes 
a  matter  of  inquiry,  and  ought  to  be  ascertained  by  him  who 
proposes  to  trust  his  property  upon  the  faith  of  this  appear- 
ance, for  the  law  offers  its  protecting  shield  to  those  who  at- 
tempt to  protect  themselves." 

This  language  was  applied  to  the  case  of  a  conditional  sale. 
In  the  case  under  our  consideration,  Jennings  did  not  at  any 
time  have  any  title  to  the  mare,  but  a  mere  right  of  possession  : 
Ilart  V.  Carpenter,  24  Conn.  427.  But  whether  the  result 
claimed  by  appellant  would  follow,  it  is  unnecessary  to  decide, 
as  no  such  affirmative  conclusion  can  be  drawn  from  the  facts 
found  by  the  court.  The  finding  is  that  "the  said  mares  were 
sold  to  the  plaintiff;  ....  the  plaintiff  then  and  there  made 
a  parol  agreement  with  Jennings  that  he,  Jennings,  should 
have  the  mares  to  work  and  use."  The  words  "should  have" 
certainly  do  not  necessarily  imply  that  he  then  had  them  in 
possession;  that  they  were  sold  to  the  appellee  would  rather 
imply  a  delivery  to  him  by  Jones. 

The  appellant  objects  that  the  damages  are  too  large;  that 
as  Jennings  might  before  the  expiration  of  the  time  fixed  for 
the  payment  of  the  money  have  acquired  title  to  the  mare  by 
the  payment  of  one  hundred  dollars,  the  damages  cannot  ex- 
ceed that  sum,  although  the  time  limited  had  passed.  It  was 
held  in  Deshon  v.  Bigelow,  8  Gray,  159,  that  a  sale  and  delivery 
of  goods  upon  condition  that  the  title  shall  not  pass  until 
payment  of  the  price  gives  the  vendee  no  title  which  he  can 
convey  to  a  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration. In  the  case  of  Coggill  v.  Hartford  etc.  R.  R.  Co., 
3  Id.  545,  the  law  is  thus  stated  by  Bigelow,  J.:  *'A11  the  cases 
turn  on  the  principle  that  the  compliance  with  the  conditions 
of  sale  and  delivery  is,  by  the  terms  of  the  contract,  precedent 
to  the  transfer  of  the  property  from  the  vendor  to  the  vendee. 
The  vendee  in  such  cases  acquires  no  property  in  the  goods. 
He  is  only  a  bailee  for  a  specific  purpose.  The  delivery,  which 
in  ordinary  cases  passes  the  title  to  the  vendee,  must  take 
effect  according  to  the  agreement  of  the  parties,  and  can  operate 
to  vest  the  property  only  when  the  contingency  contemplated 
by  the  contract  arises.  The  vendee,  therefore,  in  such  cases, 
having  no  title  to  the  property,  can  pass  none  to  others.  He 
has  only  a  bare  right  of  possession;  and  those  who  claim  under 
liim,  either  as  creditors  or  purchasers,  can  acquire  no  higher 
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or  better  title.  Such  is  the  necessary  result  of  carrying  into 
effect  the  intention  of  the  parties  to  a  conditional  sale  and  de- 
livery. Any  other  rule  would  be  equivalent  to  the  denial  of 
the  validity  of  such  contracts.  But  they  certainly  violate  no 
rule  of  law,  nor  are  they  contrary  to  sound  policy.  The  cases 
abQve  cited  expressly  recognixe  them  as  legal  and  valid  con« 
tracts  between  the  vendor  on  the  one  hand,  and  the  vendee 
and  his  creditors  on  the  other.  If  valid  to  this  extent,  it 
necessarily  follows  that  they  are  so  for  all  purposes.  If  the 
property  does  not  pass  out  of  the  yendor  for  one  purpose,  it 
certainly  does  not  for  another.  If  it  remains  in  him  at  all,  it 
is  because  such  is  the  agreement  of  the  parties,  and  it  cannot 
be  divested  by  any  act  of  the  vendee  until  the  contract  is  ful- 
filled. A  bona  fide  purchaser,  as  well  as  an  attaching  creditor, 
must  acquire  his  title  through  the  vendee.  If  the  latter  haa 
no  title,  he  can  communicate  none.  The  purchaser  and  attach- 
ing creditor  are,  in  this  respect,  upon  the  same  footing.  No 
equities  can  intervene  to  give  the  former  a  better  right  as 
against  the  original  vendor  than  the  latter;  they  are  in  agqiuili 
jure.  Neither  of  them  has  a  legal  title  to  hold  the  property. 
A  mere  possession  by  the  vendee  carries  with  it  no  right  or 
authority  to  transfer  the  title.  That  continues  in  the  vendor 
until  the  conditions  of  sale  and  delivery  are  complied  with  by 
the  vendee,  or  are  waived  by  the  vendor.  And  this  constitutes 
the  precise  distinction  between  a  sale  and  delivery  of  goods  go 
condition,  and  a  sale  procured  by  fraud  or  false  representations 
on  the  part  of  the  vendee.  In  the  latter  case,  the  property 
passes  by  the  sale  and  delivery,  because  such  was  the 
ment  and  intent  of  the  parties.  Therefore  the  vendee, 
the  property  as  well  as  the  possession  of  the  goods,  can  pass  a 
good  title  to  a  purchaser  who  takes  the  goods  in  good  faith 
and  without  notice  of  the  fraud.  But  the  vendor  can  reclaim 
the  goods  by  rescinding  the  contract  and  avoiding  the  sale,  so 
long  as  they  remain  in  the  hands  of  the  vendee,  or  of  any  one 
who  has  taken  them  with  notice  of  the  fraud,  or  without  pay- 
ing a  valuable  consideration  for  them.  In  such  case,  the  title 
to  the  goods  is  in  the  vendee,  though  defeasible  at  the  option 
of  the  vendor,  because  the  vendee,  or  those  claiming  under 
him  with  knowledge  of  the  fraud,  cannot  honestly  or  legally 
hold  the  property  as  against  him.  But  in  the  case  of  a  con- 
ditional sale  and  delivery,  the  title  does  not  pass  firom  the 
vendor  until  the  condition  is  fulfilled.  The  vendee  obtains  no 
right  under  such  sale  to  dispose  of  the  property,  but  only  to 
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hold  it  until  the  terms  of  the  contract  are  complied  with: 
WhiU  V.  Garden,  10  Com.  B.  919." 

To  the  same  effect  are  Sargent  y.  Metcalf,  5  Gray,  306  [66 
Am.  Dec.  368];  Burbanky.  Crooker,  7  Id.  158  [66  Am.  Dec. 
470].  It  would  seem  from  these  cases  that  as  the  absolute 
title  is  in  the  vendo)*,  and  he  is  entitled  to  recover  in  replevin 
or  trover  from  any  purchaser  from  his  vendee,  that  the  meas- 
ure of  his  damages  must  be  the  value  of  the  property,  if  a 
return  cannot  be  had. 

The  case  before  us  is  still  stronger  than  any  we  have  cited, 
as  Jennings  was  not  entitled  to  the  absolute  possession  of  the 
mares,  but  only  "  to  work  and  use  them,  keeping  them  on  the 
place  he  was  then  occuppng."  The  removal  from  the  place 
forfeited  his  right  to  retain  possession. 

In  the  case  of  Eart  v.  Carpenter,  24  Conn.  427,  one  Bebee 
took  Carpenter's  cow  into  his  possession,  under  an  agreement 
that  he  should  keep  and  feed  her,  paying  himself  therefor 
from  the  milk  and  butter  received  and  made;  and  if  at  any 
time  within  four  months  Bebee  should  pay  for  the  cow  the 
sum  of  thirty-five  dollars,  then  the  title  should  vest  in  him;  if 
not,  he  was  to  return  the  cow  in  good  condition.  Bebee  did 
not  pay  for  the  cow,  but  sold  and  delivered  her  to  Hart  for 
full  value,  he  believing  her  to  be  the  property  of  his  vendor. 
Held,  that  Carpenter  was  entitled  to  recover  from  Bebee,  in 
trover,  $36.50,  the  full  value  of  the  cow,  and  costs. 

This  ruling  sustains  the  judgment  in  the  present  case.  The 
appellant  has  not  attempted  to  comply  with  the  condition 
upon  which  alone  his  vendor  could  have  acquired  title  to  the 
mare;  and  it  is  not  necessary  that  we  should  decide  how  far 
he  might,  had  he  so  chosen,  have  availed  himself  of  the  rights 
of  his  vendor  to  acquire  title. 

The  judgment  is  affirmed,  with  five  per  cent  damages,  and 
costs. 


Iktkmtion  of  PABTun  TO  QovxBir  nf  iNTBBPiurrATioir  of  Ck>STaAcrrs, 
when  consUtent  with  established  roles:  See  Hqffman  v.  uEtna  Fire  Ins.  Co., 
S8  Am.  Dec  337,  and  note  347,  348;  WmkimsM  ▼.  8mUh,  78  Id.  478,  and 
note  486;  national  Fire  Ina.  Co.  v.  Crane,  77  Id.  289. 

Trrus  to  Pbopxbtt  does  not  Pass  vo  Vendeb  in  Conditional  Sale 
UNTIL  Patmsnt  has  BEEN  Made:  HiUer  y.  Steen,  89  Am.  Dec  124,  and  note 
127,  128;  DomeaHc  Machine  Co.  ▼.  ArthurhuUz,  63  Ind.  326,  citing  the  princi- 
pal case 

Vendee  in  Conditional  Sale  has  No  Title,  and  OANHof  Tbansfeb 
Title  to  Bona  Fide  Pubohaseb;  and  the  vendor,  if  goilty  of  no  laches, 
tiny  reclaim  the  property  from  the  latter:  Crocker  v.  OuUi/er,  69  Am.  Dec 
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118,  and  note  122;  Burbankr,  Crooker,  66  Id.  470,  and  note  472;  Biilft/  v. 
Harris,  74  Id.  312,  and  note  313.  The  principal  case  is  cited  to  the  point 
that  a  vendee  in  a  conditional  sale  can  convey  no  title  to  the  property,  even 
to  a  honafidt  purchaser:  HimSY.  Wilaon,  47  Ind.  229;  and  no  title  to  property 
so  held  will  pass  to  a  porohaser  at  an  execution  sale,  under  an  execution 
against  the  vendee:  Bradshaw  v.  Warner,  54  Id.  62;  JHeCfirr  v.  SeU,  60  Id. 
257. 

DianKonoN  betwixn  Mobtoaob  akd  CokditiovaIi  Sale:  See  Slower  t. 
McMwrray,  72  Am.  Deo.  251,  and  note  257. 


Lafayette  and  Indianapolis  R,  R,  Co.  v.  Huffman. 

[28  IHDIA.KJL,  *2B7.] 

Alleoatiom  Df  Complaint  that  Child  imDE&  Frm  Yxabs  op  Aos  Who 
WAS  IiTJUBED  BT  PASSiNa  LoooMOTiVB  was  by  accident  "playing  near 
and  on  said  track  at  a  point  near  his  home,'*  is,  unexplained,  an  admis- 
sion of  negligence  on  the  part  of  those  having  the  custody  of  his  person; 
and  to  render  the  railroad  company  liable,  its  conduct  must  have  been 
so  negligent  as  to  amount  to  a  willingness  to  inflict  injury;  and  in  the 
absence  of  such  an  allegation,  the  complaint  is  demurrable. 

Thbri  is  No  DisTiNcnoK  bxtwxbn  Case  of  Child  Unnbokssajult  Ex- 
posed to  danger  and  that  of  a  person  of  mature  years,  where  the  ques- 
tion is  one  of  simple  negligence;  but  where  the  question  becomes  one  of 
gross  neglect  or  willful  misconduct  on  the  part  of  the  defendant,  the 
rule  cannot  be  the  same. 

To  Render  Railhoad  Compamt  Liable  iob  Ruknino  over  Child  Who 
WAS  Plating  on  the  track,  the  complaint  must  charge  either  knowledge 
of  the  fact  that  the  child  was  so  engaged,  or  such  neglect  in  keeping  a 
lookout  as  would  have  charged  the  company  with  negligence  if  a  person 
of  mature  judgment  had  been  upon  the  track. 

Word  **  Wanton  "  does  not  Mean  Willful,  and  in  an  allegation  that  de- 
fendant in  a  wanton  and  careless  manner  ran  said  locomotive,  etc.,  the 
word  "  wanton  "  adds  no  force  to  the  charge  that  the  act  was  done  in  a 
careless  manner. 

To  Defeat  Action  for  Neqliqencb,  It  is  not  Necessart  that  Plain- 
tiff's Negligence  should  have  brought  the  injury  upon  himself;  if  it 
directly  contributed  to  that  result^  he  cannot  recover,  where  the  defend- 
ant is  chargeable  only  with  want  of  ordinary  prudence. 

Action  for  damages.    The  opinion  states  the  case. 

J.  S.   TarHngtonf  J,  E.  McDonald^  A.  L,  Roache^  and  Z>. 
SheekSy  for  the  appellant. 

J.  L.  Ketchanij  for  the  appellee. 

By  Court,  Ray,  J.    Huffman  filed  his  complaint,  alleging 

"  that  t^e  railroad  company,  defendant,  on  the day  ol 

April,  1865,  was  running  her  locomotive  and  tender  on  the 
Union  track  in  Indianapolis,  through  thickly  populated  parts 
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of  said  city,  where  persons  and  children  of  tender  age  were  fre- 
quently passing  and  repassing  across  and  upon  said  track,  of 
right,  and  where  children  of  tender  years  were  frequently 
known  by  the  employees  of  said  company  to  be  found,  re- 
quiring the  utmost  care  on  the  part  of  those  running  and 
managing  such  locomotive  to  avoid  injury  to  such  persons 
and  children. 

''That  the  plaintiff  is  a  child  of  tender  years,  being  under 
the  age  of  five  years,  and  had  not  prudence  and  foresight  to 
avoid  or  apprehend  the  danger  from  the  movement  of  such 
objects,  nor  to  be  on  the  lookout  for  them. 

''  That  said  plaintiff  was,  on  the  day  aforesaid,  by  accident^ 
with  other  children,  playing  near  and  on  said  track,  at  a  point 
near  his  home,  and  said  defendant  then  and  there,  in  a  careless 
and  wanton  manner,  ran  said  locomotive  and  tender  upon 
plaintiff  and  over* his  legs,  crushing  the  same  so  that  ampu- 
tation became  and  was  necessary,  and  his  said  crushed  limb 
was  amputated,  whereby  he  became  and  is  maimed  and  a 
cripple  for  life,  said  plaintiff  not  being  old  enough  to  exercise 
prudence  or  foresight  or  forethought,  or  to  apprehend  danger. 
Said  plaintiff  has  also  suffered  great  pain,  all  to  the  damage 
of  plaintiff,"  etc. 

Valentine  Huffman,  father,  consents  to  appear  as  next  friend 
of  plaintiff. 

A  demurrer  to  this  complaint  was  overruled.  It  was  held  in 
the  case  of  Pittsburgh  etc.  Ry  Co.  v.  Vining's  AdmW,  27  Ind.  613 
lante,  p.  269],  that  '^  the  unnecessary  exposure  to  known  danger 
of  a  child  incapable  of  exercising  the  care  and  judgment  of 
mature  years  is  in  itself  an  act  of  negligence  on  the  part  of  the 
parent  sufficient  to  defeat  a  recovery,  unless  the  injury  be 
willful."  The  counsel  for  the  appellee  in  this  case  insist  that, 
although  the  question  as  to  the  sufficiency  of  the  averment  in 
the  complaint  that  the  injury  was  caused  to  the  cliild  without 
the  fault  of  the  parent  was  presented  by  demurrer,  and  consid- 
ered in  the  case  cited,  yet,  as  the  ruling  of  the  court  below  on 
that  point  was  approved,  we  are  not  to  regard  our  decision  as 
authority.  We  do  not  see  any  force  in  the  suggestion.  But 
whether  authority  or  not,  we  are  clear  that  the  law  was  cor- 
rectly stated,  and  its  application  to  this  case  cannot  be  ques- 
tioned, even  upon  the  theory  advanced. 

That  the  plaintiff,  a  child  under  the  age  of  five  years,  was, 
by  accident,  'Splaying  near  and  on  said  track,  at  a  point  near 
his  home,"  is,  unexplained,  an  admission  of  negligence  on  the  • 
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part  of  those  having  the  custody  of  his  person ;  and  to  render 
the  defendant  liable,  its  conduct  must  have  been  so  negligent 
as  to  amount  to  a  willingness  to  inflict  the  injury.  Is  this 
charged  in  the  complaint?  It  is  averred  that  the  defendant, 
"in  a  careless  and  wanton  manner,  ran  said  locomotive,"  etc., 
^'said  plaintiff  not  being  old  enough  to  exercise  prudence  or 
foresight  or  forethought,  or  to  apprehend  danger."  It  appears 
by  the  form  of  this  allegation  that  the  negligence  charged 
against  the  railroad  company  was  such  because  the  plaintiff 
was  not  old  enough  to  exercise  prudence. 

Where  the  question  is  one  of  simple  negligence,  there  is  no 
distinction  between  the  case  of  a  child  unnecessarily  exposed, 
and  that  of  a  person  of  mature  years.  Where  the  question 
becomes  one  of  gross  neglect  or  willful  misconduct  on  the  part 
of  the  defendant,  the  rule  cannot  be  the  same.  Thus  if  an 
engineer  of  a  locomotive  discovered  a  yourife  child  on  the  rail- 
road track,  he  would  be  required  to  use  greater  effort  to  stop 
the  train  than  could  have  been  expected  from  him  if  he  had 
discovered  a  grown  person  in  the  same  situation.  In  the  latter 
case,  he  could  reasonably  depend  more  upon  the  judgment  and 
presence  of  mind  of  the  person  on  the  track  to  save  himself 
from  danger  than  in  the  former  case.  But  children  of  tender 
years  have  no  right  to  play  about  and  upon  railroad  crossings, 
and  engineers  are  not  required  to  run  their  trains  expecting  to 
find  them  so  engaged.  To  render  the  defendant  liable  in  this 
case,  therefore,  the  complaint  must  either  charge  knowledge 
of  the  fact  that  the  child  was  so  engaged,  or  such  neglect  in 
keeping  a  lookout  as  would  have  charged  the  company  with 
negligence  if  a  person  of  mature  judgment  had  been  upon  the 
track.  The  complaint  is  fatally  defective.  After  admitting 
facts  which  show  negligence  of  the  plaintiff  contributing  to  the 
injury,  it  charges  that  the  defendant,  in  a  wanton  and  care- 
less manner,  ran  said  locomotive,  etc.  The  word  "wanton" 
does  not  mean  willful.  It  is  defined  by  Webster  as  follows: 
"Wandering  or  roving  in  gayety  or  sport;  licentious;  lewd; 
extravagant,"  etc.  The  word  adds  no  force  to  the  charge  that 
the  act  was  done  in  a  careless  manner.  The  demurrer  should 
have  been  sustained  to  the  complaint. 

On  the  trial,  the  following  instructions  were  given,  over  the 
exception  of  the  defendant:  "It  was  the  duty  of  defendants, 
and  they  were  bound,  in  the  management  of  the  engine  and 
tender,  to  use  such  diligence  and  care  as  prudent  and  discreet 
persons  should  use  and  exercise  on  such  occasions,  having  due 
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regard  to  the  safety  of  persons;  and  if  owing  to  the  absenoe 
of  such  diligence  and  care  the  plaintiff  was  injured,  he  is  en- 
titled to  recover,  unless  from  his  own  negligence  or  want  of 
reasonable  care  he  brought  the  injury  upon  himself." 

It  was  not  necessary  that  the  negligence  of  the  plaintiff 
should  have  "brought  the  injury  upon  himself";  if  it  directly 
contributed  to  that  result,  it  would  have  defeated  the  action, 
where  the  defendant  was  only  chargeable  with  want  of  ordi- 
nary prudence. 

The  fifth  instruction  was  liable  to  the  same  objection.  The 
jury  were  told  that  "in  determining  the  question  of  care  and 
diligence,  they  should  look  to  all  the  circumstances  attending 
the  transaction,  the  place  where  the  train  was  running,  the 
speed  with  which  it  was  run,  as  well  as  the  conduct  of  the 
plaintiff.  Was  he  negligently  and  carelessly  upon  the  track? 
and  if  so,  was  the  injury  the  immediate  result  of  such  negli- 
gence on  the  part  of  the  plaintiff?" 

The  court  misdirected  the  jury  as  to  the  degree  of  diligence 
required  of  the  defendant,  in  the  following  instruction:  "Al- 
though the  plaintiff  may  have  been  in  fault,  if  the  employees 
of  the  defendant  with  reasonable  diligence  might  have  avoided 
the  injury,  it  was  their  duty  to  have  done  so;  and  their  failure 
to  use  such  diligence  would  render  the  defendant  liable." 

Where  the  plaintiff  is  in  fault,  a  want  of  reasonable  dili- 
gence will  not  render  the  defendant  liable. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


Person  cannot  Recover  for  Injurt  to  Which  his  Own  Kboligencb 
Contributed:  See  EvangviUe  etc  R.  R,  Co,  v.  Duncan^  past,  p.  322,  and  cases 
cited  in  the  note.  lb  ia  not  necessary  that  the  negligence  of  the  plaintiff 
should  have  " brought  the  injury  upon  himself."  If  it  directly  contributed 
to  that  result^  the  action  will  be  defeated  where  the  defendant  was  charge- 
able only  with  want  of  ordinary  prudence:  BeUtfontaine  R*y  Co,  v.  Hunter, 
33  Ind.  356,  citing  the  principal  case.  And  it  is  also  cited  to  the  proposition 
that  a  complaint  for  negligence  must  show,  either  by  direct  averment  or  by 
the  allegation  of  facts,  that  there  was  no  contributory  negligence,  or  it  is  bad 
on  demnrrer:  Hig(jin9  v.  JefferaonvUU  etc,  R,  R.  Co.,  52  Id.  111. 

Deorbb  of  Care  Essential  toward  Children  of  Tender  Tears,  and 
whether  parent's  negligence  is  imputable  to  child:  See  Philadelphia  etc,  R.  R, 
Co.  V.  Speartn,  SO  Am.  Dec.  544;  Rauch  v.  Lloyd,  72  Id.  747,  and  cases  cited 
iu  the  note  757;  SmUh  v.  O'Connor,  8C  Id.  582,  and  note  587.  The  principal 
case  is  cited  to  the  point  that  to  allow  a  child  under  five  years  of  age  to  be 
upon  a  railroad  track  unattended,  where  cars  are  passing  hourly,  and  where 
its  x^resence  may  be  undiscovered  by  the  persons  in  control  of  trains,  is  negli- 
gence on  the  part  of  the  parent,  and  such  negligence  as  will  prevent  a  re- 
Ajc.  Dec.  Vol.  xcn— 21 
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eorery  by  the  parent  for  an  injury  to  the  child  through  the  negligence  of  the 
oompany,  onless  the  injury  be  wiUfol:  J^ermnmiUe  etc  ILR.C0.  y.  Bowew,  40 
Ind.  551;  SvcmniUe  tie.  R,  R,  Co.  ▼.  Wo{f,  S&  Id.  92;  and  this  rule  applies 
where  the  child  is  the  plaintiff:  Hathaway  y.  Toledo  etc  R*p  Co.,  40  Ind.  30. 

PsBsoN  Bun  over  and  Killxd  upon  Track  of  Railroad  Ck>MPANT 
must  be  shown  to  be  rightfully  there:  Donaldeon  y.  Miuiatippt  R.  R.  Co.,  87 
Am.  Dec.  391,  and  note  400;  and  if  the  person  is  not  rightfully  there,  the 
company  is  not  liable  for  any  injury  to  him,  unless  it  is  grossly  or  willfully 
negligent:  See  PkUadeJphia  etc  R.  R.  Co.  y.  HummeU,  84  Id.  457,  and  note 
460;  TJuiyer  y.  8L  Loma  etc  R.  R,  Co.,  85  Id.  409.  In  an  action  against  » 
railroad  company  for  running  OYer  and  killing  a  man  who  was  walking  upon 
the  track,  it  being  charged  that  there  was  willful  negligence  on  the  part  of 
the  railroad  company,  the  court  said,  citing  the  principal  case:  "  Ihe  simple 
tact  that  the  deoeased  was  struck  and  killed  by.  the  train,  under  the  cireum* 
stances  existing  in  this  case,  does  not  tend  to  prove  that  the  killing  was  will- 
ful. It  was  the  duty  of  the  deceased  to  have  stepped  off  the  track  of  the 
railroad;  he  could  see  his  dangler;  his  personal  safety  might  depend  upon  his 
leaving  the  track;  he  had  the  ability  to  do  so  at  will,  while  it  was  not  in  the 
power  of  the  train  to  do  so.  The  presumption  was,  that  he  would  leave  the 
track  at  the  last  moment,  at  least  before  being  struck;  sad  it  may  be  regarded 
as  established  law  that  those  in  charge  of  the  train  had  a  right  to  act  upon 
that  presumption  till  it  might  be  too  late  to  avoid  contact.  The  train,  it 
should  be  observed,  was  running  very  slowly,  and  its  speed  was  not  increased 
as  it  neared  the  deoeasedt  whereby  he  might  have  been  surprised  and  con- 
fused ":  IwUanapolu  etc  R.  R.  Co.  v.  McClaren,  62  Ind.  573. 


Eyansyillb  and  Crawfordsvillb  Bailroad  Com- 
pany  V,   DUNOAN. 

[28  Indiana,  441.] 

Court  will  Judioiallt  Noticx  Ddtibs  of  Common  Carrier  annexed  by 
law  to  the  contract  to  carry;  and  in  an  action  by  a  passenger  against  a 
railroad  company  for  injuries  received  in  .alighting,  the  complaint  need 
not  allege  the  duty  of  the  company  to  provide  a  safe  mode  of  exit  from 
the  car. 

Complaint  in  Action  bt  Passenger  against  Railroad  Company  alleging 
that  the  plaintiff  was  carried  to  his  destination  in  a  box-car  which  had 
no  steps  for  the  safe  descent  of  passengers,  and  which  was  stopped  be- 
fore it  reached  the  platform  at  the  station,  and  that  the  plaintiff  was 
required  by  the  conductor  to  leap  from  the  car  to  the  ground,  whereby 
he  received  injuries,  is  not  demurrable  on  the  ground  that  the  injury  ap- 
pears to  have  resulted  from  rash  conduct  of  the  plaintiff. 

iNSTRUCnON    IN    ACTION    AGAINST    RaILROAD    CoMPANT   FOR    INJURIES    Rs- 

CEIYED  IN  JuifPiNO  FROM  Car,  that  the  defendant  would  be  liable  if 
the  injuries  resulted  from  the  want  of  proper  skill  and  care  on  the  part 
of  the  conductor,  is  not  erroneous,  taken  in  connection  with  another  in- 
struction that  if  the  plaintiff  was  guilty  of  negligence  in  jumping  from 
the  car,  whereby  she  was  injured,  then  she  could  not  recover,  even  if  the 
defendant  was  also  guilty  of  negligence. 
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&AILBOAD  COMPAUT  IS  NOT  BOUKD  TO  KeCKIVE  UnUSUAL  NuMBER  OV  PAS- 
SENGERS, beyond  what  it  may  be  bound  to  provide  with  safe  accom- 
modations; but  if  it  does  receive  them  without  condition  or  notice  of  its 
inability  to  provide  for  their  safety,  it  assumes  all  the  obligations  usually 
incumbent  upon  a  carrier  of  passengers. 

Passbnoer  Carried  in  Freight-car  from  Which  No  Means  of  Descent 
IS  Provided,  who  leaps  from  the  car  after  the  train  has  stopped  at  the 
passenger's  destination,  and  is  thereby  injured,  is  not  guilty  of  negli- 
gence  such  as  will  relieve  the  carrier  from  liability,  merely  because  she 
was  not  in  peril,  or  had  not  reason  to  believe  that  she  was  in  peril;  and 
an  instmction  to  this  effect  is  properly  refused  for  not  containing  the 
further  element  that  the  circumstances  were  such  that  a  person  of  ordi- 
nary prudence  would  have  apprehended  danger  from  the  leap. 

PAflSBNGER  Who  to  Prevent  being  Carried  beyond  her  Destination 
VoLUNTARiLT  JuM FED  FROM  Car,  from  which  DO  means  of  descent  were 
provided,  after  the  train  had  stopped  at  the  station,  and  was  injured 
thereby,  was  guilty  of  contributory  negligence,  since  the  evidence  showed 
that  the  leap  was  dangerous,  that  she  considered  it  to  be  such,  and  that 
she  was  warned  not  to  make  it. 

Action  for  damages.    The  opinion  states  the  case. 
A,  C  Donald,  for  the  appellant. 
W.  M.  Land,  for  the  appellee. 

By  Court,  Frazbr,  C.  J.  This  was  a  suit  by  the  appellee 
against  the  appellant.  The  complaint  was  in  two  paragraphs, 
to  each  of  which  a  demurrer  was  filed  by  the  defendant,  and 
overruled.  An  issue  was  then  made  by  the  general  denial, 
the  trial  of  which  resulted  in  a  verdict  of  $725  for  the  plain- 
tiflf,  upon  which,  over  a  motion  by  the  defendant  for  a  new 
trial,  judgment  was  rendered. 

The  first  paragraph  of  the  complaint  avers  that  the  defend- 
ant was  a  carrier  of  passengers  by  railroad  for  hire,  from 
Princeton  to  Fort  Branch;  that  on,  etc.,  the  plaintiff,  at  the 
defendant's  request,  became  and  was  received  as  a  passenger 
from  the  former  to  the  latter  place,  etc.;  "and  thereupon  it 
then  and  there  became  and  was  the  duty  of  the  said  defend- 
ant to  use  due  and  proper  care  and  diligence  that  the  plaintiff 
should  be  safely  and  securely  carried  and  conveyed,  by  and 
upon  said  railroad  and  cars,  on  the  said  journey  from  the 
town  of  Princeton  aforesaid  to  the  town  of  Fort  Branch  afore- 
said." But  in  alleging  a  breach  of  this  contract  on  the  part 
of  the  appellant,  the  appellee,  in  this  paragraph,  after  alleging 
that  the  appellant  '^  did  not  use  diligence,"  in  general  terms, 
goes  on  to  allege  that  the  appellant  ^*  suffered  and  permitted 
the  plaintiff  to  be  carried  and  conveyed  on  said  journey  in  a 
certain  box  or  stock  car,  destitute  of  platform  steps  or  ladders, 
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by  means  of  which  said  plaintiff  conld  with  safety  descend 
from  the  same;  and  also  suffered  and  permitted  the  locomotiye 
and  train  of  cars  aforesaid  to  stop  before  the  said  car  wherein 
the  plaintiff  was  a  passenger,  as  aforesaid,  had  arrived  at  the 
platform  or  depot  at  the  town  of  Fort  Branch  aforesaid,  and 
then  and  there,  by  its  agent  or  conductor,  ordered  and  com- 
manded the  plaintiff  to  get  off  said  car,  but  wholly  neglected 
to  provide  steps,  ladders,  platforms,  or  other  means  of  descent, 
for  the  use  of  the  plaintiff,  or  to  use  due  and  proper  care  and 
diligence  for  the  safety  of  the  plaintiff  in  that  behalf,  and  by 
reason  thereof,  the  plaintiff  was  compelled  to  leap  from  the 
side  of  the  car  aforesaid  to  the  ground,  by  means  whereof,  and 
without  the  fault  or  negligence  of  the  plaintiff,  one  of  the 
ankles  of  the  plaintiff  became  and  was  fractured  and  broken, 
and  she  was  otherwise  greatly  bruised  and  injured."  .  Dam- 
ages, special  and  general,  were  claimed  for  the  injury. 

The  second  paragraph  is  substantially  the  same  as  the  first, 
except  that  it  says  nothing  about  the  kind  of  car  in  which  the 
plaintiff  was  conveyed  to  Fort  Branch,  or  the  want  of  any 
steps  or  ladders  by  which  she  could  descend;  and  also,  ex- 
cepting the  allegation  in  the  first  paragraph,  that  the  appellee 
was  ordered  by  the  appellant's  "  agent  or  conductor "  to  get 
off  the  train.  The  allegation  in  this  paragraph  of  a  breach  of 
the  contract  is  that  the  "  train  was,  by  and  through  the  care- 
lessness, negligence,  and  improper  conduct  of  the  said  defend- 
ant, stopped  at  the  town  of  Fort  Branch  aforesaid  before  that 
part  of  the  said  last-mentioned  train  on  which  the  plaintiff 
was  a  passenger  had  reached  the  platform  or  depot,  and  the 
plaintiff,  by  reason  thereof,  was  compelled  to  jump  firom  said 
car  to  and  upon  the  ground,  by  means  whereof  and  without 
the  fault  or  negligence  of  the  plaintiff,  the  ankle  of  the  plain- 
tiff became  and  was  fractured,"  etc. 

It  is  argued,  as  to  both  paragraphs:  1.  That  no  breach  of 
the  contract  alleged  is  shown,  the  contract  alleged  being  only 
to  carry  safely  to  Fort  Branch,  which  was  fully  performed;  2. 
That  the  injury  appears  to  have  resulted  from  the  rash  con- 
duct of  the  plaintiff  herself. 

Both  paragraphs  were,  in  our  opinion,  good.  As  to  the 
second  objection,  it  is  sufficient  to  say  that  we  do  not  nnder^ 
stand  from  the  averments  that  the  rash  conduct  of  the  plain- 
tiff produced  the  injury.  The  other  objection  needs  a  more 
careful  examination.  The  pleader  undertook,  unnecessarily, 
we  think,  to  state  the  duties  which  became  incumbent  u]X»n 


Nov.  1867.]      EVANSVTLLE  ETC.  R.  R.  Co.  V.  DUNXAN.  825 

the  carrier  in  consequence  of  having  recciTed  the  plaintiff  as 
a  passenger  from  place  to  place,  and  failed  to  state  the  very 
duty  the  neglect  of  which  produced  the  injury,  to  wit,  that  of 
providing  a  safe  mode  of  exit  from  the  car.  These  duties  are 
annexed  by  law  to  the  contract  to  carry;  and  we  are  of  opin- 
ion that  the  court  will  judicially  take  notice  of  them  without 
any  averment  as  to  what  they  are.  Dudley  v.  Smithy  1  Camp. 
167,  was  decided  upon  this  principle.  Though  the  duties  of 
the  carrier  in  reference  to  a  passenger  arise  out  of  the  contract 
between  them,  yet  the  suit  may  be  in  tort,  because  the  duties 
of  the  carrier  are  raised  by  law:  1  Chit.  PI.  135  et  seq.  Under 
the  code,  it  is,  in  such  a  case  as  this,  unnecessary  to  aver  the 
nature  of  the  contract,  or  the  duties  resulting  from  it:  Form 
14,  2  Gavin  and  Hord,  377. 

The  evidence  showed  that  the  injury  to  the  plaintiff  resulted 
from  jumping  troin  the  box-car  in  which  she  was  carried  while 
the  train  was  standing  at  Fort  Branch.  The  distance  to  the 
ground  was  about  four  feet.  She  jumped  in  what  was  deemed 
by  other  witnesses  a  critical  place,  alighting  upon  a  cross-tie, 
and  thereby  fractured  her  ankle.  Provision  for  safe  descent 
had  been  made  on  the  other  side  of  the  car,  but  whether  before 
or  after  her  exit  is  not  clear;  but  she,  with  many  others,  did 
not,  at  any  rate,  observe  it.  Nobody  else  was  hurt.  There 
was  some  excitement  and  haste  about  disembarking,  as  the 
train  was  behind  time,  the  bell  was  ringing  as  a  signal  to  get 
out,  and  it  was  understood  that  passengers  for  that  station 
must  get  out  quickly  or  they  would  be  carried  on.  She 
thought  the  car  too  high  to  jump  from,  and  was  warned  not 
to  jump,  but  nevertheless  did  so.  No  proper  provision  was 
made  for  passengers  to  get  out  of  the  box-cars.  The  only  evi- 
dence in  relation  to  a  command  by  the  conductor  to  get  out 
was  that  he  said:  "All  off  for  Fort  Branch;  if  you  do  not  get 
off,  you  will  be  taken  to  Evansville."  The  conductor,  testify- 
ing as  a  witness,  denied  having  used  any  such  language. 
The  occurrence  took  place  on  the  4th  of  July.  The  defend- 
ant was  provided  with  sufficient  passenger-coaches  for  all 
ordinary  business,  but  not  enough  for  such  an  occasion,  and 
hence  used  freight-cars.  There  were  celebrations  at  Fort 
Branch  and  Evansville,  and  there  was  an  unusual  number  of 
passengers. 

The  court  gave  to  the  jury  the  following  instruction,  claimed 
by  the  appellant  to  be  erroneous:  "  If  the  jury  find  there  was  no 
want  of  proper  skill  or  care  or  caution  on  the  part  of  the  de- 
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fendant  or  agent,  and  that  the  injury  was  caused  by  the  act 
of  the  plaintiff  in  rashly  and  improperly  springing  from  the 
car,  then  the  defendant  is  not  liable  in  this  action;  but  if  from 
the  want  of  proper  skill  and  care  of  the  conductor  or  other 
person  in  charge  of  the  train,  or  if  he  was  guilty  of  rashness, 
negligence,  or  misconduct  which  placed  the  passengers  in  a 
state  of  peril  in  descending  from  the  car,  the  defendant  is 
liable  for  any  injury  resulting  from  his  acts,  and  the  plaintiff 
is  entitled  to  recover." 

It  must  be  stated  in  this  connection  that  the  jury  was  also 
instructed  that  if  the  plaintiflf  was  guilty  of  negligence  in 
jumping  from  the  car,  whereby  she  was  injured,  then  the  ver- 
dict should  be  for  the  defendant,  even  if  the  defendant  was 
also  guilty  of  negligence.  While  the  instruction  complained 
of  was  defective,  standing  alone,  yet  that  defect  was  fully  sup 
plied  by  the  additional  instruction  stated,  and  we  cannot  sup- 
pose that  the  jury  disregarded  the  latter. 

The  appellant  complains  also  of  the  refusal  of  the  court  to 
instruct  the  jury  as  follows:  "  If  the  jury  believe  from  the 
evidence  that  the  cars,  platforms,  and  means  of  descent  pro- 
vided by  the  defendant  were  at  the  time  suflicient  for  the 
ordinary  travel  on  the  road,  then  there  would  be  no  negligence 
in  not  providing  means  and  platforms  for  the  accommodation 
of  an  unusual  number  of  passengers,  unless  it  appear  that 
reasonable  notice  had  been  given  to  provide  such  accommoda- 
tions." 

We  do  not  think  that  this  instruction  should  have  been 
given.  The  defendant  was  not  bound  to  receive  an  unusual 
and  unexpected  number  of  jxassengers  beyond  what  it  was 
bound  to  provide  for  with  safe  accommodations.  But  having 
received  them  without  qualification  or  condition,  or  notice  of 
its  inability  to  provide  for  their  safety,  it  seems  to  us  that  it 
assumed  all  the  obligations  usually  incumbent  upon  a  carrier 
of  passengers,  and  became  liable  for  the  consequences  of  a 
failure  to  perform  those  obligations. 

The  following  was  also  refused:  "  If  the  jury  find  firom  the 
evidence  that  the  plaintiflf  leaped  from  the  car  without  being 
in  peril  of  life  or  limb,  or  having  reason  to  believe  that  she 
was  in  such  peril,  and  by  so  leaping  received  the  injury,  then 
the  verdict  should  be  for  the  defendant." 

We  cannot  say  that  it  was  error  to  refuse  this  instruction 
in  this  particular  case.  If  the  evidence  had  shown  a  leaping 
firom  a  train  when  in  rapid  motion,  or  if  the  case  put  by  the 
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instruction  had  included  the  element  that  the  plaintiff  had 
leaped  from  the  car  under  such  circumstances  that  peril  to 
herself  might  reasonably  be  apprehended  in  consequence  of 
the  leap,  then  to  make  the  leap  would  be  a  want  of  reasonable 
care  on  her  part,  and  she  could  not  recover.  The  instruction, 
however,  assumes  that  leaping  from  a  car  under  any  circum- 
stances, without  a  purpose  to  avoid  thereby  an  apprehended 
peril  to  life  or  limb,  would  relieve  the  carrier  from  liability. 
We  do  not  so  understand  the  law.  If  the  leap  was  made 
under  such  circumstances  that  a  person  of  ordinary  caution 
and  care  would  not  have  apprehended  danger  therefrom,  then 
it  was  not  such  an  act  of  carelessness  as  would  relieve  the  de- 
fendant  from  the  responsibility  otherwise  resting  upon  it. 

It  is  contended  that  the  evidence  was  not  sufficient  to  sup- 
port the  verdict.  There  never  should  be  any  just  occasion  for 
a  reversal  of  a  judgment  by  this  court  upon  the  evidence  alone; 
and  it  is  with  the  greatest  reluctance,  and  always  with  a  cau- 
tion so  great  as  to  border  very  closely  upon  the  unreasonable, 
that  we  can  relieve  against  this  error  of  the  court  below,  con- 
sistently with  the  rule  by  which  this  court  has  always  governed 
itself  in  the  matter. 

In  this  case  the  fact  comes  from  the  plaintiff  herself,  testify- 
ing as  a  witness,  that  for  the  mere  purpose  of  avoiding  being 
carried  to  Evansville,  she  voluntarily  made  what  she  regarded 
as  a  dangerous  leap,  and  what  all  other  witnesses  expressing 
an  opinion  upon  the  subject  also  regarded  as  involving  peril. 
This  she  did,  notwithstanding  she  was  warned  at  the  moment 
not  to  do  it.  Thereby  she  received  the  injury  for  which  she 
sues.  Upon  these  points  there  is  no  conflict  of  evidence.  The 
injury  occurred  thus,  if  it  occurred  at  all,  and  these  facts  are 
true,  if  anything  in  the  case  is  true.  There  is  no  room  for  a 
question  as  to  the  credibility  of  the  witnesses  who  so  testify, 
for  the  plaintiff  herself  is  the  chief  of  those  witnesses.  This, 
plainly,  was  a  want  of  ordinary  care  on  her  part,  directly  con- 
tributing to  the  injury;  and  in  such  a  state  of  case  the  law  is 
equally  clear  that  the  plaintiff  cannot  recover.  Under  such 
circumstances  we  cannot  hesitate  to  reverse  the  judgment. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


Judicial  Notice.  —  This  topic  is  fally  treated  in  tlie  note  to  Lar{fearY,  ifef- 
4ier,  89  Am.  Dec.  663  et  seq.  Upon  the  liability  of  passenger  carrien  to  pro- 
yide  safe  means  of  ingress  and  egress  from  their  conveyances,  oonsnlt  the  note 
to  Hegtman  v.  WesUm  Ji.  R.  Corp.,  64  Id.  621  ot  seq. 
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LBAllirO  VROM  T&AIN  UlTDXR  CmCUllBTANCIS  THAT  WOVLD  NOT  PrBVXSIT 

PsBSOiT  07  Ordinabt  PrudIenox  from  doing  so  is  not  saoh  oontribntory  neg- 
ligence as  will  release  a  railroad  company  from  liability;  for  aathorities  sup- 
porting this  proposition,  see  the  note  to  IngalU  v.  Bills,  43  Aul  Dec.  364,  363; 
JeffersonviUe  etc  S,  R.  Co,  ▼.  Hendricks,  41  Ind.  66,  citing  the  principal  case. 
So  a  passenger  may  without  negligence  leap  from  a  vehicle  to  avoid  an  actual 
or  apprehended  peril:  IngalU  v.  BUb,  43  Am.  Dec.  346^  and  note  365;  Buei 
V.  I^ew  Y<yrh  Central  R.  E.  Co.,  88  Id.  271,  and  note  274.  Bat  a  passenger 
who  jumps  from  a  moving  train  merely  to  avoid  being  carried  beyond  his 
place  of  destination  cannot  recover  for  injuries  suffered:  Pennayloama  S,  IL 
Co,  V.  Aepell,  62  Id.  323;  Damont  v.  New  Orleans  etc,  R.  R.  Co.,  61  Id.  214» 
and  note  217;  and  see  Oavett  v.  Manchester  etc  R,  R,  Co.,  77  Id.  422,  and 
note  426;  Lucas  v.  New  Bedfwd  etc  R.  R.  Co.,  66  Id.  406;  Galena  etc  R,  R. 
Co.  V.  Fay,  63  Id.  323;  and  the  note  to  IngaUs  v.  BWs,  supra.  A  passenger 
must,  however,  be  allowed  a  sufficient  time  to  alight  at  his  destination:  Penn- 
sylvania R.  R.  Co.  V.  KUgore,  72  Id.  787. 

PkBSON  OAlfKOT  RiOOVER  lOR  InJTTRIES  07  WhIOH  HIS  OWN  NlGUOKKCR 

mm  a  proximate  cause,  though  the  defendant  was  also  n^ligent:  Donaldson 
V.  Mississippi  etc  R.  R.  Co.,  87  Am.  Dec.  391,  and  note  400;  and  see  Johnson 
V.  Winona  etc  R.  R.  Co.,  88  Id.  83,  and  note  88;  Butterjield  v.  Western  R.  R. 
Corp.,  87  Id.  678,  and  note  682;  Chicago  etc  R'y  Co.  v.  Ooss,  84  Id.  756,  and 
note  758;  Spencer  v.  Milwauhee  etc.  R.  R.  Co.,  84  Id.  758,  and  note  762;  Zemp 
V.  Wilmington  etc  R.  R.  Co.,  64  Id.  763;  note  to  Achlenhagen  v.  CUy  qf  Waters 
town,  86  Id.  772.  The  principal  case  is  cited  to  the  point  that  when  negli- 
gence is  the  issue,  it  must  be  unmixed  negligence  to  justify  a  recovery;  and 
if  both  parties  by  their  negligence  immediately  contributed  to  produce  the 
injury,  neither  can  recover.  When  the  plaintiff  is  the  proximate  cause  of 
the  injury  he  cannot  recover:  Newhouse  v.  Miller,  35  Ind.  466. 

Railroad  (Company  is  Bound  to  Provide  Safb  and  Sbodrx  Carxiaob 
for  the  transportation  of  passengers:  Curtis  v.  Rochester  etc  R.  R.  Co.,  76 
Am.  Dec  258,  and  note  268.  The  principal  case  is  cited  to  the  point  that  a 
common  carrier  having  connections  with  other  lines  is  not  bound  by  its  gen- 
eral public  obligation  to  provide  other  means  of  transportation  than  such  as  it 
owns,  uses,  or  holds  out  to  the  public  on  its  own  route  for  that  puzpoee:  Pats' 
Imrgh  etc  R*y  Co.  v.  Morton,  61  Ind.  575. 

Thk  principal  oase  is  otted  in  Falkner  v.  Ohio  etc  R*y  Co.,  55  Ind.  372, 
where  it  is  held  that  where  due  notice  is  given  and  the  necessary  means  for 
complying  with  the  regulation  is  provided,  a  railroad  company  has  the  right 
to  adopt  a  regulation  prohibiting  the  conductors  of  ;ts  freight  trains  from 
oazrying  passengers  thereon,  who  shall  not  have  previously  procured  a  speci- 
fied kind  of  ticket;  and  where  a  passenger  having  notice  of  and  ne^ecting 
to  comply  with  such  regulation  is  ejected  from  the  train,  with  no  more  force 
than  is  necessary,  he  cannot  maintain  an  action  therefor:  See  J^ersonvilU 
R.  R.  O0.T.  Rogers,  ante,  p.  276. 
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Bell  v.  Eaton. 

[28  IKDIAMA,  468.1 

It  is  Good  Deiknse  to  AonoN  tor  Bbbagh  ov  Marriage  Oontract  tbart 
the  plaintiff  fraadnlently  concealed  from  the  defendant  the  fiact  that  she 
had  been  delivered  of  a  bastard  child;  and  an  answer  setting  up  snch 
defense  is  not  demnrrable. 

OBJBCnON    THAT    PlRADINO  IS  ArOITMINTATITR  will    not  BR  Ck>N8IDSRKD 

OH  Demurrer. 

Action  for  breach  of  marriage  contract.  The  opinion  states 
the  cafie. 

/.  L.  Worden  and  J.  Morris,  for  the  appellant. 

By  Court,  Ray,  J.  This  was  an  action  by  the  appellee, 
charging  the  appellant  with  a  breach  of  a  marriage  contract. 
The  answer  contained  two  paragraphs;  the  first  was  a  special 
denial,  and  the  second  as  follows:  *'And  for  second  defense, 
the  defendant  says  that  after  the  making  of  the  promise  and 
agreement  in  said  complaint  mentioned,  he  learned  that  the 
plaintiff  had  been,  prior  to  his  acquaintance  with  her,  delivered 
of  a  bastard  child;  and  he  avers  that  through  the  fraudulent 
concealment  of  the  plaintiff,  he  was,  at  the  time  of  the  malsiing 
of  said  agreement,  ignorant  of  the  fact  that  the  plaintiff  had 
been  so  delivered  of  a  bastard.  Wherefore  he  demands  judg- 
ment." 

A  demurrer  was  sustained  to  this  paragraph.  This  was 
error.  If  through  the  fraudulent  concealment  of  the  appellee 
he  was  kept  in  ignorance  of  the  fact  charged,  it  was  a  good 
defense  to  the  action.  If  it  is  objected  that  the  paragraph  is 
argumentative,  we  must  regard  the  argument  as  so  conclusive 
as  to  amount  to  an  express  allegation  of  the  facts,  when  tested 
by  a  demurrer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer. 


PLAINTDys  UhCHASTITT  AS  DEFENSE  TO  ACTION  TOR  BREACH  07  PROMISE 

07  Marriage:  Note  to  Bumham  v.  ChmweU,  63  Am.  Deo.  543;  and  as  to  a 
promise  of  marriage  induced  by  fraud,  see  Id.  636.  In  support  of  an  answer 
to  a  complaint  for  a  breach  of  promise  to  marry,  which  alleged  that  the 
pilaintiff  was  an  unchaste  and  immoral  woman,  who  had  frequented  assigna- 
tion houses  and  practiced  prostitution,  evidence  that  the  plaintiff  had  lived 
with  a  certain  woman  at  a  certain  place,  and  at  a  time  when  said  woman  kept 
a  house  of  assignation  and  prostitution,  is  competent:  Hunter  y.  Haffidd,  63 
Ind.  419^  citing  the  principal 
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Aroumsntativs  Plbadtno  will  mot  bb  Held  Bad  on  Demurrer,  the 
remedy  b^ing  by  motion  to  make  more  specific:  Vance  ▼.  Schrojfert  82  Ind. 
117»  citing  the  principal  case.  Uncertainty  is  not  a  gronnd  of  demorrer  under 
the  Indiana  code,  but  of  a  motion  to  make  more  certain:  Snowdem  v.  WilaSf 
81  Am.  Dec.  370,  and  note  373. 


Ratliff  u  Baldwin. 

L29  IKDIAKA,  16.] 

AmDAYiT  IK  Support  op  Motion  to  Set  ajsdb  Default,  DmaxMnra 
Merits,  and  showing  that  the  defendant  and  his  oonnsel  had  been  in 
attendance  upon  the  court  until  the  judge  announced  that  the  case  wonld 
not  be  tried  at  that  term,  and  that  upon  the  faith  thereof  they  left  the 
court,  etc.,  shows  good  cause  for  setting  aside  the  defaolt,  and  is  a  basis 
for  the  disposition  of  the  application  by  the  judge  in  a  summary  way. 

AonoN  op  Court  in  Granting  Rbliep  on  Motion  to  Set  aside  De- 
fault, without  Trial  or  Ant  Issue,  is  not  erroneous,  althou^  th* 
record  disclosed  that  the  affidavit  was  accompanied  by  a  complaint  to 
review  the  judgment,  upon  which  an  issue  was  made  up,  but  the  anawsr 
and  reply  were  not  in  the  record. 

Widow  cannot  Maintain  Suit  to  Set  aside  her  Hubband's  Will 
while  Retainino  the  personal  property  taken  by  her  under  the  wiD, 
which  was  in  excess  of  the  amount  to  which  she  waa  entitled  undsr  th* 
Uw. 

The  opinion  states  the  case. 

/.  BrowrUeey  for  the  appellants. 

/.  Van  DevanUr^  J,  F.  McDoweUj  A.  Stede^  and  R.  T.  Si. 
JohHj  for  the  appellee. 

By  Court,  Ray,  J.  The  appellee  brought  suit  against  the 
appellants,  who  were  the  executors  of  the  last  will  of  her 
deceased  husband.  She  claimed  that  by  the  law  she  was 
entitled  to  receive  three  hundred  dollars  out  of  the  personal 
estate.  A  default  was  taken,  and  at  the  next  term  of  the 
court  an  application  was  made  by  affidavit,  accompanied  by 
what  seems  to  have  been  intended  and  to  have  been  regarded 
by  both  parties  as  a  complaint  to  review  the  judgment.  An 
answer  was  filed  and  a  reply  thereto,  but  neither  are  in  the 
record  before  us.  A  motion  was  also  made  upon  filing  the  af- 
fidavit to  have  the  default  and  judgment  set  aside.  The  court, 
without  a  trial  of  any  issue,  sustained  the  motion.  Upon  this 
action  of  the  court,  the  appellee  assigns  cross-error.  We  think 
the  ruling  was  correct.  The  affidavit  alleged  that  the  appel- 
lants had  been  in  attendance  upon  the  court  with  their  counsel 
until  informed  by  the  judge  that  the  case  would  not  be  tried 
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at  that  term,  and  they  had  thereupon  returned  to  their  homes. 
At  a  subsequent  day,  an  attorney  of  the  court  was  appointed 
and  acted  as  judge,  and  allowed  the  default.  The  aflSdavit 
also  disclosed  a  defense  to  the  action. 

If  this  application  is  to  be  regarded  as  a  simple  motion  to 
set  aside  a  default  and  judgment  taken  against  the  appellants 
through  their  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  under  the  provisions  of  the  code  (2  Oavin  and  Hord, 
sec.  99,  p.  118),  it  was  proper  that  the  court  should  dispose  of 
the  matter  in  a  summary  manner,  upon  the  affidavit  and  the 
facts  within  the  knowledge  of  the  judge.  Nor  can  we  say 
that  any  error  was  committed,  if  the  complaint  is  regarded  as 
an  attempt  to  have  the  judgment  reviewed  under  the  provis- 
ions of  article  28  of  the  code:  2  Id.  279.  As  the  answers  are 
not  in  the  record,  we  cannot  presume  that  they  tendered  any 
material  issues  of  fact  for  trial.  Every  substantial  averment  of 
the  complaint  may  have  been  admitted  by  the  answers,  and  in 
that  case  there  could  be  no  error  in  granting  the  relief  asked. 

Upon  the  default  being  set  aside,  the  appellants  answered, 
and  a  trial  was  had,  resulting  in  a  finding  for  the  appellee. 
This  finding  we  cannot  sustain.  It  appears  from  the  evidence 
that  the  appellee  took,  under  the  will,  personal  property  of  the 
value  of  $752.  The  remainder  of  the  personal  property  was 
sold  to  pay  debts,  and  a  small  sum  of  money  remaining  wan 
distributed  to  the  appellee  and  her  children.  She  subsequently 
brought  her  action  to  set  aside  the  will,  and  in  that  proceeding 
I9he  secured  a  partition  of  the  real  estate  without  regard  to  the 
provisions  of  the  will.  She  now  endeavors,  while  keeping  the 
property  she  received  under  the  will,  to  claim  also  under  the  law. 
It  is  a  sufficient  answer  to  this,  that  she  has  repudiated  the  will, 
and  therefore  is  only  entitled  to  $300  worth  of  personal  prop- 
erty as  widow,  and  to  share  with  her  children  in  the  remain- 
ing $452,  whereas  she  has  already  received  that  entire  sum; 
and  the  remaining  personal  property  having  been  sold  to  pay 
debts,  aod  the  real  estate  divided,  nothing  remains  in  the 
hands  of  the  executors. 

The  judgment  is  reversed,  with  costs. 


Bmor  07  JuDOiairr  bt  Dkvault:  See  Oreen  t.  SdmOion,  77  Am.  Deo. 
296,  and  note  302. 

SiXTiiro  ABiDB  DmwAjjvt,  for  what  poxpoee  aUowed:  Brownmg  ▼.  Soom, 
60  Am.  Deo.  218;  in  what  cases  allowed:  Dial  v.  Farrow^  86  Id.  267;  prao- 
tioe  on  aetting  adde  default:  Id.;  affidavit  on,  as  general  mle^  most  show 
voerits:  Brouming  t.  Roane,  60  Id.  218. 
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Pbefxrexcb  of  Collateral  Uelatitis  ovkb  Wife,  in  Will,  does  not 
necessarily  show  undue  influence  or  fraud,  nor  does  it»  in  the  absence  of 
further  proof,  impeach  the  validity  of  the  will:  Coffin  ▼.  Coffin,  SO  Am.  Dec. 
235. 

The  frincipal  case  js  cited  and  approved  as  to  the  practice  on  an  applica- 
tion to  set  aside  a  default,  in  Buck  v.  Havens,  40  Ind.  223;  Fiak  v.  Baker,  47  Id. 
645;  Nord  v.  Marty,  56  Id.  535;  Douglass  v.  KeeJin,  78  Id.  201 ;  Lawler  v.  Coudi^ 
80  Id.  370;  Brumbaugh  v.  Stockman,  83  Id.  588;  Ckmdy  ▼.  Caldweli,  106  Id.  259. 
No  formal  pleadings  are  necessary  in  the  proceeding,  beyond  the  complaint  or 
motion  of  the  party  seeking  relief  from  the  judgment,  and  the  matters  pre- 
sented in  such  complaint  or  motion  should  be  heard  by  the  court  in  a  summary 
manner.  On  such  hearing,  neither  connter-affidayits  nor  oral  evidanoe  tend- 
ing to  contradict  the  complaint  or  motion  should  be  received  on  the  question, 
whether  the  plaintiff  or  moving  party  has  or  has  not  a  meritorious  cause  of 
action  or  defense,  as  the  case  may  be:  Cland^v.  Caldwell,  106  Id.  259.  When 
a  judgment  has  been  taken  by  default,  the  defendants  having  been  person- 
ally served,  a  motion  to  set  aside  the  default  showing  merits  in  the  defense 
or  proceedings  lor  relief  from  the  judgment,  or  to  review  it,  must  be  made 
in  the  court  below  before  appeal:  Barnes  v.  Conner,  39  Id.  295,  citing  the 
principal 


Adams  Express  Company  v.  Reagan. 

[29  Indiana,  2L] 

JjIMItation  of  Common  Carrier's  Liabilttt  bt  Express  Contract  must 
be  reasonable  in  itself,  and  not  such  as  to  operate  as  a  snare  or  fraud 
upon  the  public 

Condition  that  Carrier  should  not  be  Liable  for  Loss,  unless  a 
claim  therefor  should  be  presented  within  thirty  days  from  the  date  of 

'^  the  receipt,  held  to  be  unreasonable  and  void,  in  a  contract  to  carry  a 
package  from  Indiana  to  Georgia,  during  the  war,  and  when  transporta- 
tion was  much  interrupted. 

Action  on  an  express  receipt.     The  opinion  states  the  facts. 

T.  A.  HendrickSj  0.  B,  Hordy  and  A.  W,  HendrickSf  for  the 
appellant. 

J,  L,  Ketcham  and  J.  L,  Mitchell,  for  the  appellee. 

By  Court,  Gregory,  J.  The .  appellee  was  the  plaintiff  be- 
low. He  sued  upon  an  express  receipt,  which  was  made  a 
part  of  his  complaint,  and  is  as  follows: — 

"Adams  Express  Company.         [Form  14.] 
"  Oreat  Eastemj  Western,  and  Southern  Express  Forwarders. 

"  Clayton,  Indiana,  January  24,  1866. 
"Received   of  A.  S.  Wills,  one   carpet  yalise,  containing 
clothing;  value,  $176,  marked  Maj.  Z.  8.  Reagan,  Savannah, 
Gleorgia,  in  good  order,  which  it  is  mutually  agreed  is  to  be 
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forwarded  to  our  agency  nearest  or  most  convenient  to  desti- 
nation only,  and  there  delivered  to  other  parties  to  complete 
the  transportation.  It  is  part  of  the  consideration  of  this 
contract,  and  it  is  agreed  that  said  express  company  are  for- 
warders only,  and  are  not  to  be  held  liable  or  responsible  for 
any  loss  or  damage  to  said  property  while  being  conveyed  by 
the  carriers  to  whom  the  same  may  be  by  said  express  com- 
pany intrusted,  or  arising  from  the  dangers  of  railroads,  ocean 
or  river  navigation,  steam,  fire  in  stores,  depots,  or  in  transit, 
leakage,  breakage,  or  from  any  cause  whatever,  unless,  in 
every  case,  the  same  be  proved  to  have  occurred  from  fraud 
or  gross  negligence  of  said  express  company  or  their  servants; 
nor,  in  any  event,  shall  the  holder  hereof  demand  beyond  the 
sum  of  fifty  dollars,  at  which  the  article  forwarded  is  hereby 
valued,  unless  otherwise  herein  expressed,  or  unless  specially 
insured  by  them  and  so  specified  in  this  receipt,  which  receipt 
shall  constitute  the  limit  of  the  liability  of  the  Adams  Ex- 
press Company.  And  if  the  same  is  intrusted  or  delivered  to 
any  other  express  company  or  agent  (which  said  Adams  Ex- 
press Company  are  hereby  authorized  to  do),  such  company 
or  person  so  selected  shall  be  recognized  exclusively  as  the 
agent  of  the  shipper  or  owner,  and,  as  such,  alone  liable,  and 
the  Adams  Express  Company  shall  not  be,  in  any  event,  re- 
sponsible for  the  negligence  or  non-performance  of  any  such 
company  or  person;  nor,  in  any  event,  shall  said  express 
company  be  liable  for  any  loss  or  damage,  unless  the  claim 
therefor  shall  be  presented  to  them  at  this  office,  within  thirty 
days  after  this  date,  in  a  statement  to  which  this  receipt  shall 
be  annexed. 

"All  articles  of  glass,  or  contained  in  glass,  or  any  of  a 
fragile  nature,  will  be  taken  at  shippers'  risk  only,  and  the 
shipper  agrees  that  the  company  shall  not  be  held  responsible 
for  any  injury  by  breakage  or  otherwise,  nor  for  damages  to 
goods  not  properly  packed  and  received  for  transportation. 
It  is  further  agreed  that  said  company  shall  not,  in  any  event, 
be  liable  for  any  loss,  damage,  or  detention  caused  by  the  acts 
of  God,  civil  or  military  authority,  or  by  rebellion,  piracy,  in- 
surrection, or  riot,  or  the  dangers  incident  to  a  time  of  war. 

"  For  the  company, 

"  Freight  $2,  pd.  S.  B.  Hall,  Agent/' 

The  complaint  alleged  that  the  appellant  was  on  the  twenty- 
fourth  day  of  January,  1865,  a  common  carrier,  and  by  her 
Agent,  S.  B.  Hall,  as  such  carrier,  received  from  A.  S.  Wills 
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one  carpet  valise,  containing  clothing  of  the  value  of  $175, 
marked  '^Maj.  Z.  S.  Reagan,  Savannah,  Greorgia,"  and  executed 
the  receipt  heretofore  set  out;  that  the  appellant  had  wholly 
failed  and  refused  to  deliver  said  valise  and  clothing  to  the 
appellee. 

The  appellant  answered  in  two  paragraphs.  The  first  alleged 
that  the  appellant,  in  the  execution  of  the  contract,  safely 
carried  the  valise  to  Hilton  Head,  on  its  way  to  Savannah; 
that  the  appellee  had  then  left  Savannah  with  the  army,  and 
was  in  the  interior;  that  there  was  no  communication  with  the 
army,  and  by  the  order  of  the  military  authorities,  all  articles 
intended  for  the  army  were  required  to  be  collected  at  Hilton 
Head,  and  remain  there  until  communication  was  opened; 
that  when  communication  was  opened  with  the  army,  via 
Wilmington,  the  military  authorities  required  the  appellant  to 
turn  over  the  valise,  with  other  articles  in  its  custody  intended 
for  the  army,  to  an  assistant  quartermaster,  to  be  carried  by 
such  quartermaster  to  Wilmington  for  delivery;  that  in  obedi- 
ence to  this  order,  the  agent  of  the  company  did  surrender  the 
valise  to  the  military  authorities  for  conveyance  and  delivery 
to  the  appellee  at  Wilmington,  and  had  not  had  the  custody 
or  control  of  the  valise  since  that  time. 

The  second  answer  was  a  general  denial. 

The  appellee  demurred  to  the  first  paragraph  of  the  answer, 
and  the  demurrer  was  overruled. 

The  appellee  replied  in  two  paragraphs.  The  first,  that 
there  was  no  written  order  made  in  relation  to  the  valise,  and 
the  persons  making  them  were  at  a  poet  and  had  the  means  of 
giving  them  in  writing.     The  second  was  a  general  denial. 

The  cause  was  submitted  to  the  court  for  trial.  The  receipt 
sued  on  was  introduced  in  evidence.  It  was  also  proven  that 
A.  S.  Wills,  the  appellee's  agent,  delivered  to  the  appellant's 
agent,  upon  the  execution  of  the  receipt,  a  valise  containing 
wearing  apparel  of  the  value  of  $175;  that  Wills  had  been  in- 
structed by  the  appellee  not  to  ship  the  articles  by  express 
until  the  company  would  become  responsible  for  their  delivery 
to  him,  and  that  this  instruction  was  communicated  to  the 
appellant's  agent;  that  the  appellee's  agent  delayed  shipping 
the  valise  for  a  month  or  more,  until  Savannah  was  taken  by 
the  federal  troops,  when  he  delivered  the  valise  to  the  appel- 
lant, on  the  24th  of  January,  1865,  and  the  receipt  was  exe- 
cuted; that  the  appellant  delivered  other  articles  shipped  about 
the  same  time  firom  the  same  office  to  persons  in  the  appellee's 
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regiment;  that  the  appellee  sought  his  valise  at  the  place  of 
delivery,  but  it  was  not  found,  and  has  never  been  delivered 
to  him. 

The  court  found  for  the  appellee,  and  assessed  his  damages 
at  $175.  The  appellant  moved  for  a  new  trial,  but  the  court 
overruled  the  motion,  and  rendered  final  judgment  on  the 
finding. 

It  is  claimed  that  the  complaint  is  defective  in  not  averring 
that  the  statement  of  the  claim  for  the  loss  of  the  valise  was 
presented  to  the  company  iat  their  office  at  the  place  of  ship- 
ment within  thirty  days  after  the  date  of  delivery.  This  case 
turns  upon  the  validity  of  the  stipulation  in  the  receipt  of  the 
company  to  the  agent  of  the  owner  of  the  valise,  that  "in  no 
event  shall  said  express  company  be  liable  for  any  loss  or 
damage  unless  the  claim  therefor  shall  be  presented  to  them 
at  this  office  within  thirty  days  after  this  date,  in  a  statement 
to  which  this  receipt  shall  be  annexed."  It  is  urged  that  this 
being  the  express  contract  of  the  parties,  the  appellee  cannot 
be  excused  from  performing  the  condition  by  the  inconve- 
nience, difficulty,  or  even  impossibility  of  its  performance. 

It  is  not  necessary  for  us  to  go  into  an  examination  of  the 
question  as  to  whether  a  common  carrier  can  limit  his  liabil- 
ity by  express  contract.  We  think  it  clear,  if  he  can,  it  must 
be  by  conditions  reasonable  in  themselves,  and  not  such  as 
will  operate  as  a  snare  and  a  fraud  upon  the  public. 

We  have  been  referred  to  the  cases  of  Wier  v.  A  daws  Ex- 
press  Company y  in  the  district  court  of  Philadelphia,  and  Levdf 
V.  Great  Western  Railway  Co.,  5  Hurl.  &  N.  867.  In  the  former 
case  the  stipulation  is,  that  the  defendants  shall  not  "in  any 
event  be  liable  for  any  loss  or  damage,  unless  the  claim  there- 
for shall  be  presented  to  them  in  writing,  at  their  said  office, 
within  thirty  days  after  the  time  when  said  property  has  or 
ought  to  have  been  delivered."  In  the  latter  case  it  was  pro- 
vided that  *^no  claim  for  deficiency,  damage,  or  detention  will 
be  allowed,  unless  made  within  three  days  after  the  delivery 
of  the  goods;  nor  for  loss,  unless  made  within  seven  days  of 
the  time  they  should  have  been  delivered."  These  conditions 
were  held  to  be  reasonable.  But  in  the  case  under  considera- 
tion, the  company,  in  a  shipment  of  a  package  sent  from  Clay- 
ton, in  this  state,  to  Savannah,  Georgia,  at  a  time  when  the 
country  was  in  an  unsettled  condition,  occasioning  great  de- 
lays in  shipments  and  in  the  transmission  of  the  mails,  attempt 
to  incorporate  into  their  contract  a  condition  precedent,  that 
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they  will  not  answer  for  any  loss  or  damage,  unless  the  claim 
therefor  shall  be  presented  to  them  at  their  office  at  the 
former  place,  within  thirty  days  after  the  date  of  the  receipt; 
thus  placing  it  in  their  power  by  a  delay,  which,  under  the 
circumstances,  would  perhaps  not  have  been  unreasonable  to 
prevent  any  claim  for  loss  or  damage,  however  gross  might 
have  been  their  negligence.  We  think  the  stipolation  in 
question  void,  as  being  against  public  jwlicy. 

We  think  the  complaint  good,  and  that  the  court  below 
committed  no  error  in  overruling  the  appellant's  motion  for  a 
new  trial. 

The  judgment  is  affirmed,  with  costs. 


LmiTATION    OW  CABRnEB's    LlABILITr  BY    SpSOIAL  OORTBAOr,  6Zpi 

implied:  Cooper  r.  Berry,  68  Am.  Dea  468,  and  note  480;  Steele  r.  Towmmmi, 
79  Id.  49;  Baltimore  etc.  B,  R.Y.  BaObone,  88  Id.  664,  and  note  667. 

CSoHiioir  Gabrder  gamitot  Limit  LiABiLnT  bt  Sfsgial  CoHTRAcn^  un- 
less they  are  fairly  made,  are  fuUy  understood  by  the  other  party,  and  are 
dearly  proved:  Adama  Express  Co,  t.  Nock,  87  Am.  Dec  510,  and  see  note  512. 

Thb  prinoipal  CASS  IS  DisTiNOXTiBHBD  in  UnUed  States  Express  Co.  t. 
ff arris,  51  Ind.  129;  it  is  cited  to  the  point  that  limitation  of  carrier's  liabQ- 
ity  by  special  contract  must  be  reasonable,  in  Ooggin  ▼.  Raikoad  Co.,  12  Kan. 
419.  In  New  York,  a  clause  in  a  receipt  given  by  an  express  company,  to 
the  elffect  that  the  company  would  not  be  liable  for  loss  or  damage  unless  the 
claim  therefor  was  made  in  writing,  "  within  thirty  days  from  the  accruing 
of  the  cause  of  action,"  was  held  not  to  be  in  the  nature  of  a  condition  prece- 
dent to  the  plaintiff's  right  to  recover,  as  it  assumes  the  existence  of  a  cause 
of  action  which  has  accrued.  But  had  the  court  come  to  the  conclnaion 
that  the  clause  was  a  condition  precedent,  the  question  would  have  been 
open  to  consideration  whether  so  short  a  time  was  reasonable:  WeateoU  v. 
Fargo,  61  N.  T.  542,  551,  citing  the  principal 


Indianapolis  etc.  R  R  Go.  v.  Buthbrfobd. 

[29  Indiana,  82.] 
Eyidkngb  18  APHiaaTBLB  vivDKR  Gkioeral  Drnial,  in  an  aation  for  an  in- 

jury  to  the  parson,  that  the  injury  resulted  from  the  plaintiff's  na^' 

genoe. 
Submission  ov  Impropkr  Interrooatorirs  to  Jury  is  not  Availabli 

EIrror  on  appeal,  when  the  party  objecting  could  not  have  been  injured 

thereby. 
Plaintiff  in  Aotion  for  Injury  to  Person  cannot  Rbootxr,  where  hti 

own  negligence  directly  contributed  to  the  injury. 
DuTT  OF  Passenger  Carrier  does  not  £zTEin>  to  Imprisonhent  of  Pas- 

BBNOER,  so  as  to  prevout  him  from  voluntarily  exposing  hioiMlf  to  a— d 

lessperiL 
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Action  for  injuiy  to  ibe  person.    The  opinion  states  the 

&Ct8. 

S.  P.  Oyler  and  D.  W.  Howe,  for  the  appellant. 

W.  R.  Harrison  and  W.  S,  Shirley^  for  the  appellee. 

By  Court,  Fbajseb,  C.  J.  The  suit  was  for  injuries  received 
by  the  plaintiff  while  a  passenger  on  the  defendant's  (now 
appellant)  cars.  The  general  denial  was  pleaded.  A  special 
answer,  alleging  that  the  injuries  resulted  from  the  careless- 
ness of  the  plaintiff,  was  stricken  out  on  motion,  and  this  ii 
assigned  for  error.  It  was  right  The  fact  could  properly  be 
proyed  under  the  general  denial. 

For  the  same  reason,  as  well  as  that  it  was  in  the  discretion 
of  the  court  to  allow,  or  not,  a  further  answer  after  the  causa 
was  at  issue,  there  was  no  error  in  a  refusal  of  leave  to  file  an 
additional  paragraph,  of  the  same  legal  effect  as  that  which 
had  been  stricken  out. 

The  patting  of  certain  interrogatories  to  the  jury  is  also 
complained  of.  We  need  not  determine  whether  the  inter- 
rogatories were  proper,  for  the  reason  that  even  if  they  were 
improper,  it  would  not  follow  that  the  judgment  must  be  re- 
versed. We  do  not  say  that  the  putting  of  improper  inter- 
rogatories could,  in  no  case,  result  in  injury  to  a  party,  but  in 
this  case  no  possible  injury  could  have  followed,  and  hence  if 
there  was  error  in  that  respect,  it  is  not  available  here. 

The  evidence  showed  that  the  injury  received  was  a  broken 
arm,  and  that  at  the  time  of  the  accident  the  plaintiff's  arm 
was  projecting  out  of  the  window  of  the  coach  in  which  he 
rode,  in  consequence  of  which  it  came  in  contact  with  some 
object  outside,  probably  a  timber  frame  supporting  a  water^ 
tank.  The  jury  found  specially,  in  answer  to  an  interroga^ 
tory,  that  the  injury  would  not  have  happened  if  the  plaintiff 
had  kept  his  arm  inside  the  car.  In  consequence  of  damages 
to  the  main  track  of  the  railroad,  caused  by  a  recent  fireshet, 
the  train  was  on  this  occasion  compelled  to  pass  a  short  dis- 
tance upon  a  side  track  which  was  dangerously  near  to  the 
structure  of  the  water  station,  if  passengers  allowed  their 
limbs  to  protrude  a  distance  of  three  or  four  inches  outside 
of  the  windows  of  the  carriages.  The  injury  occurred  by 
reason  of  the  plaintiff  having  no  notice  of  the  special  danger. 
It  did  not  appear  that  slats  or  other  appliances  were  pro- 
vided to  prevent  persons  from  putting  their  limbs  outside  the 
windows. 

AM.  DKa  Vol.  Xcn-^ 
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The  jury  was  instructed  as  follows:  1.  That  the  mental  suf- 
fering of  the  plaintiff  might  be  taken  into  consideration  in 
fixing  the  damages,  should  the  verdict  be  for  him;  2.  That 
the  same  skill  and  diligence  was  required  of  the  defendant 
in  running  its  train  temporarily  on  a  side  track  as  on  the 
main  track,  and  if  in  running  on  the  side  track  there  was 
a  special  danger  from  the  close  proximity  to  that  track  of 
fixed  structures,  it  would  be  negligence  in  the  defendant  not 
to  notify  passengers  of  such  special  danger;  8.  That  the  de- 
fendant was  bound  to  provide  wire  gauze,  bars,  slats,  or  other 
barricades,  to  prevent  passengers  from  putting  their  arms  out 
of  the  car  windows,  and  if  the  plaintiff's  arm  was  casually 
extended  two  or  three  inched  outside,  and  by  reason  of  tlie 
close  proximity  of  the  water-tank  he  sustained  the  jury,  the 
verdict  should  be  for  the  plaintiff;  4.  That  if  the  water-tank 
was  so  remote  from  the  track  as  not  reasonably  to  endanger 
passengers  resting  their  limbs  on  the  window  edll,  and  casu- 
ally extending  them  a  little  beyond  the  outer  edge  of  the  car, 
and  the  plaintiff  extended  his  arm  so  fiEir  beyond  the  car  ae 
to  expose  it  to  collision  with  the  tank,  such  exposure  wouM 
be  negligence  on  his  part,  and  the  verdict  should  be  for  the 
defendant. 

These  instructions  are  called  in  question,  as  also  the  refusal 
of  the  court  on  the  defendant's  motion,  to  instruct  that  the 
plaintiff  could  not  recover  if  his  arm  or  elbow  was  protruding 
out  of  the  window,  by  reason  of  which  he  sustained  the  injury. 
Our  attention  is  called  to  other  questions,  but  in  their  presen- 
tation, the  rules  of  this  court,  designed  to  secure  intelligibiliij 
in  argument,  and  thus  enable  the  court  to  dispose  readily  of 
the  business  before  it,  have  been  disregarded;  and  hence,  ae 
is  now  our  uniform  custom,  we  do  not  consider  those  ques- 
tions. 

The  sufficiency  of  the  evidence  to  support  the  verdict  (seven 
hundred  dollars  for  the  plaintiff)  is  also  presented  for  con- 
sideration. This  judgment  cannot  stand.  Nothing  is  better 
settled  than  that,  in  such  a  case,  if  the  plaintiff's  negligence 
has  directly  contributed  to  the  injury,  he  cannot  recover.  A 
passenger  is  as  much  bound  to  use  reasonable  care  to  avoid 
injury  as  the  carrier  is  to  use  the  greatest  degree  of  skill  and 
care  to  save  the  passenger  from  harm.  Nor  does  the  duty  of 
the  carrier  extend  to  the  imprisonment  of  the  passenger  so 
as  to  prevent  the  latter  by  his  recklessness  or  folly  from  vol- 
untarily exposing  himself  to  needless  peril.    Though  a  pas- 
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Mnger,  he  is  nevertheless  a  free  man.  Railway  coaches  are 
provided  with  windows  to  promote  the  health  of  passengers 
by  affording  light  and  ventilation,  and  that  the  tedium  of  a 
jottmey  may  be  relieved  in  some  degree  and  its  pleasures  en< 
hanced  by  viewing  the  objects  along  the  route.  The  place  for 
the  passenger  is  inside,  not  outside  of  the  coach,  and  this 
is  known  to  everybody  who  ever  saw  a  railway  coach.  The 
carrier  is  no  more  bound  to  barricade  the  windows,  to  prevent 
passengers  from  extending  their  limbs  outside,  than  he  is  to 
lock  the  doors  to  prevent  them  from  going  from  car  to  car  when 
the  train  is  in  motion,  and  thus  voluntarily  subjecting  them* 
eelves  to  the  dangers  obviously  incident  to  that  act  of  rash- 
ness. The  same  reason  which  would  require  the  one  thing 
would  also  require  the  other;  nay,  it  is  not  easy  to  see  why  it 
would  not  require  that  a  passenger  should  be  so  restrained  of 
his  liberty  in  every  resi)ect  that  he  could  not  by  any  act  of 
his  own  put  himself  in  unnecessary  danger.  Such  a  power  in 
railroad  officials  must  exist,  if  the  duty  to  exercise  it  exists. 
The  obligation  to  answer  in  damages  cannot  be  separated  from 
the  authority  to  do  what  is  necessary  to  avoid  liability.  The 
law  recognizes  no  such  duty  as  resting  upon  carriers  of  pas- 
sengers, nor  have  they  any  authority  to  exercise  such  unrea- 
sonable and  annoying  power  over  those  whom  they  carry. 
Their  passengers  are  not  their  slaves,  nor  are  the  latter  ah* 
solved  from  the  duty  of  using  ordinary  care  for  their  own 
safety.  Unwarranted,  officious,  and  insulting  interference 
with  the  liberty  of  passengers  by  railroads  had  proceeded  in 
this  state  to  such  a  point  that  the  legislature  at  its  last  session 
deemed  it  necessary  to  interfere  and  impose  severe  penalties 
to  prevent  one  form  of  the  annoyance:  Acts  1867,  p.  165. 

The  proposition  put  by  the  court  below  for  the  guidance  of 
the  jury,  that  it  is  the  duty  of  the  carrier  to  barricade  coach 
windows,  etc.,  finds  some  sanction  in  New  Jersey  R.  R.  Co.  v. 
Kennardf  21  Pa.  St.  203;  but  it  is  so  entirely  at  variance  with 
the  weight  of  authority  and  with  elementary  principles  that 
we  cannot  recognize  it  as  good  law.  This  case  has  recently 
been  directly  condemned  and  overruled  by  the  same  court,  in 
Pittsburgh  etc.  R.  R.  Co.  v.  McClurg,  56  Id.  294. 

HoWrook  V.  Utica  etc.  R.  R.  Co.,  12  N.  Y.  236  [64  Am.  Dec. 
502],  is  also  relied  upon  by  the  appellee  as  sustaining  the 
action  of  the  court;  but  in  our  opinion  that  case  is  very  far 
from  it.  There  it  was  a  controverted  question  whether  the 
plaintiff's  arm  was  inside  or  outside  of  the  car  when  the  in« 
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jury  occurred.  The  court  below  had  charged  the  jury  that 
the  railroad  company  only  contracted  to  carry  the  plaintiff 
safely,  provided  she  kept  within  the  cars;  that  it  was  for  the 
jury  to  say  whether  her  elbow  was  out  of  the  cars  at  the 
time  it  was  injured,  and  if  it  was,  then  it  was  a  fEict  from 
which  they  might  infer  want  of  ordinary  care  on  her  part. 
The  defendant  had  moved  the  court  to  instruct  that  if  the 
jury  found  that  the  plaintiff's  arm  was  outside  of  the  window 
when  the  injury  was  received,  it  was  an  act  of  negligence,  and 
she  could  not  recover.  The  chief  question  in  the  appellate 
court  was,  whether  the  refusal  of  this  instruction  was  error. 
That  it  was  a  correct  statement  of  the  law  was  not  questioned 
in  the  court  of  appeals,  either  in  the  argument  or  in  the  opin- 
ion of  the  court.  Indeed,  the  opinion  is  quite  to  the  contrary; 
but  there  was  held  to  have  been  no  error  in  its  refusal,  for  the 
sole  reason  that  the  lower  court  had  charged  the  jury  substan- 
tially in  accordance  with  the  request,  and  was  right  in  declin- 
ing to  repeat  it 

It  cannot  be  necessary  to  cite  authorities  in  support  of  the 
views  upon  this  subject  already  announced  in  this  opinion. 
We  content  ourselves  with  a  reference  to  Todd  v.  Old  Colony 
R.  R.  Co.j  3  Allen,  18  [80  Am.  Dec.  49],  and  CaiawiMa  R.  R. 
Co,  V.  AmiBtrong.  49  Pa.  St.  186,  for  a  clear  and  forcible  state* 
ment  of  the  law  upcm  the  subject,  as  it  has  been  settled  for  ages. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

BuBDKir  or  Pboot  as  to  Gontributobt  KsouosiroB:  Jf  jfasante  «Ce.  J2.  IK. 
Co,  Y.  ffufiier,  78  Am.  Deo.  699,  and  note  706;  Cfakagan  r.  BotUm  eie.  B.  JL 
Co.,  79  Id.  724,  and  note  726. 

When  Oovtbxbutobt  NEauaxNcs  Pbxthrts  Rboovkbt:  Chapmaim  t. 
New  Haven  Jt  R,  Co.,  75  Am.  Deo.  344;  Murth  ▼.  Camoord  J2L  J?.  Co.,  61  Id. 
631,  and  note  642;  North  Pemu^ltania  B,  B,  Co.  y.  Hmlmm,  88  Id.  48S; 
Warren  v.  Fitehburg  R,  R.  Co.,  86  Id.  700^  and  note  706;  XonifviOe  «te.  B.  B. 
Co.  ▼.  CoIUm,  87  Id.  486. 

Cabb  Imposbd  X7TOH  Cabbiebs  or  Pabskbosbs  roB  HiBB:  Warren  t. 
FUehburg  B.  R,  Co.,  86  Am.  Deo.  700;  Jokmmn  r.  Wimma  eie.  B  B.  Co.,  8S 
Id.  S3,  and  note  88;  StaU  r.  BaUimoreHe.  BM.Co.,9lJ±  600. 

Ebbob  without  Pbbjttdicb  18  No  Oboubd  vqb  Rkvkbsal:  SaUomtJaU  t. 
ROey,  65  Am.  Deo.  334;  Luoob  v.  New  Record  etc  R.  B  Co.,  66  Id.  406; 
Baker  v.  Hatdeman,  60  Id.  430;  State  y.  Sktppey,  88  Id.  70;  Tyler  r.  Green, 
87  Id.  130. 

The  fbincipal  case  is  otted  to  the  point  that  to  entitle  the  plaintiff  to 
reoover  in  an  action  for  a  penonal  injury,  on  the  ground  of  negligence,  he 
most  hare  been  free  from  negligence  on  hii  part  eontiihatiiig  to  the  injniy, 
in  BeUrfontaine  R'y  Co.  ▼.  Hunter,  33  Ind.  357;  Terre  HamU  etc.  B  R.  Co.  y. 
OroAam,  46  Id.  246w 
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Ebwin  V.  Bulla. 

[29  IllDIAHA,  96i] 

Imracnoir  ot  Fbxmzbis  bt  Jxmr.  —  CK'atvtobt  RBQunmiiirT  that  No 
QiTB  SHALL  SrsAK  TO  JuBT  ON  SuBjiOT  ov  TRIAL  ehoold  be  canfoUj 
observed  on  tbe  ixupeetion  by  the  jury  oF  the  property  in  diapate.  And 
where,  in  violntion  of  this  requirement,  a  witness  for  the  prevailing  party 
was  present  and  made  a  remark  bearing  on  the  case,  which  part  of  the 
jurors  beard,  and  the  verdict  seemed  to  be  founded  npon  a  theory  sug- 
gested by  the  remark,  the  judgment  was  reversed. 

Th£  opinion  statee  the  case. 

C  H,  BuTchenal^  for  the  appellants, 

J.  B.  Julian  and  J,  Perry y  for  the  appellee. 

By  Court,  Ray,  J.  This  was  an  action  for  unlawfully  taking 
and  conTerting  to  the  uae  of  the  appellants  the  personal  prop- 
erty of  the  appellee. 

The  subject-matter  of  the  controversy  was  two  heifers,  one 
of  which,  a  roan,  the  appellee  and  his  witnes&es  testified  had 
tbe  point  of  one  of  her  horns  broken  off  while  yet  a  calf.  By 
agreement  of  the  parties,  and  under  the  order  of  the  court,  the 
animals  were  both  p7t)duced  on  the  public  square  for  an  ex- 
amination by  the  members  of  the  jury.  The  court  directed 
that  no  one  should  be  present  at  such  examination  with  the 
jury  but  the  parties  and  their  counsel.  Notwithstanding  this 
order  of  the  court,  the  jury,  during  the  inspection  of  the  cattle^ 
were  surrounded  by  a  crowd  of  witnesses,  and  "  a  statement 
was  made  by  one  of  the  witnesses  for  the  plaintiff,  in  the  hear- 
ing of  one  or  more  of  the  jurors,  to  the  effect  that  one  or  both 
of  the  horns  of  said  roan  heifer  had  been  filed  or  scraped  to 
disguise  and  conceal  the  place  where  the  point  had  been 
broken."  No  such  evidence  had  been  introduced  on  the  trials 
and  the  defendants'  affidavit  is  filed  in  support  of  a  motion 
for  a  new  trial,  in  denial  that  any  such  means  had  been 
resorted  to,  or  that  the  point  of  either  of  the  horns  had  been 
broken.  Affidavits  of  persons  of  skill  in  such  matters  are 
also  filed,  showing  the  impossibility  of  any  such  method  being 
successfully  used,  and  fiom  an  inspection  of  the  horns,  stating 
that  they  were  both  perfect  in  form. 

The  finding  was  for  the  plaintiff.  Section  328  of  the  code 
authorises  the  jury,  under  the  order  of  the  court  and  in  charge 
of  a  sworn  officer,  to  inspect  any  property  in  dispute,  and  pro- 
vides that  while  so  engaged  no  one  but  the  person  in  charge 
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of  them  shall  Bpeak  with  them  on  any  subject  connected  with 
the  trial.  It  is  most  important  that  this  requirement  should 
be  carefully  observed,  and  as  we  do  not  see  how  the  jury  could 
reach  the  finding  rendered,  except  upon  the  theory  suggested 
by  the  plaintiff's  witness,  we  reverse  the  case,  that  no  advan- 
tage may  be  received  from  a  violation  of  the  order  of  the  court 
and  the  requirement  of  the  statute. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 


Misconduct  or  Jubob  as  Ob,otjvt>  tor  SErmro  asim  VsRDior:  HUiom  t. 
Sauihunck,  35  Am.  Dec.  253»  and  note  255;  SmUh  v.  Eames,  36  Id.  628,  note. 

New  Tbial  will  be  Granted  where  it  appears  that  the  defendant  and 
his  sons  took  up  their  quarters  in  dififerent  houses  of  entertainment  fre- 
quented by  the  jury,  paid  them  unusual  civilities,  treated  them  more  than 
once,  all  of  which  was  done  under  such  circumstances  as  to  render  it  prob- 
able that  it  was  for  the  purpose  of  influencing  the  jury:  PhiUiptburgh  Bcmk 
V.  Ftdmer,  86  Am.  Dec  193. 

JUBOR  HAVINa  KnOWLEDOB  OF  FaCTS  NOT  IN  EVIDBNGB  has  BO  right  to 
consider  them  in  making  up  verdict:  Ottawa  Oas  Light  Co.  v.  OraAaan,  81  Am. 
Dec.  263,  and  note  266. 

Inspection  bt  Coobt  ob  Jury  of  Pbopebtt  ob  Place  in  Dispute  or 
Pbemises  Testified  aboxtt,  and  Purpose  of  Such  Inspection,  and  EFFBOf 
TO  be  Given  It, in  Making  up  Vebdict.  — The  practice  of  permitting  the 
jury  to  inspect  or  view  premises  about  which  there  was  a  controversy  pre- 
vailed in  England  at  an  early  period,  and  the  right  of  view  seems  to  have 
existed  at  common  law  prior  to  any  statutory  enactment  upon  the  subject: 
See  5  Bac.  Abr.,  tit.  Juries.  The  early  statute  of  2  Westm.,  c  48^  made 
provision  for  a  view,  however,  in  cases  where  the  title  to  land  was  drawn  in 
question,  and  after  the  cause  had  been  brought  on  to  trial.  Provision  for 
views  in  civil  cases  was  further  made  by  statute  4  Anne,  c.  16,  sec.  8,  which 
empowered  the  courts  at  Westminster  to  grant  a  view  in  the  first  instance, 
previous  to  the  triaL  This  statute  was  construed  as  meaning  that  a  view 
should  not  be  granted  unless  the  court  was  satisfied  that  it  was  proper  and 
necessary:  Views  in  Civil  Causes,  1  Burr.  252.  And  such  is  the  construc- 
tion given  to  early  statutes  on  the  subject  in  this  country:  See  Oatrander  v. 
Kneeland,  20  Johns.  276;  Vischer  v.  Conant,  4  Cow.  396;  Stewaart  v.  Richard- 
son,  3  Yeates,  89;  Ne^)U  v.  Kerr,  3  Id.  194;  and  it  was  held  that  the  affidavit, 
on  moving  for  a  view,  should  state  the  particular  circumstances,  so  as  to  en- 
able the  court  to  judge  whether  the  view  be  necessary:  Jcukaon  v.  Oauger,  6 
Cow.  578.  In  England,  a  view  may  now  be  had  under  the  common-law 
procedure  act,  1854,  section  58,  which  provides  that  "  either  party  shall  be 
at  liberty  to  apply  to  the  court  or  a  judge  for  a  rule  or  order  for  the  inspec- 
tion by  the  jury,  or  by  himself,  or  by  his  witnesses,  of  any  real  or  personal 
property,  the  inspection  of  which  may  be  material  to  the  proper  determina- 
tion of  the  question  in  dispute;  and  it  shall  be  lawful  for  the  court  or  a  judge, 
if  they  or  he  think  fit,  to  make  such  rule  or  order  upon  such  terms  as  to  costs 
and  otherwise  as  such  court  or  judge  may  direct."  As  ancillary  to  the  power 
of  inspection  given  to  the  courts  by  this  provision  is  the  power  to  order  such 
things  to  be  done  as  may  be  necessary  for  the  inspection:  BetmeU  t.  OrffiAi^ 
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3  EL  &  E.  471;  8.  C,  30  L.  J.  Q.  R  98.  Bat  the  courid  atv  strict  in  guard- 
kkg  against  any  abuse  of  the  right  of  Tiew»  and  great  care  is  observed  by 
tliem  in  so  framing  their  roles  that  no  improper  inflaenoes  may  be  brought  to 
bear  upon  tlie  jory:  See  SUmeB  v.  iienban,  2  Ex.  382. 

In  this  country,  as  in  England,  views  are  now  authorised  and  regulated 
by  statute  in  the  several  states.  And  it  has  been  held  that  it  is  not  oompe- 
tent  for  the  court  to  order  a  view  against  the  objection  of  a  party  to  a  suit^ 
except  in  cases  where  such  view  is  authorized  by  statute:  Domd  v.  Outkrie,  18 
SL  App.  663.  In  the  absence  of  legislative  provinons  describing  the  mode 
in  which  jury  views  are  to  be  4Mmdneted,  it  is  held  to  be  more  in  consonanoe 
with  the  theory  and  methods  of  judicial  trials  that  the  jury  should  base  their 
indings  solely  upon  sworn  testimony  taken  in  open  court*  or  by  depositions 
taken  as  provided  by  law:  Id.;  Stampqftki  v.  Siefina,  79  HL  803.  The  pro- 
vision on  tiie  subject  usually  found  in  the  American  statutes  is,  that  ''whan, 
B  the  opinion  of  the  court,  it  is  proper  for  the  jury  to  have  a  view  of  the 
property  which  is  the  subject  of  litigation,  or  of  the  place  in  which  any 
material  fact  occurred,  it  may  order  them  to  be  conducted,  in  a  body,  und«r 
the  charge  of  an  officer,  to  the  place,  which  shall  be  shown  to  them  by  some 
person  appointed  by  tie  court  for  that  purpose.  While  the  jury  are  thus 
absent,  no  person  o^er  than  the  person  so  appointed  shall  speak  to  them  on 
any  subject  connected  with  the  trial  *':  CaL  Code  Civ.  Froc,  sec.  610;  Ind. 
Code  Civ.  Proc.,  sea  381;  Iowa  Bev.  Code  1886,  sec.  2790;  Ind.  Code  Civ. 
Froc.,  sec.  252;  Kan.  Code  Civ.  Proc,  sec.  277;  Dakota  Code  Civ.  IVoc.,  see. 
S50.  The  Wisconsin  statute  provides  that  "the  jury  may,  in  any  case,  at 
the  request  of  either  party,  be  taken  to  view  the  premises  or  place  in  qnes« 
tion,  or  any  property,  matter,  or  thing  relating  to  the  controversy  between 
the  parties,  when  it  shall  appear  to  the  court  that  such  view  is  necessary  to 
a  just  decision'*;  Wis.  Rev.  Stats.,  sec.  2862;  provided  the  party  making 
tfie  motion  ahaU  advance  a  sufficient  sum  to  defray  the  expenses  of  a  view: 
Id.  And  see  Me.  Bev.  Stats.  1883,  o.  104,  sec.  41.  Whether  a  view  should 
be  granted  or  not  in  a  given  case,  under  the  above  provisions,  is  purely  a 
matter  in  the  discretion  of  the  trial  court,  and  its  determination  on  tiiat 
point  will  not  be  reviewed  on  appeal:  Kanaaa  Central  R,  R,  Co.  v.  Alien,  22 
Kan.  286;  Pick  v.  HydravUc  Co,,  27  Wis.  433;  Boardntan  v.  Weaicheater  Fira 
Mma.  Co.,  64  Id.  364;  Snow  v.  BoaUm  eU,  R.  R.,  66  Me.  230;  ClaUe  v.  Stale,  19 
Hinn.  271,  27& 

A  view  is  a  proper  subject  of  a  motion:  See  Jackaon  v.  Oauffer,  6  Cow.  678; 
but  if  it  be  obtained  without  a  motion,  it  is  held  that  the  court  will  not  set 
ande  the  proceedings,  when  it  appears  that  the  opposite  party  has  united  or 
participated  therein  without  objection:  Broum  v.  O'Brien,  3  Pa.  L.  J.  116. 
But  the  courts  are  strict  in  guarding  against  abuse  of  the  right  of  view, 
especially  in  criminal  cases.  And  when,  under  the  provisions  of  the  statute, 
a  jury  is  permitted  by  the  court  to  view  the  place  where  an  offense  is  charged 
to  have  been  committed,  or  in  which  any  other  material  fact  occurred,  no 
person  can  be  allowed,  even  by  the  court»  to  speak  to  the  jury  on  any  subject 
eonnected  with  the  trial:  People  v.  Oreen,  63  CaL  60.  The  jury  go  out  for 
the  single  purpose  of  viewing  the  place,  and  not  for  the  purpose  of  hearing 
any  oral  explanations  or  comments,  even  from  the  person  appointed  by  the 
ecnrt  to  show  it  to  them:  State  v.  Xopes,  16  Nev.  407;  and  see  Nev.  Code  Civ. 
IVoc,  sec.  378;  CaL  Pen.  Code,  sec.  1119.  A  view  is  allowed,  not  for  the 
purpose  of  furnishing  evidence  upon  which  a  verdict  is  to  be  found,  but  to 
Miable  the  jury  better  to  understand  and  apply  the  evidence  which  b  given 
k  court:  Chute  v.  State,  19  Minn.  271. 
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Both  parties  are  entitled  to  be  present  on  a  view.  And  their  presence  i* 
said  to  be  a  prerequisite  to  the  validity  of  the  procedure:  See  Whart.  Or. 
Et.,  see.  312.  And  it  is  held  that  if,  during  the  progress  of  a  criminal  trial, 
a  view  of  the  locality  where  the  crime  is  alleged  to  have  been  committed  is 
ordered  by  the  oourt,  the  defendant  omst  be  permitted  to  accompany  the 
jnry,  or  otherwise  the  verdiet  may  be  set  aside:  BetUon  ▼.  State,  90  Ark.  328; 
Eastwood  T.  People,  3  Park.  Or.  25;  8rmA  v.  SicOe,  42  Tez.  444;  SUUev,  Ber- 
Un,  24  La.  Ann.  46;  bat  the  contrary  was  held  where  the  defendant  neither 
made  objection  nor  asked  pemdssioB  to  aooorapany  tiie  jury  ai  the  time: 
Peopk  T.  Botmeg,  19  OaL  42§,  446;  SttOe  ▼.  Adams,  20  Kan.  811;  Siate  v.  Ah 
Lee,  8  Or.  224. 

It  is  an  established  principle  tliat  jurors  should  decide  caaes  upon  such 
evidence  as  is  produced  before  them  by  the  parties  to  the  litigation;  and  they 
cannot  go  in  seardi  of  evidence  privately,  or  act  upon evidenoe  thus  ebtaaned: 
Winahw  v.  MbrriU,  68  Me.  862.  And  where  jurors,  pending  a  trial,  go  with 
the  witnesses  of  one  of  the  parties,  without  the  direction  or  consent  of  tho 
court,  or  the  knowledge  of  the  other  party,  tot  the  purpoee  of  having  the  prem- 
ises shown  or  the  evidenoe  explained  by  these  witnesses  ex  parte,  it  is  such 
misconduct  in  the  jurors  as  will  set  aside  the  verdict:  DeawH  v.  Skreve,  22 
K.  J.  L.  176;  and  to  the  same  efieot,  see  Oftmam  v.  Unkm  Fae,  IVy  Co.,  32 
Kan.  419;  Bowler  v.  Waekii%glOH,  02  Me.  308.  So  where  one  of  the  ques- 
tions before  the  jury  was  whether  certain  furniture  was  made  in  a  workman- 
like manner,  a  jurw  during  the  trial  visited  the  place  where  the  furniture 
was  stored,  and  examined  it.  And  it  was  held  that  such  conduct  was  irregu- 
hr  and  unlawful,  and  sufficient  te  vitiate  the  verdict:  jtompq/sli  v.  Steffint, 
79  m.  303*  So  where  the  court  announced  that  the  jury  would  be  sent  to 
make  a  view,  if  both  or  either  parties  would  pay  the  expenses,  and  the  plain- 
tiff refused  and  objected  to  the  view,  but  the  defendants  consented,  and  the 
jury  accordingly  proceeded  to  the  i^aoe,  and  were  dined  by  the  defendants, 
—  held,  that  it  would  be  a  reproach  on  the  administration  of  the  law  to  suffer 
a  verdict  obtained  under  such  circumstances  to  stand:  Doud  v.  Outhrie,  13- 
m.  App.  653.  But  the  mere  fact  that  the  defendant  and  counsel  on  both 
sides  of  the  case  rode  in  the  same  vehicle  with  the  jury  on  their  return  from 
viewing  the  hctu  m  quo,  the  plaintiff  not  objecting  at  the  time,  cannot  be 
urged  as  a  ground  for  setting  aside  the  verdict:  Hdkm  v.  MiUer,  60  Iowa,  96; 
and  see  Johnson  v.  Oreim,  17  Neb.  447.  So  the  bare  fact  that  a  juror  during 
the  trial  visited  the  premises  where  it  was  alleged  the  defendant  had  com- 
mitted a  burglary,  was  held  to  be  insufficient  ground  for  discharging  the  jury: 
Peopk  V.  Hope,  62  Oal.  291. 

Jurors  are  not  authorised  to  view  any  other  property  than  that  whii^  is  in 
litigation,  and  which  they  are  directed  by  the  ooort  to  view:  WrifffU  v.  Oar' 
pettier,  60  Oal.  566.  But  when  by  oonsent  el  parties  juren  have  been  allowed 
to  view  the  property  claimed  to  be  that  in  litigatioa,  it  is  not  sudh  misoon- 
duct  as  will  support  a  motion  for  a  new  trial  if  the  jurors  look  at  the  property 
a  second  time,  when  neither  the  parties  nor  thev  oonnssl  are  present^  and  no 
•consent  of  the  parties  is  given  for  them  to  do  so:  Trqfion  v.  PHU,  73  Me.  406. 

PuKPOss  AND  IimNT  OF  Insfection  are,  to  enable  the  jury  the  more 
clearly  to  understand  and  apply  the  evidence  disclosed  on  the  trial,  and  not 
to  base  their  verdict  in  any  degree  upon  such  inspection  itself,  nor  to  convert 
them  into  silent  witnesses  in  relation  to  which  neither  party  has  an  oppor- 
tunity to  cross-examine:  Cbae  v.  Samm,  27  Iowa,  503;  Writjht  v.  Carpenter,. 
49  OaL  607;  and  see  ChiUe  v.  SiaU,  19  Minn.  271;  Deacon  v.  Shrew,  22  N.  J.  L 
170;  City  qf  IndianapoiU  v.  ScoU,  72  Ind.  196,  205;  Doud  v.  OiOhrie,  13  lU. 
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App.  603.  And  the  improBsioQ  made  upon  the  minda  of  the  jnron  by  an  in- 
spection does  not  constitate  a  part  of  the  evidence  in  the  cause,  and  cannot 
be  considered  by  them  in  making  np  their  rerdict:  Heady  v.  Vevay  etc.  Turn- 
pike  (h.,  52  Ind.  117;  Wrighi  r.  Carpenier,  49  Cal.  607.  Nor  can  such  evi- 
denes  be  incorporated  into  a  bill  of  exceptions,  or  be  made  a  part  of  the 
record:  Daud  ▼.  Ouikrie^  13  IlL  App.  653,  660.  A  bill  of  exceptions  may 
contsin  all  the  evidence,  although  it  appears  that  the  jury  were  allowed  im 
inspect  the  place  where  the  matters  referred  to  in  the  pleadmga  occurred: 
Oagg  v.  Fetter,  41  Ind.  228,  258;  J^ermmdUe  efc.  B,  R.  Co,  v.  Bcweii,  40  Id. 
646^  omraliBg  MmxmtviBe  etc  R.  M.  Co.  v.  Coekran,  10  Id.  5ea 
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Wriitkn  Aobeemxnt  bstwxen  HnsBAKD  Aia>  Wm,  Mabb  Pbnbino  hxb 
AFFUOaTiON  n>B  DrroKCB,  tiiat  when  tiie  divMt)e  shonld  be  granted  she 
woald  pay  him  a  oertazn  snm  for  improvements  made  by  him  on  her 
lands  during  marriage,  is  against  public  policy  and  void. 

AuMomr  is  Incidbnt  to  Sxnr  iok  Divorce;  and  in  adjusting  alimony »  all 
matters  of  property  between  the  parties  are  to  be  considered,  and  the 
legal  inference  is,  thai  they  were  considered  and  settled  m  the  divorce 


The  opinion  states  the  case. 

F.  Band  and  B,  H.  HoUy  for  the  appellant 

/.  A.  Beat  and  J.  Milner,  for  the  appellee. 

By  Court,  Fbazeb,  C.  J.  The  appellee  was  the  plaintiff  be- 
low. The  complaint  was  in  two  paragraphs;  but  inasmuch  as 
the  finding  and  judgment  against  the  appellant  were  entirely 
upon  the  second  paragraj^,  no  very  particular  notice  need  be 
taken  of  the  first,  or  the  pleadings  thereto,  or  the  rulings  of 
the  court  thereon;  for  whatever  errors  intervened  in  that  re- 
gard could  not  possibly  have  injured  the  appellant. 

The  second  paragraph  of  the  complaint  avers  that  while 
the  appellant  and  the  appellee  were  husband  and  wife,  law- 
fully married  and  cohabiting,  he,  at  her  request,  erected  upon 
a  lot  in  Indianapolis,  owned  in  fee  by  her  and  her  two  children 
by  a  former  marriage,  a  dwelling-house  worth  seven  hundred 
dollars,  upon  an  agreement  between  them  that  he  should  take 
the  rents  and  profits  imtil  reimbursed  for  his  expenditure; 
that  he  never  received  any  such  rents;  that  afterwards,  on  the 
litii  of  February,  1863,  they  were  divorced;  that  before  the 
divorce  it  was  agreed  between  them,  as  a  compromise,  that  he 
should  relinquish  his  right  to  the  rents  and  profits,  and  that 
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she  should  pay  him  two  hundred  dollars,  with  interest,  ono 
day  after  a  divorce  should  be  granted  between  them,  and  she 
thereupon  executed  her  written  contract  to  that  effect,  and  that 
€he  fails  and  refuses  to  pay.  It  is  assigned  for  error  that  the 
court  below  overruled  a  demurrer  to  this  paragraph. 

The  special  contract  for  the  payment  of  two  hundred  dol- 
lars was  contrary  to  the  policy  of  the  law.  It  was  so  framed 
as  to  have  effect  only  on  condition  that  a  divorce  should  be 
granted.  Its  direct  tendency  was  to  interest  the  present  plain- 
tiff in  procuring  a  divorce,  or  in  foregoing  resistance  to  an  effort 
by  his  wife  directed  to  that  end.  The  marriage  relation  is  not 
thus  to  be  tampered  with,  and  the  courts,  by  contract  of  the 
parties,  converted  into  mere  registers  of  their  agreements  for 
separation  from  the  bonds  of  matrimony.  The  law  favors 
marriage,  and  cannot  therefore  sanction  contracts  intended 
to  promote  its  dissolution  by  lending  itself  to  their  enforce- 
ment. We  know  of  no  case  in  the  books  in  which  such  an 
appeal  to  any  court  to  compel  the  fulfillment  of  such  a  con- 
tract, or  to  award  damages  for  its  breach,  has  been  success- 
fully made:  Stoutenburg  v.  Lyhraiid^  13  Ohio  St.  228;  Ooodvtvn 
V.  Goodwin,  4  Day,  343;  Weeks  v.  BtK,  38  N.  H.  199;  Sayles  v. 
Saylee,  21  Id.  312  [53  Am.  Dec.  208].  That  contract  being 
thus  out  of  the  way,  it  remains  to  consider  whether  the  other 
facts  averred  were  sufficient. 

Liabilities  between  husband  and  wife,  arising  out  of  express 
contract  between  them,  as  well  as  out  of  implied  trusts,  are 
sometimes  recognized  and  enforced  by  courts  exercising  chan- 
cery powers.  In  such  cases,  remedy  is  given  during  the  exist- 
ence of  the  marriage.  We  know,  however,  of  no  authority  for 
such  proceedings,  upon  an  express  contract,  after  a  divorce 
a  vinculo  matrimonii.  Alimony  is  an  incident  of  a  suit  for 
divorce,  without  any  prayer  for  it,  and  in  this  state  it  is  not  a 
matter  which  can  constitute  the  subject  of  an  independent 
suit.  It  must  be  adjudged  in  the  divorce  case,  or  not  at  all. 
In  determining  the  alimony  to  be  allowed,  it  has  long  been 
the  practice  of  our  courts,  and  indeed  it  seems  to  be  abso- 
lutely necessary  to  an  intelligent  and  fair  administration  of 
justice,  to  hear  evidence  concerning  all  matters  of  property 
which  have  transpired  between  the  parties,  and  adjust  the 
alimony  as  may  be  deemed  right  under  all  the  circumstances 
of  each  particular  case.  All  questions  of  property  between 
the  parties,  like  that  in  controversy  here,  are  thus  in  litiga- 
tion in  a  suit  for  divorce,  and  must  there  be  settled.    Th^ 
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complaint  here  shows  that  the  parties  have  been  divorced.  It 
shows,  therefore,  by  legal  inference,  that  the  subject-matter  of 
this  suit  was  there  settled  and  put  at  rest. 

The  first  paragraph  of  the  complaint  differed  from  the  sec- 
ond only  in  the  fact  that  it  did  not  allege  the  special  agree- 
ment to  pay  two  hundred  dollars  upon  the  entry  of  a  decree 
for  divorce.  Both  paragraphs  must  stand  or  fall  together; 
and  we  are  of  opinion  that  the  demurrer  to  each  was  well 
taken. 

The  judgment  is  reversed,  with  costs. 


AaftMxtasT  to  Wfthdraw  OpposmoN  to  Divoiuni  Pbooudznos  oaoaot 
form  a  Talid  cannderatioii  for  a  promissory  note,  and  the  note  is  Toid:  SctykB 
▼.  Sayles^  63  Am.  Deo.  206,  and  see  note  212. 

Incidkktal  Powvb  or  Goctbt  to  Grant  Temforart  ALnfomr:  Sea  JfdA* 
fin  ▼.  Meihvm,  60  Am.  Dec  664,  and  note  665. 

Thx  prinoxpal  casb  is  cited  to  the  point  that  an  agreamant  that  a  da* 
f andant  in  a  divoroe  mit  will  not  make  any  daf ansa  is  void  aa  againat  pnblia 
policy,  and  a  note  exeonted  upon  anch  a  conaidaration  oannot  ba  aaforoad 
againat  the  maker,  in  Bverhari  r.  TudbeU,  73  Ind.  409. 
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Where  Pubohaseb  ov  Warehouse  aivd  Grain  Aqress  to  Aesvhb  All 
Ck>NTBAiOTB  ov  VENDOR  growing  ont  of  the  business,  an  action  will  lia 
against  him  on  a  receipt  previously  given  by  the  vendor  for  grain,  stipu- 
lating that  the  grain  should  be  delivered  on  demand  or  the  money  paid; 
but  the  vendor  should  be  joined  aa  a  party  defendant. 

The  opinion  states  the  case. 

H.  Craven^  W.  R.  Pierse^  and  H.  D.  Thompsanj  for  the  appel- 
lants. 

J.  Davis  and  E,  B.  Ooodykoontz,  for  the  appellee. 

By  Court,  Ray,  J.  The  appellee  charged  in  his  complaint 
that  the  firm  of  Sutton  and  Swan,  who  were,  on  the  twenty- 
ninth  day  of  August,  1864,  engaged  in  the  warehouse,  storage, 
and  wheat  trade,  executed  to  the  appellee  a  receipt  for  certain 
wheat,  then  received  by  them  in  store,  subject  to  the  order  of 
the  appellee,  and  to  be  paid  for  by  said  firm  at  the  market 
price.  That  the  appellants,  together  with  another  person,  who 
has  not  joined  in  this  appeal,  subsequently  purchased  from 
said  firm  their  warehouse  and  the  wheat  then  in  store,  and  as 
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part  of  the  consideration  of  said  purchase,  contracted  to  redeem 
all  the  outstanding  receipts,  and  fulfill  all  contracts  made  by 
said  firm;  that  the  appellee  had  duly  demanded  from  the  ap- 
pellants the  wheat  mentioned  in  said  receipt,  and  upon  refusal 
to  deliver  the  same,  had  demanded  the  market  price  for  the 
wheat,  wherefore  he  prayed  judgment,  etc.  A  demurrer  was 
filed,  on  the  ground  that  sufficient  facts  were  not  stated  in  the 
complaint  to  entitle  the  appellee  to  a  judgment  against  the 
appellants.  This  demurrer  was  overruled.  We  think  this 
ruling  fully  sustained  by  authority.  In  EUwood  v.  Jfoni,  5 
Wend.  235,  the  defendant,  Jacob  Monk,  in  consideration  of 
property  delivered  to  him  by  Johannes  Monk,  undertook  and 
promised  to  pay  and  discharge,  among  the  claims  of  other 
creditors,  the  demand  and  claim  of  the  said  EUiivood  against 
the  said  Johannes.  In  that  case  the  claim  was  specified.  We 
do  not  see  that  it  was  material,  however,  that  such  should 
have  been  the  case,  unless  there  had  been  some  fiEdse  or  fraud- 
ulent representations.  The  action  was  sustained.  The  same 
rule  was  followed  in  Delaware  and  Hudson  Canal  Co,  v.  Wett- 
cheater  County  Bank^  4  Denio,  97. 

In  the  case  of  Beers  v.  Robinsony  9  Pa.  St.  229,  the  p]ainti£F 
was  a  creditor  of  Keenan,  and  proved  that  Keenan's  property 
was  sold  at  auction,  and  the  notes  given  by  the  purchasers 
given  to  the  defendant,  who  promised  Keenan  that  he  would 
pay  his  debts  so  far  as  the  notes  and  the  property  purchased 
by  the  defendant  would  go.  It  was  held  that  the  creditor 
could  maintain  an  action  on  the  promise.  This  case  is  in 
point,  as  the  special  debt  was  not  named.  The  following 
cases  are  also  to  the  same  effect:  Arnold  v.  Lyman,  17  Mass. 
400  [9  Am.  Dec.  154];  Fitch  v.  Chandler,  4  Cush.  254;  Hali 
V.  Marston,  17  Mass.  575;  Fekh  v.  Taylor,  13  Pick.  133;  Car- 
tie^  V.  Morrison,  2  Met.  881;  Hinkley  v.  Fouler,  15  Me.  285. 
An  interesting  review  and  classification  of  the  authorities  will 
be  found  in  the  case  of  MeUen  v.  Whipple,  1  Gray,  317.  In 
Eastwood  V.  Kenyon,  11  Adol.  A  E.  438,  S.  C,  39  Eng.  Com. 
L.  137,  it  was  held  that  the  fourth  section  of  the  statute  of 
frauds  contemplated  only  cases  where  the  promise  is  made  to 
the  person  to  whom  another  is  liable;  therefore  a  promise  by 
the  defendant  to  the  plaintiff  to  pay  the  plaintiff's  debt  due 
to  another  is  not  within  the  statute. 

A  demurrer  was  also  filed  to  the  complaint,  on  the  ground 
that  there  was  a  defect  of  parties  defendant.  This  was  also 
overruled.    We  cannot  sustain  this  action  of  the  court     Our 
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code  proyides  that  any  one  may  be  made  a  defendant  to  the 
action  who  is  a  necessary  party  to  a  complete  determination 
or  settlement  of  the  question  involved.  We  think  the  defend- 
ants, for  their  own  protection,  could  insist  upon  the  members 
of  the  firm  of  Sutton  and  Swan  being  joined  in  the  suit  and 
bound  by  the  judgment.  The  demurrer  for  this  cause  should 
have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded fcr  further 


Pabtt  Toa  wHon  Benixit  Psomibi  n  Madi  mat  liAnnAni  Aonov 
TBEBMOS:  BrowH  ▼.  (yBrien,  4i  Am.  Deo.  254;  MaMt§  Hotel  Cb.  t.  Oo^le^ 
68  Id.  712;  Barber  ▼.  Bmektbk,  43  Id.  796^  and  note  739. 

AflsuKFSir  IB  Pnomt  Rnaayr  to  Ricx>txb  on  OovoLAun  or  Thibd 
Pkbsoks:  Boee  t.  Mik^  37  Am.  Deo.  646;  and  eee  BeesUe  t.  SeeakU,  88  Id. 
603. 

LlABnJTT    OV   QtLAJXTMM  OW   MOBTOAOIB    FrIMISM  WhO  AbSUMMB   PaT- 

MKHT  or  MoRTQAOB:  BuTT  ▼.  Beer$,  80  Am.  Deo.  887,  and  note  829. 

Thx  fbuvgipal  oabb  is  comd  in  snpport  of  the  role  that  a  party  not 
known  as  a  oontraoting  partj,  bat  for  whoee  benefit  the  oontraot  wae  made, 
may  maintain  an  aotkm  thereon^  hi  Baggertif  r,  Jekmtonf  48  Ind.  44;  SoM 
BUe  PUmmg  MUl  Amoc  v.  (hOer  etc.  Lmmher  Go.,  64  Id.  666;  and  la  eited  te 
the  point  that  hi  a  iBit  on  a  joint  oontraot^  all  the  makmi  tiMreol  mat  be 
leiBad  M  nrtloB  iltfm^ff^t  in  Skium  v.  JMi.  86  Ind.  894ii 
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VMBDOor  AAAJKn  Btidbiob  bhouud  bi  Inseamtlt  8n  Aaam, 
JjKYALLD  Died  of  Uaim^tw^  Woman  mat  bk  Mabs  EmBonrAL  bt  Bb- 
DBLivxBT  AJTOi  DzsoovxBTiTBB^  where  Bhe  has  joined  with  her  hiubeDd 
in  the  deed  during  oorertore,  bat  under  circomstuioee  rendering  it  In- 
valid, aa  where  it  ia  defeotively  aoknowledged,  and  haa  been  delirered 
with  thia  defect. 

To    SUFFOBT    DUD^  It    IS    MOT    NlCI88ABT  THAT    OOVSIDKBATIDH    SBOUIA 

Mots  to  Qramtob.  If  paid  to  another,  it  is  jnat  as  effeoioal,  and 
especially  when  thns  paid  at  the  instance  of  the  grantor. 

Validitt  or  Conyetamob  bt  Wifb  aiteb  Husbakd's  Dbatb,  whxbi 
CoHSiDKRATiON  HAD  MovBD  TO  Hdc.  — Where  a  wife  with  her  hnsband 
agrees  to  sell  him  her  interest  in  certain  real  estate,  and  the  hnsband  at 
the  time  executes  and  acknowledges  a  deed  for  the  prenuses^  but  does  not 
deliver  it,  and  his  wife,  not  being  present,  &ilB  to  join  thesein,  and  the 
husband  dies  soon  thereafter,  and  the  widow  shortly  after  his  death  duly 
executes  and  acknowledges  the  deed,  which  is  then  deUvered  to  the 
purchaser,  the  payment  of  the  consideration  to  the  husband,  with  the 
knowledge  and  consent  of  the  wife,  and  her  Toluntary  execution  and 
delivery  of  the  deed  after  becoming  discovert,  haa  the  eflfoct  of  divesting 
her  of  title. 

InixnroBi  — Whbeb  Dbtbudaiit  IiiTBOiyuGBs  Dbbbs  BIabb  bt  Guabihax 
WITHOUT  Airr  Evidbhob  Showibq  his  AuTHOBirr  to  Gonvbt,  and 
the  plaintiff  afterwards  offers  to  introduce  all  the  records  upon  which 
the  authority  to  lell  was  based,  and  the  consideration  of  the  points  made 
on  the  record  necessarily  involves  most  if  not  all  of  those  made  against 
the  introduction  of  the  deeds,  and  the  records  are  all  embodied  in  the 
bill  of  exceptions,  it  becomes  immaterial  to  consider  whether  the  oouii 
did  or  did  not  err  in  admitting  the  deeds  without  preliminary  proof,  be- 
cause if  the  records  render  defendant's  title  invalid,  plaintiff's  rights  are 
equally  protected  as  though  the  deeds  had  been  rejected  until  such  proof 
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Iowa  Cases  Qroupsd  and  Citbd  SHOWina  RESPKCirvK  Rights  and  Ob<> 
uoATioNs  OT  Heirs  and  Pitbchasbrs. 

fiicnoN  1508,  Code  ot  1851,  Iowa  Revision,  Section  12560,  Which  Pbo- 
TiDES  THAT  No  Pebson  Can  questioii  the  validity  of  a  guardian's  sale  of 
retl  estate  after  the  lapse  of  five  years  from  tho  time  it  was  made,  is  not 
confined  in  its  application  to  cases  of  appeal,  writs  of  error,  or  other 
process  bringing  up  the  matter  for  review  before  an  appellate  court,  but 
extends  to  proceedings  questioning  the  validity  of  such  sale  other  than 
by  appeal,  writ  of  error,  etc.  This  statutory  provision  was  not  intended  to 
cover  sales  nuuie  by  a  person  having  no  sembUnce  of  authority,  or  where 
tiie  county  court  had  no  jurisdiction  of  the  parties  or  subject-matter,  and 
DO  poBsension  was  taken  by  the  purchaser.  In  such  cases,  the  heir  would 
not  be  estopped  by  the  statute  from  questioning  the  validity  of  the  sale^ 
though  after  the  expiration  of  ^ve  years. 
QraonoHa  mot  Jubibdiotional  in  thsib  Oharactbr,  bttt  Rjslatino 
BATHBB  TO  Reoulabitt  OF  Pbocexding8»  Cannot  invalidate  a  title  de- 
tired  through  a  guardian's  sale  and  deed  when  raised  in  a  collateral  pro^ 
<*— ^^"gi  and  especially  when  made  for  the  first  time  after  five  years  from 
iho  date  of  the  s&le,  and  where  the  purchaser  took  and  held  possession 
thereunder. 

JVDOlfBNTS    AND    PBOOXXDINGS    MAT    BE    AtTAOKXD    Ck>LLATEBALLT  WHERB 

THBKB  WAS  No  JuBiBDiCTiON  over  the  parties  and  subject-matter,  be- 
cause such  proceedings  are  void;  but  proceedings  merely  voidable  cannoi 
be  thus  attacked. 

Ovabdian's  Bond  Madb  Patablb  to  Countt,  Instbad  ot  to  Partib* 
Intkrbsted,  is  not  thebxbt  Vitiated,  under  the  Iowa  statutes,  but 
inures  to  the  benefit  of  the  latter;  and  suit  may  be  brought  thereon  iu 
the  name  of  any  one  thus  secured  who  has  sustained  any  injury  by  a 
breach  thereof.  Kor  will  the  fact  that  the  bond  is  thus  made  payable, 
or  the  failure  of  the  county  judge  to  enter  its  approval  of  record,  invali* 
date  the  title  derived  from  the  guardian's  s&le.  Such  defects  are  net 
jurisdictional. 

Want  ot  Sufficient  Caption  to  County  Court  Record  will  not  In- 
TALIDATB  TiTLE  derived  through  guardian's  sale  and  deed. 

OnB    OuARDIAN  MAY  BB    APPOINTED    FOR    SEVERAL  WaRDS,   JOINTLY,    AND 

Joint  Bond  may  be  Given  for  their  security,  where  the  wards  hold  by 
common  title  and  as  tenants  in  common. 

Faxlurb  of  Guardian  to  do  his  Duty  in  Keeping  his  Account  with 
Setbral  Wards  separate  and  distinct  will  not  invalidate  a  title  under 
a  sale  made  by  him. 

Discrepancy  between  Petition  fob  Sale  of  Wards'  Estate  and  No- 
tice, "Effect  of.  —  Where  a  guardian,  in  a  proceeding  to  sell  the  real 
estate  of  his  wards,  has  notice  directed  to  the  wards,  naming  each  of 
them,  and  it  is  thus  served,  while  the  petition  only  describes  them  as 
"the  minor  children  of  Hugh  Pursley,  deceased,"  this  is  not  a  jurisdic- 
tionsl  defect  that  can  be  urged  in  a  collateral  proceeding  to  defeat  tho 
title  of  the  purchaser  at  tho  guardian's  sale,  especially  where  it  appears 
as  a  matter  of  fact  that  the  heirs  named  in  the  notice  are  the  only  minor 
heirs,  and  the  whole  record  shows  that  they  were  sufficiently  named  and 
described.  In  an  originsi  action,  however,  in  the  county  courts  a  peti- 
tion against  the  "  minor  heirs  of  Hugh  Pursley,  deceased,"  without  more, 
and  a  notice  in  the  same  form,  would  doubtless  be  ineffectual  to  confer 
jurisdiction. 
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RiOOBDS  OT  COUKTT  GOUBT,   THOUGH    IimBIOB  TrIBUKAL,   HSKD  HOT   R». 

errs  nr  Dktail  Facts  npon  which  the  ultimate  and  essential  oondnaion 
as  to  Juriadiction  was  bssed,  where  a  gnardian's  petition  to  sell  the  reid 
estate  of  his  wards  alleged  the  requisite  jurisdictional  facta. 

COUHTT  Ck>nRT,   IN  loWA,  IS  OnB  of  LnCTBD  AND  IlTFEBIOB  JUBI8I>KT1DH; 

BUT,  LiKX  One  or  Gsnkral  Jubisdiction,  Evbbt  JwnsiaaDn  will 
BB  Indulged  in  favor  of  its  acts,  when  acting  within  the  scope  of  its 
power.  Where  its  jurisdiction  has  once  attached,  the  presnmptton  ob- 
tains in  favor  of  all  the  subsequent  proceedings;  and  mere  itTOgnlsrities 
or  defects  will  not  avail  in  a  collateral  proceeding.  If  its  power  to  d#- 
cide-is  shown,  it  cannot  be  lost  or  taken  away  because  erreneoosly  exer- 
cised. 

Bbbobs,  Ibbboulabities,  and  Mbbb  Dxtbois  abb  ABSOLxrrKLT  Odholv- 
8IVB  IN  CoLLATEBAL  Pboobsdinos,  whether  the  court  making  tiiem  is 
one  of  limited  and  inferior  or  general  and  superior  jurisdiction. 

Judgment  or  Ck)UBT  having  Jubisdichon  or  Pabtibs  and  Subjubs 
MATTEB  IS  CoNOLUSiVB,  in  absence  of  fraud,  and  cannot  be  impeached 
collaterally. 

IhTEBBSIS  or  iNrANTS  AND  PUBCHASBBS  AUKB  BbQUIBB  THAT  CKTAXDIAHi' 

Sales  or  Real  Estate  belongiiig  to  minors  should  not  be  held  invalid 
for  every  departure  from  some  directory  provision  of  the  statute,  or  fiir 
every  error  of  decision  in  courts  ordering  theae  aales. 
Iowa  Code  or  1861,  Sbcthon  1721,  Chapteb  133,  onlt  Bbquixbd  that 
liiNOBS  SHOULD  BE  Pbbsonallt  Sbbtbd  in  a  guardian's  proceeding  to 
sell  the  real  estate  of  his  wards;  and  it  was  unnecessary  that  a  copy 
of  the  petition  and  notice  should  be  left  with  the  minors  unless  de- 
manded; so  in  a  collateral  proceeding  to  impeach  the  validity  of  a 
guardian's  sale  made  aeveral  years  before,  where  the  application  and 
notice,  with  the  return  of  the  officer  indorsed  thereon,  were  found  at- 
tached, it  was  held  to  be  fairly  inferable  that  they  wf  re  treated  as  con- 
stituting one  paper,  and  so  served  and  covered  by  the  return  of  the 
officer. 

OOVBTS  WILL  HOT  PBBSUME  THAT  OmCEB  IN  SeBVIOB  Or  PBOGBBB  FaILKD 

TO  DisoHABGB  HI8  DuTT,  or  infer  facts  inconsistent  with  his  return  in 
order  to  divest  rights  acquired  under  it^  or  to  defeat  the  judgment  of  a 
oourt  of  competent  jurisdiction. 

OoDB  or  Iowa,  Section  2512,  Dbglabes  that  Pbogbedinos  or  All  Ooubsi 
or  Limited  and  Intebiob  Jubisdiction,  like  those  of  general  and  snpo- 
nor  jurisdiction,  shall  be  presumed  regular,  except  in  regard  to  mattera 
required  to  be  entered  of  record,  and  except  when  otherwise  expressly 
declared. 

Ko  Statute  or  Iowa  Rbquibes  Rbtubn  or  Sebvicb  to  bb  BimBXD  or 
Reoobd  in  proceedings  by  a  guardian  to  sell  the  real  estate  of  lus  wards, 
nor  in  such  cases  that  the  judgment  must  recite  that  due  servioe  was 
made;  and  there  is  no  statute  expressly  excepting  county  courts  in  pro- 
ceedings of  this  character  from  the  operation  of  the  general  rule  that  the 
proceedings  of  all  courts  are  to  be  presumed  regular. 

OoLLATEBAL  Attaok  roB  DErECTivE  Sbbvicb. — In  a  guardian's  proceed- 
ing to  sell  the  real  estate  of  his  warda,  where  there  was  a  notice  and 
return  of  personal  service  on  the  minors,  a  defect  in  it,  which  the  origi- 
nal tribunal  before  which  the  return  was  made  held  and  treated  as  im- 
material, cannot  under  the  statutes  and  decisions  of  Iowa  avail  in  a 
collateral  proceeding  to  defeat  the  title  of    the  purchaser  acquired 
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through  the  goardUa's  sale  and  deed,  especially  where  the  insufficieiicy 
of  the  return  is  attacked  after  a  lapse  of  ^y9  years. 

DiBTINCnON  BETWEEN  EVFECT  OF  DkRCTITS  SERVICE  ASTD  OT  No  SSRVIOE 

BHOfjLD  BE  Observed. 

Ctauirr  of  Land  so  Described  ik  Convvtanob  as  to  Bsndir  m  Idbntixy 
Wholly  Umoxrtain  is  Void. 

Oramt  of  Land  is  not  Void  for  Uncbrtaintt,  if  the  ooart  can'  imagine 
testimony  which  would  show  any  particular  monnment  to  be  that  which 
ia  called  for  in  the  grant.  A  deed  is  not  void  for  uncertainty  of  descrip- 
tion if  it  can  be  made  good  by  any  eonstmotion. 

Bithrr  Written  or  Parol  Bvidengb  mat  be  Admitted  to  Afpxt 
Instrument  to  Subject-matter. 

Land  Included  in  Guardian's  Deed  is  Sufficiently  Described  where, 
prior  to  the  proceedings  to  sell,  it  had  been  surveyed  and  platted  into 
lots,  nnmbered  from  1  to  7,  and  a  copy  of  the  plat  was  made  a  part  of 
the  record  in  the  caae;  and  where  one  of  the  deeds  describes,  by  metes 
and  bounds,  one  and  one  quarter  acres  of  one  of  these  lots,  and  refers  to 
the  lot  aa  "lot  1  in  the  survey  of  said  land,  being  a  part  of  the  southeast 
quarter,  section  6,  township  78,  range  24  west,  5  P.  M.*';  and  the  other 
deed  refers  to  the  same  survey  by  its  date,  and  conveys  all  of  said  lot  1, 
after  excepting,  by  metes  and  bounds,  the  parcel  previously  conveyed. 

This  case  was  before  this  court  at  the  December  term,  1864, 
apon  plaintiffs'  demurrer  to  one  division  of  defendants'  answer: 
See  Pursley  v.  HayeSy  17  Iowa,  310.  The  order  of  the  court 
below  overruling  the  demurrer  was  affirmed,  and  the  case  was 
afterwards  tried  on  its  merits.  At  the  June  term,  1866,  an 
opinion  was  announced  adverse  to  the  appellants,  plaintiffs 
below,  and  upon  their  application  a  rehearing  was  granted. 
The  various  questions  raised  on  the  trial,  some  new  questions, 
and  the  facts  of  the  case  appear  in  the  opinion. 

B.  N.  Kinyon  and  Thomas  F.  Withraw^  for  the  appellants. 

C.  C  Naursej  for  the  appellees. 

By  Court,  Wright,  J.  This  controversy  relates  to  133  acres 
of  land,  within  the  corporation  limits  of  the  city  of  Das  Moines, 
many  parts  of  it  now  covered  with  costly  and  valuable  im- 
provements. It  once  belonged  to  Hugh  Pursley,  deceased. 
Plaintiffs  are  his  heirs  (children),  and  are  entitled  to  recover, 
unless  their  title  has  been  divested  by  certain  conveyances 
made  by  one  of  them  in  person,  and  by  the  other  through 
their  alleged  guardian,  John  C.  Jones.  So  that  we  may  con- 
fine our  examination  to  these  alleged  conveyances  and  their 
effect  upon  plaintiffs'  title. 

The  deed  made  by  one  of  the  heirs  (Mrs.  Deford,  formerly 
Mrs.  Carr),  as  the  questions  made  upon  it  have  no  kind  of 
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connection  with  the  other  parts  of  the  case,  may  be  considered 
by  itself,  and  will  first  receive  attention. 

She  was  married  to  Carr  March  11, 1848;  was  twenty-one 
years  of  age  August  12,  1851;  her  father  died  April  23,  1850, 
and  her  husband  December  23d  of  the  same  year.  In  Novem- 
ber, 1850,  she  with  her  husband  agreed  with  her  uncle  (West) 
to  sell  to  him  her  interest  in  the  real  estate  in  controversy, 
with  other  tracts,  for  about  three  hundred  dollars,  to  be  paid 
in  horses,  a  wagon,  and  some  other  property.  They  then  re- 
sided in  Dallas  County,  and  it  was  then  agreed  that  the  hus- 
band should  come  to  Des  Moines,  get  the  property,  sign  the 
deed,  and  that  the  wife  would  do  so  the  first  time  she  was 
down.  He  signed  and  acknowledged  the  deed,  obtained  the 
property,  a  part  of  it  was  left  at  his  death,  which  the  wife 
took  into  her  possession,  and  disposed  of  for  the  use  of  herself 
and  family. 

On  the  21st  of  July,  1851,  she  signed  and  acknowledged  the 
deed,  and  it  was  then  delivered  to  the  grantee  and  duly  re- 
corded. 

There  was  some  efibrt  to  show  that  she  executed  the  deed 
under  duress,  or  that  West  was  guilty  of  fraud  in  obtaining 
her  signature. 

The  testimony,  however,  most  signally  fails  to  establish 
either  claim.  There  was  apparently  the  utmost  fairness,  the 
most  perfect  honesty,  throughout  the  entire  transaction.  A 
verdict  in  her  favor  upon  this  ground  should  have  been  in- 
stantly set  aside  as  against  evidence. 

The  argument,  as  we  understand  it,  however,  upon  which 
her  counsel  rely,  is  this:  Carr  conveyed  his  interest  and  re- 
ceived the  consideration.  This  was  effectual  to  pass  his  inter- 
est, and  no  more.  The  wife  was  not  bound  by  any  agreement 
with  the  husband  during  coverture,  either  to  sell  or  execute 
the  deed;  there  was  no  consideration  passed  to  her  as  sl  ferns 
sohj  nothing  to  give  the  deed,  as  to  her,  validity;  and  it  was 
therefore  void.  It  is  further  insisted  that  the  instrument  was 
either  the  deed  of  Carr  and  wife,  or  her  deed  as  B,feme  sole;  if 
the  former,  it  is  defectively  acknowledged;  if  the  latter,  it  is  not 
supported  by  a  consideration;  that  there  was  no  new  contract, 
no  new  delivery  as  her  deed. 

Thus  somewhat  at  length  we  have  stated,  as  we  believe  fairly, 
the  substance  of  appellants'  position. 

Treated  as  the  deed  of  a  feme  coverty  it  is  conceded  that  the 
acknowledgment  is  defective.    The  deed  had  never  been  de- 
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iivered  as  the  deed  of  Carr  and  wife,  or  either  or  both  of  them, 
at  the  time  she  signed  and  acknowledged  it.  At  this  time 
she  was  a  feme  8o/«,  and  as  such  the  ackowledgment  is  suffi- 
cient; and  it  was  then  for  the  first  time  delivered.  What, 
then,  is  there  to  impair  or  affect  its  validity?  There  was  no 
consideration,  it  is  said.  Suppose  she  had  agreed  during 
coverture  to  convey  upon  the  payment  of  so  much  money,  and 
the  money  had  been  paid  to  the  husband.  After  his  death, 
in  accordance  with  her  agreement  (existing  in  parol),  she 
does  convey.  Could  she  be  heard  to  assert  the  want  of  con- 
sideration? In  such  a  case  she  but  executes  her  agreement, 
and  the  payment  to  the  husband  (and  especially  when  made 
with  her  knowledge  and  consent)  is  a  payment  to  her,  and 
the  consideration  becomes  effectual.  It  is  not  as  though  she 
had  undertaken  during  coverture  to  convey  jointly  with  her 
husband,  the  acknowledgment  being  defective;  for  then  her 
rights  are  saved,  not  because  of  the  want  of  consideration,  but 
because  the  formalities  required  by  law,  and  the  observance 
of  which  were  essential  to  bind  her  as  a  feme  covert^  were  ne- 
glected. Nor  is  it  like  the  case  of  Miller  v.  Wetherby,  12  Iowa, 
415,  where,  under  the  statute  of  1843,  c.  54,  sec.  24,  the  con- 
veyance of  the  wife  of  her  own  land  during  coverture  waa  held 
invalid,  because  the  husband  did  not  join  in  the  conveyance. 
Then  again  the  law  required  the  conveyance  to  be  made  in  a 
certain  manner j  and  because  it  was  not  complied  with,  the 
title  failed. 

If  the  wife  had  joined  with  the  husband  at  the  time  he 
signed  the  deed,  and  had  duly  acknowledged  the  same,  there 
could  be  no  question  as  to  its  validity,  though  the  entire  con- 
sideration passed  into  his  hands  or  under  his  control.  Now, 
as  there  was  no  delivery  of  the  deed  when  executed  by  the 
husband  and  when  he  received  the  consideration,  but  as  she  did, 
after  she  became  discovert,  duly  acknowledge  and  then  deliver 
the  same,  the  title,  in  our  judgment,  as  efTectually  passed  as 
though  she  had  properly- joined  with  her  husband  during 
coverture.  There  can  be  no  doubt  of  this  proposition:  If  she 
had  joined  in  the  deed  during  coverture,  but  under  such  cir- 
cumstances as  rendered  it  invalid  (because  defectively  ac- 
knowledged, for  instance),  and  the  deed  had  been  delivered, 
she  could  have  made  it  effectual  by  redelivery  after  she  be- 
came discovert.  This  doctrine  is  expressly  asserted  in  the 
authorities  most  confidently  relied  upon  by  the  appellants' 
counsel:  MiUery,  Shackelford,  3  Dana,  289;  Perkins's  Treatise, 
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154;  and  of  its  ccnrectness  there  can  be  no  doubt.  The  re- 
delivery being  shown  in  suck  cases,  there  remains  no  question 
4LA  to  the  state  of  the  title;  and  if,  instead  of  a  redelivery,  the 
wife,  after  she  becomes  ajerne  sole,  for  the  first  time  undertakes 
to  and  does  actually  execute  and  deliver  the  deed,  the  case  is 
still  stronger  in  favor  of  the  grantee.  Upon  this  subject  gen- 
erally, see  HUl  v.  West,  8  Ohio,  222  [31  Am.  Dec.  442] ;  Good- 
right  V.  Straphan,  Cowp.  201;  Duncan  v.  Hodges,  4  McCord, 
239  [17  Am.  Dec.  734];  Hudson  v.  Rsvett,  5  Bing.  388;  Grout 
V.  Tovmwnd,  2  Hill  (N.  Y.),  554;  WartTig  v.  Smyth,  2  Barb.  Ch. 
119  [47  Am.  Dec.  299];  Ellison  v.  £«i«m,  6  Ves.  662;  Jackson 
V.  Bully  1  Johns.  Cas.  90;  Bv/nn  v.  Winthrop,  1  Johns.  Ch.  829; 
Doe  V.  Howland,  8  Cow.  277  [18  Am.  Dec.  445].  To  support  a 
contract  (and  especially  a  deed),  it  is  not  necessary  that  the 
consideration  should  move  to  the  grantor  or  promisor.  If  paid 
to  another,  it  is  just  as  effectual,  and  especially  when  thus  paid 
at  the  instance  of  the  grantor;  and  therefore,  without  stopping 
to  inquire  whether  this  deed  would  not  be  good  as  between 
the  parties,  and  conclusively  so,  though  there  was  no  consid- 
eration (it  was  made  before  the  taking  effect  of  the  code  of 
1851),  waiving  all  questions  under  the  statute  of  limitations, 
fuussing  also  the  effect  of  the  use  and  possession  by  the  wife  of 
the  property  received  for  the  land  after  the  husband^s  death, 
not  as  administratrix,  but  apparently  in  her  own  right,  as  also 
the  point  that  defendants  took  title  without  ktK>wledge  of  such 
alleged  want  of  consideration, — we  say  without  giving  weight 
to  any  of  these  considerations,  we  unite  in  the  opinion  that  the 
payment  of  the  consideration  to  the  husband  with  the  knowl- 
edge and  consent  of  the  wife,  and  her  voluntary  execution  and 
•delivery  of  the  deed  after  becoming  discovert,  had  the  effect  of 
divesting  her  title,  and  that  to  this  extent  the  judgment  below 
was  right. 

Turn  we  now  to  the  other  and  more  important  branch  of 
the  case.  Besides  Mrs.  Deford,  Hugh  Pursley  left  seven  chil- 
dren him  surviving,  and  all  minors,  their  names  being  Jacob, 
William,  Eliza,  Rachel,  Elizabeth,  Armanda,  and  Mary.  This 
justion  was  commenced  in  July,  1863,  the  said  Armanda  and 
Mary  still  being  minors,  but  attaining  their  majority  before 
the  trial  thereof,  in  February,  1865.  It  is  claimed  that  John 
€.  Jones  was  on  the  7th  of  June,  1852,  appcHuted  by  the  county 
court  of  Polk  County  guardian  of  the  estate  of  said  minor 
children;  and  that  after  due  application  and  under  an  order 
of  said  court,  he  sold  the  real  estate  in  controversy  at  public 
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outcry  to  ceortain  parties,  under  whom  defendants  claim,  in 
Sejitember,  1852. 

Defendants  introduced  the  deeds  made  by  the  guardian^ 
with  the  approval  of  the  county  judg^  iiklorBed  thereon, 
omitting  any  reference  or  evidence,  documentary  or  otherwise, 
showing  the  authority  to  thus  convey,  and  with  some  odier 
testimony  as  to  possession,  and  the  like,  not  necessary  now  to 
mention,  rested  their  case.  To  the  introduction  of  the  deeds, 
plaintiffs,  at  the  time,  objected  uxx>n  various  grounds;  but  the 
objections  were  overruled,  and  the  deeds  admitted.  As  plain- 
tiffs afterward  offered  to  introduce  all  the  records  upon  which 
the  authority  to  sell  was  based,  and  as  the  consideration  of 
the  points  made  thereon  necessarily  involve  most  if  not  aD 
of  those  made  against  the  introduction  of  the  deeds,  brevity 
will  be  consulted  by  turning  our  attention  to  these  records  and 
those  alleged  defects.  For  it  will  be  seen  at  once,  if  in  view 
of  these  records  (all  embodied  in  the  bill  of  excepticxis)  plain* 
tiff^  cannot  now  successfully  impeach  the  sale,  it  becomes 
immaterial  to  consider  whether  the  court  did  or  did  not  err  in 
admitting  the  deeds  without  preliminary  proof.  And  if  these 
records  are  in  such  a  condition  as  to  render  invalid  defendants* 
title,  plaintiffs'  rights  are  equally  protected  as  though  the 
deeds  had  been  rejected  until  such  proof  was  made. 

It  is  idle — indeed,  it  is  a  misuse  of  terms — to  insist  that  the 
sale  by  the  guardian  was  "no  sale.^  He  did  sell  the  property ;^. 
he  did  sell  as  guardian,  at  least,  under  a  semblance  of  author- 
ity; and  it  is  not  Hke  the  act  of  a  mere  volunteer  selliug  with-' 
out  right,  without  an  order,  and  without  any  effort  or  pretense  • 
of  effort  to  obtain  authority  therefor.  He  did  undertake  ta 
comply  with  the  requirements  of  the  law,  and  he  was  acting 
under  the  direction  and  control  of  a  court  to  which  the  cog- 
nizance of  such  matters  is  intrusted  by  the  statute.  And  it 
will  therefore  be  seen  at  once  that  the  questions  involved  can-^ 
not  be  very  unlike  those  heretofore  frequently  passed  upon  by 
this  court.  And  as  counsel  have  referred  to  them,  commented 
upon  them,  and  in  some  instances,  indirectly  if  not  directly^ 
challenged  their  correctness,  and  as  we  may  have  occasion  ta 
refer  in  the  course  of  this  opinion  to  the  principles  recognized 
by  them,  we  here  group  and  cite  most  if  not  all  those  in  this 
state  bearing  upon  the  many  points  made.  And  we  do  this 
the  more  unhesitatingly  as  we  desire,  if  possible,  to  so  dispose 
of  the  objections  made  as  that  beirs  and  purchasers  may  the 
more  certainly  know  their  respective  rights  and  obligations. 
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In  the  following  cases,  the  property  was  sold  by  the  admin- 
istrator, and  the  questions  arose  in  a  collateral  proceeding: 
Morrow  v.  Weed,  4  Iowa,  77  [66  Am.  Dec.  122];  Ixmg  v.  Bumettj 
13  Id.  28  [81  Am.  Dec.  420]. 

And  in  the  following  the  proceedings  were  direct  to  set  aside 
sales  made  by  administrators:  Little  v.  Sinnettj  7  Iowa,  824; 
Van  Horn  v.  Ford,  16  Id.  578;  Thornton  v.  Mulquinne,  12  Id. 
549  [79  Am.  Dec.  548]. 

Cases  under  guardian's  sale,  where  the  question  arose  col- 
laterally: Frazier  v.  Steenrod,  7  Iowa,  839;  Cooper  y.  Sunder* 
land,  8  Id.  114  [66  Am.  Dec.  52]. 

Where  the  proceeding  was  direct:  Wade  y.  Carpenter^  4  Iowa, 
861. 

Sales  by  sheriff  and  trustees  collaterally  attacked:  Bo9taarth 
v.  Farenholz,  3  Iowa,  84;  Cavender  y.  Smith,  1  Id.  306;  S.  C.^ 
6  Id.  157;  Rowan  y.  Lamb,  4  Q.  Qreene,  468;  Shaffer  y.  Bolander, 
4  Id.  201;  Johnson  y.  Carson,  3  Id.  499;  Sprott  y.  Reid,  3  Id. 
489  [56  Am.  Dec.  549] ;  Burton  y.  Em^ereon,  4  Id.  393;  Hopping 
y.  Bumam,  2  Id.  39;  Corriell  y.  Doolitile,  2  Id.  385;  Sedy  y. 
Ried,  3  Id.  374;  Humphry  y.  Beeson,  1  Id.  199;  ThaUher  y. 
Haun^  12  Iowa,  303;  Button  y.  Cotton,  10  Id.  408;  Bank  of  Old 
Dominion  y.  Dubuque  etc.  R.  R.  Co.,  8  Id.  277  [74  Am.  Dec 
802]. 

When  the  attack  was  direct:  Leffler  y.  Armstrong^  4  Iowa, 
482  [68  Am.  Dec.  672];  Bridgman  y.  WUeut,  4  O.  Greene,  663, 
Coriell  y.  Ham,  4  Id.  455  [61  Am.  Dec.  134];  Cole  y.  Porter,  4 
Jd.  510;  Ralston  y.  Lahee,  8  Iowa,  17  [74  Am.  Dec.  291];  Ora- 
pengether  y.  Fejervary,  9  Id.  163  [74  Am.  Dec.  836];  Singleton 
y.  Scott,  11  Id.  589;  Boyd  y.  EUis,  11  Id.  97;  iS^pA^r  y.  Me- 
Henry,  18  Id.  233;  Penny  y.  Cooi,  19  Id.  538;  Langworthy  y. 
Campbell,  19  Id.  568;  £oim  y.  Grinnan,  19  Id.  192;  A>ier  y. 
Chapline,  12  Id.  204;  Sears  y.  Zivermars,  17  Id.  297;  Hodson 
y.  IW6«tte,  16  Id.  97. 

Sale  for  delinquent  taxes  direct:  MeCtahen  y.  Carr,  6  Iowa, 
881  [71  Am.  Dec.  421]. 

Collateral:  Scott  y.  Babcoek,  8  Q.  Greene,  133;  Laraby  w. 
Reid,  3  Id.  419;  Gaylord  y.  iSfcai/,  6  Iowa,  179;  Bleidom  y. 
^&eZ,  6  Id.  5;  Raybum  y.  Kuhl,  10  Id.  92;  ^beK  y.  Cross,  17 
Id.  171;  Allen  y.  i^nyutron;,  16  Id.  508;  Boardman  y.  BcmriMi 
20  Id.  134. 

There  are  still  other  cases,  such  as  BroghiU  y.  Lash,  8  G. 
Greene,  857;  Carr  y.  Kopp,  3  Iowa,  80;  Wheeler  y.  Edinger,  11 
Id.  409;  and  £mtoii?y.  Quees,  12  Id.  404, — where,  upon  appeal, 
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it  was  objected  that  there  had  been  no  sufficient  service;  and 
still  others,  like  Oladson  v.  Whitney,  9  Id.  267,  and  Smiths  v. 
Dvbtujue  Co.f  1  Id.  492,  where  the  objections  related  to  the  juris- 
diction growing  out  of  the  subject-matter  of  the  litigation, 
which  in  their  reasoning  are  somewhat  applicable  to  the  pres- 
ent discussion.  But  those  before  cited,  with  the  numerous  au- 
thorities therein  referred  to,  cover  the  whole  ground,  and  those 
of  the  latter  class  need  not  therefore  demand  more  particular 
mention. 

And  now,  before  discussing  or  stating  the  principles  recog- 
nized by  these  authorities,  let  us  state  the  facts  of  this  case, 
so  far  as  they  are  urged  by  plaintiffs  to  invalidate  this  sale. 

June  7,  1852,  the  record  recites  that  Jones  was  appointed 
guardian  of  the  property  of  "William,  Eliza,  Rachel,  Eliza- 
beth, Armanda,  and  Mary,  minor  heirs  of  Hugh  Pursley,  late 
of  Polk  County,  Iowa,  deceased."  In  this  record  it  will  be  ob- 
served that  the  name  of  Jacob  is  omitted.  The  guardian's 
bond,  however,  includes  the  name  of  Jacob  as  well  as  the 
other  heirs,  and  obligates  him  to  faithfully  discharge  his  trust 
as  to  his  property,  as  well  as  of  all  the  others.  On  the  17th  of 
June,  1852,  he  filed  his  petition  to  sell  the  real  estate  of  said 
minors,  not  setting  forth'  their  names,  but  describing  them  as 
**the  minor  children  of  Hugh  Pursley,  late  of  said  county 
[Polk],  deceased";  and  on  the  28d  of  the  same  month  he  made 
application  for  letters  of  guardianship  as  to  the  said  Jacob,  and 
that  he  be  included  in  the  petition  to  sell  the  real  estate,  and 
in  the  order  of  the  court  made  in  the  premises;  and  the  record 
recites  that  '^  the  application,  being  duly  considered,  is  granted; 
thereupon  the  said  Jones  gave  bonds  and  qualified  according 
io  law." 

Upon  the  presentation  of  the  petition,  it  was  ordered  (the 
t>rder  reciting  the  names  of  five  of  the  heirs,  omitting  Jacob 
and  Mary,  but  still  adding  '^  minor  heirs  of  Hugh  Pursley, 
deceased")  that  it  be  heard  at  the  next  term,  and  that  a  copy 
of  the  petition  and  notice  of  the  time  of  hearing  be  served 
upon  said  minors.  At  the  July  term  (5th)  the  further  hearing 
was  continued  to  the  August  term.  The  notice  to  the  heirs, 
attached  to  a  copy  of  the  petition,  was  directed  to  all  of  the 
heirs  by  name,  and  notified  them  that  on  the  5th  of  July  ap- 
plication would  bo  made  to  sell  the  land  described  in  the  within 
petition.  As  to  the  correctness  of  this  description,  there  is  no 
question.  The  officer's  return  is,  that  on  the  18th  of  June  he 
"served  the  above  notice  by  reading  it  to  the  above-named 
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William  and  Jacob  Pureley,  etc.  [giving  all  their  namoB], 
minor  heirs  of  Hugh  Pursley."  August  3,  1862,  the  petition 
was  heard,  and  the  order  recites:  '^  Now  comes  J.  C.  Jones, 
guardian  of  the  minor  children  of  Hugh  Purslej,  deceased^ 
and  the  matters  and  things  contained  in  his  petition,  etc.,  .... 
upon  full  consideration  it  is  ordered  and  adjudged  that  the 
guardian  proceed  to  sell,  etc.,  on  the  second  Monday  in  Sep- 
tember, 1852,  at  public  outcry,  etc.**  September  11,  1852,  the 
guardian  made  his  report  of  the  sale  to  the  county  court,  set- 
ting forth  the  sale  of  the  several  tracts  of  land,  giving  them 
by  numbers  (as  lot  1,  of  so  many  acres,  etc.),  the  person  to 
whom  sold,  and  iat  what  price. 

This  report  was  approved  in  due  form  by  the  court.  Deeds 
were  made  by  the  guardian  to  the  parties  under  whom  defend- 
ants claim,  on  the  25th  of  July,  1854,  approved  by  the  county 
judge  February  28,  1854;  and  on  the  5th  of  November,  1855, 
approved  the  same  day.  Neither  of  these  deeds  described  the 
heirs  by  name,  but  described  the  property  as  belonging  to  ''the 
minor  heirs  of  Hugh  Pursley,  deceased."  It  is  claimed  that 
the  conveyances  were  void  for  want  of  certainty  in  the  descrip- 
tion of  the  land,  which  will  be  noticed  hereafter.  The  guar^ 
dian's  bond  was  made  payable  to  Polk  County,  and  before 
making  the  sale  he  gave  bond  as  required  by  section  1504  of 
the  Code  of  1851  (Revision,  2556),  prcqserly  conditioned,  but 
payable,  like  the  other,  to  Polk  County,  Iowa.  The  guardian's 
oath  is  for  the  faithful  discharge  of  his  duties  under  his  ap- 
pointment, for  all  the  heirs,  naming  Jacob,  as  well  as  the 
others;  and  was  taken  June  7,  1852.  The  first  bond  describes 
all  the  heirs  by  name;  the  second  refers  to  his  application, 
and  describes  the  land  as  "  belonging  to  the  estate  of  Hugh 
Pursley,  deceased.'^  The  plaintiffs  proved  that  defendants 
were  in  possession  continuously  for  six  years  before  the  com- 
mencement of  this  suit,  and  defendants  established  that  im- 
provements  were  made,  and  this  possession  commenced  in 
1854  or  1855.  As  before  stated,  this  action  was  commenced 
July  15,  1863.  To  the  objections  made  to  the  validity  of  this 
sale,  appellees  make  two  answers:  1.  That  there  was  no  such 
irregularities  as  can  affect  their  title;  2.  That  by  the  statute 
(Code,  1508;  Revision,  2560)  it  is  too  late  to  question  its 
validity. 

The  statute  referred  to  is  as  follows:  ^'  No  person  can  ques- 
tion the  validity  of  such  sale  after  the  lapse  of  five  yaam  | 
from  the  time  it  was  made."  | 
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Appellants  InsiBt  that  the  statute  has  reference  to  voidable 
mkd  not  void  sales,  and  is  only  applicable  to  appeals  or  writs 
oi  error,  or  some  process  bringing  up  the  matter  for  review 
and  reversal  in  a  superior  court. 

The  latter  part  of  this  proposition  is  most  clearly  untenable. 
If  true,  it  gives  five  years  after  the  sale  to  prosecute  an  appeal 
from  the  action  of  the  county  court;  whereas,  we  have  a  gen- 
eral statute  (Code,  sec.  131;  Revision,  sec.  267)  expressly  re- 
quiring such  appeals  to  be  taken  within  thirty  days,  and 
pointing  out  specifically  the  manner  of  taking  the  same. 
And  up<Hi  no  tenable  or  reasonable  ground  can  it  be  claimed 
that  section  1508  was  intended  to  modify,  change,  or  afiect 
that  relating  to  appeals.  The  remedy  by  appeal  is  provided 
for  by  section  131  of  the  Code  (in  force  when  this  sale  was 
made  and  approved),  and  it  would  violate  every  rule  of  con- 
struction to  hold  that  this  subsequent  section,  which  says 
nothing  about  appeals  or  writs  of  error,  which  is  not  treating 
of  that  subject,  was  intended  to  extend  the  time,  or  give  any 
different  rule.  There  is  nothing  in  the  language  justifying 
any  such  conclusion.  To  '*  question  the  validity  of  such  sale," 
implies  a  proceeding  other  than  by  appeal.  An  appeal  ordi- 
narily brings  before  the  court  only  the  parties  to  the  proceed- 
ing; in  this  case,  the  guardian  and  the  ward.  The  purchaser 
would  not  be  a  party  to  such  an  appeal.  This  language,  how- 
ever, indicates  the  questioning  of  the  sale,  a  proceeding  against 
the  purchaser,  an  attack  upon  his  title.  Than  this,  nothing  can 
be  clearer.  And  this  construction  is  impliedly,  if  not  directly, 
recognized  in  Cooper  v.  Sunderlandy  3  Iowa,  121  [66  Am.  Dec. 
62];  and  the  case  of  Vancleave  v.  MUlikenj  13  Ind.  105,  arising 
under  a  very  similar  statute,  is  entirely  untenable  if  appel- 
lants' position  is  correct. 

But  let  us  advance  one  step  further.  There  are  two  other 
classes  of  cases  to  which  this  statute  might  be  made  applica- 
ble: one  where  the  county  court  had  no  jurisdiction;  the  other 
where,  having  jurisdiction,  the  court  or  guardian  failed  to  com- 
ply with  the  provisions  of  the  statute  in  ordering,  conducting, 
or  ocmfirming  the  sale. 

There  is  a  very  clear  distinction  between  a  sale  by  a  person 
not  a  guardian,  with  no  pretense  of  appointment  or  authority 
to  sell, — a  mere  volunteer  acting  upon  his  own  motive, — and 
a  sale  by  one  duly  appointed,  who  fails  to  comply  with  all  the 
provisions  of  the  statute.  In  the  former  case  we  should  be 
very  clear  that  section  1508  would  not  estop  the  heir  from 
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questioning  the  validity  of  the  sale;  for  it  is  sales  made  by 
one  having  at  least  the  semblance  of  authority  which  are  in- 
tended to  be  covered  by  the  statute.  And  if  made  by  one 
having  no  authority,  nor  the  semblance  thereof,  it  does  not 
come  within  either  the  letter  or  spirit  of  the  statute.  To  thus 
extend  the  meaning  of  the  statute  would  render  it,  we  think, 
justly  obnoxious  to  the  objection  made  by  counsel  of  being  in 
conflict  with  the  constitution,  which  secures  the  individual  in 
his  property  until  taken  from  him  by  due  process  of  law.  For 
if  the  heir,  after  five  years  (without  reference  to  the  question 
of  possession),  is  concluded  by  a  sale  made  by  one  acting  en- 
tirely without  authority,  or  the  pretense  thereof,  then  we  know 
of  no  clearer  case  of  judicial  legislation;  no  case  which  would 
more  flagrantly  violate  the  fundamental  provision  securing  all 
persons  in  life,  liberty,  and  property.  This,  then,  was  not  the 
meaning  of  the  statute. 

But  suppose  the  guardian  is  acting  under  a  proper  commis- 
sion, and  makes  a  sale  without  any  notice,  or  pretense  thereof, 
to  the  heir;  that  the  whole  proceedings  are  conducted  without 
giving  or  attempting  to  give  him  a  day  in  court;  that  the 
purchaser  does  not  enter  into  possession  of  the  property,  but 
the  heir  retains  the  same  undisturbed,  and  after  five  years 
from  the  time  of  the  sale,  the  heir,  directly  or  collaterally, 
attacks  the  same,  —  will  this  statute  protect  the  purchaser? 
In  other  words,  in  such  a  case,  could  he  use  it  as  a  weapon  to 
take  from  the  heir  his  inheritance?  We  clearly  think  not 
For  this,  instead  of  making  the  statute  one  of  repose,  one  to 
protect  and  shield  the  purchaser  in  his  possessions,  would,  in 
legal  efiect,  deprive  a  party  of  his  property  without  notice, 
without  due  process,  without  the  existence  of  that  adverse  pos- 
session which  might  impose  upon  him  the  duty  of  action,  or 
the  taking  of  some  step  before  the  expiration  of  five  years.  It 
is  very  clear  to  our  minds,  that  if  the  heir  had  no  notice,  and 
hence  the  court  no  jurisdiction,  and  no  possession  was  taken 
under  the  purchase,  the  purchaser  could  not  use  the  statute  to 
protect  him  in  his  title.  For  if  so,  then,  if  the  ward  remained 
in  possession  notoriously,  adversely,  and  uninterruptedly  for 
ten  years,  the  statute  which  prohibits  him  from  questioning 
the  validity  of  the  sale  after  the  lapse  of  five  years  from  the 
time  it  was  made  would  prevent  the  bar  of  the  general  statute 
on  his  part,  and  become  an  oppressive  weapon  on  the  part  of 
his  adversary,  instead  of  a  shield  to  protect  him  in  his  poeses- 
iiion  and  purchase;  and  that  the  latter  was  the  intention  of  the 
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legislature,  is,  we  think,  most  clearly  inferable  from  the  plain 
language  of  the  enactment. 

Thus  far  we  have  had  no  difficulty.  Take  the  case,  how- 
ever, where  there  was  no  notice,  and  hence  no  jurisdiction,  but 
where  the  purchaser  takes  possession,  and  keeps  it  for  more 
than  five  years  from  the  date  of  the  sale,  will  this  statute 
estop  the  heir  from  questioning  the  validity  of  such  sale? 
If  so,  then  is  it  not  because  the  party  is  to  be  treated  as  in 
possession,  under  color  of  title,  and  hence  protected  against 
the  attack?  And  yet,  it  would  seem  anomalous  to  say  that 
another  could  obtain  color  of  title  to  my  property  without 
notice  to  me  of  the  proceedings  upon  which  he  bases  his 
claim.  True,  it  is  said  that  if  the  statute  does  not  cover  such 
a  case,  then  there  is  nothing  to  which  it  can  apply.  For  the 
argument  is,  if  these  were  mere  irregularities,  not  matters  ju- 
risdictional in  their  nature,  tending  to  impeach  the  sale,  the 
purchaser  is  protected  as  well  before  as  after  the  five  years, 
and  hence  this  section  would  be  without  meaning  or  force. 
And  yet  it  seems  to  us  that  this  argument  is  not  entirely 
sound.  Before  the  expiration  of  the  five  years,  cases  can  be 
readily  imagined  where  the  sale  might  be  directly  but  not 
collaterally  attacked;  whereas  after  the  expiration  of  the  time 
neither  method  of  attack  would  avail.  Nor  would  the  grounds 
of  such  attack  be  jurisdictional  in  their  nature.  Thus,  sup- 
pose a  bill  should  be  filed  attacking  the  sale  for  fraud, — com- 
bination between  the  guardian  and  the  purchaser  to  defraud 
the  ward.  While  the  ward  might  sue  the  guardian  on  his 
bond,  he  would  certainly  not  be  limited  to  such  remedy.  And 
yet  every  provision  of  the  statute  might  have  been  complied 
with,  no  question  of  jurisdiction  arising.  Such  an  attack, 
direct  in  its  nature,  might  be  made  before  five  years,  and  yet 
not  after  that  time.  And  thus,  as  it  seems  to  us,  many  cases 
might  be  supposed  to  which  the  statute  might  apply,  without 
going  BO  far  as  to  protect  a  title  when  there  was  no  jurisdic- 
tion or  power  in  the  court  to  order  the  sale. 

We  would  not  be  understood,  however,  as  passing  positively 
upon  this  statute,  when  applied  to  a  state  of  facts  last  sup- 
posed. This  much  we  have  deemed  it  proper  to  state,  as  sug- 
gesting possible,  not  to  say  probable,  difficulties,  before  turning 
to  another  and  final  view  of  the  case  before  us. 

Defendants  were  in  possession  of  this  land  for  more  than 
five  years  from  the  time  of  sale.  The  statute  makes  no  sav- 
ing on  account  of  the  nonage  of  the  heir  or  party  attacjriiut 
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the  sale.  The  objections  made  arise  in  a  collateral,  and  not  a 
direct,  proceeding.  If  the  court  had  jurisdiction  of  the  parties 
and  subject-matter  at  the  time  of  the  ordering  and  confirming 
the  sale,  then  we  are  very  clear  this  case  was  decided  right. 
For,  concede  that  if  there  was  no  jurisdiction  the  purchaser 
would  not  be  protected,  we  have  no  hesitation  in  holding  that 
he  would  be  when  the  questions  made  are  not  jurisdictional^ 
and  especially  in  a  collateral  proceeding.  This  propositioD 
is  in  effect  admitted  by  appellants,  and  hence  we  need  not 
elaborate  it  nor  cite  authorities  in  its  support.  For  while  it 
is  claimed  that  all  judgments  and  proceedings  where  thera 
was  no  jurisdiction  over  the  parties  and  subject-matter  are 
void,  and  may  be  avoided  collaterally,  it  is  at  the  same  time 
admitted  that  those  voidable  merely  cannot  be  thus  attacked. 

Turn,  then,  briefly  to  the  facts  of  this  case.  The  objectioDa 
to  the  validity  of  the  proceeding  are:  1.  There  is  no  sufficient 
caption  to  the  county  court  record;  2.  No  legal  f^pointment 
of  Jones  as  guardian  for  want  of  power  to  appoint  for  seven 
heirs  jointly;  the  bond  is  joint,  and  hence  is  void;  it  is  pay- 
able to  the  county,  and  is  not  approved,  so  £Etr  as  shown 
by  any  recitals  of  record;  3.  The  petition  did  not  set  out  the 
names  of  the  minors,  and  hence  there  was  no  jurisdiction;  4. 
The  order  on  filing  the  petition  is  coram  nonjudiee;  6.  A  copj 
of  the  petition  was  not  served  on  the  minors;  7.  There  was  no 
guardian  for  Jacob  when  the  petition  was  filed  and  notica 
served;  8.  The  final  order  recites  no  jurisdictional  facts,  and 
especially  omits  the  essential  fact  upon  which  it  rested,  ta 
wit,  the  necessity  of  the  sale;  9.  No  bond  was  given  to  exa- 
cute  the  sale,  —  that  is,  it  was  void  upon  its  face,  and  was  not 
approved  by  the  court  of  record. 

These  objections  we  do  not  propose  to  discuss  seriatim,  A 
general  reference  to  them,  it  seems  to  us,  will  be  sufficient  to 
show  that  none  of  them  go  to  the  vital  question  of  jurisdic- 
tion, except  the  sixth,  which  relates  to  the  service.  All  tha 
others  relate  rather  to  the  regularity  of  the  proceedings  than 
to  the  question  of  power.  And,  once  for  all,  let  it  be  under- 
stood that  such  objections  cannot  avail  to  invalidate  a  titla 
when  raised  in  a  collateral  proceeding,  and  especially  when 
made  for  the  first  time  after  five  years  from  the  time  of  tha 
sale,  and  where  the  purchaser  took  and  held  possession  there- 
under. Every  case  in  this  court  hereinbefore  cited  enunciatea 
this  principle,  and  not  one  can  be  found  in  conflict. 

What  are  tiiese  objections  other  than  the  sixth?    Take  tha 
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one  that  these  bonds  (the  one  for  the  guardianship  and  to 
sell)  were  made  payable  to  the  county.  The  law  does  not  in 
terms  direct  to  whom  such  bonds  shall  be  made  payable: 
Code,  sees.  1496,  1504.  It  would  be  better,  of  course,  to  make 
them  payable  to  the  parties  interested;  but  the  statute  ex- 
pressly declares  that  a  mistake  in  this  respect  will  not  vitiate 
the  security:  Code,  sec.  2506.  And  further  that  if  a  bond 
given  to  a  county  is  intended  for  the  security  of  any  par- 
ticular individual,  suit  may  be  brought  thereon  in  the  name 
of  any  one  thus  secured  who  has  sustained  any  injury  by  a 
breach  thereof:  Code,  sec.  1693.  And  see  Charlea  v.  HaskinSj  11 
Iowa,  329  [77  Am.  Dec.  148].  And  then,  as  to  their  approval, 
the  law  does  not  declare  that  such  approval  shall  be  entered  of 
record.  The  power  to  sell  would  certainly  not  be  affected  by  a 
failure  to  make  such  entry.  Bonds  were  given,  the  proper  oath 
taken,  and  these  were  found  as  a  part  of  the  proper  record  in 
the  case.  One  of  them  had  the  county  judge's  order  of  ap- 
proval indorsed  on  it,  and  while  the  other  did  not  have,  this 
failure  could  not  invalidate  the  title  derived  from  the  sale. 
No  case  can  be  found  among  all  those  cited  which,  by  an- 
^ogy  even,  treats  this  as  a  jurisdictional  defect. 

And  the  same  may  be  said  of  the  want  of  caption  to  the 
county  court  record.  What  is  meant  by  this  we  do  not  ex- 
actly understand.  Every  entry  in  the  county  court  records 
•eems  to  be  preceded  by  the  date  of  the  entry,  and  sufficient 
to  show  that  it  was  made  in  the  proper  county  court.  So  the 
petition  is  directed  to  the  proper  tribunal,  and  in  these  re- 
spects we  can  see  no  departure  from  even  the  most  technical 
rule. 

Next  is  the  objecti<xi  that  the  guardian  was  appointed  for 
the  wards  jointly,  and  the  bonds  are  for  their  security  in  the 
•ame  manner.  The  record  disclbses  that  these  lands  consti- 
tuted the  entire  property  of  these  minors.  Each  ward  did 
not  have  property  in  his  own  right  distinct  from  the  others. 
They  all  held  by  a  common  title  as  tenants  in  common.  And 
certainly  nothing  has  been  more  common  in  our  practice  than 
to  appoint  one  guardian  for  all  minors  thus  interested,  and 
no  rule  of  the  statute  can  be  found  forbidding  it.  True,  the 
guardian  ought  to  keep  his  account  with  each  ward  separate 
and  distinct.  And  this  is  all  that  is  held  in  this  respect  in 
the  case  of  Foteauz  v.  Lepage^  6  Iowa,  123,  to  which  counsel 
«o  frequently  refer.  But  a  failure  on  the  part  of  the  guardian 
to  comply  with  his  duty  in  this  respect  would  not  invalidate  a 
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title  held  under  a  sale  made  by  him.  And  we  may  be  allowed 
to  add  that,  where  property  is  held  as  in  this  instance,  econ- 
omy and  a  sound  discretion  would  dictate  that  the  trust 
should  be  imposed  upon  one  instead  of  upon  several  persons. 
We  fail  to  see  any  legal  or  reasonable  objection  to  such  a 
practice. 

But  it  is  said  that  the  petition  does  not  set  out  the  names 
of  the  minors,  and  hence  there  was  no  jurisdiction;  that  there 
was  no  guardian  for  Jacob  Pursley  when  the  petition  was  filed, 
and  hence  his  title  was  not  divested  by  the  sale;  that  the 
order  filing  the  petition  was  coram  nan  judice;  that  the  final 
order  recites  no  jurisdictional  facts,  and  especially  omits  the 
essential  fact  that  there  was  a  necessity  to  sell. 

If  this  application  is  to  be  treated  as  an  original  action  in 
the  county  court,  we  might  concede  that  a  petition  against  the 
"minor  heirs  of  Hugh  Pursley,  deceased,"  without  more,  and 
a  notice  in  the  same  form  would  be  inefiectual  to  confer  juris- 
diction. This  is  certainly  the  substance  of  the  ruling  in  Rey- 
nolcb  V.  May,  4  G.  Greene,  283,  and  Steamboat  Pembinaw  v. 
WiUonj  11  Iowa,  479.  And  though  in  those  cases  the  objec- 
tion was  made  on  appeal,  the  reasoning  used  goes  to  the  ex- 
tent stated. 

In  this  case,  however,  the  notice  was  to  the  heirs  by  name, 
and  was  served  upon  each. 

The  order  of  appointment  as  amended  was  alike  specific  in 
naming  the  heirs. 

The  proceeding  was  not  commenced  against  them  as  the 
"minor  children  of  Hugh  Pursley,  deceased  ";  but  the  peti- 
tion uses  this  language  merely  as  descriptive  of  the  relation 
of  the  said  Jones  to  the  property,  and  those  having  an  inter- 
est in  it.  It  is  as  though  he  had  brought  an  action  in  his 
name  "as  guardian  of  William  Pursley,"  etc.  (giving  the 
names  of  all  the  heirs),  and  the  petition  had  omitted  the 
names,  but  described  them  in  an  abbreviated  form  as  the  chil- 
dren of  the  party  from  whom  the  property  was  taken  by 
descent.  In  such  a  case,  there  would  be  no  good  ground  for 
claiming  that  this  defect  in  the  petition  was  jurisdictional,  nor 
that  one  holding  under  the  judgment  could  be  defeated  in  his 
title.  No  more  can  there  in  this;  and  especially  where,  as  a 
matter  of  fact,  those  named  were  the  only  minor  heirs,  and 
the  whole  record  discloses  that  they  were  sufficiently  named 
and  described. 

That  the  name  of  Jacob  was  not  entered  with  the  others  in 
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the  order  of  appointment,  we  give  but  little  weight.  It  was 
manifestly  a  mere  clerical  omission,  for  the  bond  includes  his 
name  with  the  others.  The  subsequent  proceedings  were  en- 
tirely regular  for  the  order  made,  but  carried  out  what  was 
originally  intended.  The  petition  to  sell  included  all;  the 
bond  was  for  the  benefit  of  all;  and  to  obviate  all  question, 
the  order  made  in  terms  included  him.  As  suggested,  this 
hardly  seems  to  us  irregular,  and  it  certainly  was  no  more. 
The  purpose  intended,  to  make  him  a  party  to  the  proceedings 
was  suflQciently  accomplished,  and  beyond  this  we  will  not 
inquire  in  this  action:  Doe  v.  Smith,  1  Ind.  458. 

Upon  filing  the  petition,  the  county  court  ordered  how  ser* 
vice  should  be  made,  and  that  the  same  should  be  heard  at 
the  next  term  thereof  This  was  just  what  the  law  contem- 
plated (Code,  sees.  1501,  1502),  and  why  it  is  insisted  that 
such  order  was  coram  nonjudice  we  cannot  imagine. 

So  of  the  final  order  to  sell.  The  petition  alleged  the  requi- 
site jurisdictional  facts,  and  the  truth  of  these  averments  was 
necessarily  found  in  making  the  order;  for  it  was  after  a  hear- 
ing and  upon  a  full  consideration  of  the  petition  that  the  sale 
was  ordered.  It  never  has  been  required  in  this  state  that  the 
records  of  these  inferior  tribunals  should  recite  in  detail  the 
facts  upon  which  the  ultimate  and  essential  conclusion  was 
based:  And  see  PhUadelphia  etc.  R.  K  Co.  v.  Stimp^ony  14  Pet» 
448;  Code,  sec.  2512. 

And  that  this  general  disposition  of  these  several  pdnts  ao^ 
cords  with  principle  and  authority,  sufficiently  appears  from 
the  foregoing  cases  and  rules. 

The  county  court  is,  we  admit,  a  court  of  limited  and  in- 
ferior jurisdiction.  However,  like  a  court  of  general  jurisdic- 
tion, every  intendment  will  be  indulged  in  favor  of  its  acts^ 
when  acting  within  the  scope  of  its  power.  That  is  to  say,  if 
jurisdiction  has  once  attached,  then  the  presumption  obtains 
in  favor  of  all  the  subsequent  proceedings;  and  mere  irregu- 
larities or  defects  will  not  avail  collaterally.  Thus,  as  to  a 
defect  in  a  petition,  if  it  relates  to  a  proper  subject-matter,  so 
as  to  invoke  legitimately  the  action  or  jurisdiction  of  the  courts 
its  sufficiency  in  a  collateral  proceeding  cannot  be  called  in 
question.  The  right  to  decide  is  one  thing,  and  the  decision 
itself  quite  another.  For  the  right  to  decide  arises  only  when 
there  is  jurisdiction;  and  unless  it  exists,  no  right  can  follow 
from  it.  But  the  right  existing,  error  of  decision  may  be  cor- 
rected; but  it  cannot  reach  forward  and  afTect  those  who  have. 
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in  good  £aith,  relied  upon  its  correctneBs:  Perrine  y.  Farvy  22 
N.  J.  L.  356. 

Thus  the  power  to  decide  being  shown,  this  power  is  not 
lost  or  taken  away  because  it  may  be  improperly  exercised. 
And  hence,  if  the  parties  are  properly  in  court,  that  these 
names  are  ordered  to  be  inserted  in  a  petition  already  filed, 
instead  of  filing  a  new  petition;  that  there  was  a  defective 
bond,  either  in  the  amount  or  formal  conditions,  received  and 
accepted  as  good,  however,  by  the  court;  that  there  may  have 
been  error  in  the  conclusion  reached  upon  the  facts  shown;  — 
all  these  and  similar  matters  must  be  accepted  as  absolutely 
conclusive  in  a  collateral  proceeding;  and  this,  whether  the 
court  is  one  of  limited  and  inferior  or  general  and  superior 
jurisdiction:  Brown  y.  Woody  17  Mass.  68;  and  the  well-known 
case  of  Orignon  v.  AstOTy  2  How.  319;  Lampson  v.  Platiy  1  Iowa, 
556;  Thompson  v.  TolmUj  2  Pet.  157;  Morrow  v.  Weedy  4  Iowa, 
77  [66  Am.  Dec.  122];  Perkins  v.FairfieUy  11  Mass.  227;  and 
see  EUiott  v.  Piersoly  1  Pet.  328,  referred  to  by  counsel,  and 
sometimes  thought  to  be  in  conflict  with  the  foregoing  authori- 
ties; but  in  which  it  is  said  'Hhat  when  a  court  has  jurisdic* 
tion,  it  has  a  right  to  decide  every  question  that  arises  in  a 
case;  and  whether  its  decisions  be  correct  or  not,  its  judg- 
ment, until  reversed,  is  regarded  as  binding  on  every  other 
court."  See  also  McPherson  v.  Cunliffy  11  Serg.  &  R.  427  [14 
Am.  Dec.  642];  Bangs  v.  Duckingfieldy  18  N.  Y.  592;  Knowles 
V.  City  of  Muscatine,  20  Iowa,  248. 

It  must  not  be  forgotten  that  to  the  county  courts,  at  that 
time,  as  now,  were  given  the  power  to  appoint  guardians,  and  to 
exercise  a  general  supervision  over  their  property,  person,  and 
interests:  Code,  sec.  1273.  So  far,  therefore,  as  the  subject^ 
matter  was  concerned,  the  jurisdiction  was  expressly  given; 
and  if  not  exclusive,  was  at  least  general.  If  the  matter  to 
be  adjudicated  was  brought  before  it  by  a  proper  petition  or 
complaint,  and  the  parties  to  be  affected  thereby  were  duly 
notified  thereof,  then,  by  an  unbroken  series  of  decisions  in 
this  state  and  elsewhere,  while  an  appellate  tribunal  might 
correct  errors  thereafter  intervening,  there  is  no  power  to  in- 
quire into  them  collaterally:  See  the  cases  before  cited  in  this 
state,  where  the  authorities  are  fully  collected,  and  particu- 
larly Wright  v.  Marsh,  2  G.  Greene,  94 

In  a  word,  the  decided  current,  if  not  uniform  weight,  of  the 
authorities  leads  us  to  ask,  —  1.  Did  the  court  have  jurisdic- 
tion of  the  subject-matter  7  2.  Of  the  parties  ?  and  if  so,  thm 
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judgment,  in  the  absence  of  fraud,  becomes  conclusive,  and 
can  in  no  manner  be  impeached  coUaterallj.  And  all  efforts 
to  insist  upon  errors  or  irregularities  to  thus  impeach  are 
without  warrant,  and  without  the  support  of  respectable  prece- 
•dent. 

The  party  purchasing  has  a  right  to  rely  upon  this  conclu- 
siveness of  the  judgment,  and  it  would,  we  feel  bound  to  say, 
unsettle  half  the  titles  in  the  state  (and  that  greatly  to  the  pre- 
judice of  infants  and  their  estates)  to  innovate  upon  this  well- 
establiahed  and  most  reasonable  doctrine.  Let  the  guardian 
be  held  to  strict  accountability  for  his  fraud  or  negligence,  or 
any  conduct  tending  to  the  prejudice  of  his  ward.  Make  him 
and  his  sureties  respond  promptly  and  adequately  in  dam- 
ages; but  it  would,  in  our  opinion,  be  as  disastrous  to  the 
rights  of  infants  and  purchasers  as  it  would  be  in  the  teeth  of 
principles  long  and  well  settled  to  hold  invalid  sales  for  every 
departure  from  some  directory  provision  of  the  statute,  or  for 
every  error  of  deciaion  in  courts  ordering  the  sales. 

If  these  views  be  correct,  we  are  left  to  inquire  whether  the 
county  court  had  jurisdiction  of  the  parties.  The  notice,  it 
will  be  remembered,  was  attached  to  the  petition,  referred  to 
it,  and  advised  the  parties  interested  that  the  application 
would  be  made  to  sell  the  land  described  therein,  as  to  the 
correctness  of  which  description  there  is  no  question.  The 
officer  returns  that  he  served  the  notice  by  reading  it  to  all 
the  children  or  minors  named  therein. 

The  statute  requires  that  the  application  to  sell  shall  state 
the  grounds  thereof,  be  verified  by  oath,  and  a  copy  thereof, 
with  a  notice  of  the  time  at  whiclx  such  application  will  be 
made  to  the  court,  must  be  served  personally  upon  the  minor 
at  least  ten  days  prior  to  the  time  fixed  for  such  application: 
Code,  .sec.  1501. 

The  petition  did  state  the  ground,  was  duly  verified,  and 
service  was  made  more  than  ten  days  before  the  time  fixed  for 
the  hearing.  But  the  objection  is,  that  a  copy  of  the  petition 
was  not  served  upon  these  minors,  and  therefore  that  the  court 
did  not  acquire  jurisdiction  over  the  parties. 

We  should  be  inclined  to  give  more  weight  to  this  objection 
if  the  notice  had  been  detached  from  the  petition  and  made 
no  reference  to  it.  But  attached  as  they  were,  we  think  it  but 
a  fair  inference  that  they  were  treated  as  constituting  one  pa- 
per, and  so  served.  The  law  does  not  require  that  a  copy  of 
the  petition  and  notice  should  be  left  with  the  minor,  but  that 
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he  should  be  personally  served.  That  the  officer  would  com- 
ply with  the  statute  by  reading  the  same  to  the  minor,  or  at 
least  that  the  court  mighl  consistently  hold  this  to  be  a  good 
service,  we  entertain  no  doubt.  For  at  this  time  the  general 
statute  regulating  service  did  not  require  a  copy  to  be  given 
unless  the  same  was  demanded.  Service,  when  made  person- 
ally, was  by  reading:  Code,  sec.  1721;  and  see  Id*,  c.  133. 

To  hold  that  the  return  in  its  language  did  not  cover  and 
include  in  its  meaning  the  entire  paper  in  the  officer's  hands 
for  service  would  lead  to  the  presumption  that  he  failed  and 
neglected  to  discharge  a  plain  duty  imposed  upon  him  by  law. 
A  court  will  not  intend  facts  inconsistent  with  the  return  of  a 
writ,  in  order  to  divest  rights  acquired  under  it,  nor  to  defeat 
a  judgment  of  a  court  of  competent  jurisdiction:  Boker  v. 
Chapliney  12  Iowa,  204. 

But  if  it  be  admitted  that  the  notice  alone  was  served,  then 
we  have  this  case:  There  was  a  personal  service;  this  was 
returned,  and  accepting  it  as  sufficient,  the  court  ordered  the 
sale;  this  was  made  in  good  faith;  the  guardian  made  due 
return  thereof;  this  was  approved;  deeds  were  made;  these 
approved;  the  consideration  paid;  possession  taken  there- 
under, and  continued  adverse,  notorious,  and  uninterrupted 
for  more  than  five  years;  and  now  it  is  claimed  that  the  title 
did  not  pass,  and  plaintiffs  can  contest  defendant's  right  of 
possession,  because  a  copy  of  the  petition  was  not  served  with 
the  notice.  Most  appropriately,  in  our  opinion,  will  the  five 
years'  statute  cover  such  a  case.  It  is  not  a  case  of  no  notice, 
but  of  defective  notice;  of  no  service,  but  defective  service; 
and  after  five  years  plaintiff  should  not  be  allowed  collaterally 
to  aver  its  insufficiency. 

Then,  again,  the  statute  declares  that  the  proceedings  of  all 
courts  of  limited  and  inferior  jurisdiction  within  this  state, 
like  those  of  general  and  superior  jurisdiction,  should  be  pre- 
sumed regular,  except  in  regard  to  matters  required  to  be 
entered  of  record,  and  except  when  otherwise  expressly  de- 
clared: Code,  sec.  2512.  We  know  of  no  statute  requiring 
the  return  of  service  in  this  class  of  cases  to  be  entered  of 
record;  or  a  recitation  that  due  service  was  made  to  be  con- 
tained in  the  judgment;  nor  is  there  any  expressly  excepting 
county  courts,  in  proceedings  of  this  character,  from  this  gen- 
eral rule.  Still,  we  are  noit  to  be  understood  as  holding  thai 
if  there  was  nothing  to  show  service  of  any  kind,  we  would 
indulge  the  presumption  that  there  was  jurisdiction  over  the 
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persoxii  and  yet  this  is  the  rule  as  applied  to  a  court  of  gen- 
eral jurisdiction.  But  when  there  is  a  notice  and  return  of 
personal  service,  a  defect  in  it,  which  the  tribunal  has  held 
and  treated  as  immaterial,  ought  not  and  cannot,  in  view  of 
the  language  of  our  statute,  and  following  the  clear  current 
of  authorities  in  this  state,  avail  to  defeat  a  title  where  the 
objection  is  raised  for  the  first  time  in  a  collateral  proceeding. 
See  the  cases  before  cited,  and  particularly  Cooper  v.  Sunder- 
land, 3  Iowa,  114  [66  Am.  Dec.  52];  Morrow  v.  Weed,  4  Id.  77 
[66  Am.  Dec.  122], — cases  which,  we  may  here  say,  have  been 
frequently  criticised  in  argument,  but  which  upon  a  re-exami- 
nation, we  feel  bound  to  affirm  in  their  essential  principles, 
however  much  any  member  of  the  court  may  differ  from  some 
of  the  reasoning  used.  See  also  Bonsall  v.  Isetty  14  Iowa, 
309;  Davenport  Mutual  Savings  Fund  and  Loan  Association  v. 
Schmidt,  16  Id.  213;  Homer  v.  Doe,  1  Ind.  130;  Thompson  v. 
Doe,  8  Blackf.  336.  The  case  of  Doe  v.  Bowen,  8  Ind.  197  [66 
Am.  Dec.  768],  relied  upon  by  counsel,  was  one  where  the 
order  of  sale  was  made  on  the  same  day  the  inventory  was 
filed,  where  no  mention  was  made  of  the  existence  of  an  heir, 
and  where  there  was  no  notice  nor  prayer  for  one.  On  this 
subject,  see,  further.  Nelson  v.  Moon,  3  McLean,  319.  In  that 
case  the  infants  were  not  served,  but  they  appeared  by  a 
guardian  ad  litem.  It  was  asserted  that  they  could  not  waive 
process.  Says  McLean,  J.:  ''If  it  be  admitted  that  for  this 
defect  in  the  proceeding  the  supreme  court  would  have  re- 
versed the  decree,  yet  it  does  not  follow  that  the  decree,  when 

collaterally  assailed,  can  be  treated  as  a  nullity The 

objection,  at  most,  is  to  an  irregularity,  which  might  be  a 
ground  of  reversal,  but  does  not  show  a  want  of  jurisdiction 
in  the  court;  and  this  must  clearly  appear  before  the  decree 
can  be  treated  as  a  nullity."  And  see  Adhins  v.  Brewer,  8 
Cow.  206  [15  Am.  Dec.  264]. 

The  great  error  into  which  counsel  fall  is  in  failing  to 
recognize  the  distinction  between  a  defective  service  and  no 
service.  If,  in  this  case,  there  had  been  no  service,  what  has 
already  been  said  unmistakably  indicates  (waiving  the  five 
years'  limitations)  that  this  sale  would  be  held  invalid.  But 
there  was  a  service;  the  return  was,  at  most,  irregular,  such  as 
might  have  been  held  bad  on  appeal.  And  after  the  county 
court  recognized  its  sufficiency  and  approved  the  sale,  made 
pursuant  to  its  order,  we  will  not  in  this  proceeding  inquire 
into  its  sufficiency.    The  proper  persons  were  served;  the 
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court  had  jurisdiction  of  Qib  subject-matter,  and  hence  it 
differs  from  those  cases  -where  the  wrong  person  was  served 
(by  a  substituted  service,  for  instance),  or  where  the  court 
had  no  power  to  act  upon  the  subject  presented  for  its  deter- 
mination. It  is  as  though  the  statute  had  required  service  by 
reading,  and  it  was  made  by  leaving  a  copy.  It  could  not  be 
claimed,  in  such  a  case,  that  the  order  following  was  void  for 
want  of  jurisdiction.  But,  without  further  extending  the  argu- 
ment, see  Miller  v.  Brinkerhoff^  4  Denio,  118  [47  Am.  Deo.  242]; 
Staple  V.  Fairchildj  8  N.  Y.  41;  Sbinnion  v.  KeUey,  18  Id.  365; 
IrnbeH  v.  HaOocl,  23  How.  Pr.  456;  King  v.  Pool^  86  Barb. 
242;  Hunter  v.  Lester^  10  Abb.  Pr.  260;  PreMent  of  Orphans' 
Court  V.  Groff,  14  Serg.  &  R.  18L 

Finally  and  very  briefly  we  notice  the  claim  that  the  deeds 
made  by  the  guardian  were  void  for  uncertainty  in  the  descrip- 
tion of  the  premises  sold  and  conveyed. 

It  seems  that  the  land  to  be  sold  by  the  guardian  was  sur^ 
veyed  and  platted,  the  lots  being  numbered  from  1  to  7,  and 
a  copy  of  the  plat  is  a  part  of  the  record.  The  deed  under 
which  the  defendant  Hayes  claims  describes  by  metes  and 
bounds  one  and  one  quarter  acres  of  one  of  these  lots;  and 
refers  to  the  lot  as  ^4ot  (1)  in  the  survey  of  said  land,  being  a 
part  of  the  southeast  quarter  of  section  5,  township  78,  range 
24  west,  5  P.  M."  The  other  deed  refers  to  the  same  survey 
by  its  date,  and  conveys  all  of  said  lot  1,  after  excepting  by 
metes  and  bounds  the  parcel  formerly  conveyed  to  the  party 
under  whom  Hayes  claims. 

Here  there  is  no  uncertainty  as  to  the  quarter-section  in 
which  the  land  is  to  be  found.  Nor,  with  the  aid  of  the  plat 
of  the  surveyor,  is  there  the  least  doubt  as  to  the  lot  sold  and 
conveyed.  Indeed,  with  this  we  have  the  exact  locality  of  the 
land. 

It  is  conceded  that  if  land  is  so  described  in  a  conveyance 
as  to  render  its  identity  wholly  uncertain,  the  grant  is  void: 
See  Olenn  v.  MdUmeyy  4  Iowa,  815;  Bosworth  v.  Farenholz^  3 
Id.  84.  This  last  case  is  more  analogous  to  the  one  before  us 
than  the  first,  and  yet  is  quite  unlike  it.  There  the  lot  was 
described  as  so  many  feet  of  a  certain  lot,  without  more. 
Nothing  whatever  was  stated  from  which  the  true  location  of 
the  land  could  be  ascertained.  Here  we  have  the  data  from 
which  the  land  sold  can  be  known  and  fixed.  A  grant  is  not 
void  for  uncertainty  if  the  court  can  imagine  testimony  which 
would  show  any  particular  monument  to  be  that  which  is 
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called  for  in  the  grant:  Blake  v.  Doherty,  6  Wheat.  359.  A 
party  may  introduce  other  evidence,  whether  in  writing  or  by 
parol,  to  apply  the  instrument  to  the  subject-matter:  Crafts  y. 
Hihbard,  4  Met.  438.  A  deed  is  not  void  for  this  cause  if  it 
can  be  made  good  by  any  construction:  Webber  v.  Webber,  6 
Greenl.  127;  2  Black.  379;  and  see,  generally,  Dygert  v.  PlettSj 
25  Wend.  402;  Laub  v.  Buclmiller,  17  N.  Y.  620;  Jackson  v. 
Parkkurst,  4  Wend.  369;  Corbin  v.  Jackson^  14  Id.  619  [28 
Am.  Dec.  550]. 

Thus  at  much  length  we  have  passed  upon  the  several 
points  made  by  appellants'  counsel  Their  importance  to  the 
parties,  and  the  confidence  with  which  they  were  asserted, 
must  furnish  a  sufficient  excuse  for  noting  many  of  these, 
apparently  well  settled  by  our  prior  adjudications. 

Affirmed. 


VmSiOT  AOAINBT    EVXDSNOB  SMOJThD    m.   laVTAXTLY  SST  AflHtt:    Cr^uky 

T.  O'Brien,  87  Am.  Dec  229;  note  to  Johtuon  y.  Wmima  He  R.  R.  Co,,  88  Id. 
88. 

Jubomxhtb  akd  Pbooesdinos  of  Ooubts  mat  bb  Attacked  Collaterallt, 
irhere  there  was  no  jurisdiction:  See  note  to  Cochran  v.  Van  Surlay,  32  Am. 
Dec  688;  WaUobce  v.  Brown,  76  Id.  421;  Butcher  v.  Amib  qf  BroumsmUe,  83 
Id.  446;  Sidenapaoioer  v.  Sidenaparker,  83  Id.  527,  note  533;  becaase  they  are 
▼oid.  Thus,  where  the  coort  nsnzps  power  in  ordering  a  sale,  and  has  no 
jnrisdiction,  therefore,  to  order  such  sale,  the  order  is  not  conclusive  npon 
tiie  validity,  of  the  sale  where  it  is  drawn  in  qnestion  in  a  collateral  proceed- 
ing: Totuig^a  Adm'r  y.  Bathbone,  84  Id.  151;  WUhera  y.  PaUeraon,  86  Id.  643. 
Jnnsdiotion  is  an  open  question  always,  and  may  be  inquired  into  collaterally: 
Watta4*  y.  Brown,  76  Id.  421;  note  to  Cochran  v.  Van  Stir  lay,  32  Id.  588. 
Fraud  in  proceedings  does  not  render  judgment  absolutely  yoid  as  between 
parties  and  priyies,  and  it  mast  be  directly  attacked;  but  strangers  may 
attack  a  judgment  collaterally  at  any  time  on  the  ground  of  fraud:  See  note 
to  BoUon  etc,  B.  B.  Corp.  y.  Sparhawk,  79  Id.  752;  Sideneparker  v.  Siden- 
tparkcr,  83  Id.  527;  note  to  Oreme  y.  Oreene,  61  Id.  468. 

JnHOKSKTB    AND    PsOOKSDINaS    HAVINO    JURISDIOTION    OF    PaBZIXS    AND 

SuBJSCT-KATTXE  ABE,  in  absence  of  fraud,  conclnsive,  and  cannot  be  attacked 
collaterally:  Young's  Adm'r  y.  Bathbone,  84  Am.  Dec.  151;  Fmneran  y. 
Leonard,  83  Id.  665,  note  667;  Whmberly  y.  Hunt,  83  Id.  295;  Boston  etc 
B,  B.  Corp.  V.  SparhavA,  75  Id.  750;  note  -to  Wallace  v.  Bromn,  76  Id.  428. 
As  to  judgments  against  infants,  their  validity,  and  how  to  correct  or  avoid 
them  when  they  are  erroneous  or  voidable,  see  extended  note  to  Joyce  v.  Me- 
Avoy,  89  Id.  185-193,  where  the  subject  is  discussed. 

Decision  ov  Court  ov  General  JuRisDicmoN  as  to  Service  or  Process 
UPON  Partt,  or  waiver  thereof,  is  conclusive,  and  not  subject  to  collateral 
attack  in  domestic  tribunals:  Callen  v.  EQison,  82  Am.  Dec.  448;  Borden  v. 
State,  54  Id.  217. 

P&BSVMmONS  ARE  IN   FaVOR  07  JUDflMB^fTB  AND  PROCSEDINOS  OV  COURTS 

OV  General  Jurisdiction,  and  that  they  have  jurisdiction,  etc.:  See  note 
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to  Withers  v.  Paiteraan,  86  Am.  Dec.  653;  Butcher  r  P,cmk  qfBrowmviUe,  83 
Id.  446,  note  461;  Fhuieran  v.  Leonard,  83  Id.  665;  ReynMs  v.  8tan»bury, 
65  Id.  469,  note  464;  Kenney  v.  Oreer,  54  Id.  439;  Pahner  y.  Oakleif,  47  Id. 
41;  Carter  v.  Janes,  49  Id.  426,  note  428;  Jackson  v.  Astor,  39  Id.  281;  Hor* 
ner  y.  State  Bank  qf  Indiana,  48  Id.  369. 

JuRiSDicnoNAL  Faots,  Such  as  Service  of  Procbss  upon  Partt,  ob 
Waiyib  thereof,  abb  CoNGLuaivELT  Presumed  in  caae  of  &  judgment 
rendered  by  a  conrt  of  general  jurisdiction,  unless  the  record  itself  shows 
the  contrary:  See  note  to  Withers  v.  Patterson,  86  Am.  Dea  663;  note  to 
OaUen  ▼.  ElUson,  82  Id.  464;  Tunis  v.  Withrow,  77  Id.  117. 

No  Presumftion  Prevails  is  Favor  of  JuRisDicnoN  of  Ihtebiob  ahd 
Ldhtbd  Courts,  but  such  jurisdiction  must  be  shown:  See  note  to  Butcher 
V.  Banko/BroumsviUe,  83  Am.  Dec.  461;  extended  note  to  Stiles  v.  Stewart,  27 
Id.  145;  Carron  ▼.  Martin,  69  Id.  684,  note  689;  SaUonstaU  v.  ROe^,  65  Id. 
334;  Lowry  v.  Erwin,  39  Id.  556;  Kenney  v.  Oreer,  54  Id.  439,  note  448; 
Reynolds  v.  Stansbury,  66  Id.  469;  note  to  Withers  v.  Pattermm,  86  Id.  653| 
but  where  the  jurisdiction  of  an  inferior  and  limited  court  is  shown,  there 
the  same  presumption  prevails  in  favor  of  its  proceedings  that  does  in  favor 
of  those  of  a  superior  court:  Cooper  v.  Sunderland,  66  Id.  62;  Boot  v.  Me- 
Ferrin,  76  Id.  49. 

COUNTT  Ck)URTS  IN  SOME  STATES  ARE,  AS  TO  SOME  MATTERS,   CknTRTS  OF 

General  Jurisdiction,  and  their  orders  and  judgments  are  shielded  from 
collateral  attack,  and  guarded  by  the  same  presumptions  in  favor  of  their 
validity  as  apply  to  other  courts  of  general  jurisdiction:  See  note  to  Withers 
V.  Patterson,  86  Am.  Dec.  653;  Slunner  v.  Moore,  30  Id.  166.  As  to  whether 
probate  courts  are  courts  of  general  or  of  limited  jurisdiction,  see  note  to 
Withers  v.  PaUerson,  86  Id.  663;  Borden  v.  State,  54  Id.  217;  Dancy  v.  Strit^ 
Unge,  66  Id.  179,  note  185.  As  to  collateral  attacks  upon  probate  decrees^ 
see  note  to  Fitxgibbon  v.  Lake,  81  Id.  304. 

Title  of  Purchaser  is  Protected  under  Decree  of  Court  havino 
Jurisdiction,  whether  a  sale  under  the  decree  is  attacked  collaterally  or  by 
direct  proceedings  to  reverse  the  decree:  Moore  v.  Neil,  89  Am.  Dec.  303; 
and  the  power  of  a  probate  court  to  act  will  sometimes  be  presumed  on  a 
collateral  attack,  although  on  a  direct  appeal  or  writ  of '-error  from  the  pro- 
bate proceeding  it  would  be  held  irregular  and  set  aside:  Schnell  v.  Ci^  qf 
Chicago,  87  Id.  304. 

Collateral  Attacks  upon  Pkooeedings  in  Reference  to  Guardian's 
Sale:  See  Montour  v.  Purdy,  88  Am.  Dec.  88,  note  96;  Broum  v.  Christie,  84 
Id.  607,  note  610;  Dancy  v.  StriekUnge,  65  Id.  179;  Coojper  v.  Sunderland,  66 
Id.  62;  FUzgibbon  v.  Lake,  81  Id.  302;  note  to  Loyd  v.  Malone,  74  Id.  186; 
Bmery  v.  Vroman,  88  Id.  726. 

Guardian's  Sale,  Irregularities  in,  when  not  Fatal:  See  note  to 
Oibsonv,  Boll,  81  Am.  Dec.  223,  224;  Palmer  v.  Oakley,  47  Id.  41;  Boon  v. 
Bowers,  64  Id.  169;  Emery  v.  Vroman,  88  Id.  726. 

Guardl4n's  Sale  is  Void,  when:  Mattkigly's  Heirs  v.  Bead,  79  Am.  Deo. 
665;  Penn  v.  Heisey,  68  Id.  597,  note  603;  cases  cited  in  note  to  Broum  v. 
Christie,  84  Id.  611. 

Guardian's  or  Administrator's  Sale  without  Nones,  or  with  Insuf- 
ficient Notice,  Effect  of:  See  collected  cases  in  note  to  OSbson  v.  B6H  81 
Am.  Dec.  223. 

Necessity  for  Guardian's  Salb  of  Ward's  Real  Estatb  mubt  ArrBAmi 
Loyd  V.  Malone,  74  Am.  Dec.  179. 
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Minor  is  Bound  bt  Lawtul  Aots  ov  his  Guabdiax:  Damey  r,  Strieh- 
Sage,  65  Am.  Dec.  179,  note  186. 

As  to  whkthxb  Ihvant  Wabds  need  bb  Madb  Pabtiis  ok  not,  in  pro- 
ceedingB  to  sell  their  real  estate,  see  OibitmY,  BoU,  81  Am.  Dec  219,  note 223; 
■oto  to  SmUh  ▼.  Baee,  81  Id.  239. 

Facts  Qiyino  Jubisdioiion  to  Obdbb  Ouabdian's  Sale  must  Afpeae 
or  Rbgobd,  when:  See  note  to  FUagibbon  t.  Lake^  81  Am.  Deo.  304.  As  to 
what  most  appear,  and  when  snfficienti  see  note  to  Lofd  t.  Malomf  74  Id. 
186;  Toung  ▼.  Lorain,  52  Id.  463. 

Prbsumftion  is  that  Public  Qivigeb  ix>bb  his  Duttx  Farr  ▼.  Stm»f  24 
Am.  Dec  396. 

Failubb  to  Appbotb  ok  FHiB  Ovugial  Bond  does  not  ArwEOt  VAUDiTf 
OP  Ouabdian's  Salb.  It  is  a  mere  formality:  Bmerg  r,  Vroman,  88  Am. 
Dec.  726,  note  730. 

Guabdian's,  E23bcdtob'8,  OB  Adionistbatob's  Sale  is  Void,  it  Pboyeb 
HoncB  be  not  Given:  See  collected  cases  in  note  to  MorrU  ▼.  HogU^  87 
Am.  Dec.  246;  note  to  FHiU  Rher  Sieamboai  Co,  ▼.  i^oiter,  48  Id.  270. 

Judgment  against  Infant:  See  extended  note  toJoifce  t.  MeAvo^f  89 
Am.  Dec  185-193,  where  the  sabject  is  disoossed, 

Defectiyb  Rbtubn  of  Sebyioe  dobs  not  alwatb  Render  Judokemt 
Void:  Byen  v.  Fowler,  54  Am.  Dec  271.  And  a  judgment  cannot  be  im- 
peached in  a  collateral  proceeding  by  showing  want  of  service  of  process: 
Bridffeport  Samnga  Banky.  Bldredge,  73 Id.  688,  note 693;  Durham  ▼.  HecOoi^ 
SI  Id.  275. 

Deed  ob  Gbant,  when  Void  fob  Uncebtaintt  of  Descbiption:  See 
■ote  to  Oani  y.  Hunavcker,  55  Am.  Dec.  414;  Ma$in  t.  Taylor,  69  Id.  760| 
Mie  to  Wofford  v.  McKhma,  76  Id.  57;  note  to  Nixon  v.  Porter,  69  Id.  411. 

Deed  is  not  Void  fob  Uncebtaintt  if  Land  can  Possiblt  be  Identi- 
iiED:  Nixon  V.  Porter,  69  Am.  Dec  408,  note  411;  Alexander  y.  ARBer^e  Ex're^ 
TO  Id.  314. 

Example  of  Insufficient  Descbiption  in  Deed:  Caldtpell  ▼.  Center,  89 
Am.  Dec  131. 

Pabol  Evidence  is  Admissible  to  Explain  Subjbot-matteb  of  Ck>N- 
TETANCE:  Wilaon  v.  Cochran,  86  Am.  Dec  574;  note  to  PrenHaa  ▼.  Brewer,  86 
Id.  735. 

The  principal  case  was  cited  in  each  of  the  following  anthorities,  and 
Id  the  point  stated:  If  the  jurisdiction  of  inferior  courts  has  once  attached, 
erery  intendment  will  be  made  in  favor  of  the  validity  of  all  their  subsequent 
(s:  Cowin  v.  Toole,  31  Iowa,  516;  Brown  v.  Davie,  59  Id.  644;  and 
irregularities  and  defects  will  not  avail  in  a  collateral  proceeding;  but 
Hie  judgments  and  proceedings  of  inferior  tribunals,  like  those  of  superior 
•ovirts,  may  be  attacked  directly  and  set  aside  for  fraud:  Cowin  v.  Toole,  31 
U.  516.  The  sufficiency  of  service  is  a  matter  within  the  jurisdiction  of  the 
eourt  before  which  process  is  retomable,  and  its  adjudication  upon  that  ques- 
tion cannot  be  attacked  in  a  collateral  proceeding,  but  must  be  regarded  as 
eenclusive  until  reversed  or  corrected  for  errors  on  appeal.  The  judgment 
as  to  service  may  be  voidable,  but  it  is  not  void,  where  it  is  insufficient  only 
in  the  manner  of  making  it:  Leea  v.  Weimore,  58  Id.  178;  Koehler  v.  Hill,  60 
Id.  564;  3fffere  v.  Davis,  47  Id.  330.  The  court  before  which  process  is  re* 
tamable  will  be  presumed  to  have  acquired  jurisdiction  where  it  has  adjudged 
that  service  was  sufficient:  Thorp  v.  Brenneman,  41  Id.  254.    The  r(;ceipt  by 
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minors,  after  attaining  their  majority,  of  the  proceeds  arising  from  the  sale 
of  their  raal  estate  by  their  guardian  during  their  minority,  with  full  knowl- 
edge of  all  the  faets  in  ragard  to  snoh  sale,  ia  a  ratification  thereof,  and  es- 
tops them  from  denying  its  validity:  Teti^  y.  Larth^  76  Ind.  462.  They  are 
not  entitled  to  have  the  money  and  the  land  too:  Dtford  v.  Meroer,  24  Iowa» 
122.  In  Iowa  a  gnardian'a  or  administrator's  sale  is  not  valid  unless  the 
record  of  the  proceedings  of  the  court  ordering  the  sale  <^iff<?l<Mww  the  fact  that 
the  notice  required  by  statute  has  been  given:  Oood  v.  Norlqf,  28  Id.  195. 
The  Iowa  statute  providing  that  "no  person  can  question  the  validity  of  a 
guardian's  sale  after  the  lapse  of  five  years  from  the  time  it  was  made,"  ap- 
plies only  to  cases  where  the  purchaser  has  taken  and  held  continuous  pos- 
session of  the  premises  for  the  statutory  period:  Washburn  v.  Carmichael,  32 
Id.  479.  The  Iowa  statute  providing  that  "no  action  for  the  recovery  of 
any  real  estate  sold  by  an  administrator  can  be  sustained  by  any  person 
claiming  under  the  deceased,  unless  brought  within  five  years  next  after  the 
sale,"  does  not  apply  to  and  w411  not  bar  a  sale  that  is  abscdutely  void  for 
want  of  jurisdiction  in  the  court  to  oFder  it:  Ooed-Y,  Jforley,  28  Iowa,  201- 
203.  So  held  by  two  of  the  judges  only.  In  thus  deciding,  they  rdied  upon 
the  statute  construed  in  the  principal  case,  which  was  considered  similar  if 
not  identical  in  efifect.  The  other  two  jndges  hdd  that  the  five-year  limita- 
tion applied  to  invalid  sales  as  well  as  to  those  which  were  merely  defective, 
and  that  the  action  in  this  case  was  barred  thereby.  This  was  not  considered 
in  oonflict  with  the  principal  case:  See  Id.  216,  217.  The  court  being  equally 
divided  ia  opinion,  the  judgment  of  the  court  below  sustaining  the  title  da- 
rived  through  the  administrator's  sale  was  affirmed  by  operation  of  law. 
Notwithstanding  the  petition  of  an  administrator  for  the  sale  of  real  estate 
is  in  some  material  respects  defective,  this  fact  does  not  authorize  the  salo  to 
be  set  aside  in  a  collateral  proceeding,  on  the  ground  that  the  court  did  not 
by  such  petition  acquire  jurisdiction.  In  such  cases  the  statute  of  limita* 
tions  gives  repose :  Head  v.  Howe,  39  Id.  660.  As  to  certainty  in  description 
of  land,  see  liuasell  v.  Sweezey,  22  Mich.  241;  Dutch  v.  Boyd,  81  Ind.  148. 
The  principal  case  was  frequently  referred  to  in  Drfwd  v.  Mercer^  24  Iowa, 
120,  122,  123,  where  other  lands  held  by  Pnrsley  were  in  controversy.  On 
page  123  some  new  oases  were  cited. 
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[22  IOWA,  ea] 

VALZDEnr  ov  Will  most  bs  DMnsMnrxD  bt  Laws  ca  Svjvb  v  Wrko* 
It  wifl  Madb. 

Will  mrsT  havx  Witnbbsbs  whoki  Tbbt  jam  Rbudibbb  bt  SraTm. 

RtJLB  OF  Ck>N8TBUon(Mr  lOB  DBVBRjfUfDia  WKBtHBB  IiiflCBiuMBanr  IB  Will 
OB  CcMiTBAOT  is,  that  if  it  paflses  a  praasnt  intarast^  althwigfa  tiM  ry^ 
to  its  possession  aad  enjoyment  may  not  aoonM  till  soma  fatave  tuna^  it 
is  a  deed  or  centraot;  but  if  the  instmiiMBt  does  net  pass  an  intenat  or 
right  till  the  death  of  the  maker,  it  is  a  wiU  or  testMaentary  paper. 

iBSTRtriCBIfT  MAT  BB  PaBTLT  DbBD  ABD  PaBTLT  TBtVAMBBTABV. 

Ib  Dbtbbiciniko  whbthbb  Ikstbhtmeitt  is  Testaxxxt  or  GoirrftAOi; 
Courts  do  not  Allow  the  use  fd  laagftage  peenliar  to  either  dais  ct 
instruments*  nor  even  the  belief  of  the  maker  as  to  the  ehairaoter  of  the 
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instmment  to  control  inflexibly  their  oonstniction  of  it;  but  giving  dne 
weight  to  these  circnmstanceiiy  conrts  look  farther,  and  weighing  all  the 
language  as  well  as  facts  and  circnmstanoes  snrronnding  the  parties  and 
attending  the  execution  of  the  instmment,  give  to  it  sach  constmetion 
as  will  effeetaate  the  manifest  intention  of  the  maker. 

GOKSIDXRATION  SuiTICIElTT  TO  SUPPOBT  CONTRACT.  —  ENDOWMENT  OF  InSTI- 

TUTBDNs  OF  LsABNiNO;  expense,  liability,  and  trouble  of  officers  of  such 
institutions  in  raising  endowments;  or  the  undertaking  of  such  officers 
to  give  **  free  tuition  to  twenty  students  forever,  **  —  constitute  a  sufficient 
oonstderatdon  upon  which  to  base  a  contract.  • 

This  proceeding  was  originally  a  petition  for  the  allowance 
of  a  claim  against  Barrett's  estate^  to  be  paid  as  the  same 
should  thereafter  become  due.  A  demurrer  to  the  petition 
was  sustained,  and  the  plaintiff  appealed  to  the  district  courts 
where  the  ease,  as  an  equity  cause,  was  submitted  upon  the 
pleadings,  evidence,  and  exhibits,  and  a  decree  was  rendered 
against  the  defendant,  and  in  favor  of  the  plaintiff,  for  $1,199, 
being  the  amount  of  the  first  five  annual  payments,  with  six 
per  cent  interest,  and  also  for  $200  to  become  due  January  1, 
1867,  and  the  sum  of  $200  on  January  Ist  of  each  year  there- 
after for  five  years,  with  six  per  cent  interest  after  maturity, 
and  the  sum  of  $20,000  to  become  due  and  payable  when  the 
plaintiff  should  Imve  secured  an  additional  endowment  fund 
of  $30,000, — the  faet  of  such  additional  endowment  to  be 
determined  judicially.  Defendant  appealed.  Other  facts  are 
stated  in  the  oiwion. 

Qrami  and  Smithy  for  the  appellant. 

/.  JIf.  Beck^  for  the  appellee. 

By  Court,  Cole,  J.  The  plaintiff  is  an  incorporation  under 
and  by  virtue  of  the  laws  of  this  state.  It  has  had  an  exist- 
ence fonce  1852.  At  its  organization,  Dr.  Richard  F.  Barrett 
(now  deceased)  gave  to  the  Burlington  University  about  five 
hundred  doUar»,  and  he  became  a  member  of  its  board  of 
trustees^  and  so  continued  up  to  the  time  of  his  decease.  He 
resided  at  theu  time  in  St  Louis  County,  Missouri,  where  he 
owcied  a  kurge  amount  of  property.  During  that  time  he  also 
owned  considevablo'  real  estate  in  and  about  Burlington,  Iowa. 
He  was  in  the  habit  of  visiting  Burlington  in  the  summer  of 
each  year,  and  perhaps  at  other  times,  and  frequently  attended 
the  pcoceediog^  of  the  board  of  trustees  of  the  Burlington 
University,  and  was  regarded  as  its  patron  and  friend.  In 
September,  1856|  he  lost  a  little  son,  by  whose  death  he  was 
much  afEeeted,  and  expressed  his  intention  of  giving  that 
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-child's  share  of  his  estate  to  some  charitable  institution.  In 
October  of  the  same  year  he  signed  and  delivered  to  the  sec- 
retary of  the  plaintiff  a  written  declaration,  in  which  he  ex- 
pressed his  intention  to  give  such  child's  part  of  bis  estate  to 
the  Burlington  University. 

After  this  time,  and  prior  to  March  8,  1858,  he  had  two  or 
three  attacks  of  paralysis.  At  the  date  last  named,  Richard 
F.  Barrett,  with  his  own  hand,  wrote  and  signed  a  paper  which 
he  styled  his  '4ast  will  and  testament."  Item  3  thereof 
was  as  follows:  ^'Ten  years  after  my  death,  I  desire  that 
twenty  thousand  dollars  ($20,000)  be  given  to  the  Baptist 
College  or  University  at  Burlington,  Iowa,  in  money,  in  debts 
or  notes,  in  town  lots,  lands,  or  in  anything  that  my  estate 
can  best  spare;  and  my  executors  are  to  be  the  judges  of  its 
value,  etc.;  and  as  agriculture  is  the  great  interest  of  Iowa, 
I  desire  the  institution  to  keep  it  as  a  fiind,  the  interest  of 
which  is  forever  to  be  devoted  to  the  support  of  a  professorship, 
to  be  called  the  Barrett  Professorship,  to  be  devoted  to  agri- 
culture, or  to  learning  pertaining  to  agricultural  affairs.  It  is 
to  be  given  to  said  college  provided  it  shall  have  before  that 
time  a  permanent  endowment  of  at  least  eighty  thousand  dol- 
lars ($80,000),  exclusive  of  the  college  buildings  and  grounds 
around  them.  I  desire  this  sum  to  be  given  to  said  institution 
after  it  shall  have  insured  to  it  the  means  of  living,  and  not 
before.  Institutions  of  the  kind  cannot  live  and  prosper 
without  an  adequate  endowment,  and  my  bequest  without 
more  would  be  but  a  drop  in  the  bucket  I  therefore  make  it 
conditional,  dependent  on  a  previous  endowment  of  eighty 
thousand  dollars  ($80,000).  With  that  sum  and  my  bequest 
the  institution  should  be  able  to  live  and  prosper,  conferring 
blessings,  in  the  way  of  education,  upon  the  youth  of  the  town 
and  county  in  which  it  is  situated." 

Afterward,  and  on  the  twenty-sixth  day  of  July,  1858,  the 
secretary  and  agent  of  the  plaintiff  visited  Dr.  Barrett  at  his 
residence  in  St.  Louis  County,  Missouri,  and  -spent  much  of 
the  day  with  him.  While  there,  the  secretary  wrote  and  Dr. 
Barrett  signed  the  following  paper,  which  is  the  basis  of  this 
action:  — 

"Whereas,  I  have  in  my  last  will  and  testament  bequeathed 
unto  Burlington  University,  Burlington,  Iowa,  twenty  thousand 
dollars  ($20,000),  to  be  paid  in  ten  (10)  years  after  my  death, 
on  condition  that  an  endowment  fund  of  one  hundred  thousand 
dollars  ($100,000)  shall  be  secured  by  that  time  to  this  insti- 
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tution,  inclusive  of  my  bequest  of  twenty  thousand  dollaru 
($20,000) ;  I  do  now  voluntarily  agree  and  bind  myself  to  pay, 
or  to  have  this  sum  of  twenty  thousand  dollars  paid,  on  or 
before  the  said  time,  and  on  the  condition  that  the  institution 
shall  have  raised  fifty  thousand  dollars  ($50,000),  one  half 
the  sum  aforementioned;  and  further  to  aid  said  institution,  I 
also  agree  and  bind  myself  to  pay  to  the  same  two  hundred 
dollars  ($200)  per  annum  for  ten  years,  commencing  January 
1,  1861,  or  until  I  shall  have  paid  to  the  institution  the  afore- 
said bequest  of  twenty  thousand  dollars.  All  of  which  I  do, 
trusting  to  the  board  of  trustees  and  the  agent  of  said  institu- 
tion that  they  will  in  good  faith  execute  the  pledge  voluntarily 
made  to  me  in  gratitude  for  my  bequest;  that  free  tuition  shall 
be  given  to  twenty  (20)  such  students  at  a  time,  forever,  as  I  shall 
nominate  for  the  enjoyment  of  this  benefit,  or  in  case  of  my  fail- 
ure to  nominate,  shall  be  nominated  by  the  board  of  trustees,  in 
view  of  their  indigent  circumstances  or  good  moral  character 
and  promise  of  eminence  and  usefulness;  and  also  trusting 
that  said  board  or  agent  will  in  good  faith  persevere  in  efforts 
to  advance  the  interests  of  the  institution  until  the  same  shall 
be  fully  and  amply  endowed  by  at  least  one  hundred  thousand 
dollars  ($100,000),  the  sum  indicated  in  my  bequest.  In  tes* 
timony  of  all  which  I  do  hereto  set  my  hand,"  etc. 

At  a  meeting  of  the  executive  committee  of  the  board  of 
trustees  held  August  2,  1858,  the  above  agreement  was  read, 
accepted,  and  they  pledged  themselves  to  comply  with  itn 
conditions,  and  notice  thereof  was  mailed  to  Dr.  Barrett,  prop* 
erly  directed. 

On  the  fourth  day  of  July,  1859,  Dr.  Barrett  revoked  tho 
paper  or  will  of  March  8,  1858,  by  tearing  the  same,  with  in- 
tent to  revoke  and  destroy  it,  and  also  by  writing  and  signing, 
entirely  with  his  own  hand,  another  paper  or  will  expressly 
revoking  therein  "  all  other  wills  and  codicils  before  made." 
The  eighth  item  of  this  last  will  was  as  follows:  '^  In  March, 
1858,  I  made  a  will  in  which  I  gave  the  Baptist  College  in 
Burlington,  Iowa,  twenty  thousand  dollars,  conditionally. 
This  bequest  I  have  mentioned  to  several  persons.  Lest  they 
think  I  am  fickle,  the  following  statement  is  due:  In  March, 
1858,  I  had  some  fifty  or  sixty  thousand  dollars  due  me,  bear- 
ing ten  per  cent;  rents  in  Burlington,  Iowa,  of  hotels,  stores, 
offices,  etc.,  amounting  to  ten  or  eleven  thousand  dollars,— thus 
making  my  income  fifteen  or  sixteen  thousand  dollars.  The 
said  fifteen  or  sixteen  thousand  dollars  have  not  been,  nor  can 
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they  be,  collected;  interest  therefore  stops.  Rents,  then,  of 
hotel,  etc.,  amounting  to  ten  or  eleven  thousand,  are  now  less 
than  three, — not  enough  to  pay  taxes,  insurance,  and  interest 
on  the  money  I  borrowed  to  build  addition  to  hotel, — so  the 
twenty  thousand  I  am  not  able  to  give  to  the  college;  and 
every  prudent  man  says  so.  I  therefore  make  a  new  will,  and 
revoke  the  bequest,  trusting  that  what  I  have  already  given  to 
said  college  may  enable  it  to  succeed.  This  will  is  composed 
by  myself,  and  written  and  signed  with  my  own  paralytio 
hand,  this  fourth  day  of  July,  1869." 

There  is  no  definite  or  satisfEictory  proof  as  to  the  amount 
of  the  estate  of  Dr.  Barrett.  The  defendant,  who  is  the  son 
and  administrator,  testifies  that  the  ''  estate  will  not  pay  the 
encumbrances  on  the  estate  and  this  sum  too."  The  agent  of 
the  plaintifi^,  who  drew  the  agreement,  testifies  that  the  prop- 
erty belonging  to  that  part  of  his  estate,  situated  in  Burling- 
ton, Iowa,  is,  over  and  above  all  encumbrances  upon  it,  more 
than  sufficient  to  pay  plaintiff's  claim. 

Dr.  Barrett  died  in  Burlington,  Iowa,  while  on  a  visit  there 
to  spend  the  summer;  his  death  occurring  some  time  in  May, 
1860.  It  is  also  proved  in  the  case  that  the  Burlington  Uni- 
versity, in  October,  1865,  was  out  of  debt  and  had  property, 
including  college  grounds,  buildings,  library,  etc.,  to  the  value 
of  %bout  thirty  thousand  doll&rs,  besides  an  endowment  fund 
raised  since  the  above  agreement  was  signed  by  Dr.  Barrett, 
of  five  thousand  dollars,  and  that  it  had  at  all  times  since  been 
amply  able  to  give  instruction  to  any  twenty  students  thai 
might  have  been  nominated;  that  its  school  was  in  operation 
and  paying  all  expenses. 

Dr.  Barrett  was  evidently  of  the  opinion  that  where  a  will 
was  wholly  written  and  signed  by  the  testator  himself,  it 
needed  no  witnesses.  But  by  the  statutes  of  Missouri,  in 
which  state  Dr.  Barrett  resided  at  the  time  of  making  his 
will  and  of  his  death,  and  by  the  laws  of  which  its  validity 
must  be  determined,  it  was  enacted  that  ''every  will  shall  be  in 
writing,  signed  by  the  testator  or  by  some  person  by  his  direc- 
tion, in  his  presence;  and  shall  be  attested  by  two  or  more 
competent  witnesses,  subscribing  their  names  to  the  will  in 
the  presence  of  the  testator " :  2  Mo.  Stats.,  p.  1567,  sec.  4. 
The  two  wills  were  presented  to  the  probate  court  of  St.  Louis 
County,  Missouri,  and  upon  proper  proceedings  had  thereon 
they  were  rejected,  and  letters  of  administration  were  granted 
upon  the  estate  to  the  defendant,  Richard  F.  Barrett,  who  hat 
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also  qualified  in  this  state.  The  foregoing  are,  in  substance, 
all  the  facts  in  the  case,  and  in  the  light  of  which  the  agree- 
ment  in  controversjr  is  to  be  interpreted.  The  sole  question 
presented  for  our  determination  is.  What  is  the  true  construc- 
tion and  legal  effect  of  the  agreement  of  the  twent j-sizth  day 
of  July,  18687 

The  respective  counsel  in  this  case  have  most  ably  and 
elaborately  argued  the  several  questions  involved  in  it.  Very 
much  attention  was  given,  in  argument,  to  the  discussion  of 
the  question  whether  the  paper  writing,  of  date  26th  of  July, 
1858,  and  upon  which  the  action  is  based,  is  a  contract  or  a 
testamentary  instrument.  The  counsel  do  not,  perhaps,  ma- 
terially differ  as  to  the  rule  by  which  this  question  is  to  be 
solved.  It  is  substantially  this:  If  the  instrument  passes  a 
present  interest,  although  the  right  to  its  possession  and  en- 
joyment may  not  accrue  till  some  future  time,  it  is  a  deed  or 
contract;  but  if  the  instrument  does  not  pass  an  interest  or 
right  till  the  death  of  the  maker,  it  is  a  will  or  testamentary 
paper. 

The  counsel  for  the  plaintiff  cites  the  following  authorities 
in  support  of  his  construction  of  the  instrument  in  contro- 
versy as  a  contract,  in  each  of  which  the  instrument  con- 
strued was  held  to  be  a  contract  or  deed,  vus.:  Alexander  v. 
Brame^  35  Eng.  L.  &  Eq.  336;  Robey  v.  Hannartj  6  Gill, 
463;  Jackson  v.  CtdpeppeVy  3  Oa.  569,  573;  Cumming  v.  Cumr 
mingy  3  Id.  460,  479;  Jaggen  v.  EsUs,  2  Strob.  Eq.  343  [49 
Am.  Dec.  674];  McOlawn  v.  McGlawn,  17  Oa.  234;  WiUiamB 
V.  SuOivan,  10  Rich.  219,  223;  Johneon  v.  McCue,  34  Pa.  St 
180;  Dawson  v.  Dawson^  Rice  Eq.  260;  Mayor  etc,  of  Baltimore 
V.  Williams,  6  Md.  235,  362;  Bristol  v.  Warner,  19  Conn.  7,  18; 
Shields  v.  Irwiny  3  Yeates,  389;  while  the  counsel  for  defend- 
ant cite  the  following  authorities  in  support  of  their  construe* 
tion  of  the  instrument  in  controversy  as  a  testamentary  paper, 
in  each  of  which  the  instrument  construed  was  held  to  be  a 
will,  viz.:  Hester  v.  Ybtrngf,  2  Ga.  31;  Kinard  v.  Kinard,  1 
Speers  Eq.  256;  Habergham  v.  Vincent,  2  Ves.  Jr.  224,  230  x, 
235;  Hv/nt  v.  Himt,  4  N.  H.  434  [17  Am.  Dec.  438];  Craw- 
ford v.  McClay,  2  Speers  Eq.  230;  Oreene  v.  Proud,  1  Mod.  177, 
and  authorities  cited;  Metham  v.  Duke  of  Devon,  1  P.  Wms. 
529,  note  y,  and  authorities  cited;  Williams  on  Executors, 
54-59,  and  authorities  cited. 

These  authorities  are  pertinently  cited,  and  have  a  legiti* 
mate  bearing  upon  the  case  under  consideration.    They  sev* 


382  BuBLiNaxoK  Univebsity  v.  Babbett.  [Iowa, 

erally  illaBtrate  and  verify  the  rule  in  substance  as  above 
stated,  and  abundantly  prove  that  each  case  depends  upon 
its  own  peculiar  facts  and  circumstances^  They  further  show, 
what  is  the  experience  of  every  court,  that  there  is  less  diffi- 
culty in  ascertaining  the  rule  of  law  applicable  to  a  class  of 
cases  than  in  the  application  of  the  rule  to  a  particular  case. 

There  is  another  rule  or  principle  of  construction  applicable 
to  such  instruments  as  to  which  the  counsel  in  this  case  are 
perfectly  agreed.  It  is,  that  an  instrument  may  be  partly  a 
deed  and  partly  testamentary:  Robinson  v.  Schley ,  6  Ga.  626. 

An  examination  of  the  cases  will  show  that,  in  determining 
the  character  of  the  instrument,  as  to  whether  it  is  testa- 
mentary or  contract,  the  courts  do  not  allow  the  use  of  lan- 
guage peculiar  to  either  class  of  instruments,  nor  even  the 
belief  of  the  maker  as  to  its  character  to  control  inflexibly 
their  construction  of  it.  But  giving  due  weight  to  these  cir- 
cumstances, courts  look  further,  and  weighing  all  the  language 
as  well  as  the  facts  and  circumstances  surrounding  the  parties 
and  attending  the  execution  of  the  instrument,  give  to  it  such 
construction  as  will  effectuate  the  manifest  intention  of  the 
maker  and  parties  to  it. 

Without  giving  at  any  length  the  reasons  or  argument  in 
support  of  our  construction  of  the  instrument  in  controversy, 
we  are  entirely  agreed  in  holding  that  the  instrument  sued 
upon  does  not  of  itself  confer  any  right  upon  the  plaintiff  to 
demand,  or  any  obligation  upon  the  defendant  to  pay,  the 
twenty  thousand  dollars;  but  that  the  promise  to  pay  two  bun* 
dred  dollars  per  annum  for  ten  years,  commencing  January 
1, 1861,  is  a  binding  contract  and  promise,  and  the  plaintiff  la 
entitled  to  recover  thereon. 

In  our  view,  the  language  of  the  instrument,  so  £Eur  as  it  re- 
lates to  the  twenty  thousand  dollars,  is  recitative  of  a  bequest 
the  maker  had  incorporated  in  his  previous  will,  and  a  prom- 
ise to  modify  the  condition  precedent  upon  which  it  was  made 
to  depend,  so  far  as  the  time  and  amount  previously  to  be 
raised  were  concerned.  In  support  of  this  view,  we  stop  only 
to  mention  one  very  controlling  fact,  and  that  is,  that  the 
twenty  thousand  dollars  is  three  times  spoken  of  in  the  latter 
part  of  the  instrument  as  a  bequest, — not  as  a  promise,  agree- 
ment, or  contract,  but  as  a  bequest.  The  promise  refers  to  the 
modification  of  the  time  and  conditions  of  the  payment  of  the 
bequest 

As  to  the  consideration  to  support  the  promise  to  pay  the 
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two  hundred  dollars  per  annum,  we  hold,  upon  the  authori- 
ties cited  by  plaintiff's  counsel,  that  it  was  sufficient:  McDon-^ 
aid  V.  Gray,  11  Iowa,  608  [79  Am.  Dec.  509]. 

Under  the  construction  of  the  instrument  as  given  herein, 
it  becomes  wholly  unnecessary  to  determine  whether  the  plain- 
tiff, by  the  terms  of  the  instrument,  was  to  raise  or  receive  fifty 
thousand  dollars,  or  only  thirty,  before  it  would  be  entitled  to 
the  twenty  sued  for.*  So  also  with  the  other  questions  dis- 
cussed by  counsel. 

Reversed. 


Vaxjditt  ov  WuiLi  bt  What  Law  DRiBioinD:  DeMf&ote  v.  Berguiert 
2  Am.  Deo.  448,  note  464;  CfOman  ▼.  CfUman,  83  Id.  602,  note  609;  Peiermm  ▼. 
Ohemieal  Bank,  88  Id.  298,  note  308. 

IUBQX7IBIHENT8  OF  StATUTS  AS  TO  WUX  HAYDf O  WlTHXBaBS  IfUST  BS  SUB- 

tXAimALLT  Foi«LOWKi>^  OF  it  wUl  be  invilid:  Chaffee  v.  BapM  etc  Convene 
tion^  40  Am.  Dec  226;  Reynoide  ▼.  ReynMa,  40  Id.  699;  note  to  Ruiher/ord  t. 
Rutherford,  43  Id.  046;  Rigg  v.  WUUm,  64  Id.  419,  note  423;  note  to  Coffin  t. 
djffl/n,  80  Id.  242;  note  to  Peek  v.  Gary,  84  Id.  241. 

If  It  IS  DouBTFut  whethxb  Instbumbnt  is  Dexd  ob  Will,  IvTmnoii 
OF  Pabtiss  will  bb  Ck>irsmBBBD:  Roberimm  ▼.  Dtffm,  6  Am.  Deo.  626;  WtX^ 
horn  y.  Weaoer,  03  Id.  236. 

IhstILttmbnt  is  CtowsTPEBBD  WiLL  WHBV:  Wolkmi  ▼.  Dean,  31  Am.  Dea 
683;  Johnmm  ▼.  Tancey,  66  Id.  046;  Weilbom  v.  Wetwer,  03  Id.  236;  Babb  r, 
Harri$on,  70  Id.  203.  Bmna  v.  Smith,  73  Id.  761. 

Instbumbnt  is  Debd,  and  not  Will,  whbn:  BUeman  r,  Boualamgh,  63 
Am.  Dec  474;  note  to  Johfuon  y.  Taneey,  66  Id.  647;  BtOib  v.  HarriMn,  70 
Id.  203. 

Tkb  fbincipal  gasb  was  cited  in  Craven  v.  Winter,  38  Iowa,  478,  as  fur- 
nishing an  unerring  teet  to  determine  whether  an  instrument  is  a  deed  or 
contract,  or  a  testamentary  paper,  revocable  at  the  wiU  of  the  maker.  This 
rule,  as  stated  in  the  third  point  of  the  eyUabus,  supra,  was  there  said  to 
have  the  united  support  of  the  authorities;  but  as  to  tUs,  see  note,  <9^ra. 

Instbumbnts  abb  Wills  when,  and  when  Deeds  oe  Contracts. —■ 
The  distinguishing  feature  of  a  wiU  is  that  it  is  not  to  take  effect  except  upon^ 
the  death  of  the  testator:  MaUer  etc,  qfDiet,  60  K.  Y.  93;  Stoails  v.  BuahaH, 
2  Head,  663;  Jackson  v.  Culpepper,  3  Ga.  669;  Joggers  v.  Estea,  2  Strob. 
Eq.  343;  note  to  J<^nson  v.  Yancey,  66  Am.  Dec.  646;  but  it  is  not  required- 
to  be  in  any  particular  form:  Armstrong  v.  Armstrong,  4  Baxt.  357;  S.  C,  1 
Am.  Prob.  Rep.  206;  Babb  v.  Harrison,  9  Rich.  Eq.  Ill;  S.  C,  70  Am.  Dec. 
203;  Habergham  v.  Vincent,  2  Ves.  Jr.  204;  McOee  v.  McCanis,  1  McCord, 
617;  note  to  Jo?inson  v.  Yancey,  05  Am.  Dec.  647;  and  it  is  well  settled  that 
where  the  maker  of  an  instrument  thereby  intends  to  dispose  of  his  estate 
after  death,  whatever  may  be  its  form,  it  will  operate  as  a  will,  and  be  en- 
titled to  probate  as  such,  if  the  obvious  purpose  is  not  to  take  place  until, 
after  the  death  of  the  person  making  it:  Habergham  v.  Vincent,  2  Ves.  Jr. 
904,  231;  Babb  v.  Harrison,  9  Rich.  Eq.  11;  S.  C,  70  Am.  Dec  203;  note  to 
Joh$uon  V.  Taneey,  66  Id.  647;  In  Goods  qf  Knight,  2  Hagg.  Eoo.  664;  RMmm 
▼.  Sehky,  6  Ga.  627;  Joggers  v.  Bstes,  2  Strob.  Eq.  343;  McOee  v.  McCwiUs,  I 
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McCatd,  517;  BelchePs  Will,  66  N.  C.  61;  PaUemm  ▼.  Wn^kh,  71  Pb.  St 
464;  Wilbar  ▼.  iffmi^  6  Allen,  104;  L&iiktn  y.  Oreenacre,  63  Me.  661;  Duiw 
▼.  Bank  qf  MobOe,  2  Ala.  162;  Waacm-  t.  Jonet,  23  Id.  448;  Mos$er  v.  Jfoi- 
§er*$  Bhir,  32  Id.  651;  Jackaon  y.  Jackson't  Adm\  6  Daiia»  257;  Sueoeitionqf 
Elirenberg,  21  La.  Ann.  280;  Wood,  Estate  qf,  36  GaL  76;  CZm^  ▼.  ifdcAei- 
trte,  31  Pa.  St.  26;  Lyles  ▼.  l^s^lff,  2  Nott  &  MoG.  631;  Symmn  t.  ^mo/d;  10 
Ga.  506;  iioM  t.  Qukk,  30  Pa.  St  225;  Wh»ler  ▼.  i>iiraii<»  3  Bioh.  Eq.  462; 
ifeoiM  v.  Mecm,  6  Strob.  167;  ift22tcan  t.  MWiean,  24  Tex.  426;  Caarey  v. 
Dennis,  13  Md.  1.  Of  oonrae,  the  intezition  of  the  maker  to  dispose  of  hie 
estate  after  death  must  be  lawful  in  itself,  and  *the  writing  mnat  ha^e  the 
statutory  formalities,  where  required,  to  make  it  operate  aa  a  wiU:  Baib  ▼. 
ffarriaon,  9  Rich.  £q.  Ill;  S.  C,  70  Am.  Dec  203;  for  a  paper  imperfectly 
executed  may  fail  to  be  of  any  significance  whatever.  It  may  be  deduoed 
from  the  authorities  that  if  there  is  proo^  either  in  the  paper  itself  or  from 
clear  outside  evidence,  that  it  was  the  maker^s  intention  to  oonvey  benefits 
by  the  instrument  which  would  be  conveyed  by  it  if  considered  as  a  will; 
and  that  death  was  the  event  that  was  to  give  it  offset;  tiien  whatever  may 
be  its  form,  it  may  be  admitted  to  probate  as  testamentary:  See  nnmetoos 
«ases  cited  above;  Gage  v.  Oage,  12  N.  H.  871;  Symmee  v.  Arnold,  10  Qa. 
606;  Wheelerr,  Duntnt,  3  Rich.  Eq.  462;  Singkton  v.  Bremar,  4  MeO(»d,  12; 
Ingram  v.  Porter,  4  Id.  198.  Thus  writings  of  the  following  dharaeter  hste 
been  admitted  to  probate:  — 

1.  Promiaeory  Notee:  Maeterman  v.  Maberly,  2  Hagg.  Sec.  2^7;  WUbar  v. 
Smith,  6  Allen,  194.  These  cases  refer  to  promissory  notes  in  the  usual  focm, 
with  evidence  that  the  deceased  intended  them  to  be  paid  only  at  his  dea4h. 
An  indorsement  upon  a  note,  *'  I  give  this  note  to  A, "  may  be  proved^M  testa- 
mentary: Chaworth  v.  Beech,  4  Yes.  655.  And  a  note  indorsed,  ''If  I  am 
not  living  at  the  time  this  note  is  paid,  I  order  the  contents  to  be  paid  to  A. 
H.,'*  was  admitted  to  probate  as  a  will:  ffttnt  v.  JImU,  4  K.  H.  434;  S.  0.,  17 
Am.  Dec.  438;  Jackatm  v.  Jackaon,  6  Dana,  257.  But  a  note  found  in  an  en- 
velope, with  a  letter  stating  that  it  was  for  the  payee's  faithful  services,  was 
viewed  as  a  legacy,  but  not  admitted  to  probate,  as  it  was  not  attested  ac- 
cording to  the  statute:  Oough  v.  Findon,  7  Ex.  48;  MUcheUy.  Smith,  4  De  Gex, 
J.  k  S.  422;  and  in  Bristol  v.  Warner,  19  Conn.  7,  the  instrument  was  held 
to  be  a  promissory  note,  negotiable  and  irrevocable.  It  was  in  these  words: 
"On  demand,  after  my  decease,  I  promise  to  pay  B.  or  order  $860,  without 
interest,"  and  was  delivered  to  B.  as  evidence  of  the  maker's  indebtedness  to 
him:  See  PlumsUad's  Appeal,  4  Serg.  &  R.  644;  Passmore  v.  Passmcrt,  1 
Phillim.  216. 

2.  Bonds,  —  An  assignment  of  a  bond  by  indorsement  has  been  admitted  to 
probate:  Musgrave  v.  Doyin,  cited  in  Masterman  v.  Maberly,  2  Hagg.  Boo.  247; 
a  bond  expressed  to  be  payable  out  of  the  general  fund  of  the  obligor's  estate 
at  his  death:  Johnson  v.  Yancey,  20  Ga.  707;  and  a  like  instrument  absolute 
in  form,  but  placed  in  the  hands  of  a  third  person,  to  be  delivered  by  him  to 
the  obligee  only  on  the  death  of  the  obligor:  Carey  v.  Dennis,  13  Md.  1. 

3.  Powers  €f  Attorney,  —  A  power  of  attorney  anthoriang  certain  peraons 
to  administer  on  the  maker's  estate,  and  to  sell  and  dispose  of  the  prooeeda 
as  they  shall  think  proper  for  the  greatest  benefit  of  the  heirs,  is  a  good  will: 
Rose  V.  Quick,  30  Pa.  St.  226.  So  is  a  like  power  authorising  the  donee  to 
hold  and  retain  to  his  own  use  certain  property  until  the  donor  should  return 
from  a  foreign  land,  and  assigning  and  transferring  such  property  to  the  donee 
in  case  the  donor  died  before  such  return:  Cfross  v.  Cross,  8  Q.  B.  714. 

4.  Checks,  Bills  qf  Exchange,  etc  — Checks,  with  entries  in  the  check-book 
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tibat  they  were  drawn  "for  fear  anjrthing  should  happen  that  I  should  die," 
hare  been  pronoonoed'codJcillary:  Bartholomew  v.  Henley,  3  Phillim.  317. 
And  a  bill  of  exchange  signed  in  the  presence  of  witnesses,  and  propounded 
«a  a  oodidl,  was  admitted  to  proof:  Jones  v.  Nicolay,  2  Rob.  Eoc.  288.  So 
■dministration  was  granted  upon  orders  on  a  sayings  bank  signed  in  the  pres- 
«ioe  of  witnesies:  In  re  Maraden,  1  Swab.  &  T.  542. 

5.  DMTJes,  ErUrieB  m  AeeoufU-bookSf  Memoranda,  — Entries  in  a  continuous 
diary,  purporting  to  make  a  disposition  of  the  writer's  property,  after  death 
may  be  probated  as  a  will:  Reagan  v.  Stanley,  11  Lea,  316.  So  with  script 
written  in  a  book  of  accounts:  Brown  v.  Eaion,  91  N.  C.  26.  A  memoran- 
dum may  be  made  a  will  by  the  act  of 'God:  Boojter  v.  Rogers,  9  Gill,  44; 
S.  C,  52  Am.  Dec.  680;  and  a  paper  may  be  made  a  will  by  adoption,  al- 
though not  such  at  the  time  it  was  written:  Id.  So  a  memorandum  in 
a  paper  in  the  following  words:  "The  above-named  bonds  were  restored 
by  A,  and  are  placed  in  the  hands  of  B,  in  trust,  for  the  use  of  C  after  my 
decease, "was  held  to  be  ttetamentary,  notwithstanding  a  delivery  of  the 
bonds  had  taken  place,  and  in  the  donor's  last  illness:  TapUy  v.  Ken^  1 
Rob.  Ecc  400. 

6.  RecetpU  /or  Stock,  Certificatea  qf  DepoeiL  —  Receipts  for  stock  hava 
been  held  testamentary:  DrybuUer  v.  Hodgea,  cited  in  MasUrman  v.  Ma- 
herly,  2  Uagg.  Ecc  247.  But  the  attempted  transfer  of.  a  certificate  of  de- 
posit on  the  donor's  death-bed  cannot  be  enforced  as  a  will  of  personalty, 
where  the  statute  does  not  allow  such  a  will  to  take  e£fect  until  probate: 
BaAei  ▼.  HaueU,  108  U.  S.  267. 

7.  CoidraeU,  — Instruments  in  the  form  of  articles  of  agreement  have  been 
held  testamentary:  Castor  v.  Jonee,  86  Ind.  289;  S.  O.,  3  Am.  Prob.  Rep.  148; 
as  marriage  articles:  MameU  v.  WaUon,  2  Hagg.  Eco.  247;  a  Scotch  settlement: 
HoggY.  LcMey,  3  Id.  415,  note;  an  instrument  headed,  "Matrimonial  and 
Testamentary  Agreement,"  notwithstanding  ft  may  have  been  executed  in 
pursuance  of  a  previous  promise  or  obligation  appearing  on  its  face:  Will 
ilfDiez,  50  N.  Y.  88.  But  an  antenuptial  agreement  has  been  refused  pro- 
bate, Miehaa  v.  Baker,  12  Md.  158,  S.  O.,  71  Am.  Dec  593,  aa  not  being  a 
testamentary  paper.  So  with  a  contract  deemed  to  be  within  the  statute  of 
frauds:  Johnson  v.  McCue,  34  Pa.  St.  180. 

8.  Letters,  —  Instruments  in  the  form  of  letters  have  been  admitted  to  pro- 
bate as  wiUs:  Manly  v.  LaJdn,  1  Hagg.  Eoc.  130;  InOoods  qf  Dunn,  1  Id.  488; 
DrffinUter  v.  Hodges,  cited  in  Masterman  v.  Maberly,  2  Id.  247;  Pasamore  v. 
Passmore,  I  Phillim.  216;  Denny  v.  Barton,  2  Id.  575;  In  Ooods  of  Parker,  2 
Swab.  &  T.  375;  In  Ooods  qfMundy,  2  Id.  119;  Leatlttrs  v.  Oreenacre,  53  Me. 
561;  Cowley  v.  Knc^,  42  N.  J.  L.  297;  S.  C.,  1  Am.  Prob.  Rep.  390.  Thus 
a  writing  by  deceased,  over  his  signature,  on  the  back  of  a  business  letter, 
ending:  "  And,  Ann,  after  my  death,  you  are  to  have  forty  thousand  dollars; 
this  you  are  to  have,  will  or  no  will;  take  oare  of  this  until  my  death," — con- 
stitutes a  valid  will  of  personalty:  Bpers  v.  Hoppe,  61  Md.  206;  S.  G.,  4  Am. 
Prob.  Rep.  218;  48  Am.  Rep.  89.  But,  of  oourse,  a  letter  purporting  to  con- 
vey pr(^rty  must  do  it  in  conformity  with  law,  or  it  will,  though  testa- 
mentary in  character,  fail  to  operate  as  a  will:  CfraUan  v.  Appleion,  3  Story 
€.  C.  765;  Todd*a  Will,  2  Watts  A  S.  145;  Wagner  v.  McDonald,  2  Har.  &  J. 
346;  Oibaon  v.  Van  Syckle,  47  Mich.  439.  It  is  necessary  that  the  letter 
should  have  been  designed  to  operate  as  a  disposition  of  the  maker's  prop- 
erty; the  intention  to  make  a  will  must  be  manifest;  and  there  must  be  a 
fmrjms  upon  which  a  will  can  operate,  in  order  to  make  a  letter  constitute  a 
^ill:  McBride  v.  McBride,  26  Gratt  476;  Succession  ofEUioi,  27  La.  Ann.  44; 
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and  where  it  is  proved  that  the  deoeaoed  $d  not  sappoee  that  a  letter  would 
constitute  his  wilL  the  instrament  has  been  refnaed  probate  as  inch:  McOm 
▼.  McCania.  1  McCord,  320. 

9.  3£i8eeUaneou8  WriUnffS  Probated  a§  WUb:  CUngain  ▼.  MUtkOtrte^  31  Pa. 
St  25;  French  v.  French,  14  W.  Va.  468;  Foefdman  ▼.  Elder,  98  Pa.  8t  IG9; 
KelMier  v.  Keman,  60  Md.  440;  S.  C,  3  Am.  Prob.  Rep.  417;  ToMe  ▼.  WH- 
Hams,  80  Ky.  661;  S.  C,  3  Am.  Prob.  Rep.  333;  Singleton  ▼.  Bremar,  4  Mo- 
Cord,  12;  S.  C,  17  Am.  Dec  699;  Lueae  ▼.  Parmma,  24  Ga.  640;  S.  C,  71 
Am.  Dec.  147;  Evana  ▼.  Smith,  28  Ga.  98;  S.  O.,  73  Am.  Dea  751.  Hie 
words,  "I  giye  at  my  death,"  are  operative  words,  and  evidence  of  testa- 

.  mentary  intent:  Belter's  Will,  66  N.  G.  61.  An  instrument  commencing, 
"Know  all  men  by  these  presents,"  and  ending,  "This  conveyance  to  have 
effect  from  and  after  my  death,"  is  a  will:  Armstrong  v.  Armstrong,  4  Bazt. 
857;  S.  G.,  1  Am.  Prob.  Rep.  206.  And  the  following  instrument:  « I  wish 
five  thousand  dollars  to  go  to  John  G.  Gole  in  the  event  of  my  dying  intes- 
tate, and  the  balance  of  my  property  to  go  to  Robert  Beatie,  to  be  dispoaed 
of  by  him  as  his  judgment  may  dictate,"  if  properly  executed  and  witneaaed, 
is  testamentary  in  its  character,  and  is  a  will:  Bttate  of  Wood,  36  GbL  75. 

10.  Miscellomeoaa  Writings  Bejected  from  Probate,  —  A  writing  on  a  slate: 
Beed  v.  Woodward,  11  Phila.  641;  an  agreement  that  at  the  testator's  death 
L.  shall  be  his  lawful  heir  ''of  all  the  land  he  now  owns,"  and  agreeing,  in 
consideration  of  certain  services  to  be  rendered  by  L.  during  testator's  life- 
time, to  give  up  possession  of  certain  personalty:  Booms  v.  Lasiderdale,  10 
Lea,  73;  a  paper  written  and  signed  in  pencil,  in  a  merchant's  memorandnm- 
book,  in  disjointed  items,  without  words  of  gift,  etc. :  Patterson  v.  Englid^ 
71  Pa.  St.  454.  A  conveyance  left  in  escrow  till  the  grantor's  death,  or  con- 
taining a  direction  that  it  shall  not  be  "  deliverable  "  till  that  event  happen: 
Stewart  v.  Stewart,  5  Gonn.  317;  Belden  v.  Carter,  4  Day,  66;  Wheelwright  v. 
Wheelwright,  2  Mass.  447;  McOtaum  v.  McOlawn,  17  Ga.  234;  for  a  will  is  not 
a  subject  of  escrow:  Sewell  v.  SUnglt^,  67  Md.  638.  So  an  agreement  for  a 
lease  which  directs  a  certain  disposition  to  be  made  in  the  event  of  the  les- 
sor's death  before  its  termination  is  not  a  will:  In  Goods  qfBobinson,  L.  R.,  1 
P.  &  D.  384.  For  other  cases  on  this  head,  see  Crau/ord  v.  AfeElo^,  2  Speer^ 
225;  CfrtOcherY.  CnOcher,  11  Humph.  376;  Shields  v.  Irwin,  3  Yeates,  389; 
McCartg  v.  Waterman,  84  Ind.  660. 

11.  Instruments  in  Form  qf  Deeds  have  been  Probated  as  WUls:  Carlton  v. 
Cameron,  54  Tex.  72;  S.  G.,  38  Am.  Rep.  620,  and  extended  note  thereto 
showing  when  a  deed  is  operative' only  as  a  will;  Miller  v.  Holt,  68  Mo.  584; 
8.  G.,  1  Am.  Prob.  Rep.  199,  and  extended  note  thereto  showing  what  form 
of  instruments  have  been  held  testamentary  in  character;  Jagijers  v.  Estes, 

2  Strob.  £q.  343;  Singleton  v.  Bremar,  4  McGord,  15;  Ingram  v.  Porter,  4  I<L 
198;  Watkins  v.  Dean,  10  Yerg.  320;  S.  G.,  31  Am.  Dec  683^  note  585;  Hester 
V.  Young,  2  Ga.  31;  Jordan  v.  Jordan,  65  Ala.  301;  Sperber  v.  Balster,  66 
Ga.  317;  In  Goods  qf  Knight,  2  Hagg.  See.  654;  Babb  v.  Harrison,  9  Rich.  Eq. 
Ill;  S.  G.,  70  Am.  Dec  203;  Evans  v.  Smith,  28  Ga.  98;  S.  G.,  73  Am.  Dec 
751;  Wellborn  v.  Weaver,  17  Ga.  267;  S.  G.,  63  Am.  Dec  646;  Johnson  v. 
Yancey,  20  Cta.  707;  S.  G.,  65  Am.  Dec  646;  Symmes  v.  Arnold,  10  Ga.  506; 
Dunn  V.  Bank  of  Mcbik,  2  Ala.  152;  Walker  v.  Jones,  23  Id.  448;  MiUiean  v. 
Millican,  24  Tex.  426;  Mosser  v.  Mosser^s  ExW,  32  Ala.  651;  Gage  v.  Gagt,  18 
K.  H.  371;  Tumer\.  Scott,  51  Pa.  St.  126;  Sheplwrd  v.  Nabors,  6  Ala.  631;  Fred- 
crick's  Appeal,  52  Pa.  St.  338;  BriglU  v.  Adams,  61  Ga.  239;  Wheeler  v.  Durant, 

3  Rich.  £q.  452;  Milledge  v.  Lamar,  4  Desaua.  £q.  617;  Bagsdak  v.  Booker, 
2  Strob.  Eq.  348,  note;  Sartor  v.  Sartor,  39  Miss.  760;  Bdeha's  WiU,  66  N.  C 
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ol;  Dudley  v.  MaHory,  4  Ga.  52;  OMing  ▼.  Oolding,  24  Ala.  122;  Hall  v. 
Bragj,  28  Ga.  330;  Nichols  v.  C/uzndler,  55  Id.  369;  Watkina  v.  Dean,  16  Ycrg. 
321;  In  re  Morgan,  L.  R.  1  Pro.  &  D.  214.  These  cases  sustain  the  test  laid 
down  in  the  principal  case  for  determining  whether  an  instmment  is  a  will  or 
a  contract. 

12.  Instruments  in  Form  qf  Deeds  Which  have  been  Hejeeted  from  Probate 
as  WUls,  and  showing  when  a  deed  should  not  be  considered  a  will:  BUeman 
▼.  Bottshmgh,  13  Pa.  St.  844;  S.  C,  53  Am.  Dec  474;  note  to  WatJdns  ▼.  Dean, 
31  Am.  Deo.  585;  Babb  ▼.  Harrison,  9  Kicfa.  Eq.  Ill;  S.  G.,  70  Am.  Dec.  203; 
extended  note  to  Armstrong  ▼.  Armatrofng,  1  Am.  Prob.  Rep.  208-210,  show- 
ing what  form  of  instmments  are  held  testamentary  in  character;  Williams 
V,  Tolbcrt,  66  Ga.  127;  Estate  qf  Sherrett,  67  GaL  585;  Joggers  y.  Esies,  2 
Strob.  Eq.  343;  Duie  ▼.  Dyches,  2  Id.  353;  extended  note  to  Carlton  ▼. 
Cameron,  38  Am.  Rep.  621,  showing  when  a  deed  will  not  be  considered  a 
wUl;  Mayor  etc  v.  WaSams,  6  Md.  235;  Gage  v.  Cage,  12  N.  H.  371;  WiU  q/ 
Dies,  50  N.  Y.  93;  Jaeison  v.  Culpepper,  3  Ga.  569;  Cumming  t.  Cumming, 
8  Id.  460;  SwaUs  y.  Bushart,  2  Head,  561;  WaU  ▼.  Ward,  2  Swan,  647;  (Md- 
ing  V.  Oolding,  24  Ala.  122;  Bass  y.  Bass,  52  Ga.  531;  Robey  y.  Hannon,  6 
Gill,  463;  Rcinnson  y.  Scfdy,  6  Ga.  527;  Edwards  v.  Smith,  35  Miss.  197;  Alex- 
ander y.  Brame,  35  Eng.  L.  &  Eq.  336. 

13.  Tests  for  Determmhug  whether  Instrument  is  Deed  or  WilL  —  In  support 
of  the  test  laid  down  in  the  principal  case,  it  may  be  here  remarked  that  the 
distinction  between  a  will  and  a  deed  is,  that  a  will  has  no  operation  until 
the  death  of  the  testator,  and  that  a  deed  must  take  effect  on  its  execution, 
and  immediately  pass  the  estate  or  interest  giyen,  although  it  is  not  essential 
that  this  interest  shall  immediately  pass  into  the  possession  of  the  donee: 
Baifb  y.  Harriscm,  9  Rich.  Eq.  Ill;  S.  G.,  70  Am.  Dec.  203.  The  main  ques- 
tion is,  Does  the  instrument,  regardless  of  its  form,  pass  a  present  interest  ? 
If  it  does,  it  is  a  deed;  otherwise  not:  Bobinson  y.  Schly,  6  Gku  527.  If  the 
instmment  is  to  be  consummated  by  death  only,  effect  will  be  given  to  it  as 
a  will,  and  not  as  a  deed.  And  in  determining  whether  an  instrumeut  be  a 
deed  or  a  will,  it  must  be  ascertained  whether  the  maker  intended  to  convey 
any  estate  or  interest  whatever,  to  vest  before  his  death  and  upon  the  cxecu- 
tion  of  the  paper;  or,  on  the  other  hand,  whether  he  intended  that  all  the 
interest  and  estate  should  take  effect  only  at  his  death:  Oillman  v.  Mustin,  42 
Ala.  365.  Isk  Jordan Y,  Jordan,  65  Id.  301,  the  test  laid  down  is  this:  in 
determining  whether  an  instrument  is  a  deed  or  a  will,  when  it  is  properly 
executed  to  operate  as  either,  it  is  not  material  what  it  is  called  on  its  face, 
nor  how  it  was  received  and  acted  on  by  the  parties  claiming  under  it;  the 
material  inquiry  is  as  to  the  efiect  and  operation  which  the  maker  intended 
it  to  have;  and  if  his  intention  as  collected  from  the  terms  of  the  instru- 
ment^ when  read  in  the  light  of  surrounding  circumstances  at  the  time  of 
its  execotioii,  was  that  it  should  not  take  effect  until  after  his  death,  should 
not  convey  any  vested  right  or  interest,  but  should  be  revocable  during  his 
life,  it  is  testamentary  in  its  nature,  and  can  only  operate  ^as  a  will.  In  sup- 
port of  these  doctrines,  see  principal  case;  In  Goods  qf  Knight,  2  Uagg.  £cc. 
554;  WiU  qf  Diet,  50  N.  Y.  93;  MUlican  v.  MUUcan,  24  Tex.  426;  Jackson 
v.  Culpepper,  3  Ga.  569;  Cwrnming  v.  Cumming,  3  Id.  460;  Ilileman  v.  Bous- 
laugh,  13  Pa.  St  344;  S.  G.,  53  Aul  Dec.  474;  Swails  v.  Busftart,  2  Head, 
561;  Eoans  v.  Smith,  28  Ga.  98;  S.  G.,  73  Am.  Dec.  751;  Stevcfison  v.  Hud- 
dleson,  13  B.  Mon.  299;  Uabergham  v.  Vincent,  2  Ves.  Jr.  204;  Cage  v.  Cage, 
12  N.  H.  371;  Mosser  v.  Mosser's  ExW,  32  Ala.  551;  Timnpson  v.  Jolinson,  19 
Id.  59;  Shepherd  v.  Nabors,  6  Id.  631 ;  Edwards  v.  SmiOi,  35  Miss.  197;  Walker 
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▼.  Joma,  23  Ala.  448;  Cram  t.  Cram,  17  Tez.  80;  S.  C,  21  Id.  790;  HaH  ▼. 
JKlMf,  46  Id.  556;  Bitterns  Appeal,  59  Pa.  St  9;  Hall  v.  Burkham,  59  Ala.  349. 
An  inBtixunent  may  be  a  deed  in  part  end  a  will  in  part:  Bobinaon  ▼.  Sdi^f, 
6  6a.  515;  bnt  the  eame  instrament  cannot  operate  both  as  a  deed  and  as  a 
will:  Thompaon  v.  Jolmaon,  19  Ala.  59.  As  wills  now  generally  require  at- 
testation by  two  or  more  witnesses,  the  yalidity  of  an  instrument  as  an 
actaal.  disposition  of  pr(^>erty  wonld,  if  not  so  attested,  depend  on  the 
maintenance  of  its  ncm-testamentary  diaraoter:  JUteheU  ▼.  Smith,  33  L.  J., 
K.  S.,  596. 

14.  Teit  in  Dottbtful  Cases  beiwemWUlamdSime  Other  Instrument  ^Otn^ 
Piindples^^ Intention — Mhidetiee — Animus  Testandi:  See  principal  case,  and 
cases  cited  under  preceding  head.  It  is  the  animus  testandi  in  general 
which  makes  any  instrument  a  will,  or  vice  versa:  Cruteher  •▼.  Crmtcher,  II 
Humph.  386;  BtKtfter  v.  Bogers,  9  Gill,  44;  S.  C,  52  Am.  Bee.  680;  McOee 
w.  McCants,  I  McCord,  517;  Combs  v.  ^0%,  3  N.  J.  £q.  625.  As  laid  down 
in  McBride  v.  McBride,  26  Gratt.  481,  it  is  neoessary  that  the  instrument^ 
whateyer  it  may  be,  whether  note,  deed,  letter,  or  settlement,  should  have 
been  designed  to  operate  as  a  disposition  of  the  maker's  property.  The  iden- 
tical paper  must  have  been  intended  to  take  effect  in  some  form.  It  most 
haye  been  written  ammo  testandi.  But  it  is  sometimes  hard  to  disooyer 
whether,  technically  speaking,  a  disposition  of  property  was  testamentary  or 
not;  and  in  all  probability  the  disposer  himself  had  no  clear  opinion  on  that 
point.  The  transaction  itself  is  seen  to  be  testamentary  in  character  or  the 
reyerse,  for  there  is  no  middle  ground;  and  as  this  is  the  transaction  the  maker 
intended,  his  instrument  is  declared  a  will  or  some  other  instrument  ac- 
cordingly. £yen  though  he  could  be  shown  to  haye  intended  it  a«  a  will,  and 
attested  it  as  such,  this  would  not  ayail  as  against  the  actual  transaction;  and 
so  vice  versa.  In  other  words,  whether  the  maker  would  haye  called  his  in- 
strument a  deed  or  something  else  is  one  question;  whether  it  shall  operate 
as  a  deed  or  a  will  is  a  distinct  question;  that  is  to  be  goyemed  by  the 
proyisions  in  the  instrument.  Whether  a  writing  therefore  is  a  will  depends 
upon  its  contents,  and  not  upon  any  declaration  of  the  maker  that  it  is  a  wiU 
when  he  executes  it.  And  this  does  not  conflict  with  the  rule  that  courts 
will  giye  effect  to  the  intention  of  the  maker.  Such  intention  is  collected 
from  the  terms  of  the  instrument  when  dear,  and  from  outside  eyidence,  if 
the  instrument  is  vague.  In  support  of  these  propositions,  see  Jordan  y. 
Jordan,  65  Ala.  301;  McOee  y.  McCants,  1  McGord,  517;  Patterson  y.  EngUsk, 
71  Pa.  St.  454;  Hester  y.  Young,  2  Ga.  31;  Puts  y.  Mangum,  2  Bail.  688; 
Walker  y.  Jones,  23  Ala.  448,  456;  Bobertson  y.  Dunn,  2  Muzph.  133;  S.  G., 
5  Am.  Dec.  525;  Edwards  y.  STnUik,  35  Miss.  197;  Daw&on  y.  Dawson,  Bioe 
Eq.  260;  Lyles  y.  Lyles,  2  Nott  A  McC.  531;  Babergham  t.  Vincent,  2  Vea. 
Jr.  204,  231;  Cage  y.  Cage,  12  N,  H.  371. 

An  instrument,  howeyer,  is  not  bound  to  be  called  a  will  because  incpera- 
tiye  as  something  else:  Edwards  y.  Smitk,  36  Miss.  197.  There  are  seyersl 
methods  of  coming  at  the  intention  of  the  maker  of  an  instrument:  1.  Where 
it  is  expressed  on  the  face  of  the  writing;  2.  Where  the  paper  is  in  the  form 
ef  a  deed,  letter,  memorandum,  or  other  form,  containing  an  actual  lUsposi- 
tion  of  his  estate  to  take  effect  after  his  death,  and  though  not  a  will  in  form, 
IS  so  in  its  effects  and  operation;  3.  When  the  intention  is  doubtful,  as  ex- 
pressed on  the  face  of  the  p^ier,  and  must  be  found  out  by  parol  proof:  Mc- 
Oee y.  McCants,  I  McOord,  517.  Parol  eyidenoe  ii,  of  <oeurse,  not  admissible 
to  dispute  the  plain  tenor  of  an  instrument.  Thus  where  in  both  form  and 
fubstuice  the  writing  is  plainly  a  will,  and  eaeoution  with  all  the  prescribed 
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ffonniilities  can  be  shown,  ita  obyiom  intent  and  scope  cannot  be  contradicted 
or  controlled  in  its  operation  by  parol  and  extrinsic  evidence:  Whyte  v.  Pol- 
lot,  7  App.  Cae.  400;  Sew^ll  v.  SUnghiff,  57  Md.  537;  In  Goods  qf  EngUsIi,  % 
Swab,  ft  T.  586.  If,  on  the  other  hand,  an  instrument  expreeaed  and  ex< 
ecnted  as  a  deed  be  delivered  inUr  vivos  to  the  party  who  on  its  Caoe  appeared 
entitled  to  it,  no  s^reement  in  oonfiict  with  its  plain  tenor  can  be  proved, 
■iter  the  maker'a  death,  to  show  that  its  operation  was  testamentuy,  or  de- 
pendent on  some  condition  snbaeqnent:  Black  ▼•  Shrtve^  2  BeasL  458;  In 
Goods  qf  Doxy  J  1  Swab.  &  T.  262.  Where^  howetver,  somBthing.  to  soggeet  a 
donbt  as  to  whether  the  instrument  was  intended  to  be  testamentaiy  or  not 
appeaia.  on  the  face  of  it,,  extrinsic  evidence  as  to  the  circumstances,  besides 
the  fact  of  execution,  is  admissible  so  aa  to  enable  the  court  to  determine  the 
true  character  of  the  instnxment:  Ewsim  v.  j^milA,  28  Ga.  96;  S.  O.,  73  Ank 
Bee.  751$  Henrng/Um  v.  Brodford^  Wal^  Gh.  520;  Qogs  v.  Qo^  12  N.  £L 
371;  R<Jb»im»v,  SmWi,  L.  R.  2  Pro.  ft  D.  43;  Cock  v.  Cooke,  L.  R.  1  Pro.  ft 
D.  242;  Jones  v.  Nicoiay,2  Rob.  Ecc.  292;  Whyte  v.  PoUok,  L.  R.  7  App.  Gas. 
400;  In  Goods  qfEhtgfisJi^ZSwah.  ft  T.  586.  And  this  does  not  throw  upon  the 
proponnder  a  burden  of  proof  which  he  fails  to  satisfy  if  the  evidenco  does 
not  oonfirm  the  instmment  as  a  will;  bat  the  natnral  conaequenoe  is,  that  iha 
court  will  fall  back  upon  the  instrument  itself,  and  apply  sound  principles  of 
comtraetion-.  to. arrive  at  ita  real  character,  just  as  it  would  in  interpreting 
any  other  document:   Whyte  v.  PoUok,  L.  R.  7  App.  Gas.  400,  406. 


Warner   v.   Burlington    and    Missouri    Kivbr 

Railroad. 

{21  IOWA,  166.] 

OQif7i.ai2rr  Stahno  Faoi^  akd  CoABavKQ  RAHAOAn  Goupant  Osneballt 
iQB  Loss  or  Baqoaqx,  is  Good;  and  if  the  company  is  liable,  either  in 
the  capacity  of  common  carrier  or  as  warehouseman,  the  plaintiff  is  en- 
titled to  recover. 

RaXLBOAD  GOMPANT  is  LiABSJB  as  WABSaOVaiMAN  POR  Loss  OP  BAO«Aai^. 

where  it  reoeivee  and-  undavtakes  to  convey  a  passenger's  trunk  by  a 
subsequent  train  to  a  given  point,  but  puts  it  in  the  common  passenger- 
room  at  the  place  of  destination,  instead  of  the  baggage-room  kept  foc- 
that  purpose,  where  it  is  broken  open  by  burglars  and  rifled  of  its  coa" 
tents  before  the  passenger  has  a  reasonable  tinu^  after  its  arrival,  in 
which  to  receive  it. 

BaanNaxR  bas  Rsasqmabus  Tuib  apter  Arrival  op  Baooaoe  Sknt  or 
Subsequent  Train  in  Which  to  Receiyb  it;  and  even  if  the  liability 
of  the  railroad  company  ceases,  unless  the  passenger  exercisee  the  utmosl 
watchfulness  in  calling  for  his  baggage,  it  would  still  be  liable  aa  a  wave- 
houseman,  at  least  for  a  reasonable  time. 

If  Railroad  Gompant,  bt  its  Aosnt,  Aocxnai  and  Undertakes  to 
Garry  and  Deliver  Passenger's  Trunk  on  Subsequent  Train,  It 
IS  Liable,  whatiier  the  agent  had  the  authority  or  not,  in  the  flrst  in- 
stance, to  bind  the  company  by  the  agreement  to  obtain  and  forward  the 
baggage.  The  agent's  failure  to  forward  the  trunk  might  not  make  the 
company  liable  in  case  of  loss,  but  it  would  be  liable  after  assuming 
the  responsibility  of  carrying  it. 


\ 
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Where  PAflSBNOEB  Patb  his  Fare,  akd  Railroad  Company,  bt  ni< 
Agent,  Undertaxjcs  to  Deliver  his  Trunk  bt  Subsequent  Train; 
the  company  takes  upon  itself  the  ordinary  liabilities  that  are  assamaA 
by  such  companies  when  the  passenger  goes  upon  the  same  train. 

Saicb  Eulbs  of  Care  and  Diliqence  on  Part  or  Railroad  Company 
Apply  whether  Baqoage  is  Forwarded  on  Same,  Prboeding,  or 
Subsequent  Train,  where  the  passenger  has  paid  his  fare,  and  his  bag- 
gage is  sent  forward  pnrsoant  to  an  agreement^  and  as  a  part  of  \h» 
consideration  moving  from  the  company  for  the  fare  prepaid  by  the  pas* 
senger. 

Plaintiff  took  a  ticket,  paid  for  it,  and  became  a  passenger 
on  defendant's  road  &om  Ottumwa  to  Fairfield.  On  starting, 
he  found  his  trunk  locked  up  in  the  baggage-room  of  the  Des 
Moines  Valley  Railroad,  for  which  he  held  its  check.  Not 
being  able  to  get  it,  defendant's  agent  took  the  check  held  by 
plaintiff,  telling  plaintiff  to  proceed  to  Fairfield,  and  he  would 
forward  his  trunk  by  the  next  train.  Plaintiff  proceeded  to 
Fairfield,  and  on  the  next  day  applied  for  his  trunk,  but  it 
had  not  come;  the  second  day  he  sent  to  the  depot  for  it,  with 
the  same  result.  On  the  third  day  he  sent  again,  and  received 
word  that  it  was  there,  and  broken  open.  He  called  on  the 
fourth  day,  and  found  that  the  trunk  had  been  broken  open, 
and  its  contents  taken.  It  had  been  locked  up  in  the  com- 
mon passenger-room.  The  windows  were  nailed  down,  but 
had  been  forced  up  by  means  of  a  chisel.  There  was  a  small 
room  for  baggage  off  the  ladies'  sitting-room,  but  the  trunk 
was  not  put  into  it.  The  trunk  was  broken  open  in  the  com* 
mon  passenger-room.  The  case  was  originally  tried  before  a 
justice  of  the  peace.  Plaintiff  claimed  ninety  dollars,  and  in 
his  petition  gave  the  items  and  value  of  the  articles  in  his 
trunk.  Defendant,  in  its  answer,  alleged  that  plaintiff's  trunk 
was  stored  in  defendant's  station-house,  ''a  reasonably  safe 
place  to  store  the  same,"  because  plaintiff  was  not  at  Fairfield 
when  his  trunk  arrived  to  receive  it.  There  was  judgment 
for  plaintiff,  and  defendant  appealed  to  the  district  court.  In 
the  last-named  court,  a  jury  being  waived,  there  was  a  find* 
iiig  for  plaintiff.    Defendant  excepted,  and  appealed. 

jD.  Rover y  for  the  appellant. 

D.  P.  Stubbsy  for  the  appellee. 

By  Court,  Wright,  J.  This  case  is  not  like  Parier  t.  Chi* 
eago  etc.  R.  R.  Cc^  20  Iowa,  73.  There  it  was  clear  that  the 
plaintiff  in  his  petition  claimed  against  defendant  as  a  ware* 
houseman,  while  the  instructions  held  the  company  to  the 
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Btricter  obligations  of  a  common  carrier.     Here  the  petition 
charges  the  defendant  generally;  not  as  common  carriers  nor 
as  warehousemen  distinctively.     He  states  the  facts,  and  if  in 
either  capacity  the  company  is  liable,  the  plaintiff  is  entitled 
to  recover.    The  proceeding  was  commenced  before  a  justice 
of  the  peace,  and  the  petition  is  more  formal  and  specific  than 
is  usually  found  in  these  inferior  tribunals.     If  the  defendant 
desired  greater  particularity  or  precision,  more  definite  knowl- 
edge of  plaintiff's  claim,  this  might  have  been  obtained  by  a 
motion  for  a  more  specific  statement.     But  as  the  case  stood, 
the  court  could  find  against  the  defendant,  whether  liable  as 
common  carriers  or  warehousemen.     Which  view  was  taken 
of  the  case,  we  have  no  means  of  knowing.     It  is  sufficient  for 
us  to  sav  that  if  the  defendant  was  held  to  the  care  and  dili- 
gence  of  a  warehouseman  only,  the  testimony  warranted  the 
finding.     That  is  to  say,  taking  all  the  facts  into  the  account, 
remembering  that  the  trunk  was  not  deposited  in  its  proper 
place;  that  it  was  left  over  night  in  a  common  room;  that  this 
ivas  broken  into  by  some  one, — whether  by  those  engaged  about 
the  building  or  by  strangers,  does  not  appear;  that  there  is  no 
evidence  of  effort  to  discover  the  burglars,  and  we  cannot  say 
the  court  below  erred  in  finding  for  plaintiff.     Whether  the 
testimony  warranted  the  conclusion  that  the  relation  of  com- 
ixion  carrier   still  continued,  we  need  not  discuss.     But  see 
Smith  V.  Nashua  etc,  R.  R.  Co.,  27  N.  H.  86  [59  Am.  Dec.  364]; 
Redfield  on  Railways,  sees.  129,  130. 

But  it  is  insisted  that  it  was  out  of  the  line  of  duty  of  the 
station  agent  at  Ottumwa  to  receive  plaintiff's  check  and  un- 
dertake to  get  his  baggage;  that  the  ordinary  undertaking  to 
transport  the  baggage  in  consideration  of  the  fare  paid  only 
applies  in  cases  where  the  baggage  goes  with  the  passenger; 
that  if  sent  alone  there  was  no  consideration  for  carrying  the 
same,  and  that  it  was  the  duty  of  plaintiff  to  be  at  the  station 
at  Fairfield  to  receive  his  baggage. 

At  what  time  in  the  day  or  night  before  the  trunk  was 
broken  open  it  reached  Fairfield,  does  not  appear.  Plaintiff 
had  a  right  to  a  reasonable  time  after  its  arrival  within  which  to 
receive  it.  And  if  it  be  held  that  unless  the  passenger  exer- 
cised the  utmost  watchfulness  in  calling  for  his  trunk,  the  re- 
sponsibility of  defendant  as  a  common  carrier  was  at  an  end, 
it  would  still  be  liable  as  a  warehouseman,  at  least  for  a  rea- 
sonable time. 
Then  we  do  not  see  that  it  makes  any  diffbrence  whether  it 
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was  or  was  not  the  duty  of  the  agent  at  Ottumwa,  in  view  of 
his  relation  to  the  company,  to  forward 'the  baggage.  The 
loss  did  not  occur  at  Ottumwa,  nor  before  it  was  placed  in  de* 
fendant's  charge.  The  trunk  was  intrusted  to  the  care  of  de- 
fendant's admitted  agents,  and  while  under  their  control  was 
rifled  of  its  contents;  and  it  was  placed  there  pursuant  to  a 
previous  request  and  agreement. 

The  consideration  paid  for  carrying  the  owner  was  sufficient 
for  transporting  the  trunk,  whether  on  the  same  or  a  subse- 
quent train.  The  case  is  not  like  one  where  the  trunk  was 
sent  without  anything  being  paid,  eitBer  as  the  fare  of  the 
owner  or  passenger,  or  otherwise;  nor  as  though  it  had  been 
placed  upon  the  train  without  notifying  any  one  employed 
thereon  of  the  fact.  It  may  be  conceded  that  the  undertaking 
of  the  agent  at  Ottumwa  to  obtain  and  forward  the  trunk  was 
not  binding  on  the  company;  in  other  words,  had  he  failed  to 
discharge  this  duty,  and  loss  had  occurred,  that  plaintiff  would 
have  had  no  remedy  against  defendant. 

But  this  is  an  immaterial  inquiry  in  the  present  case.  The 
company  accepted  and  undertook  to  convey  and  deliver  this 
baggage;  and  it  is  of  the  failure  to  do  this  that  plaintiff  com- 
plains. And  having  paid  his  fare,  the  defendant,  by  under- 
taking, pursuant  to  the  agreement  of  its  agent,  to  deliver  this 
baggage  by  a  subsequent  train,  assumed  the  ordinary  liability 
of  such  companies  where  the  passenger  and  baggage  go  upon 
the  same  train.  There  is  no  reason  for  the  distinction  claioied. 
The  owner,  if  on  the  train,  does  not,  and  is  not  required^  and 
very  often,  as  is  known,  will  not  be  allowed,  to  exercise  any 
control  over  his  baggage  after  being  placed  in  the  appropriate 
car.  And  whether  on  the  same,  the  preceding,  or  the  next 
train,  if  the  baggage  goes  or  is  sent  pursuant  to  an  agreement, 
and  as  a  part  of  the  consideration  moving  from  the  company 
for  the  fare  paid  by  the  passenger,  we  cannot  see  why  the 
same  rules  as  to  care  and  diligence  do  not  apply:  Logan  v. 
PoTdchartrain  Ry,  11  Rob.  (La.)  24  [43  Am.  Dec.  199].  In 
that  case,  the  passenger  did  not  accompany  his  baggage,  but 
went  in  another  train:  Pierce's  Railroad  Law,  425.  And  see 
also,  on  the  questions  here  discussed,  Jordan  v.  Fall  River  IL 
R.  Co.^  5  Gush.  69  [51  Am.  Dec.  44];  Merriam  v.  Hartford  etc. 
R.  R.  Co,,  20  Conn.  354  [52  Am.  Dec.  344];  Piatt  v.  Hibbard, 
7  Cow.  497;  Mosea  v.  Boston  etc.  R.  R.  Co.,  24  N.  H.  71  [55  Am. 
Deo.  222];  Camden  etc.  R.  R.  Co.  v.  Belknap,  21  Wend.  354; 
Redfield  on  Railways,  sec.  128. 

Affirmed. 
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LiABiLirr  or  Raiuload  €k>MrAiiY  vo&  Loss  or  BAQOAGEt  See  note  to 
Minor  v.  Chicago  etc  R'y  Co,,  88  Am.  Dec.  672;  note  to  BoUiaier  v.  Nowkn, 
32  Id.  469;  Logan  v.  Pontchartrain  R.  R.  Co.,  43  Id.  199;  MeOiU  v.  Rowand, 
45  Id.  654. 

Fob  Yasiovb  QuianoNS  ooKCKENmo  Baooaos,  see  OumU  ▼.  HenshatD, 
84  Am.  Dea  646,  iMte  658»  showing  that  the  act  of  the  agent  of  a  railroad 
company  concerning  baggage  is  the  act  of  the  company;  that  the  delivery  of 
baggage  to  the  servant  of  a  railroad  company  is  sufficient  to  charge  the  com- 
pany;  and  that  a  railroad  company's  liability  respecting  a  passenger's  bag- 
gage is  that  of  a  oonunon  carrier.  This  case  also  shows  the  duty  of  tha 
company  respecting  the  safe-kee^g  of  baggage,  and  the  owner's  duty  to 
call  for  it  within  a  reasonable  time. 


Hallbtt  v.'Cbioaqo  and  Nobthwbstbbn   Bail- 
way  Company. 

■ 
[22  IOWA,  2S9.] 

Jurat  or  AnriDATiT  Ofperbd  in  Evidsnob  mat  bb  Akbndbd  by  adding 
thereto  a  releienoe  to  the  notarial  seal  of  the  notary  before  whom  the 
affidavit  was  made,  which  reference  was  omitted  in  the  original  Jurai; 
and  the  effeot  of  such  amendment  is  to  make  the  affidavit  relate  back  to 
and  have  full  effect  froin  its  date. 

OiciasiOK  or  Clebk,  in  his  Attestation  or  Writ,  to  Rbtbr  to  Seal  ov 
CouBT  AmxBD  THERETO,  MAT  BB  Ambnded  in  the  particular  oonv- 
plained  o^  so  as  to  make  the  writ  relate  back  to  and  have  full  effect  from 
itadate*  • 

Action  to  recover  damages  for  the  alleged  killing  of  a  mare 
by  the  defendant.  Judgment  for  plaintiff,  and  defendant  ap« 
pealed.    Other  facts  are  stated  in  the  opinion. 

Oreen  and  Belly  for  the  appellant. 
Stivers  and  Cary^  for  the  appellee. 

By  Court,  Cole,  J.  On  the  trial,  the  plaintiff  offered  in 
evidence  his  affidavit  of  killing  of  the  mare  by  the  defendant, 
together  with  notice  of  service  thereof  on  one  of  its  ticket 
agents,  as  provided  by  chapter  169,  act  of  1862.  This  affidavit 
was  sworn  to  before  a  notary  public,  and  was  authenticated 
by  both  the  signature  and  seal  of  the  notary;  but  there  was 
no  reference  to  his  notarial  seal  in  the  jurat.  The  defendant 
objected  to  its  introduction  as  evidence,  for  the  reason  that 
there  was  no  reference  to  the  notarial  seal  in  the  jurat.  The 
court  sustained  the  objection,  but  allowed  the  notary  to  amend 
his  jurat  in  that  particular;  and  after  such  amendment,  per- 
mitted the  plaintiff  to  introduce  the  same  in  evidence  upon 


i 
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the  terms  of  paying  all  costs  except  filing  fee.  To  this  ruling 
the  defendant  excepted,  and  thereon  arises  the  only  question 
presented  for  our  decision  in  this  case. 

It  was  held  by  the  court  in  Riggs  y.  BagUy,  2  G.  Greene,  383, 
that  the  omission  of  the  clerk,  in  his  attestation  of  a  writ,  to 
refer  to  the  seal  of  the  court,  which  was  affixed  thereto,  was  a 
technical' defect  which  might  properly  be  amended.  If  a  writ 
whereon,  and  the  proper  service  thereof,  the  jurisdiction  of  the 
court  rests,  may  be  amended  in  the  particular  complained  of, 
so  as  to  relate  back  to  and  have  full  effect  from  its  date,  it 
would  seem,  a  fortiorij  that  an  affidavit  may  very  properly  be 
amended  in  the  same  particular  and  with  like  effect.  See  also, 
as  to  amendments  of  affidavits,  Bunce  v.  Reedy  16  Barb.  347; 
Heea  v.  StiM^  8  How.  Pr.  185,  and  note;  Spalding  v.  Spaldingy 
3  Id.  297;  Freeman  v.  WalUr,  13  Id.  384.  In  the  case  of  Tunis 
V.  Withrowj  10  Iowa,  305  [77  Am.  Dec.  117],  there  was  no 
signature  or  seal  to  one  affidavit,  and  no  seal  to  the  other. 
So,  also,  in  Chase  v.  Streeiy  10  Id.  593.  See  also  Revision,  sec. 
4119. 

We  do  not  wish  to  be  understood  as  holding  that  the  omis- 
sion to  refer  to  the  seal  in  the  jurat  w&s  such  a  defect  as  to 
require  its  rejection,  as  ruled  by  the  district  court:  See  Revis- 
ion, sec.  4037.  If  there  was  error,  however,  in  that  ruling,  as 
we  are  inclined  to  hold  there  was,  it  wad  not  to  appellant's 
prejudice. 

Affirmed. 


Amutdment  of  Wvra,  wbkbm  "DEWgonvK  ibom  Want  or  Sxal:  Seo 
■omewbat  extended  note  to  Woolford  ▼.  Ihigant  35  Am.  Dec  63;  Fots  v.  IteU, 
61  Id.  117,  note  118;  Jump  ▼.  BaUotCa  OndUora,  86  Id.  146;  Durham  ▼.  Hea- 
km,  81  Id.  275. 

Amxndmsmt  or  ArmuvRS:  See  Tuuk  v.  WUkroWf  77  Am.  Deo.  117,  note 
119. 

The  nuNoiPAL  oasb  was  ctfkd  in  Joma  ▼.  BarykUl,  25  Iowa,  2d4,  to  the 
point  that  it  is  not  neoeflsary  that  a  notary's  oertificate  of  protest  should  have 
annexed  to  it»  or  set  oat  therein,  the  notices  referred  to  in  the  oertificate; 
nor  that  the  oertificate  should  in  words  formaUy  refer  to  the  seaL  An  objec- 
tion that  the  seal  is  not  referred  to  will  not  avail  where  the  notary  adds,  in 
tirie^  "In  teatimonium  verUaies,**  and  the  certificate  is  followed  by  the  name 
of  the  officer  in  his  official  character,  with  his  seal  of  office. 
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MOOMBY   V.    MaAS. 

122  Iowa,  880.] 
PORSCIiOSURX    or    MOBTQAOB    IN  WhICH  WiFE    DIB    NOT   JOIN,   AND    SaLB 

THKBSUNDER,  DOES  NOT  Bar  hkr  Eioht  OF  DowxB  in  the  mortgaged 
premises,  although  she  is  made  a  party  defendant  in  the  foredoenre  pro- 
ceeding, but  in  which  her  right  of  dower  is  not  put  in  issne.    AUter,  if 
the  wife  had  joined  in  the  mortgage,  or  her  right  to  dower  had  been  put 
in  issue  by  allegations  in  the  petition. 
Oif  Appeal  It  will  be  Held  that,  unless  there  was  (Complete  Ser- 
vice UPON  Minors,  the  court  below  has  no  jurisdiction  to  appoint  a 
guardian  ad  Utem,  or  to  make  any  order  prejudicial  to  their  rights. 
Pukelt  Technical  Detect  in  Return  op  Service  op  Notice  in  Fore- 
closure Proceeding  upon  Minor  Heirs  op  Deceased  Mortgagor, 
does  not  make  tho  foreclosure  decree,  and  sale  thereunder,  void,  though 
the  return  might  have  been  pronounced  defective  on  appeal;  and  such 
decree  and  sale  cannot  be  invalidated  on  account  of  such  defect,  in  a 
collateral  proceeding  instituted  by  such  heirs  to  redeem  the  mortgaged 
premises,  especially  when  several  years  have  elapsed  since  the  sale,  and 
there  are  no  supporting  equities  in  the  case. 
Execution  Sale  mat  be  Made  after  Return  Dat,  or  after  Writ  has 
Expired,  where  a  valid  execution  was  levied  on  real  estate  before  Um 
return  day.     A  new  execution  is  not  necessary. 

This  cause  involved  the  validity  and  effect  of  a  certain 
prior  foreclosure  proceeding,  and  sheriff's  sale  thereunder. 
The  plaintiff  Maria  Mobmey  was  the  widow  of  her  formeir 
husband,  Daniel  Talbott.  Her  co-plaintiff,  Pundt,  claimed 
by  deed  under  her.  The  other  plaintiffs  were  the  heirs  at  law 
of  the  said  Daniel  Talbott,  deceased.  The  defendant  Roberts 
was  a  mortgagee  of  the  said  Daniel,  and  the  purchaser  at  the 
foreclosure  sale  referred  to  t:i/ra.  His  co-defendant,  Maas, 
was  a  subsequent  purchaser  of  the  land  from  him.  In  1857 
Talbott  executed  to  Roberts  a  mortgage  on  the  land  in  contro- 
versy. In  1858  Talbott  died,  and  left  surviving  him  Maria, 
his  widow,  who  afterwards  intermarried  with  Moomey,  and  six 
minor  children.  One  of  the  children  afterwards  died  intes- 
tate, leaving  his  mother  his  sole  heir  at  law.  One  Hunter 
was  appointed  administrator  of  Talbott's  estate.  In  1859 
Roberts  commenced  a  suit  to  foreclose  his  mortgage,  and  made 
Hunter,  Maria,  and  all  the  minor  children  defendants,  upon  all 
of  whom  personal  service  was  obtained.  The  original  notice 
was  in  due  form,  but  the  return  of  service  on  said  notice  omitted 
to  say  that  Maria,  who  was  served  as  well  as  the  children,  was 
the  mother.  At  this  time,  two  of  said  minors  were  over  four- 
teen years  of  age,  and  the  other  four  under  that  age.  All  of 
ihem  lived  with  their  mother.    They  had  no  legal  guardian  at 
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this  time,  and  in  August,  1859,  the  court  appointed  a  guardian 
ad  litem  for  said  minOTB,  who  duly  answered,  and  a  decree  by 
default  was  entered  for  the  amount  due  on  the  mortgage,  and 
a  sale  was  ordered.  On  January  27,  1860,  a  special  execution 
issued  in  due  form,  and  was  immediately  levied  upon  the  rnort- 
gaged  estate,  which  was  advertised  for  sale  on  March  1,  I860. 
The  sheriff's  return,  however,  showed  that  he  indefinitely 
postponed  the  sale,  in  pursuance  of  an  agreement  between 
the  plaintiffs'  attorneys  and  the  defendants.  On  June  19, 
1860,  the  fiheriff  offered  the  said  property  as  before,  after  hav- 
ing given  four  weeks'  notice,  etc.  The  return  there  recited 
that  the  land  was  purchased  by  Roberts,  who  received  the 
sheriff's  deed.  In  1864  Roberts  sold. the  land  to  the  defend- 
ant Maas,  for  five  hundred  dollars,  the  property  having  been 
all  the  time  in  the  possession  of  the  said  Maria.  In  1865, 
the  plaintiffs,  the  said  Maria,  widow,  Pundt,  her  assignee,  and 
the  heirs  at  law  of  the  mortgagor,  commenced  the  present 
suit  in  equity  toi  fiet  aside  the  foreclosure  decree  and  sheriff's 
sale  thereunder.  Defendants  denied  the  right  of  the  plaintiffs 
to  the  relief  sought.  The  district  court  entered  a  decree  in 
favor  of  the  plaintiffs,  setting  aside  the  sheriff's  sale,  and 
allowing  them  to  redeem  the  mortgage,  plaintiffs  having  pre* 
viously  tendered  the  amount.     Defendants  appealed. 

Martin  and  Kagy,  for  the  plaintiffs. 

Templin  and  Feenan^  and  J.  D,  Templin  and  Sony  for  the 
defendants. 

By  Court,  Dillon,  J.  1.  The  plaintiff,  Maria,  the  widow  of 
the  mortgagor,  did  not  join  in  the  execution  of  the  mortgage, 
hence  she  has  a  right  of  dower  in  the  land  in  question,  unless 
this  right  is  barred  or  extinguished  by  the  foreclosure  suit  to 
which  she  was  made  a  party  defendant,  and  the  sheriff's  sale 
thereunder.  Defendants  claim  that  the  foreclosure  decree 
and  sale  had  the  effect  to  cut  off  or  bar  her  right  of  dower. 
This  is  denied  by  the  plaintiffs. 

In  this  respect  the  district  court  decided  correctly.  We 
have  examined  the  foreclosure  petition,  and  find  that  it  con- 
tains no  allegations  with  respect  to  the  dower  right  of  the 
widow,  and  that  it  does  not  in  any  way  seek  to  bar  or  fore 
close  it.  It  simply  prays  ''that  an  account  be  taken  of  th<> 
amount  due  on  the  mortgage;  that  a  decree  be  rendered  there- 
for against  the  administrator;  that  the  equity  of  redemption 
of  Biid  heirs  at  law  of  said  decedent  in  and  to  the  said  mor^ 
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gaged  premises  be  foreclosed;  that  the  same  be  sold;  and  for 
general  relief."  Her  dower  had  not  been  assigned  to  her. 
Under  these  circumstances,  it  is  plain  that  she  was  not  bound 
to  appear  and  set  up  her  dower  right  in  order  to  protect  it, — 
to  prevent  it  from  being  cut  off  by  the  foreclosure  decree. 
The  decree  made  no  reference  to  her  dower  right,  and  did  not 
undertake  to  bar  it. 

Before  the  foreclosure  proceeding  was  commenced,  her  dower 
right  had  become  consummated  by  the  death  of  her  husband. 
Her  right  to  dower  was  paramount  to  the  right  of  the  mort- 
gagee; and  the  facts  showing  it  appeared  on  the  face  of  the 
petition. 

Her  right  was  not  alleged  to  be  inferior  or  subordinate  to 
that  of  the  plaintiff.  She  was  not  bound  to  redeem  from  the 
mortgage  to  protect  her  right.  If  she  had  joined  in  the  mort- 
gage, or  if  it  had  been  given  for  the  purchase*money,  and  she 
had  been  made,  with  proper  averments,  a  party  defendant, 
she  would  doubtless  be  barred  of  her  dower  by  a  decree  and 
valid  sale  thereunder.  The  decree  was  rendered  by  default, 
and  the  case  falls  exactly  within  that  of  Standish  v.  Dow^  21 
Iowa,  363,  a  case  to  which  we  gave  very  thoughtful  considera- 
tion. 

The  decree  did  at  most  only  undertake  to  cut  off  her  right 
to  redeem,  and  to  this  extent  only  can  it  affect  her  right. 
She  does  not  have  to  redeem  in  order  to  save  her  dower,  and 
hence  her  right  to  dower  remains  unaffected  by  the  decree, 
giving  to  it  its  most  extended  effect. 

To  prevent  a  misapprehension  of  the  point  here  ruled,  we 
may  add  that  if  the  wife  had  joined  in  the  mortgage,  or  her 
right  to  dower  had  been  put  in  issue,  or  questioned  by  allega- 
tions in  the  petition,  it  would  doubtless  have  been  incumbent 
upon  her  to  have  appeared  and  defended,  or  else  be  bound  by 
the  decree  and  sale. 

2-  The  district  court  held  the  foreclosure  decree  void,  on 
the  assumed  ground,  that  owing  to  the  defective  service  or 
return  of  service  on  the  minors,  the  court  had  no  jurisdiction, 
and  hence  its  decree  was  a  nullity.  The  district  court  relied 
to  sustain  this  view,  upon  the  case  of  Allen  v.  Saylor,  14  Iowa, 
436,  which  held  that  unless  there  was  complete  service  upon 
the  minors,  the  court  had  no  jurisdiction  to  appoint  a  guar- 
dian ad  litem,  or  to  make  any  order  prejudicial  to  their  rights. 

But  that  was  a  question  arising  on  appeal.  In  the  present 
case  the  question  arises,  not  upon  appeal,  but  in  another  cause. 
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As  the  minors  and  thieir  mother  were  personally  served, 
although  the  return  would  have  been  pronounced  defective  on 
appeal,  yet  the  decree  was  not  void;  and  hence  the  heirs  at 
law  are  not  entitled  to  redeem  upon  this  ground  alone. 

Upon  looking  into  the  evidence,  we  see  no  supporting  equi- 
ties which  give  them  the  right  to  be  allowed  to  set  aside  the 
foreclosure  decree,  and  to  redeem  the  property  from  the  mort- 
gage, provided  the  sheriflF's  sale  was  valid.  It  will  be  ob- 
served  that  the  objection  to  the  return  of  service  is  purely 
technical.  The  minor  children  had  no  guardian  except  the 
mother,  who  was  their  natural  guardian  j  they  lived  with  her, 
and  she  had  the  care  and  control  of  them.  Both  she  and 
they  were  personally  served,  and  in  fact  all  was  done  which 
the  statute  then  in  force  required:  Code  1851,  sec.  1721,  and  c. 
133.  But  the  return  omits  to  say  that  Maria,  who  was  served 
as  well  as  the  children,  was  the  mother;  and  this  omission  is 
the  only  defect  claimed  to  exist. 

The  evidence  aliunde  shows  that  the  administrator  knew  of 
the  suit;  counseled  with  an  attorney,  and  made  no  defense  in 
court,  probably  for  the  reason  that  no  defense  existed.  In  the 
present  proceeding,  the  validity  of  the  mortgage  debt  is  ad- 
mitted. So  that  in  point  of  law  we  hold  that  the  foreclosure 
decree  was  not  void,  but  simply  voidable  on  appeal:  Austin  v. 
Charlestown  Female  Seminary y  8  Met.  196  [41  Am.  Dec.  497], 
And  in  point  of  equity,  the  present  bill  to  redeem,  based  upon 
the  alleged  defective  service,  is  without  support  in  the  facts  of 
the  transaction. 

3.  The  execution  was  in  due  form,  and  was  duly  levied. 
The  sale  upon  a  second  advertisement  was  made  after  the 
return  day  of  the  writ.  It  is  true  that  the  first  sale  was  post- 
poned, and  that  the  sheriff  returns  that  it  was  indefinitely 
postponed  by  the  agreement  of  "the  plaintiff's  attorneys  and 
the  defendant."  The  evidence  aliunde  shows  that  the  post- 
ponement was  made  at  the  request  of  Hunter  and  of  the 
widow,  and  for  their  benefit;  that  in  point  of  fact  there  was  a 
definite  time  understood  in  which  the  balance  was  to  be  paid, 
and  that  the  plaintiff  in  the  execution  did  not  order  the  sheriff 
to  proceed  until  this  time  had  considerably  overrun. 

It  is  not  claimed  that  the  sale  was  made  clandestinely  or 
fraudulently.  The  return  shows  that  the  sheriff  duly  adver- 
tisM  a  second  time.  Although  the  fact  of  the  sale  was  known, 
no  attempt  was  made  to*  question  its  regularity  or  validity 
until  the  present  suit  was  brought,  nearly  five  years  after,  and 
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not  until  the  purchaser  at  the  sheriff's  sale  had  sold  the  land 
for  value  to  another.  So  that  there  was  no  equitable  reason 
for  setting  aside  the  sale,  and  it  must  stand,  unless  it  is  void, 
because  made  after  the  adjournment,  and  after  the  writ  had 
expired. 

The  principle  decisive  of  this  question  has  been  several 
times  determined  by  this  court  It  is,  that  where  there  has 
been,  under  a  valid  execution,  a  levy  in  its  life-time,  the  officer 
has  the  power  to  sell  after  the  return  day.  The  authorities  to 
this  effect  are  too  well  settled  to  be  disturbed  by  a  denial  of 
the  soundness  of  the  foundation  upon  which  they  rest.  Many 
of  the  cases  support  sales  where  the  lapse  of  time  was  much 
greater  than  in  the  present  instance.  On  this  subject,  see 
Stein  V.  Chambless^  18  Iowa,  474  [87  Am.  Dec.  411];  Childa  v. 
McChemey,  20  Id.  431  [89  Am.  Dec.  545];  Butterfield  v. 
Walsh,  21  Id.  97  [89  Am.  Dec.  557];  Phillips  v.  Dana,  3 
Scam.  551;  Wheaton  v.  Seztonj  4  Wheat.  503;  La  Farge  v.  Van 
Wagenen,  14  How.  Pr.  54;  Bicknell  v.  Byrnes,  23  Id.  486; 
Wood  V.  Colvin,  5  Hill,  228.  In  this  last  case  the  sale  by  the 
sheriff  was  made  on  a  writ  over  two  years  old,  and  was  sus- 
tained. Bronson,  J.,  remarks:  "The  objection  that  a  new 
execution  should  have  issued  is  not  well  founded.  When  the 
execution  of  a  writ  of  fi.  fa,  has  been  commenced  before  the 
return  day  has  passed,  it  may  be  completed  by  a  sale  of 
the  property  afterward;  and  the  second  sale  was  well  made 

without  issuing  a  new  writ The  original  levy  remained 

unaffected  ":  Wood  v.  Colvin,  6  Hill,  228-231. 

The  decree  of  the  district  court  is  reversed,  and  the  bill 
dismissed,  the  decree  dismissing  it  to  state  that  it  is  found 
and  determined  herein  that  the  foreclosure  decree,  and  sale 
thereunder,  do  not  bar  the  right  of  the  said  Maria  to  dower. 

Reversed. 


DowKB  IB  Paramouht  to  all  conveyanoesy  oontraeta,  enoambranoet,  debts, 
or  liabilitieB  of  the  husband  execated  or  incurred  by  him  during  coverture: 
See  note  to  Lewia  ▼.  Smithy  61  Am.  Dec  714.  As  to  wife's  right  of  dower  in 
mortgaged  premises,  see  note  to  Strong  ▼.  Convene,  86  Id.  734.  Wife's 
inchoate  interest  in  her  husband's  lands  is  not  lost  by  mortgage  of  such  lauds 
by  him,  and  foreclosure  sale  thereunder,  where  the  wife  was  not  a  party  to 
the  mortgage:   Verry  v.  Sobinaon,  87  Id.  346. 

As  TO  SicoND  Point  izt  Stllabus,  Supra,  see  extended  note  to  Jopee  ▼. 
MeAvoy,  89  Am.  Dec  186,  on  judgments  against  infants;  Bridgeport  Saivinge 
Bank  ▼.  Eldredge,  73  Id.  688;  note  to  Pureky  ▼.  Eajfee,  amle,  p.  860;  Byer9 
▼.  Faioier,  64  Id.  271. 
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DxnBonvx  RrruitN  or  Sxryiiob  dobb  vot  always  Rbndsb  Judomikt 
Void:  Byers  v.  Fowler,  54  Am.  Deo.  271;  and  a  jadgment  cannot  be  im- 
peached in  a  collateral  proceeding  by  showing  want  of  service  of  prooess: 
Bridgeport  Savinga  Bank  v.  Eidredge,  73  Id.  688,  note  693;  Durham  v.  ffeoOon^ 
81  Id.  275. 

Execution  Salb  mat  bb  CSompletkd  aitek  Ketubn  Dat,  where  the 
«xeenti<m  is  levied  before  its  expiration:  8idn  ▼.  ChanMeai,  87  Am.  Dec  411, 
and  collected  cases  in  note  thereto  413;  CkUds  ▼.  McCheatyey^  89  Id.  546,  note 
660;  BuUerfidd  v.  Waiah,  89  Id.  557,  note  561. 

Thb  principal  gasb  was  citkd  in  each  of  the  following  authorities,  and 
to  the  point  stated:  Execution  issued  by  courts  of  record  is  sufficient  author- 
ity for  a  sale  after  the  life  of  the  execution  has  expired,  even  without  a 
wendxUond  etpomas,  provided  the  levy  was  made  daring  the  life  of  the  execu- 
tion: WaUon  V.  Wray,  54  Iowa,  533;  Wright  v.  HoweU,  35  Id.  295;  and  no 
distinction  should  be  made  between  an  execution  issued  by  a  justice  of  the 
peace  and  one  issued  from  a  court  of  record,  where  there  is  simply  a  differ- 
ence in  the  manner  of  renewing  the  two  kinds  of  executions:  WcUton  v.  fTroy, 
64  Id.  533.  When  there  is  a  service  insufficient  only  in  the  maimer  of  mak- 
ing it^  a  question  of  jurisdiction  is  raised  which  the  court  must  decide,  and 
If  it  does  so  erroneously,  the  judgment,  though  voidable,  is  binding  until 
reversed  and  corrected  on  appeal:  Myera  v.  Doida^  4cl  Id.  330.  It  is  against 
the  spirit  and  plain  intent  of  the  code  to  allow  parties  to  daim,  as  fruita  of 
their  litigation,  that  which  was  not  by  the  fair  and  obvious  import  of  the 
pleadings  put  in  issue  and  litigated  between  tiiem:  Pfffner  v.  Kraiffel,  28  Id. 
34;  as,  in  the  principal  case,  where,  on  the  foreclosure  of  a  mortgage  not 
executed  by  the  wife,  she  being  made  a  party  to  the  foreclosure  proceedings 
it  was  held  that  her  dower  was  not  affected,  because  no  claim  inconsistent 
with  her  dower  right  was  made  in  the  petition:  Okaon  y.  BuUard,  40  Id..  14. 
But  where  the  wife  has  joined  in  the  mortgage,  she  will  be  barred  of  her 
dower  by  foredoeure  and  sale  thereunder,  made  after  the  death  of  her  hus- 
band. A  sale  under  a  foreclosure  to  which  the  widow  has  been  made  a  party, 
renders  the  relinqniahment  of  her  dower  absolute:  Id.;  Mead  v.  Mead,  39 
Id.  31. 


MoGOBMIOE    AKD   BbOTHEB   V.    HOLBBOOK. 

[22  Iowa,  487.] 
llAirRTien  WOMAM  IS  LlABUB  ON  HBB  Ck>NTRACr,  AS  OnB  BbLATINO  TO  HBB 

Skparatb  Pbopebtt,  where  she,  being  the  owner  of  a  fiurm  and  the  per- 
sonal property  thereon,  purchases  upon  a  written  order,  not  diadoeing 
her  coverture,  a  farming  implement  for  the  cultivation  of  her  farm. 
AUttr,  if  she  purchases  the  implement  for  a  purpose  foreign  to  her  sepa- 
rate {HToperty. 
Pbttion,  in  AonoN  on  Oqiscvblaci  against  Mahbibd  Woman,  need  not 
State  Facts  Showing  that  It  Relates  to  her  Separate  Property, 
where  the  contract  sued  on  does  not  disclose  the  fact  that  defendant  is  a 
married  woman.  If  coverture  is  pleaded  as  a  defense,  plaintiff  may  meet 
it  by  way  of  replication,  and  has  only  to  show  the  facts  in  evidence  con- 
stituting the  reply,  as  this  pleading  is  supplied  by  mere  operation  of  the 
statute. 
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Etidbncb  Ohxttbd  bt  Otxbsioht  or  Mibtakb  mat  bb  Ihtroducbd  whbk. 
—  Where  plaintiff,  in  an  action  on  a  contract  against  a  married  woman 
which  fails  to  disclose  her  corertare,  inadvertently  omits  to  introduce 
evidence  constitating  his  reply  to  the  plea  of  oovertore,  he  may  be  per- 
mitted, in  the  court's  discretion,  to  introduce  it  after  the  argument  of 
one  of  defendant's  counsel  has  closed. 

On  August  7^  1865^  defendant  executed,  in  her  own  name, 
It  written  contract  or  order  to  the  plaintiffs,  which  she  sent 
them,  requesting  that  they  would  manufacture  and  ship  to  one 
Lester,  at  Eddyville,  Iowa,  for  her  use,  by  the  20th  of  August 
of  the  same  year,  one  of  their  latest  improved,  light,  two- 
wheeled  mowers,  to  be  paid  for  on  August  1, 1866,  at  the  price 
such  a  mower  would  be  selling  for  at  that  date.  The  contract 
contained  a  warranty,  with  a  privilege  that  the  purchaser 
might  cut  two  acres  of  grass  for  the  purpose  of  testing  the 
machine,  but  this  is  immaterial,  as  there  was  no  evidence 
whatever  of  a  breach  of  warranty.  Plaintiffs  alleged  that  they 
had  fulfilled  the  contract  on  their  part;  that  the  mower  was 
worth  on  August  1,  1866,  the  sum  of  $150,  including  the  cost 
of  shipment;  that  the  same  had  not  been  paid;  and  they  asked 
a  recovery  for  that  amount.  Defendant  pleaded:  1.  Breach 
of  warranty;  2.  Defendant's  disability,  from  coverture,  to 
make  such  a  contract.  One  hundred  and  twenty  dollars  was 
found  due  the  plaintiffs.  Motion  for  new  trial  was  overruled. 
Judgment  for  plaintiffs,  and  defendant  appealed. 

Stuart  and  Brotherj  for  the  appellant. 

Perry  and  Townsevid^  and  WilkiTison,  for  the  appellees. 

By  Court,  Lowb,  C.  J.  Under  the  assignment  of  errors,  two 
points  are  made  in  argument  by  counsel  for  appellant:  1.  The 
invalidity  of  the  contract  sued  upon,  because  at  the  time  it 
was  executed  by  the  defendant  she  was  a  married  woman. 
The  evidence  does  establish  this  fact,  but  it  also  shows  that 
she  was  the  legal  owner  of  the  farm  on  which  she  and  her 
husband  lived;  that  she  owned  the  personal  property  and 
stock  thereon;  that  two  acres  of  Hungarian  grass  was  cut  by 
the  mower  on  her  farm;  that  her  team  at  one  time  was  seen 
working  the  machine;  that  her  husband  and  one  Beck  were 
accustomed  to  use  it  in  mowing  for  others.  There  was  no  evi- 
dence whatever  of  a  breach  of  warranty,  or  that  the  defendant 
returned  or  offered  to  return  the  mower  to  the  plaintiffs.  On 
the  other  hand,  defendant  in  her  answer  claims  to  have  paid 
thirty  dollars  on  the  purchase-money  of  the  machine,  and  the 
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evidence  tends  to  show  that  she  has  parted  with  the  ownership 
of  the  same,  and  that  it  now  belongs  to  one  George  Holbrook. 
Defendant  lives  in  Iowa,  the  plaintiffs  in  Chicago;  they  fur- 
nished the  mower  upon  her  written  order,  which  did  not  dis- 
close  her  coverture. 

Notwithstanding  all  this,  counsel  for  the  defendant  insist 
that  the  contract  cannot  stand,  under  the  rule  and  reasoning 
laid  down  in  the  case  of  Jones  v.  CroBthwaite^  17  Iowa,  393;  and 
yet  the  foregoing  facts  show  an  important  element  of  difference 
in  the  two  cases.  If  she  had  bought  the  mower  to  sell  again  on 
a  speculation,  and  not  to  use  in  connection  with  the  cultivation 
of  her  farm,  then  the  defense  set  up  would  fall  within  the  sense 
and  purview  of  the  doctrine  laid  down  in  the  case  referred  to, 
as  it  respects  contracts  made  by  a  wife  in  relation  to  her  sep- 
arate property.  But  the  evidence  in  the  case  strongly  tends 
to  show  that  she  bought  it  with  direct  reference  to  her  farm- 
ing operations,  as  an  implement  of  culture,  and  in  the  same 
sense  that  she  would  buy  seed-corn  or  wheat,  all  of  which 
would  come,  as  we  think,  within  the  meaning  of  the  first 
clause  of  section  2506  of  the  Revision,  which  reads  as  follows: 
^^  Contracts  made  by  a  wife  in  relation  to  her  separate  prop- 
erty, or  those  purporting  to  bind  herself  only,  do  not  bind  the 
husband."  Not  only  so,  but  all  the  circumstances  show  that 
she  intended  to  bind  herself  only. 

This,  in  the  first  place,  is  inferable  from  the  fact  that  she 
ordered  in  her  own  name,  alone,  the  mower,  which  j!>nma/act0 
bound  her.  It  was  intended  for  the  use  and  reasonable  en- 
joyment of  the  farm  and  stock,  of  which  she  was  the  sole 
legal  proprietor;  as  such  was, used  by  her  as  a  farming  imple- 
ment. The  fact  that  her  husband  and  another  man  also  used 
it  in  mowing  for  others  does  not  change  the  character  of  the 
transaction.  She  bought  it,  bound  herself  in  a  written  con- 
tract to  pay  for  it,  received  it,  used  it  on  her  farm,  and  after- 
ward paid  part  of  the  purchase-money.  It  would  be  unrea- 
sonable, not  to  say  uncharitable,  to  suppose  that,  under  these 
circumstances,  she  did  not  intend  to  bind  herself,  but  rather 
to  practice  v.  fraud  upon  the  vendors,  pretending  to  deal  with 
them  as  discovert,  when  in  fact  she  intended  to  take  advan- 
tage of  her  marriage  relation,  after  getting  possession  of  the 
property.  But  this  was  not  her  intention,  as  the  subsequent 
payment  of  a  portion  of  the  purchase-money,  and  all  the  other 
circumstances,  demonstrate.  Although  unlike  the  facts  in  the 
case  of  Rodemeyer  v.  Rodman^  6  Iowa,  426,  this  comes  within 
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the  reasoning  of  that  case,  and  shows  that  the  defendant,  in 
this  particular  transaction,  falls  within  one  of  the  exceptions 
to  the  rule,  that  a  married  woman  is  not  liable  on  her  contract 
at  law. 

It  is  claimed,  however,  in  argument,  that  the  plaintiffs,  in 
their  petition,  should  have  set  out  the  facts  which  would  have 
brought  the  defendant  within  the  exception  mentioned,  and 
not  having  done  so,  cannot  now  have  the  benefit  thereof.  Since 
the  decision  of  the  last-named  case  was  made,  the  Revision  of 
1860  has  greatly  modified  the  rules  of  pleading.  The  contract 
upon  which  this  suit  is  brought  does  not  show  the  defendant 
to  be  a  married  woman.  Under  section  2933  of  the  Revision, 
in  a  suit  against  her,  the  pleadings  need  not  state  facts  which 
would  bring  her  within  the  exceptions  aforesaid.  If  the  mar- 
riage relation  is  pleaded  as  a  defense,  which  was  done  in  this 
case,  the  exceptions  to  the  rule  that  discharges  her  from  lia- 
bility are  available  by  way  of  replication.  This  pleading  is 
supplied  by  mere  operation  of  the  statute,  and  the  party  has 
only  to  show  the  facts  in  evidence  constituting  the  reply;  and 
this  was  done,  as  we  have  seen. 

But  the  manner  in  which  it  was  done  constitutes  the  second 
and  only  other  objection  relied  upon  in  argument  to  reverse 
this  case.  This  evidence  was  not  offered  until  after  one  of  the 
counsel  for  the  defendant  had  made  his  argument  to  the  court. 
Counsel  for  the  plaintiffs  then  asked  permission  to  prove  the 
facts  constituting  his  reply  to  the  plea  of  coverture,  for  the 
reason  that  he  had  inadvertently  omitted  the  same,  which  was 
granted  against  the  objections  and  exceptions  of  the  defendant. 
This  was  allowable  under  section  8070  of  the  Revision,  and  we 
fail  to  discover  any  abuse  of  discretion  on  the  part  of  the  court, 
and  therefore  are  inclined  to  affirm  the  judgment  below. 

Affirmed. 


Mawbied  Woman,  when  Liable  oh  bxb  Ck>irTBAOT  as  Ohb  Relatdi a 
TO  HXB  SxPARATB  PBOPEBTT:  See  note  to  Johum  v.  OrnnndnB,  84  Am.  Deo. 
147;  note  to  Tale  v.  Dederer,  72  Id.  613;  Bureh  v.  Breddnridge,  63  Id.  553; 
LUUrn  v.  Baldtrin,  47  Id.  605;  BurUm  ▼.  Marthall,  45  Id.  171;  note  to  DyeU 
▼.  North  America  Coal  Co.,  32  Id.  602;  note  to  Swing  v.  Smith,  5  Id.  589. 

iKTBODUOnOll    07  EVIDBKCS   OUT    07    UsUAL    ObDBE  IB  WITHnf  CoUET's 

D18OBBTIOB:  CommomoeaUh  v.  Bagtnum,  48  Am.  Dec  596;  Oilbert  t.  OUbert, 
68  Id.  268;  Oreer  v.  Caldweii,  58  Id.  553;  A^worth  v.  Kitirtdge,  59  Id.  178f 
Saf\ford  Hfg>  Co.  ▼.  Wig^  40  Id.  198. 
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Beoadwbll  v.  Wiloox. 

[22  Iowa,  MS.] 

Whxbi  Adjacent  Ownxbs  hats  Fieldb  Inglossd  in  CkxioioN,  It  d  Ko 
DsTENSX,  in  an  action  by  one  against  the  other,  for  willfolly  and  de- 
signedly allowing  his  stock  to  run  in  the  indosore  and  upon  plaintiff's 
erops,  that  the  fence  snrronnding  the  indosore  was  not  a  lawful  fence. 

No  Atkbment  or  Proov  as  to  Lawvul  Ditibion  Fkncb  is  NscnaABT  in 
order  that  plaintiff  may  recover  of  defendant,  where  they  have  lands 
indosed  in  common,  and  the  latter  has  willfolly  and  designedly  allowed 
his  stock  to  run  in  the  indosore  and  npon  plaintiff's  crops. 

Plaintiff  sued  before  a  justice  of  the  peace.  His  petition 
contained  five  counts.  The  first  four  counts  were  answered, 
and  the  fifth  one  was  demurred  to.  The  demurrer  was  over- 
ruled, and  defendant  excepted  and  stood  thereon.  The  trial 
resulted  in  a  verdict  and  judgment  for  the  plaintiff.  Defend- 
ant prosecuted  a  writ  of  error  upon  the  ruling  on  the  demur- 
rer. The  district  court  affirmed  the  action  of  the  justice  in 
overruling  the  demurrer,  and  entered  final  judgment  for  the 
plaintiff.    The  defendant  appealed. 

Boardman  and  Broion,  for  the  appellant. 

Henderson  and  Binfordj  for  the  appellee. 

By  Court,  Cole,  J.  The  fifth  count  in  the  petition  alleged 
that  "  plaintiff's  farm  being  inclosed  in  common  with  lands 
rented  and  had  in  charge  by  the  defendant,  said  defendant  did 
willfully  allow  his  sheep  to  run  in  said  inclosure,  to  the  damage 
of  the  plaintiff's  crops,"  etc.  The  defendant  filed  and  the  jus- 
tice sustained  a  motion  for  a  more  specific  statement;  and  in 
response  thereto  the  plaintiff  added:  ^'The  land  referred  to  was 
not,  in  the  opinion  of  plaintiff,  inclosed  by  a  lawful  fence." 
The  defendant  demurred  to  this  count  because  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  for  that  it ''  ad- 
mits the  land  was  not  fenced  on  which  the  trespass  was  com- 
mitted." This  demurrer  was  overruled  and  excepted  to,  and 
is  the  alleged  error  complained  of.  The  fair  construction  of 
the  language  of  the  petition  is,  that  the  defendant  intentionally 
put  his  sheep  in  the  common  inclosure.  The  precise  words  are, 
"did  willfully  allow  his  sheep  to  run  in  said  inclosure";  that 
is,  did,  by  design,  with  set  purpose,  allow,  etc.:  See  Webster's 
Dictionary.  Such  being  the  fair  construction  of  the  pleading, 
the  nature  or  quality  of  the  fence  surrounding  the  common 
inclosure  becomes  immaterial,  and  the  averment  that  it  was 
aot  a  "  lawful  fence "  does  not  negative  the  cause  of  actioiL 
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As  between  the  parties  having  the  common  incloeure,  of  course 
no  averment  or  proof  as  to  a  lawful  division  fence  is  necessary 
in  order  to  a  recovery  in  such  a  case  as  that  made  by  the  fifth 
count.  The  appellant's  counsel  insist  that  the  count  demurred 
to  is  in  e£fect  an  ordinary  claim  for  trespass  by  the  stock  of 
one  upon  the  inclosure  of  another;  and  hcDce  the  showing  of  a 
want  of  lawful  fence  defeats  the  claim.  Whether  the  same 
rules  as  to  trespass  by  animals  would  apply  to  the  owners  of 
lands  in  a  common  inclosure  as  between  one  such  owner  and 
a  third  person,  we  need  not  and  do  not  determine,  for  the  very 
plain  reason  that  the  pleadings  do  not  present  such  a  question: 
Lawson  v.  Campbell^  4  G.  Greene,  413;  Herold  v.  Myersy  20 
Iowa,  378.  There  was  no  error  in  rendering  final  judgment 
for  plaintiff,  such  matter  being  within  the  discretion  of  the 
district  court  in  such  cases:  Revision,  sees.  3944,  3945.  The 
case  of  Oarvin  v.  WeU$^  8  Iowa,  216,  is  very  different  from  this. 
Affirmed. 


Tknant  07  Closi  was  not  BcfuvD  TO  Ferob  against  ADJonmro  Closi 
AT  CoKMOK  Law;  but  each  was  bound  at  his  peril  to  keep  his  cattle  on  his 
own  land:  SoUadojf  v.  Monk,  20  Am.  Dec.  678;  VicMur^  etc  R.  R.  Co.  v. 
PaUan,  66  Id.  552;  Myers  v.  Dodd,  68  Id.  624;  Lawrence  v.  Combs,  72  Id. 
332;  Knox  v.  Tucker ,  77  Id.  233;  and  in  Vermont  the  owner  must  restrain 
his  own  cattle  from  trespassing  upon  his  neighbors:  Holden  t.  ShaUuck,  80 
Id.  684  But  the  common-law  role  is  not  in  force  in  all  of  the  Americaa 
states.  Cattle  are  permitted  by  statute  in  many  of  the  states  to  go  at  large: 
Vidaburgh  etc  R.  R.  Co,  v.  Patton,  66  Id.  552,  note  574;  note  to  Holden  T. 
ShaUud,  80  Id.  688. 

EACfH  ADJOTsma  Ownxr  is  Bowu  to  Kxbf  his  Oattlb  on  his  Owh 
Land  if  No  Lboai.  DmsiON  ob  Partition  Fknok  has  been  estabUahed 
between  them:  Knox  v.  Tucker,  77  Am.  Dec.  233.  As  to  duties  of  parties  to 
tnainfatin  partition  fences,  and  liabilities  as  to  them,  see  Lawenoe  v.  ConUm, 
72  Id.  332,  note  335;  Mfera  ▼.  Dodd,  68  Id.  624,  and  extended  note  thereto 
on  partition  fences  626-638;  note  to  Pool  ▼.  Alger,  71  Id.  728;  note  to  Didb- 
«M  ▼.  Parker,  34  Id.  80. 


Fountain  v.  West. 

[28  Iowa,  9.] 
Fibxmftobt  Challenge — Exercise  aiter  Waivsb. — Where  when  it 
came  plaintiffs  turn  to  exercise  his  right  of  peremptory  challenge  he 
answers  that  he  haa  none  to  make,  and  the  defendant  then  challenges  a 
juror,  and  another  is  called  to  fill  his  place,  plaintiff  may  then  peremp- 
torily  challenge  a  juror  who  was  on  the  panel  at  the  time  of  his  waiyer; 
and  his  neglect  to  challenge  only  counts  one  upon  the  number  of  chal- 
lenges allowed  him. 
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In  AonoN  fOR  Libel,  Detendamt  caitnot  Prove  that  Plaintot  has 
REEN  GuiLTT  07  Spsciino  AcTS  OF  DisHOMESTT  or  particnlAT  offenses  not 
connected  with  the  transaction  under  investigation. 

LzBBL.  —  Defendant,  JasTnnriNo  in  Action  for  Libbl,  will  not  be 
Perhittu)  to  Prove  Truth  of  matters  contained  in  the  alleged  libel 
merely  aggravatory  of  the  main  charge. 

Who  Holds  AjnRMATrvE. — In  action  for  libel,  the  plaintiff  holds  the 
affirmative,  although  defendant,  in  his  answer,  admits  signing  the  alleged 
libelous  publication,  but  denies  all  malice,  amount  of  damage^  and  inten- 
tional publication. 

LiBKL — No  Justification. — A  publication  which  says  that,  "from  cir- 
onmstantial  evidence,"  defendant  "  had  good  reason  to  believe,  and  did 
believe,"  plaintiff  to  be  guilty  of  a  certain  crime,  cannot  be  justified  by 
proving  that  defendants  did  so  believe,  or  had  good  reason  to  so  believe. 
The  plea  of  justification  tendered  an  issue  of  fact;  and  it  is  incum- 
bent on  the  defendant  to  prove  that  plaintiff  was  actually  guilty  of  the 
offense. 

Libel.  —  Belief  in  the  truth  of  a  charge  claimed  to  be  libelous  goes  only  in 
mitigation  of  damages,  and  is  not  a  justification. 

Truth  of  Libel  must  be  Established  beyond  Bbasonablb  I>oubt. 
Where  defendant  charges  plaintiff  with  a  crime,  in  an  action  of  libel 
therefor,  in  order  to  justify  in  such  action,  defendant  must  produce  such 
evidence  of  the  truth  of  the  charge  as  would  convict  the  plaintiff  if  he 
were  on  trial  therefor. 

Action  for  libel  in  having  written  and  published  the  follow- 
ing writing:  **To  J.  Y.  Fountain:  Sir, — We  whose  names  are 
hereto  affixed  have  good  reason  to  believe,  from  circumstan- 
tial evidence,  and  from  threats  that  you  have  made  to  cer- 
tain individuals,  that  you  are  the  man  that  poisoned  G^rge 
West's  cattle;  knowing  that  you  are  a  man  who  is  guilty  of  all 
manner  of  meanness  and  rascality,  and  a  man  that  bears  the 
worst  character  of  any  man  in  Harrison  County,  and  the  only 
man  we  believe  would  be  guilty  of  the  like,  therefore,  if  you 
are  hereafter  known  to  be  guilty  of  any  more  villainous  con- 
duct, or  any  more  stock  poisoning,  you  will  be  dealt  with  as 
justice  may  demand/'  The  remaining  facts  appear  from  the 
opinion. 

Clinton  and  Sappj  tor  the  appellants. 
C.  Baldwiny  for  the  appellee. 

By  Court,  Dillon,  J.  1.  In  selecting  the  trial  jury,  twelve 
lawful  men  being  in  the  box,  both  parties  passed  them  for 
cause.  Plaintiff,  being  inquired  of  by  the  court,  said  he  had 
no  peremptory  challenges  to  make.  Defendants  then  chal- 
lenged a  juror  peremptorily,  and  another  lawful  juror  was 
called  to  fill  the  panel.  Both  these  passed  for  cause.  But 
the  plaintiff  was  allowed  by  the  court,  against  the  defendants' 
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objection,  peremptorily  to  challenge  one  Tuck,  who  was  on 
the  panel  at  the  time  the  plaintiff  passed  his  first  peremptory 
challenge.  Tuck  was  directed  to  retire,  and  another  was 
called  to  fill  the  panel.  To  this  the  defendants  excepted.  In 
argument,  the  defendants'  counsel  cite  no  section  of  the  stat- 
ute which  was  violated  by  the  action  of  the  court  It  seems 
to  us  that  the  course  pursued  was  unobjectionable.  It  cer- 
tainly is,  so  far  as  we  know,  the  usual  one.  As  the  jury 
first  stood,  the  plaintiff  was  satisfied.  Defendants'  challenge 
changed  its  constitution.  We  see  no  good  reason  for  confining 
the  plaintiff  to  the  new  juror,  or  for  refusing  him  the  right 
to  make  a  further  peremptory  challenge.  His  first  waiver 
counted  one:  Laws  1862,  p.  229,  sec.  3;  see  also  Emerick  v. 
Sloan,  18  Iowa,  140;  Davenport  Oas-light  Co.  v.  Davenport^  18 
Id.  229;  Spencer  v.  De  France^  3  Q.  Greene,  216. 

2.  The  court  refused  to  allow  the  defendants  to  prove  by 
witnesses  that  the  plaintiff  had  been  guilty  of  specific  offenses 
and  particular  acts  of  dishonesty,  such  as  that  in  1859  ha 
had  stolen  corn;  that  he  had  charged  one  witness  with  goods 
which  witness  paid  him  for  at  the  time;  that  he  wanted  fraud- 
ulently ''to  put  land  and  cattle  in  the  name"  of  another 
witness;  that  he  paid  a  witness  five  dollars  in  counterfeit 
money,  etc.  We  are  aware  of  no  rule  of  law,  and  appellants 
have  cited  no  case,  which  would  allow  proof  to  be  made  of 
specific  offenses  and  particular  acts  of  dishonesty  not  con* 
nected  with  the  transaction  under  investigation. 

None  of  these  matters  were  set  up  in  the  pleadings.  The 
law  presumes  every  man  is  prepared  at  all  times  to  answer  as 
to  his  general  reputation.  And  hence  the  court  in  this  case 
allowed  defendants'  witnesses  to  impeach  the  general  char- 
acter of  the  plaintiff.  But  the  law  does  not  presume  that  any 
man  can  come  prepared  to  defend  himself  against  specific, 
collateral  acts  and  charges  not  in  issue  in  the  cause:  See 
Fisher  v.  Tice^  20  Iowa,  479;  Forshee  v.  AhravM^  2  Id.  571. 

Nor  did  the  court  err  in  refusing  to  allow  another  witness 
on  the  trial  to  testify  ''  that  the  plaintiff  was  in  the  habit  of 
committing  larcenies;  that  he  had  stolen  large  quantities  of 
timber,  com,  posts,  etc.,  and  was  thereby  guilty  of  all  manner 
of  meanness  and  rascality."  The  court  certifies  that  it  sus- 
tained the  objection  to  this  evidence  on  the  ground  that  the 
substantial  charge  in  the  alleged  libelous  writing  was,  that 
plaintiff  had  poisoned  George  West's  cattle,  and  the  remain- 
der was  aggravatory  matter  to  the  main  charge.    The  court 
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accordingly  confined  the  defendants,  in  proof  of  their  juBtifica- 
tory  plea,  to  facta  and  circumstances  tending  to  prove  that 
the  plaintiff  did  poison  the  cattle.  In  our  judgment,  the  view 
of  the  court  was  manifestly  correct:  See  fourth  division  of  this 
opinion. 

3.  The  answer  denied  all  allegations  in  the  petition  which 
it  did  not  admit;  and  among  other  things,  it  denied  all  malice, 
denied  amount  of  damages,  denied  intentional  publication,  etc. 

Under  these  circumstances,  the  court  ruled  rightly  that  the 
plaintiff  held  the  affirmative  of  the  issue,  and  had  therefore 
the  right  to  open  and  close  the  case.  If  there  should  be  any 
doubt  upon  this  point,  it  would  require  a  very  clear  case  of 
prejudice  resulting  from  the  action  of  the  court  to  justify 
reversing  for  this  reason  a  judgment  after  trial  upon  the 
merits:  Woodward  v.  Laveriy^  14  Iowa,  381;  Smith  v.  Cooper ^ 
9  Id.  376. 

4.  The  plaintiff  asked,  and  the  court  gave  to  the  jury,  the 
following  instructions:  1.  "The  truth  of  the  libelous  matter 
charged  may  be  given  in  evidence  by  defendants  under  a  plea 
of  justification,  but  such  plea  tenders  an  issue  of  fact,  and 
not  a  mere  matter  of  belief,  and  it  is  incumbent  on  defendants 
to  prove  the  truth  of  the  matter  charged "  under  such  plea; 
that  is,  as  applied  to  this  case,  if  defendants  published  the 
alleged  writing,  it  is  no  justification  that  they  believed  plain- 
tiff guilty  of  poisoning  the  cattle;  but  to  sustain  such  plea,. 
defendants  must  prove  that  plaintiff  did  in  fact  poison  the 
cattle  of  West.  Claiming  this  to  be  erroneous,  the  defend- 
ants' counsel  argue  that  the  justification  need  only  be  as  broad 
as  the  specific  charge,  and  no  broader.  This  rule  is  not  denied. 
He  then  advances  another  step,  and  claims  that  the  charge  ie 
not  that  the  plaintiff  did  in  fact  poison  West's  cattle,  but  only 
that  the  defendants  "from  circumstantial  evidence  had  good 
reason  so  to  believe,  and  did  so  believe." 

In  our  judgment,  the  district  court  held  rightly  that  the 
writing  in  question  could  not  be  justified  by  defendants  prov- 
ing that  they  believed,  and  had  good  reason  for  believing,  the 
plaintiff  guilty  of  poisoning  the  cattle. 

It  would  be  little  less  than  holding  out  a  bonus  for  the  pub- 
lication of  libelous  writings  to  decide  that  the  party  publish- 
ing could  successfully  take  covert  behind  his  belief.  The  law 
is  tender  of  the  reputation  of  the  citizen.  It  seeks  to  protect  it. 
It  is  no  light  matter  to  charge  another  with  a  crime  and  pub- 
lish it  to  the  world.     He  who  does  so  in  a  way  which  the  lair 
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holds  not  privileged  assumes  the  peril  of  proving  it  to  be  true. 
No  other  rule  would  adequately  restrain  indiscreet,  passionate, 
or  malicious  persons. 

The  court  charged  the  jury  that  if  defendants  had  reason 
to  suspect  and  believe  that  the  plaintiff  had  poisoned  West's 
cattle,  and  published  the  writing  under  that  belief,  this  (if 
plaintiff  had  not  been  proved  guilty  in  fact)  would  only  go  in 
mitigation  of  damages.  This  ruling  was  suflBciently  favorable 
to  the  defendants;  and  their  exception  thereto  was  not  well 
taken. 

5.  The  court  charged  'Hhe  jury  that  if  they  had  a  reasonable 
doubt  of  plaintiff's  having  poisoned  Greorge  West's  cattle,  the 
plea  of  justification  is  not  made  out,"  and  defendants  excepted. 

Defendants'  counsel  contend  this  instruction  is  erroneous  as 
to  the  quantum  of  evidence,  claiming  that  a  mere  preponder- 
ance is  sufficient,  citing  1  Hilliard  on  Torts,  445,  pi.  47,  and 
some  other  authorities.  Under  our  statute,  poisoning  the  cat- 
tle of  another  is  a  crime.  It  is  true  that  some  authorities 
hold  that  to  justify  such  an  offense,  the  defendant  is  not  bound 
to  produce  such  evidence  as  would  convict  the  plaintiff  if  he 
were  on  trial  therefor.  Other  authorities  hold  just  the  con- 
trary, and  the  latter  rule  has  been  so  held  in  this  state  for 
many  years:  Bradley  v,  Kennedy,  2  G.  Greene,  231;  Forshee  v. 
AbramSy  2  Iowa,  571;  2  Greenl.  Ev.,  sec.  426.  We  do  not  stop 
to  determine  how  we  would  decide  were  the  question  res  integra. 
The  rule  as  adopted  in  this  state  has  at  least  an  equal  weight 
of  authority  in  its  favor.  It  was  adopted  many  years  ago. 
The  legislature  has  never  seen  fit  to  interfere.  Under  the  cir- 
cumstances, we  are  not  disposed  to  change  it.  It  certainly  has 
the  effect  to  shield  the  character  of  the  citizen  from  incautious 
assaults,  as  well  as  those  actually  malicious,  by  compelling  full 
and  strict  proof  of  a  charge  imputing  a  criminal  offense. 

The  foregoing  embraces  all  the  assignments  of  error  of  suf- 
ficient importance  to  require  distinct  notice.  We  have  pre- 
ferred to  meet  the  questions  upon  the  merits  rather  than  to 
avail  ourselves  of  the  objection  made  by  appellee  that  the 
record  did  not  fully  present  them,  because  the  depositions  were 
not  suflSciently  identified  by  the  bill  of  exceptions,  and  because 
all  the  instructions  were  not  embraced  therein. 

Affirmed.  

Gbnbral  Bad  Cbahacor  or  PiiAiimrF  mat  bb  Shown  in  mitigatioii  of 
damages  in  an  action  for  libel,  but  evidence  cannot  be  giv^n  of  particolar 
acts,  and  what  particular  persons  may  have  charged  or  suspected:  SIveaJian 


410  Simpson  v,  Cochran.  [Iowa, 

•  

▼.  ColUfis,  71  Am.  Dec.  271,  and  note.    The  principal  case  ia  cited  to  thii 
point  in  Masker  v.  Dunn,  68  Iowa»  722. 

PUEA  OF  JnarmCATioN  m  Slakdbb  need  not  justify  the  coUoqoinm.  It 
ia  sufficient  to  justify  the  words  which  constitute  the  slander  as  charged  in 
the  dedaxation:  NoU  v.  Stoddard,  88  Am.  Dec.  633. 

Defendant  in  Slander,  pleading  the  truth  of  the  slanderous  words  spoken, 
has  the  burden  of  proof  upon  himself  to  establish  their  truth:  QftiU  ▼.  Sarip- 
uHtie,  32  Am.  Dec.  40. 

Betond  Rbabonable  Doxtbt.  — To  sustain  plea  of  justification  in  action  for 
alaader  in  charging  perjury,  the  defendant  must  give  as  condusiTe  proof  aa 
would  be  necessary  to  convict  the  plaintiff  of  perjury  on  an  indictment: 
Newbii  V.  Shatuck,  58  Am.  Dec.  706,  and  note.  To  the  same  efieot  is  Byrhet 
V.  Monohon,  41  Id.  212.  The  principal  case  is  cited  to  this  point  in  Otorgia 
V.  Kepfwd,  45  Iowa,  52;  Barkm  v.  Thampwn,  46  Id.  32;  Eih»  v.  lAiMey,  38 
Id.  462;  U(MN.  Dawaon,  46  Id.  534;  Wekhv.  Jugmhekner,  66  Id.  10.  Thea« 
oases  and  the  principal  one  are  overruled  upon  this  point  by  BUeg  v.  NarUmp 
65  Id.  306. 

The  pbinoipai.  case  is  otted  to  the  point  that  an  enor  of  the  lower  oonrl 
in  permitting  the  wrong  side  to  open  and  dose  the  case  will  not  justify  re- 
versal unless  injury  be  shown,  in  Athoorth  v.  ChrubU,  47  IofW%  364^  and 
Prukm  T.  Walker,  26  Id.  208. 


Simpson  v.  Goohban. 

[28  Iowa,  8L] 

AanojK  HAT  be  Maintained  upon  Judgment  nr  Same  Ck>TrET  or  Whioh 
It  was  Rendered  while  it  is  in  full  force  and  effisot^  although  at  tlie 
time  of  bringing  his  action  plaintiff  was  entitled  to  an  ezeeation  on  the 
judgment. 

Right  to  Execution  on  Judgment  is  Mebelt  Cumulative,  and  does  not 
prevent  the  judgment  creditor  from  suing  upon  the  judgment. 

M«i>^«it, — It  seems  that  a  judgment  in  an  action  on  a  note,  where  the 
amount  of  recovery  is  left  blank,  does  not  merge  the  right  of  action  on 
the  note,  although  the  amount  of  the  judgment  was  referred  to  the  clerk, 
who  reported  a  sum  which  was  accepted  by  the  parties. 

Thb  petition  in  this  action  contained  two  counts,  the  first 
upon  a  note,  and  the  second  upon  a  judgment  recovered  in  the 
same  court  in  a  former  action  upon  the  note  mentioned  in  the 
first  count.  The  pleader  states  that  he  does  not  know  whether 
the  so-called  judgment  operated  to  merge  his  right  of  action 
on  the  note  or  not,  and  that  he  seeks  to  recover  upon  but  one 
of  his  counts.  The  note  and  judgment  were  introduced  at  the 
trial,  and  it  appeared  that  execution  had  issued  upon  the  judg- 
ment, and  that  it  had  been  partially  satisfied.  The  judgment 
was  formal,  except  that  the  direction  that  plaintiff  recover  was 
blank.    It  was  stated  that  the  amount  of  damages  was  referred 
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to  the  clerk,  who  reported  an  amount  which  was  accepted » 
The  court  below  gave  judgment  for  defendants,  and  plaintiff 
took  this  appeal. 

Phillips,  Gatch,  and  PhUlipSj  and  Neal,  for  the  appellant. 

■ 

Stoney  AyerSy  and  Curtisj  for  the  appellees. 

By  Court,  Wright,  J.  It  is  questionable,  to  say  the  least, 
whether  the  judgment  of  December  18,  1861,  operated  to  dis- 
place or  merge  plaintiff's  right  of  action  on  the  note.  There 
is  certainly  no  recovery  for  a  specific  amount.  The  order  is 
that  plaintiff  recover,  but  the  amount  thereof  is  left  blank. 
And  under  such  circumstances  it  was  the  right  of  the  plain- 
tiff, under  section  2935  of  the  Revision,  to  declare  as  he  has, 
claiming  to  recover  but  for  one  of  such  causes.  Defendants 
had  their  election  to  allow  judgment  to  go  against  them  on 
either  of  such  causes,  or  to  contest  both;  and  plaintiff,  if  en- 
titled to  recover  on  either,  might  do  so,  or  if  he  had  recovered 
on  both,  would  have  been  driven  to  his  election;  and  the 
recovery  on  one  would  be  in  bar  of  the  other.  Some  of  the 
members  of  the  court  are  of  the  opinion  that  the  first  recovery 
was  60  wanting  in  form  and  substance  that  plaintiff  had  a 
right  to  sue  as  he  has,  and  that  he  should  have  had  judgment; 
while  others,  including  the  writer  of  this  opinion,  neither 
admitting  nor  denying  the  correctness  of  this  view,  put  tho 
reversal  upon  the  single  ground,  that,  assuming  the  full  valid* 
ity  of  the  first  recovery,  plaintiff  might  bring  a  new  suit  upon 
it  and  recover. 

In  other  words,  that  a  judgment,  whether  domestic  or  of 
another  state,  gives  to  the  party  in  whose  favor  rendered  a 
complete  right  of  action;  that  it  is  a  contract  of  tho  highest 
character,  and  he  may  declare  upon  it  and  recover  as  upon 
any  other  contract.  The  right  to  execution  thereon  is  merely 
cumulatory,  and  the  law  does  not  deny  the  right  of  action  on 
a  judgment,  if  the  holder  elects  that  remedy:  Ileadley  v.  Rcbyy 
6  Ohio,  521,  where  the  point  is  expressly  ruled.  So  it  is  in 
Oreathovse  v.  Smithy  3  Scam.  541,  which,  as  is  this,  was  an 
action  upon  a  judgment  recovered  in  the  same  court.  There 
it  was  expressly  held  that  no  rule  of  law  is  better  settled  than 
that  an  action  may  be  maintained  on  a  judgment;  that  there 
was  no  principle  which  inhibits  the  creditor,  on  a  judgment 
which  is  in  force  and  unsatisfied,  from  recovering  in  an  action 
brought  on  it,  although  he  may  at  the  time  of  bringing  suit 
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be  entitled  to  an  execution  on  his  judgment;  that  his  right  to 
recover  is  clear,  and  the  court  has  no  power  to  prevent  him. 
And  see  Deniaon  v.  WiUiamSy  4  Conn.  402;  Jackson  v.  Shaffer y 
11  Johns.  513;  Millard  v.  Whittaker,  5  Hill,  408;  Andrews  v. 
Smithj  9. Wend.  53;  Haven  v.  Baldwin^  5  Iowa,  603;  Thomson 
V.  Lee  Cownty,  22  Id.  206;  Ames  v.  Boy,  12  Cal.  11;  Stuart  v. 
Lander,  16  Id.  372  [76  Am.  Dec.  538];  WhUe  River  Bank  v. 
Dower,  29  Vt.  332;  Kingsland  v.  Forrest^  18  Ala.  619  [62  Am. 
Dec.  232];  Miot  v.  Holbrook,  83  Id.  669;  Clark  v.  Ooodwin^ 
14  Mass.  237;  3  Bla.  Com.  160. 

Now,  it  is  conceded  that  an  execution  might,  under  our 
statute,  have  issued  on  the  first  judgment  (assuming  its 
validity)  at  any  time  before  it  was  barred  by  the  statute  of 
limitations,  and  that  it  would  not  be  thus  barred  for  twenty 
years  from  the  date  of  its  rendition:  Revision,  sees.  2740, 
8246. 

The  lien  continues,  however,  but  for  ten  years:  Revision, 
sec.  4109.  It  is  also  conceded  that  the  creditor  might  by  scire 
facias  preserve  the  lien  of  the  judgment. 

But  if,  instead  of  doing  this,  he  prefers  to  take  a  new  judg- 
ment, we  know  of  nothing  under  the  statutes  of  the  state  to 
prevent  it.  Whether  he  acquires  any  new  rights  thereby,  or 
if  any,  what,  or  whether  he  surrenders  any,  are  questions  not 
now  before  us.  What  control,  if  any,  the  courts  have  over 
the  question  of  costs,  is  also  a  question  not  now  necessary  to 
consider. 

The  defendants  have  a  clear  escape  from  what  is  appar- 
ently, and  probably  in  some  cases  would  be,  vexatious  and 
oppressive  litigation,  by  discharging  the  debt,  and  thus  end- 
ing the  controversy.  But  so  long  as  the  debt  is  unsatisfied, 
the  creditor  may,  if  he  so  desires,  have  a  second  judgment. 
The  remedy,  if  any  is  deemed  advisable,  is  with  the  legis- 
lature. 

Reversed. 


AonoN  07  Debt  will  Lue  upon  Jxtdommst  after  fint  cseootion  has  bean 
returned  unsatisfied,  and  within  the  time  allowed  by  the  statate  for  iaaniDg 
an  aUas;  the  statutory  provision  giving  the  plaintiff  the  right  to  ooeroe  the 
payment  of  the  judgment  is  merely  camnlative,  and  doea  not  take  away  the 
oommon-law  privilege:  Kinffskmd  v.  Farreai,  62  Am.  Dea  232;  and  note.  See 
also  Field  v.  Sanderwm,  S6  Id.  124. 
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OsBOBN  V.  Cloud. 

[»  Iowa,  104.] 

Lmvy  AwnoL  BuruBH  Day  or  BzioirnoN,  and  after  tlie  writ  haa  been  ao- 
toaUy  returned  into  court  after  having  been  levied  upon  other  property, 
and  after  the  default  of  defendant  who  had  been  served  by  pnblioatioa 
had  been  entered,  is  absolately  void,  and  an  order  of  sale  of  property  aa 
levied  upon  ia  also  void,  and  wiU  be  set  aside  on  motion. 

Void  Exbcutton  Salb  or  Pbofkbtt  mat  bs  Sit  asbds  on  Motion  wtth- 
ODT  PBOor  or  Txndeb  to  the  pnrchaser  of  the  amount  of  his  bid. 

PcAiNnrr  is  not  Bound  to  Appeal  ntoM  Void  Obdsb  DutacnNo  Saln 
or  Pbopebtt  Lkvud  upon  undsb  EzsounoN,  bnt  may  obtain  relief 
by  motion  to  set  aside  the  sale. 

Fact  that  DxriNDANT  Miosr  bt  GBoas-PBTrnoN  nr  Anothbb  Suit  now 
Pkndino  Obtain  Samb  BELner  Hb  now  seeks  in  this  action  by  motion, 
will  not  abate  his  proceedings  herein. 

JUDOMBNT  is  NOT    SuBJBCT  TO    LbTT  AND    SaLB    UNDBB    BzBODTION.      The 

proper  practice  is  to  garnish  the  judgment  debtor. 

Appeal  by  Osborn  and  Hubbell  from  an  order  of  the  district 
court  setting  aside  on  motion  of  defendant  the  levy  and  sale 
of  a  certain  judgment  in  favor  of  defendant  and  against  one 
McTighe.  The  facts  of  the  case  are  briefly  as  follows:  Osborn 
commenced  a  suit  by  attachment  against  Cloud,  who  was  a 
non-resident,  and  service  was  made  by  publication.  The  writ 
of  attachment  against  Cloud's  property  was  made  returnable 
on  the  first  day  of  the  January  term,  1865.  This  would  fall  on 
January  9th.  The  writ  was  before  that  time  properly  levied 
upon  certain  town  lots,  and  on  the  10th  of  January  default  of 
defendant  was  entered.  On  the  11th  of  January  the  sherifT 
indorsed  hpon  the  attachment  that  he  had  levied  the  same 
upon  a  judgment  against  McTighe  in  favor  of  Cloud.  January 
12th  Osborn  had  his  judgment  against  Cloud  entered  up  and 
the  court  ordered  the  attached  property,  including  the  judg- 
ment, sold  on  special  execution.  Hubbell  purchased  the  judg- 
ment. Afterwards  Cloud  moved  to  set  aside  the  levy  and  sale 
of  the  judgment,  and  his  motion  was  sustained;  but  the  su- 
preme court  reversed  the  ruling  because  Hubbell  was  not  made 
a  party  to  the  proceeding:  Osborn  v.  Claud,  21  Iowa,  238. 
Upon  the  matter  being  remanded  Hubbell  was  made  a  party, 
the  motion  renewed  and  granted.  Osborn  and  Hubbell  now 
appeal  from  this  ruling. 

Polk  and  HvbbeUy  for  the  appellant!. 
Jf.  D.  MeHenry^  for  the  appellee. 
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By  Court,  DhiLON,  J.  1.  The  service  being  by  publication, 
and  the  levy  on  the  McTighe  judgment  having  been  made 
after  the  return  day  of  the  writ,  and  after  it  had  been  actually 
returned  into  court,  and  after  default  had  been  entered,  we 
concur  in  opinion  with  the  learned  judge  below  that  the  court 
acquired  no  jurisdiction  over  the  McTighe  judgment,  and  the 
order  subjecting  it  to  sale  was  void,  and  the  sale  under  such 
an  order  was  also  a  nullity. 

2.  This  answers  the  objection  of  the  appellants'  attorneys, 
that  no  sufficient  tender  to  Hubbell  of  the  amount  he  bid  at 
the  sale  has  been  proved,  or  if  proved,  it  has  not  been  kept 
good.  If  the  sale  was  void,  it  may  be  set  aside  without  such 
tender. 

3.  This  also  answers  the  point  made  by  appellant's  counsel, 
that  the  validity  of  the  levy  of  the  attachment  on  the  McTighe 
judgment  was  adjudicated  in  this  cause  when  the  original 
judgment  was  rendered  and  no  appeal  was  taken  therefrom. 

If,  as  we  hold,  the  court  had  no  jurisdiction  in  respect  to 
the  McTighe  judgment,  any  adjudication  or  order  it  made  was 
without  legal  force  or  effect. 

4.  We  find  that  the  point  is  not  well  taken,  that  there  is 
another  action  pending,  in  which  the  defendant  asks  the  same 
relief  that  he  now  seeks.  The  suit  referred  to  is  by  one 
Hampton,  and  not  the  defendant. 

The  present  defendant  is  also  made  a  defendant  in  Hamp- 
ton's suit,  and  so  is  the  present  plaintiff.  That  the  present 
defendant  might,  by  cross-petition  in  Hampton's  suit,  obtain 
the  relief  he  now  asks,  is  no  bar  to  his  right  to  make  the  pres- 
ent application. 

5.  It  is  also  argued  that  Cloud,  who  makes  this  motion, 
has  ratified  the  sheriff's  levy  and  sale,  by  receiving  the  pro- 
ceeds of  the  latter.  This  point  is  not  sustained  by  the  evi- 
dence. 

The  proceeds  of  the  sale  were  received  by  Osbom,  and  not 
by  Cloud.  Arranging  for  the  lots  sold  on  the  second  execu« 
tion  would  not  ratify  the  sale  of  the  McTighe  judgment  on  the 
first  execution. 

6.  Again,  the  court  is  of  opinion  that  although  a  judgment 
is  for  some  purposes  called  or  likened  to  a  chose  in  action 
{BuHis  V.  Cook,  16  Iowa,  194;  BaUingerY.  TarbeU,  16  Id.  494), 
and  although  the  statute  provides  that  "bank  bills  and  other 
things  in  action  may  be  levied  upon  and  sold,  or  appropriated 
as  hereinafter  provided  (see  section  8822),  and  assignments 


/une^  1867.]  Osbobn  v.  Cloud.  4 IS 

ihereon  by  the  officer  shall  have  the  same  effect  as  if  mado 
by  the  defendant,  and  may  be  treated  as  so  made  "  (Revision, 
sees.  3272,  8276),  still  the  sale  of  a  judgment  in  the  manner 
here  attempted  is  unauthorized.  Section  3267  speaks  of 
"levying  on  property  and  collecting  *  things  in  action,'  by  suit 
in  the  officer's  own  name."  Why  speak  of  collecting  by  suit 
if  it  was  meant  that  "things  in  action"  should  include  a  judg- 
ment already  rendered?  The  use  in  section  8272,  above 
quoted,  of  the  words  "assignments  thereon,"  that  is,  on  the 
instrument,  shows  that  the  legislature  did  not  contemplate 
the  levy  upon  a  judgment  the  same  as  upon  a  bank  bill,  prom- 
issory note,  and  the  like. 

So  section  3322,  referred  to  in  section  8272,  speaks  of  "  bank 
bills,  drafts,  promissory  notes,  and  other  papers  of  a  like 
character,"  etc.  This  is  language  not  applicable  to  judg- 
ments. 

The  sections  referred  to  contemplate  property,  such  as  bills, 
notes,  etc.,  that  may  be  seized  and  taken  into  the  possession 
of  the  officer;  property  having  a  visible  existence,  and  of  a 
nature  to  be  present  at  the  sale  and  delivered  to  the  pur- 
chaser. 

The  statute  provides  for  reaching  "  debts  due  the  defend- 
ant," and  the  mode  thus  provided  is  by  garnishment. 

The  plaintiff  should  have  pursued  this  course;  should  have 
garnished  McTighe,  who  was  a  resident  of  the  county,  instead 
of  levying  upon  the  judgment  as  he  would  do  upon  a  horse  or 
other  chattel. 

The  sections  referred  to  above  have  introduced  no  such 
novelty  into  the  law  of  Iowa  as  levying  upon  and  selling  the 
judgment  of  a  court. 

Affirmed. 


Lett  should  bb  Indobsbd  on  Ezboution  nr  its  Lifbtimb,  and  should 
be  distinct  and  specific:  Dcmdaon  v.  Waldron,  83  Am.  Dec.  206.  It  is  neces- 
sary to  validity  of  levy  of  execution  on  real  estate  that  the  execution,  and 
the  officer's  return  thereon,  should  be  recorded  in  the  proper  office  within. 
the  life  of  the  execution,  and  before  the  return:  Little  v.  Sleeper^  86  Id.  697; 
lee  Stein  v.  CJtambless,  87  Id.  411;  Butterfield  v.  WaUIi,  89  Id.  557. 

Motion  to  Sbt  asidb  Void  Sale  is  the  proper  practice:  Boles  v.  Johnston,. 
63  Am.  Dec  111;  McLean  County  Bankv,  Flagg,  83  Id.  224;  Betmy.  Hines^ 
69  Id.  590. 

Thb  PBiNdPAL  GASB 13  CITED  arguenido  in  OckUtree  v.  MUtomrt  etc  R^y  Qk, 
49  Iowa,  152,  where  the  court  say  that,  under  the  amended  statute,  Judg- 
ments may  be  levied  upon  and  sold  under  execution.  It  is  also  cited  in  Mel' 
hop  V.  Kingman,  31  Id.  400,  to  the  point  that  the  binding  eflbct  of  a  judgment 
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depends  npon  the  faet  tliat  oonrt  had  JtiriBdictioii  of  the  sabjeet-matter  and 
of  the  parties. 

Sals  ot  JoDaMBirr  ukixer  Bzioutzon. — By  aeotion  9046  of  the  Iow» 
eode,  which  wu  enacted  subeeqnently  to  the  dedsian  of  the  principal  ca—» 
it  weuB  specifically  proYided  that  judgments  should  be  subject  to  levy  and 
sale  under  execution.  But  the  construction  of  this  provision  has  been  Tery 
strict,  and  while  the  court  felt  compelled  to  hold  that  by  a  direct  lery^ 
upon  the  judgment  itself,  of  an  execution,  it  could  be  sold  thereunder,  no 
jurisdiction  in  rem  of  the  judgment  could  be  acquired  by  the  levy  of  an  at- 
tachment upon  the  judgment  record;  that  it  could  be  attaohed  by  garnish- 
meut  only:  OehUtree  v.  ARgaouri  etc  B^y  Cb.,  49  Iowa,  160. 

In  Florida,  "  a  judgment  is  not  the  subject  of  levy  and  sale  under  exeontina 
from  a  court  of  law":  fTitew  y.  IfaOeion,  17  FLa.  630-642.  No  disooiiaiatt 
of  the  question  is  attempted,  the  court  simply  saying:  ''Choses  in  aotioo,  as 
biUs,  bonds,  notes,  judgments,  and  the  like^  are  not  the  subjeot  of  levy  and 
sale  under  execution." 

In  California,  this  question  has  reoeived  more  attention.  In  Adan»  t. 
HadoeUt  7  OaL  187,  the  court  gave  sanction  to  the  doctrine  that  a  judgmeni 
was  subject  to  levy  and  sale  at  execution.  The  oonrt  there  say  that  tha 
statute  subjects  *'  debts  and  credits  "  to  execution,  and  that  a  judgment  is  a 
debt  of  record,  and  the  parties  to  it  are  called  judgment  creditor  and  debtor. 
The  wisdom  of  such  a  construction  is  seriously  questioned  in  CraniaU  t. 
Blen,  13  Id.  15.  In  MeBride  v.  FalUm,  65  Id.  301,  it  was  distinotly  held  that 
a  judgment  cannot  be  levied  upon  and  sold  under  execution,  as  personal  prop- 
erty capable  of  manual  delivery,  and  that  it  can  only  be  reached  by  the  stat- 
utory remedy  similar  to  garnishment.  The  court  say:  "The  fact  that  a  debt 
is  evidenced  by  a  judgment  does  not,  in  our  opinion,  nuJce  it  anything  more 
or  less  than  a  debt,  or  more  capable  of  manual  delivery  than  it  would  be  if 
not  so  evidenced.  No  provision  is  made  for  attaching  or  levying  on  evidences 
of  debt.  It  is  the  debt  itself  which  may  be  attached."  That  a  judgment  is 
not  subject  to  levy  and  sale  under  execution,  and  that  the  proper  remedy  is 
by  garnishment  of  the  judgment  debtor,  is  decided  with  even  more  emphasis 
in  Dore  v.  Dougherty ^  13  Pac.  Rep.  621  (GaL). 

In  Louisiana,  a  judgment  is  subject  to  levy  and  sale  under  exeonticn. 
In  Safford  v.  Maxwell,  23  La.  Ann.  945,  the  eourt»  after  remarking  that  tha 
remedy  by  garnishment  of  the  judgment  debtor  is  merely  cumulative,  oon- 
tinue:  **  We  see  no  reason  to  compel  a  judgment  creditor  to  resort  to  the  de- 
lay of  the  garnishment  process  in  order  to  ascertain  a  credit  belonging  to  his 
debtor,  when  evidence  of  that  incorporeal  right  appears  on  the  publio  records 
fai  the  form  of  a  judgment  or  suit."  See  the  previous  oases  of  Hamia  v.  Bry, 
5Id.  651;  8.  C,  52  Am.  Deo.  606;  Bighiory.  SSdeO,  9 Im,  AaiL  602. 
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State  v.  Bbnham. 

t  tKwX  of  siiiidietinflnt  far  BBidar,  whmn  H  mgipmnA 
X  boy  mboat  sixteea  yean  old;  that  tbo  decoMad 
woghing  aboot  170  poundi;  that  the  Utter 
to  vinp  the  boy,  and  advanced  «pon  bim  for  the  pnrpoee 
with  aa  oK-^^md  m  bk  band,  — it  ia  importaDt  that  the  jniy  ahoold  con* 
tbft  III  111  I II  atnagth  of  defeadaat  and  deeoaaed,  the  aiae  and  ohar* 
of  the  ox-goad,  and  the  manner  in  which  deceased  threatened  to 
it,  and  the  manner  in  which  he  entered  npon  the  execntion  of  that 
threat;  and  the  eoort  ahoold  call  their  attesticn  thereto  by  |ttt>per  in- 


JrsnFTCfo  HoincmL  —  If  deceased  intended  to  take  the 
life  of  defendant^  or  to  do  him  some  enormoQs  luviLly  harm,  it  wonld  be 
Ixwfnl  for  bim  to  kill  bis  aasailant  if  be  oonld  by  no  other  means  pre- 
▼cnt  the  aasanlt.  Bot  if  deceased  intended  only  a  simple  non-feloniou 
aasanlt^  sncii  aa  cfaastiaing  or  whipping  the  defendant,  and  defendant 
IdHed  him  to  prevent  snch  assanlt,  it  wonld  be  at  least  manslaughter. 
SRB  DwrmsnASTT  Sought  Decbased  with  View  to  Provokb  Dim- 
CTLTT  OB  Bbiro  ON  QuARBBL,  and  afterwards  kills  deceased,  he  cannot 
plead  self-defense. 

p-Dsnacra — Great  Bodily  Injury. — Defendant  is  justified  in  taking 
bis  assailant's  life  to  save  himself  from  imminent  and  enormous  bodily 
injury,  felonious  in  its  character;  and  an  instruction,  that  to  justify  kill- 
ing another  the  defendant  must  show  that  it  was  reasonably  necessary 
to  save  bis  own  life,  ii  eironeous  in  failing  to  so  state. 

iBSiRucnoir  Which  has  Tendbnot  to  Mislead  Jury  aHOULD  ifor  bb 
Qirmst. 

AooDBsiTAL  Killing,  when  Ezcusablb.  —  If  one  in  domg  a  lawful  act, 
without  any  intention  of  bodily  barm,  and  using  proper  precautions  to 
prevent  danger,  unfortunately  happens  to  kill  another,  tho  law  excuses 
the  killing.  Accidental  killing  wholly  to  be  excused  from  all  guilt  must 
be  caused  in  the  doing  of  some  lawful  act. 

AuQiDBirrAL  KiLLiNo  NOT  EXCUSABLE.  —If  defendant  points  a  loaded  gun 
at  deceased  under  circumstances  which  would  not  havo  juBtitiod  him  in 
abootiiig  him,  and  deceased  seized  the  gun  and  struggled  for  it  to  save 
himself  from  the  threatened  injury,  and  in  the  struggle  it  went  off  with- 
oat  being  purposely  shot  ofif  by  the  defendant,  the  latter  could  not  claim 
that  the  honucide  was  excusable:  it  would  be  manalaughtor. 

Indigtmeivt  for  murder,  upon  the  trial  of  which  defendant 
was  found  guilty  of  manslaughter.  Defendant  was  a  boy  six- 
teen years  old,  living  with  his  father.  Deceased  was  a  man 
of  average  height,  weighing  about  170  pounds,  aged  about 
thirty  years,  stout  and  vigorous.  The  farms  of  deceasod  and 
of  defendant's  father  were  on  opposite  banks  of  a  creek  about 
a  rod  wide  and  two  or  three  feet  deep.  The  only  evidence 
against  the  defendant  consisted  of  two  statements  made  by 
the  deceased  between  the  time  he  received  his  iniuries  and 

Am.  Dae.  Vol.  Xcn— 47  ^ 


4 


418  State  v.  Benham.  [Iowa, 

when  he  died,  which  were  admitted  as  dying  declarations. 
They  were  made  at  different  times,  one  to  his  wife,  Mrs. 
Shepard,  and  the  other  to  Mrs.  Hunt,  in  the  hearing  of  her 
husband.  The  substance  of  Mrs.  Shepard's  testimony  was 
that  Shepard  was  at  the  creek  with  an  ox-team  loading  sand; 
that  Benham  came  along  with  a  gun  on  his  shoulder,  on  the 
opposite  side  of  the  creek,  looking  for  some  cattle;  that  they 
had  some  dispute  about  cattle;  that  the  young  man  accused 
Shepard  of  shooting  cattle;  that  Shepard  answered  that  he 
had  shot  no  cattle,  and  that  if  he  told  him  so  again  he  would 
thrash  him.  Benham  repeated  that  he  had  shot  cattle,  and 
that  he  could  shoot  too.  Shepard  started  across  the  creek 
after  him,  and  when  about  the  middle  Benham  advanced  and 
presented  the  gun  at  his  breast.  Shepard  sprung  out  of  the 
water,  took  hold  of  the  gun  to  push  it  down,  and  it  was  dis* 
charged  into  his  thigh.  Deceased  had  an  ox-goad  in  his  hand. 
No  further  statement  of  the  case  is  needed  to  understand  the 
opinion.    Defendant  appeals. 

E,  W.  Eastmany  for  the  appellant 

Henry  O'Connor  and  J.  H.  Bradleyy  for  the  state. 

By  Court,  Dillon,  J.  It  is  not  denied  that  the  fatal  meet- 
ing between  the  deceased  and  defendant  took  place  at  the 
creek,  and  on  the  day  named  in  the  indictment.  How  much 
the  dying  declarations  establish  is  the  principal  question  aris- 
ing upon  the  evidence. 

The  deceased  at  no  time  charged  the  defendant  with  having 
purposely  discharged  the  gun  at  him.  He  complained  of  his 
conduct  in  other  respects,  such  as  refusing  to  assist  him;  but 
upon  repeated  examinations  of  the  evidence,  we  do  not  dis- 
cover that  he  even  stated  that  the  defendant  intentionally  shot 
him.  Had  he  so  believed,  he  would  most  likely  have  so 
declared. 

There  is  no  reason  to  question,  upon  the  evidence  as  it 
stands,  that  the  meeting  at  the  creek  between  Shepard  and 
young  Benham  was  accidental.  Shepard  was  there  hauling 
sand,  and  Benham  happened  along  with  his  gun,  having  been 
sent  out  to  drive  away  the  cattle.  Whether  the  cattle  were  in 
view  at  the  time  the  gun  went  off  does  not  appear. 

On  the  merits,  the  defense  must  rest  upon  one  of  two  grounds: 
1.  That  the  fatal  shot  was  given  in  necessary  self-defense; 
this  assumes  that  it  was  intentional,  but  justified  from  ueces- 
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fiity;  2.  That  it  was  purely  accidental,  and  under  circum- 
Btances  to  which  the  law  will  ascribe  no  guilt 

Which  of  the  two  commenced  the  altercation  or  dispute 
about  the  cattle  is  not  clear.  But  it  is  clear  from  the  testi- 
mony of  the  wife  and  the  Hunts  that  the  deceased  made  the 
first  threat  of  an  assault;  that  he  either  had  in  his  hand,  or 
what  is  more  probable,  as  he  was  loading  sand,  took  up,  the 
oz-goad,  with  which  to  execute  the  threat;  that  he  was  so 
angry  that  he  plunged  into  the  stream,  threatening  to  thrash 
the  boy,  and  that  he  crossed  it  for  this  purpose. 

So  far  there  is  no  dispute.  Now,  it  is  to  be  recollected  that 
the  deceased  was  a  large  and  strong  man,  weighing  about  170 
pounds,  and  the  defendant  a  boy  of  sixteen  years  of  age.  It 
is  probable  that  physically  the  deceased  was  much  the  superior 
of  the  boy. 

The  physical  capacity  of  the  two  persons  would  be  an  im- 
portant consideration  for  the  jury  in  determining  the  question 
whether  the  defendant  in  what  he  did  was  within  the  law  of 
necessary  self-defense.  So  the  size  and  character  of  the  ox-goad 
or  weapon  which  the  deceased  seized  or  had,  the  manner  in 
which  he  threatened  to  use  it,  and  in  which  he  entered  upon  the 
execution  of  that  threat,  would  also  be  important  considera- 
tions for  the  jury. 

Now,  none  of  these  circumstances  are  in  any  manner  alluded 
to  in  the  charge  of  the  court.  The  attention  of  the  jury  should 
have  been  called  to  these  circumstances, — that  is  to  say,  to 
the  nature  and  character  of  the  advance  of  the  deceased  upon 
the  defendant. 

And  the  jury  should  have  been  directed  to  ascertain  whether 
all  the  circumstances  in  evidence  denoted  or  showed  an  inten- 
tion on  the  part  of  Shepard  to  take  the  life  of  Benham,  or  to 
do  him  some  enormous,  some  dreadful  bodily  harm;  if  they 
didy  then  Benham  in  self-defense  might  lawfully  take  the  life 
of  his  assailant,  provided  he  used  all  the  means  in  his  power 
otherwise  to  save  his  own  life  or  prevent  the  intended  harm; 
such  as  retreating,  if  the  assault  was  not  so  sudden,  fierce,  and 
dangerous  as  to  render  retreat  unsafe;  or  if  retreat  were  not 
practicable,  then  by  disabling  his  adversary,  instead  of  killing 
him,  if  it  were  within  his  power  simply  to  disable  him. 

And  to  make  the  above  more  plain  to  the  jury,  it  would  be 
well  to  add,  that  if  the  defendant  had  no  reasonable  ground  to 
believe  that  he  was  in  danger  of  death  or  great  bodily  harm, 
but  had  reasonable  ground  to  believe  that  the  deceased  only 
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intended  a  simple  or  ordinary  non-felonioQ8  aBaault, — simply 
intended  to  chastise  or  whip  him, — this  would  not  justify  the 
•defendant  in  resorting  to  the  extreme  measure  of  taking  the 
life  of  his  assailant;  and  if  under  such  circumstances  the  de- 
fendant intentionally  fired  the  gun,  he  would  be  guilty  of  at 
least  manslaughter.  Nor  would  defendant  be  justified  by  the 
laws  of  the  land  in  shooting  at  another,  if  he  had  no  reason  to 
euppose  himtself  in  danger  of  death  or  enormous  bodily  harm, 
merely  because  it  might  be  regarded  as  disgraceful  or  dis- 
honorable not  to  stand  his  ground. 

Nor  can  the  defendant  get  the  benefit  of  the  plea  of  self- 
defense  if  he  sought  the  deceased  with  a  view  to  provoke  a 
difficulty  or  to  bring  on  a  quarrel:  StaU  v.  Nedy,  20  Iowa,  108. 

The  law  regards  human  life  as  the  most  sacred  of  all  in- 
terests committed  to  its  protection,  and  there  can  be  no  suc- 
ceesful  setting  up  of  self-defense  unless  the  necessity  for  taking 
life  is  actual,  present,  urgent, — unless,  in  a  word,  the  taking 
of  his  adversary's  life  is  the  only  reasonable  resort  of  the  party 
to  save  his  own  life,  or  his  person  from  dreadful  harm  or  severe 
calamity,  felonious  in  its  character:  State  v.  Thampsonj  9  Iowa, 
188  [74  Am.  Dec.  342];  S.  C,  20  Id.  569. 

In  the  main,  the  charge  of  the  court  was  very  correct,  but  it 
was  defective  in  the  particular  above  suggested, — it  was  not 
closely  enough  applicable  to  the  case. 

The  case  was  very  peculiar,  and  we  may  add,  in  view  of  the 
evidence,  not  a  little  difficult.  There  wa«  special  necessity  for 
great  care  in  the  instructions  to  the  jury.  In  addition  to  omit- 
ting to  allude  to  the  respective  sizes  and  ages  of  the  defendant 
and  deceased,  the  character  of  the  weapon  used  by  the  de- 
ceased, and  the  nature  of  the  advance  or  assault  by  the 
deceased,  the  charge  of  the  court  waa,  in  one  or  more  instanoeSy 
erroneous  or  calculated  to  mislead  the  jury. 

Thus  in  the  eighth  instruction  the  court  charged  that,  in 
•order  to  make  out  self-defense,  the  taking  of  the  life  of  the 
deceased  must  have  seemed  to  the  defendant  reasonably  neces- 
sary to  save  his  own  life;  thus  omitting  to  give  the  defendant 
the  benefit  of  the  plea  of  self-defense  if  he  took  his  assailant's 
life  to  save  himself  from  imminent  and  enormous  bodily  in- 
jury, felonious  in  its  character:  See,  on  this  subject,  StiUc  ▼. 
Kennedy,  20  Iowa,  569;  State  v.  Thompwn,  9  Id.  188  [74  Am. 
Dec.  842];  State  v.  WelU,  1  N.  J.  L.  424;  StaJU  v.  DteUotU,  19 
Iowa,  447;  State  v.  Neely,  20  Id.  108. 

Then,  again,  the  twelfth  instruction  is  quite  faulty,  espe- 
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cially  in  its  application  to  tbe  circumstances  of  the  case.  It 
contains  this  language:  "Proof  of  angry  words,  actions,  or 
gestures,  expressions  of  contempt  without  blows,  without  any 
assault,  would  not  be  sufficient  to  reduce  the  crime  to  man* 
slaughter.  But  if  the  assault  is  made,  and  death  ensues  to 
the  party  assaulting,  and  there  is  no  eridence  of  deliberation, 
it  would  be  manslaughter;  and  if  the  assault  was  violent,  and 
the  instrument  or  weapon  used  was-  a  dangerous  weapon,  as 
a  loaded  gun,  and  such  assault  was  under  such  circumstances 
as  would  lead  a  man  of  ordinary  prudence  to  fear  for  his  life, 
then,  if  death  follows  to  the  assailant,  the  killing  would'  be 
justifiable.'' 

This  instruction,  to  have  any  application,  must  refer  to  the' 
assault  of  the  deceased  upon  the  defendant.  But  the  deceased 
had  no  loaded  gun.  It  was  the  defendant  who  had  the  gun. 
By  the  use  of  this  illustration  of  a  deadly  weapon  in  the 
hands  of  an  assailant,  it  would  be  very  easy,  if  not  natural, 
for  the  jury  to  construe  this  instruction  a»  referring  to  an  as- 
sault by  the  defendant  with  a  loaded  gun  upon  the  deceased. 
Such  a  state  of  facts  is  just  the  reverse  of  the  case  before  the 
jury. 

If  the  jury  should  believe  that  the  defendant  discharged  the 
gun  intentionally,  the  above  sufficiently  refers  to  the  legal 
principles  upon  which  the  plea  of  self-defense  must  rest.  But 
suppose  the  jury  shall  believe  that  the  gun  was  not  intention* 
ally  discharged  by  the  defendant,  what  is  then  the  law  of  the- 
case?  It  is  this:  Accidental  death,  wholly  to  be  excused 
troxa  ail  guilt,  must  be  caused  in  the  doing  of  some  lawful. 
act. 

The  law,  in  its  solicitous  regard  for  human  life,  requires  all 
reasonable  and  due  caution  in  the  use  of  dangerous  articles  or 
instruments.  If  one,  in  doing  a.  lawful  act,  without  any  in- 
tention of  bodily  harm,  and  using  proper  precaution  to  prevent 
danger,  unfortunately  happens  to  kill  another,  the  law  excuses 
the  killing:  Fost  258;  1  East  P.  C,  c.  6,  sec.  40,  p.  266;  Id., 
c.  5,  sees.  8,  36;  1  Russell  on  Crimes,  657,  658;  Whart.  Crim. 
L.,  2d  ed.,  382,  385. 

If,  therefore,  the  defendant  pointed  a  loaded  gun  at  the  de* 
ceased,  under  circumstances  which  would  not  have  justified 
him  in  shooting  the  deceased,  and  the  deceased  seized  it  and 
struggled  for  it  to  save  himself  from  the  menaced  injury  from 
it,  and  in  the  struggle  it  went  off  without  being  purposely 
shot  off  by  the  defendant,  the  latter  could  not  claim  that  the 
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homicide  was  excusable.  It  would  be  manslaughter;  and 
the  circumstances  relied  on  wholly  to  excuse  the  defendant 
would  be  regarded  by  the  court  in  affixing  the  amount  of  pun- 
ishment. 

The  converse  of  the  last  proposition  would,  of  course,  be 
true,  viz.:  that  if  the  defendant  pointed  a  loaded  gun  at  the 
deceased,  and  *^  it  went  off,"  under  circumstances  in  which  it 
would  have  been  lawful  to  have  shot  it  off,  the  defendant 
would  be  regarded  by  the  law  as  being  guilty  of  no  offense. 

It  is  not  necessary  to  notice  specially  the  other  errors  as- 
signed* 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  trial  de  novo. 

Reversed. 


SiLV-DXFXNSS,  WHur  JuaTiiTUM  HoMiomB:  See  the  law  of  lelf-deff 
treated  at  length  in  People  v.  Batehelder,  S5  Am.  Deo.  231,  and  note. 

Ck>ifPABATivs  Strength  ow  Dxtevdant  and  DaoKASXD:  See  Wise  ▼.  State^ 
S5  Am.  Dee.  595,  and  note. 

Thb  prdtoifal  GA8B  18  drxD  to  the  point  that  the  law  gives  a  person  the 
same  right  to  take  another's  life  to  protect  himself  from  great  bodily  harm 
as  it  does  to  protect  his  life,  in  Staie  v.  Burke,  90  Iowa,  331-334;  Siaie  v. 
Middkham,  62  Id.  150-155;  Staie  v.  Makan,  68  Id.  80S.  It  is  distmgnished 
in  State  ▼.  SuUioan,  51  Id.  144. 


GhUBOHILL    V.    MOBSB. 

[28  Iowa,  129.] 

JuilOlflKT  D  LiKN  ONLY  ON  InTKBUT  OT  JUDOIONT   DSBOOB.  — If  he  hlS 

no  interest,  the  judgment  cannot  operate  as  a  lien;  as  where  he  has  as- 
signed his  interest,  of  which  fact  the  judgment  creditor  had  no  notioe. 
School  Lands.  —  Assionment  ow  Ck>NTBAOT  to  Pubghasb  nhed  vot  bi 
Filed.  Contract  to  sell  school  land  as  soon  as  the  purchaser  shall  pay 
therefor  may  be  assigned  under  the  code.  But  the  assignment  does  not 
hare  to  be  recorded  in  the  office  of  the  commissianer,  nor  would  its  be- 
ing filed  there  operate  as  notice  to  third  persons.  Consequently  a  judg- 
ment against  a  holder  of  such  a  contract^  who  prior  thereto  had  assigned 
the  same,  does  not  affect  the  title  of  the  assignee,  although  the  plaintifl 
had  no  notice  of  such  assignment. 

PUBOHASIB  AT  EZSOUTION  SaLX  OV  MxBX   EQUITT  OW  JUDOMBNT   DZBTOB 

Takes  SxrBJser  to  Bights  of  persons  holding  prior  equities,  as  whers 
the  equities  are  equal,  the  first  in  time  is  first  in  right.  Hie  rule  relat- 
ing to  l^gal  titles  that  the  purchaser  thereof  tskes,  freed  from  the  equi- 
ties of  third  persons  of  which  he  had  no  notice,  does  not  apply  to  such 


Bqval  EQumxB— Jxtdqmxnt  without  Notice  or  AssxaHMxinr.  —  Assignat 
of  contnust  to  buy  school  land  holds  an  equal  equi^  with  one  who  !•- 
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ooven  a  Judgment  agamst  the  assignor,  subeequent  to  tlie  aaignment, 
bnt  witboat  notice  of  it;  and  their  equities  being  equal,  the  assignee,  be- 
ing first  in  time,  will  be  held  first  in  right. 

FVBGHAaSB  OF    RXAL  ESTATB  AT  EXSOUTION    SaLB    NEED    NOT  PlACB  AhT 

Btidsrob  or  his  Salb  on  Rboord  until  twenty  days  after  the  expira- 
tion of  the  fnll  time  of  redemption,  as  the  publicity  of  the  proceedings 
is  constructive  notice  of  the  rights  of  the  purchaser  np  to  that  time,  bnt 
no  longer  under  the  statute. 

Equitable  proceeding  to  compel  the  proper  officer  to  isBue 
to  plaiDtiff  a  certificate  of  purchase  for  certain  school  land, 
and  to  quiet  his  title  thereto  as  against  defendants.  The  fiactB 
of  the  case  are  briefly  as  follows:  Morse  purchased  the  land 
in  controversy  from  the  school  fund  commissioner,  April  20, 
1854;  paid  one  fourth  of  the  purchase-money  down,  and  gave 
his  note  for  the  balance.  The  official  then  issued  to  him  a 
contract  to  convey  the  land  to  him  or  his  assigns  upon  the 
payment  of  the  notes.  This  contract  was  executed  in  dupli- 
cate, one  being  retained  by  the  officer,  the  other  given  to 
Morse,  April  3,  1885.  Morse  assigned  his  contract  to  Sloan, 
by  writing  upon  the  copy  in  the  school  fund  commissioner's 
office.  The  subsequent  assignments  were  upon  the  copy  given 
to  Morse,  and  which  plaintiff  never  saw  until  the  commence- 
ment of  this  action.  March  13,  1857,  Sloan  assigned  this 
contract  to  defendant  Fitch.  July  20,  1857,  the  judgment 
under  which  plaintiff  claims  was  recovered  against  Sloan, 
and  this  property  was  sold  at  execution  sale  thereunder,  July 
80,  1859.  August  11,  1861,  Fitch  assigned  the  contract  to 
defendant  Penfield.  Plaintiff,  having  become  by  assignment 
the  holder  of  the  title  founded  upon  the  execution  sale,  pro- 
cured a  sheriff's  deed  of  the  land  March  4,  1862,  and  had  it 
recorded  the  same  day.  Both  parties,  before  the  commence- 
ment of  the  suit,  made  the  proper  tender  to  the  official,  and 
demanded  a  certificate  of  purchase,  which  was  refused.  Judg- 
ment went  for  defendants  below,  and  plaintiff  appeals. 

Winslow  and  LindUy,  for  the  appellant. 
Seevers  and  WiUiams,  for  the  appellees. 

By  Court,  Cole,  J.  It  will  be  seen  by  reference  to  the  facts 
as  stated  above  that  Sloan  had  assigned  his  interest  in  the 
contract  before  the  judgment,  under  which  plaintiff  claims, 
was  recovered.  At  the  date  of  the  judgment,  then,  Sloan  had 
no  interest  upon  which  the  judgment  could  operate  as  a  lien. 
For  a  judgment  is  a  lien  only  on  the  interest  of  the  judgment 
debtor:  Norton  v.  WiUiaTnSj  9  Iowa,  528;  BeU  v.  Evans^  10  Id. 
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364;  Jonea  v.  Jones^  13  Id.  276;  Blaney  v.  HankSj  14  Id.  400; 
Parker  v.  Pierce,  16  Id.  227;  Seevera  v.  Delaahmutt,  11  Id.  174 
[77  Am.  Dec.  139];  Welton  v.  Tizzard,  15  Id.  495;  Haya  v* 
3%ode,  18  Id.  52. 

But  the  further  question  arises  in  the  case  upon  the  fact 
that  the  assignment  of  the  contract  of  purchase  by  Morse  to 
Sloan  was  made  upon  the  contract  filed  and  recorded  in  the 
office  of  the  school  fund  commissioner,  and  no  assignment  by 
Sloan  to  any  other  person  was  made  on  that  contract. 

The  statute  then  in  force  provided  'that  when  the  sale  of 
school  lands  was  made  upon  a  partial  credit  the  contract 
should  be  reduced  to  writing,  signed  by  the  parties,  and  filed 
and  recorded  in  the  office  of  said  commissioner.  It  also  pro* 
vided  that  it  should  be  lawful  for  such  purchaser  or  his  as- 
signee at  any  time  to  pay  the  amount  due  on  the  contract  and 
receive  a  certificate  of  purchase:  Code  of  1861,  sec.  1050.  The 
statute  recognized  the  assignability  of  such  contracts,  by  giv- 
ing to  the  assignee  the  same  rights  thereunder  as  were  given 
to  the  purchaser  himself.  And  it  does  not  provide  for  or  re- 
quire the  assignment  to  be  filed  or  recorded  in  the  office  of  the 
commissioner;  nor  does  it  make  the  recording  of  the  contract 
there  any  notice  to  third  persons  of  the  rights  of  parties  therein. 
But  the  idea  of  notice  to  third  parties,  from  such  recording,  is 
very  directly  negatived  by  the  subsequent  sections  of  the  same 
code  of  1851:  See  sec.  1211  et  seq.,  Revision  of  1860;  sec.  2220 
et  seq.  We  conclude,  therefore,  that  the  fact  of  the  assignment 
to  Sloan  being  upon  the  contract  filed  in  the  office  of  the  com- 
missioner, while  there  is  none  from  him  also  filed  there,  does 
not  change  or  afiect  the  rights  of  the  parties  in  this  case. 

The  questions  as  to  the  rights  of  a  purchaser  of  the  legal 
title  of  a  judgment  debtor  upon  execution  sale,  and  whether 
such  purchaser  takes  the  same  discharged  of  equities  of  third 
parties  thereto,  of  which  he  had  no  notice,  are  not  involved, 
and  do  not  arise  in  this  case.  The  plaintiff  purchased  with  a 
fiill  knowledge  that  he  was  acquiring  thereby,  not  the  legal 
title,  but  only  an  equity;  and  of  course,  such  equity  as  Sloan 
had  in  the  property,  and  upon  which  the  judgment  was  a  lien. 
Having  purchased  Sloan's  rights,  he  comes  into  a  court  of 
equity  to  obtain  the  legal  title.  And  here  he  seeks  the  legal 
title  as  against  a  defendant  who  has  also  purchased  Sloan's 
rights  in  good  faith  and  for  a  valuable  consideration  paid.  So 
far,  l^en,  the  parties  stand  upon  equal  equity.  But  the  de- 
fendant purchased  Sloan's  rights,  and  paid  therefor  before  the 
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defendaat  did.  Sach  being  the  caae>  it  is  a  maxim  of  equity, 
that  where  the  equities  are  in  other  respecta  equal,  que  prior 
t9t  tempore^  prior  est  jure^  who  is  first  in  time  is  first  in  right, 
or  as  it  is  liberally  translated,  ''he  has  the  better  title  who 
was  first  in  point  of  time":  1  Story's  Eq.  Jur.,  sec.  64  d; 
Broom's  Legal  Maxims,  329. 

Where  a  purohaser  acquires  the  legal  title  as  well  as  an  equal 
equity,  he  is  then  protected  and  fortified  against  the  equal 
equity  of  his  adverse  claimant:  1  Story's  Eq.  Jur.,  sees.  64, 
64  c. 

The  equities  of  the  defendant  Penfield  in  this  case  are  of 
such  a  character  that  they  are  entitled  to  protection  in  a  court 
of  equity:  See  Parker  v.  Pierce,  16  Iowa,  227;  Vannice  v.  Bergen^ 
16  Id,  556;  WaUace  v.  Bartle,  21  Id.  346;  Lathrop  v.  Brown, 
23  Id.  40.  The  case  of  Bank  etc.  v.  Anderson,  14  Id.  544,  cited 
by  appellant's  counsel,  was  different  from  this,  in  that  the  legal 
title  was  by  the  records  of  the  county  in  the  mortgagor,  at  the 
date  of  the  mortgage,  under  a  foreclosure  of  which  the  defend- 
ant claimed. 

The  doctrine  of  estoppel,  as  well  as  that  in  relation  to  dili- 
gence, are  alike  correctly  stated  by  the  appellant's  counsel; 
but  in  our  view,  the  facts  do  not  afibrd  a  basis  for  the  applica^ 
tion  of  either  doctrine  as  claimed  in  this  case. 

A  reference  to  the  statement  of  facts  will  show  that  not  only 
had  Sloan  assigned  the  contract  before  the  rendition  of  the 
judgment  under  which  plaintifi^  claims,  but  it  will  also  be  seen 
that  the  defendant  Penfield  purchased  the  contract  more  than 
a  year  and  twenty  days  after  the  execution  sale,  and  before 
the  plaintiff  procured  his  sheriff's  deed  to  the  property.  Our 
statute  provides  (Revision,  sec.  3355):  "The  purchaser  of  real 
estate  at  a  sale  on  execution  need  not  place  any  evidence  of 
hi0  purchase  upon  record  until  twenty  days  after  the  expira- 
tion of  the  full  time  of  redemption.  Up  to  that  time  the  pub- 
licity of  the  proceedings  is  constructive  notice  of  the  rights  of 
the  purchaser,  but  no  longer."  At  the  sale  under  execution, 
the  sheriff  gave  to  the  purchaser  a  certificate  of  sale,  and  the 
right  of  redemption  existed  for  one  year;  so  that  the  proceed- 
ings were  notice  for  one  year  and  twenty  days  from  the  sale. 

The  defendant  Penfield  acquired  his  rights,  by  purchase  of 
the  contract,  two  years  and  twelve  days  after  the  execution  sale, 
and  seven  months  and  twenty-four  days  before  the  sheriff's 
deed  was  made  to  the  plaintiff!.  Upon  the  basis,  then,  of  con- 
stroetive  noticei  even  if  the  assignment  in  the  office  of  the 
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Bchool-fund  commissioner  was  such,  the  defendant  Penfield  ac- 
quired his  rights  without  constructive  notice  even  of  the  plain- 
tiff's rights,  and  would  be  entitled  to  protection  as  against 
plaintiff's  title.  In  either  view  of  the  questions  made  in  the 
case,  the  judgment  of  the  district  court  must  be  affirmed. 


LixN  or  JuDOMBNT  UPON  Eqititablb  Intbbxst:  See  Cook  y.  D&kmt  74 
Am.  Dec  354,  and  note.  Judgment  lien  is  subjeet  to  all  equities  existing  in 
f  aTor  of  third  personB,  aa  to  the  debtor's  lands,  at  the  time  the  judgment  was 
rendered:  Buchan  v.  Sumner^  47  Id.  305.  See  Freeman  on  Judgments,  sec 
362.  The  principal  case  is  cited  to  the  point  that  "  it  is  now  the  settled  law 
•of  this  state  that  an  attachment  or  judgment  lien  does  not  take  precedence 
oyer  a  prior  unrecorded  deed  or  mortgage,  of  which  the  creditor  had  no 
notice/'  in  Fint  National  Bank  v.  IfayzleU,  40  Iowa,  659,  and  ^oy  ▼.  AHen, 
27  Id.  208. 

JmMiMSHT  Lien  is  Ck>innNiD  to  Actual  Istkrbst  or  Dxbior:  Ooomit 
▼.  JardoM,  22  Am.  Dec  236;  Freeman  on  Executiona,  sec  857* 


Fabb  V.  John. 

[28  Iowa,  286.] 

AuonoN  —  RiQuiBiNO  Obbtain  Amount  to  bb  Bui. — Owner  of  proper^ 
being  sold  at  auction  may  cause  the  auctioneer  to  publicly  announce  thai 
no  bids  less  than  five  cents  will  be  received;  and  after  such  notice  a  per- 
son who  bids  only  one  cent  in  advance  of  a  previous  bid,  although  the 
previous  one  was  a  bid  left  by  an  absentee,  acquires  no  title  to  article 
upon  which  he  bid. 

OwvEB  or  Pbofebtt  OrrxBBD  roB  Salb  at  Auction  has  Riobt  to  Pbb- 
SORiBB  Mannxb,  conditions,  and  terms  of  sale,  and  where  they  are  rei^ 
sonable  and  made  known  to  the  buyer,  they  are  binding  upon  him. 

Whxbb  Ownbb  Adybbtisbs  Lot  or  Vbbt  Valuablb  Pbopbbtt  to  bb 
Sold  at  Auotiom,  and  onlt  Otfbbs  for  sale  articles  of  very  little  valuer 
this  fraud  has  no  effect  upon  any  particular  sale  effected  at  this  auction. 

Replevin  for  a  sledge-hammer.  Plaintiff  advertised  by  bills 
or  posters  a  large  lot  of  very  valuable  property  to  be  sold  at 
auction.  At  the  sale  he  offered  only  articles  of  very  trifling 
value  or  use.  Defendant  and  his  friends  were  present  and 
were  ridiculing  the  sale,  and  raising  the  bids  one  cent  at  a 
time.  The  auctioneer  thereupon,  at  plaintiff's  request,  an- 
nounced that  no  more  bids  in  sums  less  than  five  cents  would 
be  received.  When  the  hammer  in  controversy  was  handed 
to  the  auctioneer,  he  announced  that  a  bid  of  two  dollars  had 
been  left  upon  it  by  an  absentee,  and  proceeded  to  cry  it  at 
that  figure.  Defendant  raised  the  bid  one  cent,  but  his  offer 
was  disregarded,  and  no  other  bids  being  made,  the  hammer 
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was  knocked  down  to  the  absentee.  After  the  sale  was  over 
defendant  took  possession  of  the  hammer,  tendered  two  dollars 
and  one  cent  to  plaintiff,  which  was  refused,  and  carried  the 
hammer  off  with  him. 

H.  and  R,  Amblevy  for  the  appellant. 
L.  G.  Palmer^  for  the  appellee. 

By  Court,  Colb,  J.  The  defendant  asked  the  court  to  in- 
Btruct  the  jury,  in  substance,  that  if  the  plaintiff  did  advertise 
largely,  as  shown  by  the  bill  or  poster,  and  at  the  sale  only 
offered  trifling  articles,  and  that  defendant  bid  the  highest  on 
the  hammer  and  took  possession  of  it  at  the  close  of  the  sale, 
as  was  customary,  and  tendered  the  price  bid  by  him  for  it, 
then  the  title  to  the  hammer  was  vested  in  the  defendant. 

The  court  refused  to  give  the  instructions  as  asked,  but  in- 
structed  the  jury  that  if  the  plaintiff's  auctioneer  announced 
publicly  and  in  the  hearing  of  defendant  that  no  bid  less  than 
five  cents  would  be  received,  and  defendant  only  bid  one  centi 
which  was  disregarded,  and  the  hammer  was  not  struck  off  to 
him,  then  defendant  acquired  no  title  to  the  hammer,  and  the 
plaintiff  was  entitled  to  their  verdict;  and  this  notwithstand- 
ing the  plaintiff  advertised  largely,  and  stated  that  the  bid  of 
two  dollars  was  by  an  absentee,  and  if  any  one  bid  more  for  ii^ 
to  let  him  have  it. 

The  owner  of  property  offered  for  sale  at  auction  has  tho 
right  to  prescribe  the  manner,  conditions,  and  terms  of  sale; 
and  where  these  are  reasonable  and  made  known  to  the  buyer, 
they  are  binding  upon  him,  and  he  cannot  acquire  a  title  in 
opposition  to  them  and  against  the  consent  of  the  owner.  A 
sale  at  auction,  like  any  other  sale,  must  have  the  consent  or 
agreement  of  both  the  vendor  and  vendee.  Without  this  con- 
sent, express  or  implied,  no  title  to  property  can  be  acquired. 
If  the  owner  of  the  property  practices  a  fraud  upon  the  bid- 
ders, he  may  be  liable  therefor,  but  such  fact  would  not  have 
the  effect  to  vest  the  title  to  property  in  a  bidder  with  whom 
no  contract  of  sale  was  ever  completed.  The  court  did  not  err 
in  either  refusing  or  giving  the  instructions  to  the  jury. 

Affirmed. 


Aironoiffs.  — It  ib  oompetent  for  seUar  at  pablio  auction  to  fix  mfaimmn 
prioe,  or  reeorvo  the  right  to  bid  himadf ;  pnmded  he  oauae  pablie  notioe  d 
moll  fMt  to  be  given:  iflBv  ▼•  ilafiiani;  88  Am.  Deo.  168. 
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Behbbns  v.  MgELenzib. 

[28  Iowa,  88&] 

iHJUVcnoH — Damaoxs  —  Gaks  or  Propkrtt  Subjxot  ov  LfjuiroTioN. — 
Injunctioii  preventing  defendant  from  digging,  or  in  any  way  disturbing 
the  surface  of  the  ground,  or  from  numufacturing  any  dirt  already  dog 
into  brick,  or  from  removing  any  brick  already  manufactored,  does  not 
prevent  him  from  protecting  from  the  rain  a  quantity  of  bricks  molded* 
dried  in  the  snn,  and  ready  to  be  burned.  It  would  be  no  violation  d 
the  injunction  for  him  to  take  steps  to  protect  the  bricks,  and  for  any 
loss  which  he  suffers  by  reason  of  his  neglect  so  to  do  plaintiff  will  nok 
be  liable  on  his  bond. 

iHJiTNcnoN  —  Attobnxt  Feb  Allowed  in  Action  on  Bond.  —  Beaaonable 
compensation  to  an  attorney  to  procure  a  dissolution  of  a  writ  of  injunc- 
tion, or  a  release  of  the  property  from  its  restraint,  may  be  reoovered  in 
an  action  on  the  bond,  if  the  injunction  was  wrongfully  issued. 

SiONiNO  Bond  while  Insane — No  Defense*  when.  —  That  obligor  wa» 
insane  when  he  signed  an  injunction  bond  is  no  defense  to  an  actioD 
against  him  thereon,  where  his  insanity  was  not  known  to  plaintiff  at 
the  time  he  signed  the  bond,  and  where  it  appeared  that  he  was  able  to 
transact  his  own  business. 

LiABiUTT  or  Insane  Persons.  — Insane  persons  are  generally  held  civilly 
liable  for  trespasses  and  torts,  as  the  actionable  quality  of  such  acts  doee 
not  depend  upon  intention.  They  are  not  usually  held  upon  executoiy 
contracts  not  for  necessaries,  especially  where  the  insanity  was  knowi» 
to  the  other  party.  But  they  are  liable  upon  executed  contraots  in  cases 
where  the  transaction  is  in  the  ordinary  course  of  bunneaa^  uriiere  the 
insanity  was  not  known  to  the  other  party,  and  the  parties  cannot  b* 
put  in  sUUu  quo. 

Action  upon  an  injunction  bond.  McKenzie  obtained  an 
injunction  against  BehrenSy  restraining  him,  among  other 
things,  "from  digging  earth,  clay,  sand,  or  gravel  upon  and 
from  said  premises,  or  disturbing  the  surface  thereof;  and 
from  using  or  manufacturing  that  already  dug  or  being  on 
said  premises  into  brick;  from  taking  any  brick  already  man- 
ufactured, and  being  thereon."  This  injunction  was  after- 
wards dissolved,  as  having  been  improperly  issued,  and  this 
action  was  brought  to  recover  damages  sustained  on  account 
thereof. 

WiUon  arhd  Dovd^  for  the  appellant. 
D.  E,  Lyorij  for  the  appellee. 

By  Court,  Dillon,  J.  1.  On  the  trial,  plaintiff  produced  a 
witness  who  testified  that  he  (plaintiff)  had  on  the  yard  about 
thirty-five  thousand  brick,  molded,  sun-drying,  and  ready  to 
be  put  into  the  kiln  at  the  time  the  injunction  was  served,  and 
that  these  brick  were  all  destroyed  by  a  rain  that  occurred  a  few 
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days  after  the  service  of  the  writ.  He  also  testified  that  if  plain- 
tiff had  been  allowed  by  the  writ,  he  could  have  saved  a  good 
deal  of  the  damages;  "  that  plaintiff  could  have  saved  all  the 
biick  that  were  destroyed  if  he  had  had  a  right  to  take  care 
of  them  while  the  injunction  was  in  force."  There  was  no 
contradictory  testimony  on  this  point. 

Defendant  asked  the  court  to  instruct  the  jury  as  follows:  — 

*'  2.  If  the  alleged  damages  resulted  from  the  negligence  of 
the  said  John  Behrens,  he  cannot  recover  in  this  action;  and 
if  the  jury  believe  from  the  evidence  that  any  damage  to  said 
brick  could  have  been  prevented  by  plaintiff,  by  reasonable 
care,  he  cannot  recover  for  such  damage  in  this  action." 
Altered  by  adding:  '^  Provided,  however,  that  the  plaintiff  is 
not  liable  for  any  want  of  care  on  his  part,  when  such  prop- 
erty  is  removed  from  his  custody  by  the  process  of  the  law; 
and  while  such  property  remains  in  the  custody  of  the  law, 
any  act  of  his  intermeddling  with  it  would  be  a  breach  of  the 
command  of  the  writ,  and  be  a  contempt;  the  responsibility 
for  proper  care  thereof  resting  on  the  party  serving  the  process 
of  the  law  until  it  is  returned  to  the  party  from  whose  pos- 
flession  it  is  taken  by  the  command  forbidding  him  from  using 
or  intermeddling  with  it  in  any  way." 

''  3.  No  claim  is  made  as  to  the  burnt  brick,  and  if  the  sun- 
dried  or  unburnt  brick  could  have  been  saved  from  damage 
)>y  the  said  John  Behrens  by  reasonable  care  and  diligence, 
and  if  the  jury  so  believe  from  the  evidence,  he  cannot  recover 
in  this  action  for  the  alleged  damages  to  such  brick."  Altered 
thus:  "  Provided,  however,  Behrens  is  in  no  wise  responsible 
for  any  want  of  care  of  the  unburnt  brick,  after  the  service  of 
the  injunction  on  him,  until  the  property  was  returned  to  him 
on  the  order  dissolving  the  injunction." 

What  the  writ  restrained  plaintiff  herein  from  doing  will 
be  seen  by  reference  to  the  statement  of  the  cause  prefixed  to 
,  this  opinion.  We  hold  that  the  writ  of  injunction  did  not  pre- 
vent the  plaintiff  from  taking  steps  or  using  efforts  to  protect 
the  brick  from  the  rain.  Such  steps  or  efforts  would  not,  as 
fiiupposed  by  the  court  below,  be  any  violation  of  the  com- 
mand of  the  writ. 

The  instructions  as  asked  should  have  been  given:  Davis  v. 
Fish,  1  G.  Greene,  406,  409  [48  Am.  Dec.  887];  2  Qreenl.  Ev^ 
«ec.  260,  and  oases  cited. 

The  alterations  made  by  the  court  were  erroneous. 

2.  The  defendant  asked  the  court  to  charge:  '^That  the 
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claim  for  seventy-five  dollars  as  counsel  fees,  paid  by  plaintiff 
for  services  in  said  injunction  suit,  is  not  a  proper  subject  of 
damages  in  this  action,  and  the  same  is  not  to  be  allowed  by 
the  jury."  Altered  by  the  court  thus:  "  Provided,  however, 
that  a  reasonable  amount  of  compensation  paid  for  legal  ser- 
vices, in  procuring  the  removal  of  the  writ  of  injunction,  is  a 
proper  item  of  damages." 

The  court  also  charged  that  "  reasonable  compensation 
paid  for  legal  services  in  procuring  a  release  of  the  injunc- 
tion," might  be  recovered  in  an  action  on  the  injunction  bond. 
The  defendant  excepted,  and  assigned  the  court's  ruling  in 
this  respect  as  error. 

We  are  aware  that  the  authorities  on  this  subject  are  con- 
flicting. We  have  re-examined  them  to  ascertain  the  rea- 
sons advanced  to  sustain  either  line  of  decision.  The  court 
instructed  that  reasonable  compensation  to  an  attorney  to 
procure  a  dissolution  of  the  writ,  or  a  release  of  the  property 
therefrom,  may  be  recovered  in  an  action  on  the  bond,  if  the 
injunction  was  wrongfully  issued. 

This  does  not  allow  attorney  fee  for  services  in  defending 
the  entire  suit,  but  for  defending  against  the  writ;  i.  e.,  for 
procuring  its  dissolution  or  a  release  of  the  property  from  its 
operation.  In  our  judgment,  the  better  reason  is  in  favor  of 
this  rule.  This  was  so  stated  arguendo  by  Baldwin,  J.,  in 
Campbell  v.  Chamberlain,  10  Iowa,  337,  which  was  an  action 
on  an  attachment  bond.  The  tendency  of  modem  adjudica- 
tion, if  not  indeed  the  very  decided  weight  of  judicial  opinion, 
Is  the  same  way:  Corcoran  v.  Judson,  24  N.  Y.  107;  Edwards 
V.  Bodine,  11  Paige,  224;  Thraie  v.  Qtmn,  3  Cal.  216;  Prader 
V.  Orim,  13  Id.  585;  Oarrett  v.  Logan,  19  Ala.  344;  Morris  v. 
Price,  2  Blackf.  457. 

The  case  of  NeweU  v.  Sanford,  13  Iowa,  463,  is  distinguish- 
able from  the  present  case,  in  that  the  claim  for  an  attorney's 
fee  was  not  upon  a  bond. 

3.  The  bill  of  exceptions  states  that  on  the  trial  the  defend- 
ant called  Dr.  Horr,  Dr.  Sprague,  Dr.  Finley,  and  other  wit- 
nesses, and  offered  to  prove  that  the  said  John  McKenzie,  at 
the  time  of  signing  said  injunction  bond  sued  on,  was  an  in- 
sane person,  and  had  been  insane  and  n>on  compos  msntis  for  a 
long  time  previous  to  the  commencement  of  said  injunction 
suit.    This  proof  the  court  refused  to  allow  to  be  made. 

Defendant  excepted,  and  now  assigns  this  ruling  of  the 
eourt  as  error. 
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The  decided  cases  are  far  from  being  uniform  on  the  subject 
of  the  liability  or  extent  of  liability  of  persons  of  unsound 
mind  for  acts  and  contracts  done  and  made  while  in  this  con- 
dition. 

Such  persons  are  generally  held  liable  civilly  for  trespasses 
and  torts,  as  the  actionable  quality  of  such  acts  does  not  de- 
pend upon  intention:  Morse  v.  Crawford^  17  Vt.  499  [44  Am- 
Dec.  349]. 

They  are  not  usually  held  liable  on  contracts  purely  execu- 
tory not  for  necessaries,  particularly  where  the  mental  un- 
Boundness  is  known  to  the  other  party,  or  might  have  been  by 
the  exercise  of  ordinary  observation. 

But  with  respect  to  executed  contracts,  the  tendency  of  mod- 
ern decision  is  to  hold  them  liable  in  cases  where  the  transac- 
tion is  in  the  ordinary  course  of  business,  is  fair  and  reasonable,. 
and  the  mental  condition  was  not  known  to  the  other  party,, 
and  the  parties  cannot  be  put  in  statu  quo:  Molton  v.  Camer- 
ouxy  2  Exch.  487;  affirmed  in  error,  4  Id.  17.  The  special 
verdict  in  that  case  being,  in  substance,  like  the  answer  in 
the  case  at  bar:  Beavan  v.  McDownellj  9  Id.  309;  Pason  v. 
Warren,  14  Barb.  488,  496;  Story's  Eq.  PL,  sec.  22&-238; 
Long  V.  lAmg,  9  Md.  348.  This  case  is  peculiar.  The  injunc- 
tion bond  was  filed  under  the  statute  without  consulting  the 
present  plaintiff. 

The  bond  was  not  the  result  or  evidence  of  a  negotiation  or 
contract  between  the  parties.  As  between  an  executory  and 
executed  contract,  the  present  transaction  resembles  the  lat* 
ter;  McKenzie  received  and  enjoyed  the  benefit  of  the  writ  oi 
injunction,  which  was  the  consideration  for  the  bond  which 
he  executed. 

The  answer  did  not  state,  nor  did  the  proposed  evidence 
offer  to  show,  that  the  present  plaintiff  or  the  clerk  knew  of 
McEenzie's  incompetency.  His  petition  for  the  injunction 
was  filed  by  respectable  attorneys. 

It  is  not  to  be  presumed  that  they  were  aware  of  their  client's 
alleged  mental  condition.  It  woiUd  seem  firom  these  consider- 
ations, as  well  as  from  other  facts  of  the  record,  that  McKenzie 
was  allowed  to  and  waf^  in  the  habit  of  transacting  his  own 
business. 

The  state  of  the  law  is  such  as  to  allow  us  to  decide  this 
case  upon  principle,  ond  thus  deciding  it,  we  are  of  opinion 
that  upon  the  circuiiiBtances  above  indicated  no  error  is  shown 
in  the  actiox>  of  U»<^  court  in  rejecting  the  proposed  evidenoe. 
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We  need  not  notice  the  other  points  made.  If  the  court 
allowed  too  wide  a  range  in  admitting  testimony  as  to  damages, 
the  error  in  this  respect  was  probably  cured  by  the  guarded  in- 
structions to  the  jury. 

For  the  error  first  noticed^  the  judgment  below  is  reTersed, 
and  the  cause  remanded. 

Reversed. 


Attoaztxt  Fbbs.  — The  law  reiatmg  to  the  allowioioe  of  attorney  fees  npon 
the  disBolutian  of  an  injnnotioa  will  be  fonnd  diecnssed  at  length  in  note  to 
TrapncUl  y.  McA/ee,  77  Am.  Dec.  158.    The  principal  case  is  there  cited. 

LuNATio  IS  BoFND  BT  CoNTBAOTS  made  before  inquisition  of  Innacy,  where 
no  nndue  adrantage  has  been  taken  of  him,  and  where  evidence  of  his  men- 
tal nnsonndness  was  not  so  manifest  as  necessarily  to  give  notice  of  his  in- 
competency to  contract:  Stmt  v.  McLure,  70  Am.  Dec.  196.  In  the  note  to 
this  case  the  law  is  laid  down  to  the  same  effect  as  in  the  principal  case.  See 
also  Bichardmm  v.  8tnmg,  65  Id.  430;  Beab  v.  See,  49  Id.  573. 

Lui^ATio  IS  LiABLX  lOR  ToBTS:  See  M6r»e  v.  Craiuiford,  44  Am.  Dec.  349^ 
and  note. 

CoKTBAors  OF  IiTSANB  PxBSQNB.  —  Where  a  contract  has  been  entered  into 
nnder  circumstances  which  would  ordinarily  make  it  binding,  by  a  sane  per- 
son with  an  insane  person,  and  each  contract  has  been  adopted  and  is  son^t 
to  be  enforced  by  the  representatives  of  the  latter,  it  is  no  defense  to  the 
same  party  to  show  that  the  other  was  non  commpoe  meniis  at  the  time  the  oon« 
tract  was  made:  Allen  v.  BerryhUl,  27  Iowa,  534,  citing  the  principal  case. 
It  is  also  cited,  and  the  liability  of  insane  persons  discnssed,  in  Atherc^  t. 
De  Armond,  44  Id.  234;  AhboU  v.  Creal,  56  Id.  177;  Alexander  v.  ffatkkm,  6S 
Id.  74.  It  is  cited  to  this  point  in  Fay  v.  BurdiU,  81  Ind.  440  (a  strong  case); 
Ifieka  v.  ManhaU,  8  Hun,  332. 

Attobnkt  Fbss  on  Dissolution  of  Injunction. — This  question  is  dis- 
cussed, and  the  principal  case  cited  and  followed,  in  Langworihy  v.  MeKehfe^f 
£6  Iowa,  51;  Phtmb  v.  Woodmamee,  34  Id.  122;  WaOaeeY.  ToHt,  45  Id.  88| 
and  ^V>rtf  V.  Leomi^  62  Id.  668.  It  is  also  cited  in  .^oUs  t.  ilmoU,  23  Ohio 
St.  270. 


Meyeb  V.  Mbybb. 

m  IOWA,  8M.] 
H6MB8I1AD    AND    DOWBR    OANNOT   BOTH    BB    CLAIMED  IN  SAMJI  PBBMTHBII. 

Widow  who  has  had  set  apart  to  her  in  fee,  as  dower,  a  dwelling-house 
and  part  of  the  forty  acres  allowed  by  law  as  homestead,  cannot  have  the 
remainder  of  said  forty  acres  set  apart  to  her  as  homestead. 

HoMXffTBAD — Termination  of  Riqht  to  Oooupt.  — Under  statute  giving 
wife  right  to  occupy  premises  as  homestead  until  "they  are  otherwise 
disposed  of  according  to  law,"  they  are  so  disposed  of  when  they  are  set 
apui  to  the  widow  in  fee  as  dower  upon  her  own  implication. 

BUMPTIONS.  — Thrashing  machine  used  by  a  husband  for  thrashing  kis  own 
grain,  and  that  of  other  people  for  hire,  is  not  exempt  from  exeontioo 
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under  the  Btatnte  exempting  "the  proper  tools  or  imploments  of  ^ 
farmer/*  and  it  goes  to  his  administrator  as  assets  to  be  administored. 
Propertt  Set  Apart  to  Widow  ukdkr  Siction  2361  or  Rbtision  is  not 
hers  abeolntely,  to  be  disposed  of  by  her  for  her  own  use  or  the  support 
of  her  family. 

John  Meyer  died  leaving  a  will,  ia  which  he  left  his  wife  a 
Bum  of  money  in  lieu  of  dower,  and  he  bequeathed  to  his  Bona 
the  homestead  occupied  by  himself  and  wife  during  life.  His 
wife,  the  present  plaintiff,  refused  to  take  under  the  will,  and 
elected  to  claim  dower  under  the  statute,  for  which  purpose 
she  commenced  proceedings,  and  had  set  apart  to  her  the 
dwelling-house  and  outhouses  belonging  to  deceased,  and  fif- 
teen and  sixty-three  hundredths  acres  of  land  upon  which 
the  same  were  situated.  This  land  was  part  of  a  solid  body 
of  more  than  forty  acres  owned  by  deceased  when  he  died. 
Plaintiff  now,  in  this  proceeding,  seeks  to  recover  from  the 
eons,  claiming  under  their  father's  will,  a  homestead  right  in 
a  sufficient  amount  of  the  remainder  of  the  tract  of  land  to 
make,  with  what  she  already  holds,  forty  acres.  The  facts 
about  the  other  points  in  the  case  will  appear  in  the  opinion. 

OroMt  and  Smith,  for  the  appellant. 

Daffiaon  and  Truej  for  the  appellees. 

By  Court,  Dillon,  J.  1.  Of  all  statutes,  none  should  be 
plainer,  more  exact  and  certain  in  meaning,  than  those  regu- 
lating the  distribution  and  descent  of  property.  It  may  be 
quite  confidently  affirmed  that  of  all  existing  statutes  in  this 
state  none  are,  in  many  material  respects,  more  obscure  and 
uncertain  than  those  which  undertake  to  .define  what  becomes 
of  and  who  is  entitled  to  a  man's  property  upon  his  death.  In 
illustration  of  this  remark,  we  may  refer  to  the  embarrassing 
questions  which  have  arisen  under  the  act  respecting  aliens: 
Revision,  c.  100,  art.  6;  Purezell  v.  Sindt,  21  Iowa,  540;  Stemple 
V.  Herminghouserj  8  Q.  Greene,  408;  Krogan  v.  Kinney,  15 
Iowa,  242;  Rheira  v.  Robbina,  20  Id.  45;  Oreenhdd  v.  Stanforth, 
21  Id.  595.  And  also  under  the  act  of  March  15,  1858,  pre- 
scribing the  descent  of  property:  Revision,  c.  100,  art.  7; 
Norria  v.  McOaffickj  21  Iowa,  201. 

And  now  this  record  presents  two  similar  questions  of  equal 
difficulty,  and  that  is  left  to  judicial  construction  which  should 
be  unmistakably  defined  by  legislative  words. 

Perceiving  that  unless  the  statutes  in  this  respect  are  revised 

many  other  questions  of  great  doubt  will  arise,  we  limit  oui 
▲k.  dkc.  vou  xcn— ^ 
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decision  strictly  to  the  case  in  hand,  with  reference  to  which 
the  subsequent  observations  are  to  be  taken. 

The  plaintiff  having  had,  at  her  own  instance,  the  only 
dwelling-house  and  the  fifteen  and  sixty-three  hundredths 
acres  of  land  set  off  to  her  in  fee  as  dower,  can  she  have  as- 
signed or  set  apart  to  her  in  addition  to  this  twenty-four  and 
thirty-seven  hundreths  acres,  or  enough  with  her  dower  to 
make  forty  acres,  the  amount  to  which  the  husband  would 
have  been  entitled  as  a  homestead?    We  think  not 

The  homestead  right  now  claimed  by  the  wife  is  based  upon 
chapter  98  of  the  Revision.  The  legal  title  to  all  the  land  was 
in  the  testator,  John  Meyer. 

Now,  the  statute  (Revision,  sec.  2298)  is  express  that,  ''sub- 
ject to  the  rights  of  the  surviving  husband  or  wife  as  declared 
by  law,  the  homestead  may  be  devised,  like  other  real  estate  of 
the  testator." 

The  testator  did  devise  it  to  his  sons.  This  he  could  do,  but 
this  disposition  must  be  subject  to  the  rights  of  the  plaintiff, 
his  surviving  wife.    What  are  those  rights? 

As  to  homestead,  those  rights  are  defined  by  section  2295  of 
the  Revision,  which  enacts  that,  ''upon  the  death  of  either  hus- 
band or  wife,  the  survivor  may  continue  to  possess  and  occupy 
the  whole  homestead  until  it  is  otherwise  disposed  of  according 
to  law."  This  gives  to  the  survivor  the  right  "to  possess  and 
occupy,"  but  does  not  confer  title. 

For  the  argument,  it  may  be  admitted  that  if  dower  had 
never  been  assigned  to  the  plaintiff,  or  if  she  refused  to  have 
it  asEdgned,  she  might,  as  the  head  of  the  fieimily,  have  con- 
tinued to  occupy  the-  house  used  as  a  home  at  the  time  of  her 
husband's  death  (Revision,  sees.  2278,  2295),  and  forty  acres 
of  land  in  connection  with  the  house,  as  long  as  she  should 
see  proper,  and  against  the  wishes  of  the  heirs  or  devisees  of 
the  husband. 

But  while  thus  "possessing  and  occupying"  in  her  character 
as  the  surviving  head  of  the  family,  she  could  not  alien  or 
dispose  of  the  land.  The  land  has  been  disposed  of  by  the 
will  of  the  husband;  and  this  disposition  the  statute,  as  we 
have  before  seen,  allows  him  to  make:  Revision,  sec.  2298. 
Now,  it  is  plain  that  the  statute,  in  reference  to  the  occupancy 
and  disposition  of  homesteads,  contemplates  a  house  used  as 
a  home. 

Under  other  provisions  of  the  statute  (Laws  1862,  c.  151,  p. 
578;  Revision,  sec.  2426  ( t  scq.),  the  widow  has  proceeded  to 
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faave  her  dower  assigned  to  her,  so  as  to  uiclude  the  dwelling- 
house,  and  enough  of  the  land  to  equal  the  amount  in  value 
to  which  she  was  entitled. 

This  she  now  owns  in  fee.  She  may  dispose  of  it  as  she 
pleases.  If  she  continued  to  occupy  it  as  a  home, — as  her 
home, — it  would  doubtless  have  impressed  upon  it  the  home- 
stead character,  and  be  exempt  as  such:  Revision,  sees.  2295- 
2297;  Act  April  8,  1862,  Laws  1862,  sec.  2,  p.  147. 

The  fee-simple  title  thus  acquired  by  the  plaintiflF  super- 
sedes or  takes  the  place  of  the  possessory  right  which  she 
would  otherwise  have  had  as  the  surviving  wife. 

We  see  no  warrant  in  the  law  for  annexing  to  this  fee-sim- 
ple title  a  homestead  right  in  other  land. 

The  title  to  this  twenty-four  and  thirty-seven  hundredths 
acres  under  the  will  is  in  the  sons.  If  a  homestead  right  were 
allowed  therein  to  the  widow,  the  title  would  not  be  in  her. 
It  would  still  be  in  the  sons,  subject  to  the  homestead  right. 
So  that  we  should  have  this  result:  the  house  and  the  fifteen 
and  sixty-three  hundredths  acres  would  belong  in  fee-simple 
to  the  wife;  the  twenty-four  and  thirty-seven  hundredths  acres 
would  belong  to  the  devisees,  with  a  right  in  the  wife  to  occupy 
it  as  a  homestead  or  as  part  of  her  homestead.  Such  a 
result  we  do  not  believe  was  contemplated  by  the  legislature. 

Again,  aside  from  these  argumentative  considerations 
against  the  claim  of  the  plaintiff,  the  language  of  section  2 
of  the  act  of  April  8,  1862,  above  referred  to,  and  of  section 
2426  of  the  Revision,  seems  also  to  be  against  it. 

Thus  if  the  property  is  insusceptible  of  division,  and  is 
ordered  to  be  sold,  the  widow's  interest,  though  the  property 
sold  be  a  homestead,  is  limited  to  one  third  of  the  proceeds. 
And  with  this  money  it  is  enacted  that  she  ^'may  procure  a 
homestead  which  shall  be  exempt  from  liability  for  all  debts, 
past  or  prospective,  from  which  the  former  homestead  would 
have  been  exempt  in  her  hands." 

So  by  section  2426  of  the  Revision  she  may  have  assigned 
to  her  as  dower  'Hhe  ordinary  dwelling-house  and  the  land 
given  by  law  to  the  husband  as  a  homestead,  or  so  much 
thereof  [not  the  whole  forty  acres  necessarily,  but  so  much 
thereof]  as  will  be  equal  to  the  share  allotted  to  her  by  the 
last  section  [that  is,  the  one  third  in  value],  unless  she  prefers 
a  different  arrangement." 

The  fair  implication,  if  not  the  plain  language,  of  these 
provisions  is  against  the  right  of  a  widow  to  claim  part  of 
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what  was  her  huBband's  homestead,  including  the  house,  as 
her  own  in  fee  as  dower,  and  the  residue  in  the  capacity  of 
surviving  wife  of  the  former  owner. 

In  other  words,  these  provisions  of  the  statute  tend  very 
clearly  to  show  that  the  legislature  did  not  intend  that  the 
wife  should  enjoy  at  the  same  time  both  dower  and  homestead 
in  the  same  land.  If  both  had  been  intended,  then  it  would 
have  been  provided  that  if  the  land  were  sold  there  should  be 
paid  to  the  widow  the  value  of  both,  i.  e.,  one  third  of  the  pro- 
ceeds as  the  value  of  her  dower,  and  also  the  value  of  her  pos- 
sessory homestead  right.  But  the  statute  gives  only  the  value 
of  the  dower  interest.  This  was  so  under  the  code  of  1851 
(sees.  1404-1406).  It  was  likewise  so  under  the  act  of  1863 
(Revision,  2478),  which  limited  the  widow  to  one  third  of  the 
yearly  rent,  making  no  allowance  for  the  value  of  any  home- 
stead right  in  the  land  sold.  And  the  act  of  1862  substan- 
tially and  almost  literally  restored  sections  1404,  1405,  and 
1406  of  the  code  of  1851. 

Inasmuch  as  if  the  whole  land  in  the  case  at  bar  had  been 
ordered  to  be  sold,  the  widow  would  have  received  only  the 
one  third  part,  and  would  have  received  nothing  for  her  sup- 
posed homestead  right,  this  tends  very  strongly  to  show  that 
she  has  no  homestead  right.  For  why  should  she  be  entitled 
to  more  if  the  land  is  not  sold  than  if  it  is? 

We  have  very  carefully  examined  all  the  legislation  on  this 
subject,  and  feel  quite  satisfied  that  the  legislature  did  not 
intend  to  give  the  widow  a  homestead  in  land  in  addition  to 
the  dower  after  the  latter  has  been  set  off  to  her. 

This  view  accords  with  the  special  provisions  of  the  home- 
stead act  before  referred  to:  Sees.  2295-2298.  She  may  ''oc- 
cupy the  whole  homestead  until  it  is  otherwise  disposed  of 
according  to  law."  It  is  otherwise  disposed  of  according  to 
law  if  it  is,  upon  her  application  for  dower,  ordered  to  be  sold 
because  not  susceptible  of  division,  and  it  is  thus  sold,  and  one 
third  of  the  proceeds  paid  to  her,  with  which  she  may  buy  a 
new  home. 

If  this  is  so,  why  is  it  not  also  ''otherwise  disposed  of  ac- 
cording to  law,"  if  it  is  set  apart  to  her  in  fee  as  dower  upon 
her  application  ?  After  that  she  occupies  her  own  homestead, 
not  her  husband's,  so  to  speak. 

This  view  is  also  consistent  with  the  language  of  sections 
2296,  2297,  and  2298!  Whether  the  twenty-four  and  thirty- 
seven  hundredths  acres  will  not  be  held  by  the  sons  "exempt 
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from  antecedent  debts  of  their  father  or  their  own,"  we  need 
not  decide. 

Nor  need  we  decide,  if  the  widow  had  not  applied  for  dower 
and  had  it  Bet  off  to  her,  whether  she  could  have  been  com- 
pelled by  the  sons  to  elect  to  take  dower,  or  have  it  assigned 
to  her,  and  give  up  the  homestead  right  contemplated  by  sec- 
tion 2295  of  the  Revision.  For  aught  decided  herein,  it  may 
well  be  that  the  widow  would  have  the  right  as  against  the 
creditors,  heirs,  or  devisees  of  the  husband  to  say,  1  am 
satisfied  with  my  homestead  right;  and  hold  as  a  homestead 
the  entire  forty  acres  so  long  as  she  continues  to  occupy  it  as 
her  home. 

But  if  she  proceeds  for  dower,  and  has  dower  set  apart  to 
her  BO  as  to  include  the  dwelling-house  and  land  adjoining, 
this  deprives  her  of  the  homestead  right  which  she  previously 
had  in  the  land  by  reason  of  being  the  survivor,  as  contem- 
plated by  section  2295  of  the  Revision.  In  such  cases,  the 
dower  excludes  or  supersedes  the  other.  Whether  the  dower 
right  and  the  homestead  right  are  cumulative,  after  dower  as- 
signed, provided  dower  be  assigned  in  the  non-homestead  por- 
tion of  the  estate,  we  need  not  determine  positively,  though  if 
the  foregoing  views  are  correct,  they  may  lead  to  the  conclusion 
that  the  legislature  did  not  in  any  case  intend  to  give  the  widow 
the  lion's  share,  by  allowing  her,  in  addition  to  exemptions  and 
her  distributive  share,  to  retain  the  old  homestead  as  such,  in 
addition  to  dower  in  fee,  after  the  assignment  of  the  latter. 
What  we  decide  is,  that  the  plaintiff,  having  preferred  to 
take  her  dower  as  she  did,  cannot  claim  the  twenty-four  and 
thirty-seven  hundredths  acres  as  against  the  devisees.  We  are 
aware  of  the  objections  that  may  be  made  to  this  view.  But 
the  difficulties  surrounding  any  other  view  are,  it  seems  to  us, 
much  greater. 

It  may  be  thought  that  the  case  of  Nicholas  v.  Purczelly  21 
Iowa,  265,  is  not  entirely  consistent  with  the  foregoing  views. 
It  may  be  proper  to  observe  respecting  that  case,  that  it  differs 
from  this,  as  it  involved  no  question  of  dower,  or  as  to  the 
effect  of  an  assignment  thereof.  The  relative  nature  of  the 
dower  and  homestead  rights  was  not  discussed  in  that  case, 
nor  how  far  the  taking  of  dower  would  affect  the  otherwise 
existing  homestead  right.  The  question  mainly  considered 
in  that  case  was,  whether  the  widow  living  in  and  upon  the 
homestead  left  by  her  husband  could,  at  the  instance  of  her 


438  Meyer  v.  Meyer.  [Iowa, 

heirs,  be  compelled  to  submit  to  a  partition  of  the  homestead; 
and  the  court  held  that  she  could  not. 

Without  adopting  all  the  reasoning  and  illustrations  of  the 
learned  judge  below,  we  think  his  conclusion  is  correct,  and 
his  judgment  upon  this  branch  of  the  case  is  affirmed. 

2.  The  thrashing  machine  was  used  by  the  husband  to 
thrash  his  own  grain,  and  that  of  other  people  for  hire.  Under 
section  2361,  plaintiff  claims  that  this  is  not  assets  to  be  ad- 
ministered, because,  as  she  asserts,  it  is  property  which,  under 
sections  3304  and  3305  of  the  Revision,  is  exempt  from  execu- 
tion. Whether  it  is  thus  exempt,  is  the  only  question  made. 
It  is  claimed  to  be  exempted  under  the  language,  "the  proper 
tools  or  implements  of  a  farmer."  Taking  these  last  sections 
together,  we  are  of  opinion  that  they  intended  to  exempt  only 
the  ordinary  and  usual  tools  of  husbandry,  and  do  not  extend 
to  a  thrasliing  machine  owned  by  a  farmer  to  thrash  his  own 
grain,  and  that  of  others  for  hire. 

This  opinion  rests  upon  the  nature  of  the  machine,  and  the 
obvious  purpose  of  the  exemption  law:  Revision,  sees.  3304- 
3309.  The  machine  is  complicated  and  expensive.  Judges 
and  legislators  must  be  taken  to  be  conversant  with  the  common 
facts  of  every-day  life.  Such  a  machine  cannot  be  operated 
with  less  than  from  six  to  ten  horses.  It  also.requires  a  large 
force  of  men.  It  costs  several  hundreds  of  dollars  to  purchase 
one.  Not  one  farmer  in  twenty — perhaps  not  one  in  a  hun- 
dred— owns  a  machine  of  this  character.  The  farmer,  in 
general,  does  not  find  such  a  machine  a  profitable  investment. 
It  is  cheaper  to  hire  than  to  own.  In  consequence  of  these 
facts,  thrashing  machines  are  operated  almost  exclusively  by 
persons  who  buy  and  own  them  on  purpose  to  thrash  grain  for 
others  for  hire.  In  a  few  instances  two  or  more  farmers  club 
together  and  buy  one  in  common.  Very  rarely  does  a  farmer 
buy  such  a  machine  for  his  own  use  alone.  If  he  owns  one,  it 
is  generally  with  a  view  to  "job,"  or  thrash  for  others.  And 
such  would  seem  to  have  been  the  purpose,  for  which  the  testa- 
tor owned  the  machine  in  question.  A  few  machines  do  all 
the  thrashing  for  a  township,  and  thrashing  grain  may  be  said 
to  be  a  business  by  itself.  In  view  of  these  facts  the  exemp- 
tion law  was  passed.  In  view  of  these  facts  the  law  should  be 
construed.  The  law  makes  no  extravagant  exemptions.  It  is 
intended  for  the  poor  rather  than  the  rich.  Its  design  is  to 
enable  the  debtor  and  his  family  to  live,  by  shielding  from  the 
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creditor  the  ordinary  and  usual  means  of  acquiring  a  liveli- 
hood. 

The  exemption  is  of  necessary  articles,  tools,  instruments, 
etc.,  and  not  articles  and  things  merely  convenient.  Thus  it 
exempts  a  team  of  two  horses,  but  a  team  of  two  horses  cannot 
operate  such  a  machine.  That  such  a  machine  is  not  a  neces- 
sary implement  of  husbandry  is  apparent  from  the  fact  that 
most  farmers  neither  own  nor  care  to  own  one. 

These  circumstances  distinguish  a  thrashing  machine  from 
a  plow,  reaper,  mower,  binder,  or  fanning-mill,  and  the  latter 
may  well  be  exempt,  and  not  the  former.  It  might  be  very 
convenient  for  a  farmer  to  own  a  small  portable  mill,  run  by 
steam,  to  grind  the  grain  into  flour,  after  it  is  thrashed,  but 
would  it  be  exempt  from  execution?  Why  may  it  not  be  if  a 
thrashing  machine  be  held  to  be  exempt?  Before  concluding, 
it  may  be  observed,  that  under  a  statute  similar  in  its  objects 
and  not  essentially  dissimilar  in  its  language,  a  thrashing 
machine  has  been  recently  held  in  New  York  not  to  be  exempt: 
Ford  V.  Johnson^  34  Barb.  364. 

All  the  members  of  the  court  concur  in  the  above  conclusioui 
but  a  portion  of  the  court  do  not  wish  to  be  bound  if  a  case 
should  arise  in  which  a  thrashing  machine  was  claimed  by  a 
farmer  who  owned  and  needed  it  for  actual  use,  and  did  not 
keep  and  own  it  for  the  purpose  of  gain. 

3.  Plaintiff  claims  that  the  property  left  with  her  conform- 
ably to  section  2361  of  the  Revision  is  not  subject  to  distribu- 
tion, but  is  hers,  or  at  least  that  she  has  the  right  to  dispose 
of  it,  and  use  the  proceeds  for  her  support  and  that  of  the 
family. 

This  section  has  several  times  been  under  consideration  in 
this  court:  Wilmington  v.  Sutton^  6  Iowa,  44;  Schaffner  v. 
Orutzmacherj  6  Id.  137;  Gaskell  v.  Case-y  18  Id.  147;  Paup  v. 
Sylvester^  22  Id.  371.  It  affords  another  illustration  of  the 
obscurity  of  the  law  regulating  the  disposition  of  decedents' 
property.  The  cases  above  referred  to  settle  that  property  left 
with  the  widow  is  not  hers  in  her  own  right  to  dispose  of  as 
fthe  pleases. 

It  is  to  remain  with  her.  She  may  use  and  enjoy  it.  We 
would  not  say  that  she  might  not  dispose  of  fattened  hogs,  or 
otherwise  prevent  waste. 

So  far  as  she  claims  that  the  articles  set  apart  to  her  under 
lection  2361  are  absolutely  hers,  or  that  she  has  the  absolute 
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right  to  Bell  and  receive  the  proceeds  for  her  own  use,  we  are 
>of  opinion  that  the  district  court  properly  decided  against  her. 

How  long  the  property  shall  remain  with  the  widowed  head 
of  the  family;  whether  if  she  remains  and  is  such  head  of  a 
family  she  can  insist  upon  the  retention  of  the  property  be- 
yond the  time  when  the  general  personal  property  of  the  de- 
ceased is  distributed  under  section  2422  of  the  Revision, — is  a 
question  which  upon  the  record  does  not  require  a  decision: 
See  Paup  v.  Sylveater,  mpra. 

Affirmed. 


ExufFTiONS — Tools.  —  What  are  indaded  in  the  worda  "  toob  naoeeaary 
for  useful  occapation  ":  See  note  to  Montague  ▼.  BkhanUon,  63  Am.  Dec.  176; 
OarreU  y.  Paichen,  70  Id.  414;  Dcmkb  y.  Haywood^  81  Id.  731;  Henry  v.  Shel- 
don,  82  Id.  644,  and  notes  to  these  oases.  The  principal  case  is  cited  in  Ells- 
vjorffi  ▼.  EUgworthf  33  Iowa,  164,  where  the  law  relating  to  property  exempt 
to  a  widow  is  discoased.  It  is  cited  to  the  point  that  the  legal  title  to  a 
homestead  descends  to  the  heirs  at  law  of  a  hnsUand,  subject  to  the  widow's 
homestead  and  dower  rights,  in  8iae  v.  Ske,  24  Id.  581.  It  is  again  cited  and 
this  question  farther  discussed  in  Dodde  ▼.  Dodds,  26  Id.  311;  BtUterfield  v. 
Wicka,  44  Id.  313;  it  is  cited  to  the  point  that  a  sunriYing  widow  cannot  at 
the  same  time  enjoy  a  distributiYe  share  of  her  deceased  husband's  estate  in 
fee,  and  also  a  homestead  interest  in  the  same  property,  in  Smith  y.  iMfc- 
tneyer,  53  Id.  15;  SntUhr.  Eaton,  60  Id.  490;  Wfatehead  y.  ConkHn,  48  Id.  480| 
BHffg$  T.  Briggt,  45  Id.  320;  Butterjield  y.  Wieka,  4A  Id.  312. 


TbUOHER    V.    HiATT. 

[23  Iowa,  627.] 

OoMFUTXNQ  Tms. — Redemftion  of  Mobtoaos.  —  Time  is  oompated  by 
excluding  the  first  day  and  including  the  last  day  upon  which  a  thing  is 
to  be  done.  So  where  mortgaged  premises  haYe  been  sold  at  f oredoenre 
sale  on  a  certain  day,  the  redemptioner  has  until  the  last  moment  of  the 
same  day  of  the  succeeding  year  in  which  to  redeem. 

RlDnCFTIOK    OW    MORTOAOXD    PrBIOBBS    EmEGTXD    BT    SUBAOBNT,    WDBB 

CoiiOR  ov  AuTHOBiTT,  AND  WHOSE  Acis  are  ratified  by  the  principal, 
is  good  and  binding  upon  the  persons  who  purchased  the  same  at  fore- 
closure sale. 

Certain  mortgaged  premises  belonging  to  Ruth  Hiatt  were 
sold  at  foreclosure  sale  January  28,  1860,  and  on  January  28, 
1861,  William  Stewart  was  given  a  sheriflf's  deed  therefor, 
which  he  filed  for  record  at  ten  o'clock  of  that  day.  At  four 
o'clock  of  the  same  day  Frank  Semple  appeared  at  the  office 
of  the  clerk  and  redeemed  the  premises,  the  clerk  accepting 
the  proper  amount  from  him.     Semple  in  making  the  re- 
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demption  aoted  under  a  writing  authorizing  him  bo  to  do, 
which  writing  was  executed  by  Ruth  Hiatt,  by  Ratliff,  her 
agent.  The  lower  court  held  that  Semple's  authority  was 
ample,  and  the  redemption  in  time. 

Caaey  and  HoUmaUy  for  the  appellant. 

D.  F.  MiUerj  and  Cook  and  Drary^  for  the  appellees. 

By  Court,  Cole,  J.  1.  At  the  common  law,  the  rule  as  to 
computation  of  time  was  not  uniform.  In  certain  cases,  the 
day  of  the  act  done,  or  happening  of  the  event,  was  included;, 
as,  where  a  sheriff  was  not  to  be  called  upon  to  return  process 
after  six  months  from  the  expiration  of  his  office:  King  v. 
Adderly,  Doug.  463,  2d  ed.;  in  computing  time  from  an  act  of 
bankruptcy;  in  the  limitation  of  actions  against  the  hundred 
upon  the  statute  of  hue  and  cry;  to  prevent  a  descent  from 
barring  an  entry  (Co.  Lit.  255  a),  etc.  But  the  more  general 
rule  was  to  exclude  the  day,  although  each  case  was  made  to 
depend  upon  the  reason  of  the  thing,  according  to  its  circum- 
stances: Lester  v.  Oarlandy  15  Ves.  248.  The  American  cases 
almost  uniformly  exclude  the  first  day:  Bigelow  v.  Willsoiiy  1 
Pick.  485;  Sims  v.  Hampton,  1  Serg.  <fc  R.  411;  Rand  v.  Randy 
4  N.  H.  267;  Priest  v.  Tarlton,  8  Id.  93;  Windsor  v.  Chiiia,  4 
Greenl.  304;  Pease  v.  NoHon^  6  Id.  233;  Wheeler  v.  Bent,  4 
Pick.  167;  Snyder  v.  Warren,  2  Cow.  518  [14  Am.  Dec.  519]; 
Ex  parte  Dean,  2  Id.  605  [14  Am.  Dec.  521];  Henry  v.  JoneSy 
8  Mass.  453;  Portland  Bank  v.  Maine  Bank,  11  Id.  205;  Hoff- 
man v.  Duel,  5  Johns.  232;  Gillespie  v.  White,  16  Id.  117. 

*But  in  our  state,  the  manner  of  computing  time  has  been 
regulated  by  statute  (Code  of  1851):  "  Sec.  2513.  The  mode 
of  computing  time  is  by  excluding  the  first  day  and 'includ- 
ing the  last,  unless  otherwise  expressed."  Revision,  1860: 
**Sec.  4121.  Unless  the  terms  *  clear  days '  are  used,  the  mode 
of  computing  time  is  by  excluding  the  first  day  and  includ- 
ing the  last." 

This  last  provision  took  effect  September  1, 1860.  The  pro- 
vision as  to  redemption  is  as  follows:  ''  Sec.  3331  (1925).  At 
the  time  of  the  sale,  the  sheriff  shall  give  to  the  purchaser 
a  certificate,  ....  stating  that  unless  redemption  is  made 
within  one  year  thereafter,  ....  he  will  be  entitled  to  a  djed. 
Sec.  3332  (1926).  The  defendant  may  redeem  such  property 
at  any  time  within  one  year  from  the  day  of  sale." 

Under  the  Code  of  1851,  or  the  Revision  of  1860,  we  are 
clear  in  the  opinion  that  the  first,  or  day  of  sale,  is  to  be  ex- 
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eluded,  and  that  the  right  of  redemption,  therefore,  existed 
during  the  whole  of  the  same  day  of  the  succeeding  year. 
The  sale  being  made  on  the  twenty-eighth  day  of  January, 
1860,  the  right  to  redeem  continued  until  the  last  ihoment  of 
the  twenty-eighth  day  of  January,  1861.  The  redemption  in 
this  case  was,  therefore,  in  due  time. 

2.  As  to  the  right  of  F.  Semple  to  make  the  redemption. 
While  it  is  true,  as  stated  by  counsel  for  appellant,  that 
*^  agency  is  generally  a  personal  trust  and  confidence  which 
cannot  be  delegated,"  yet  there  is  nothing  in  this  case  to  show 
but  that  the  agent  Ratliff  was  authorized  to  effect  the  redemp- 
tion through  a  subagent.  The  ratification  of  the  act  of  the 
subagent  would  tend  to  show  that  this  was  so.  However 
this  may  be,  the  redemption  effected  by  such  subagent,  under 
color  of  authority,  and  whose  act  was  ratified  by  the  prin- 
cipal, is  good  and  sufficient  as  against  the  defendant  Stewart: 
Blackwell  on  Tax  Titles,  501,  504,  505,  and  authorities  cited. 

Affirmed. 


In  Ck>icpunNO  Tms,  the  praotioe  of  tli«  Amftrioan  oourtB  is  to  exclude 
ih«  first  day  and  include  the  last:  Owen  ▼.  SlaUer,  62  Am.  Deo.  745,  and 
note;  SmUh  ▼.  CaseUy,  48  Id.  420;  Jone$  ▼.  Planteni'  Bank,  42  Id.  471;  Bar- 
ber ▼.  Chandler,  55  Id.  533,  and  note. 

Agent's  Power  to  Delegate  Axtthobitt.  —  A  discretionary  power  giren 
to  an  agent  cannot  be  delegated  by  him:  Note  to  Newton  ▼.  Bronaon^  67 
Am.  Deo.  105;  Sayrt  v.  NkkoU,  68  Id.  280.  Agent  having  bare  authority 
cannot  delegate  it:  WliiU  ▼.  Davidaon,  63  Id.  699;  Wrighi  y.  Baynt(m,  72  Id. 
819.  Agent  may  delegate  powers  or  duties  merely  mechanic^:  Sajpre  v. 
NicholB,  68  Id.  280.  Authority  of  agent  to  employ  subagent  may  be  implied 
from  dronmstanoes  or  from  the  usages  of  trade:  AppleUm  Bank  v.  MeOihraiff^ 
64  Id.  92. 


Noble  v.  Bullis. 

rss  Iowa,  6M.] 

MiSTAKS  OT  Fact  nr  RiDBEiaNG  fbom  Tax  Sali  will  be  relieved  against 
in  equity  the  same  as  are  other  cases  of  mistake  of  fact. 

Relief  from  Mistake  of  Fact.  — Plaintifif's  land  had  been  sold  for  the 
taxes'of  a  certain  year.  By  mistake  it  was  afterwards  sold  for  the  taxes 
of  the  same  year.  Upon  discovering  the  fact  of  the  first  sale,  and  with- 
out knowledge  of  the  second,  plaintiff  went  to  the  derk  to  redeem,  and 
the  clerk  by  mistake  consulted  the  record  of  the  second  sale,  and  upon 
the  plaintiff's  paying  him  the  amount  due  thereon,  issued  to  him  a  certifi* 
cate  of  redemption:  HtH,  that  these  facts  entitle  plaintiff  to  redeem  from 
the  first  sale  after  the  period  prescribed  by  law  had  expired,  upon  paying 
the  holder  of  the  tax  deed  the  amount  due  him,  with  penalty  and  interest. 

Plaintiffs'  property  was  sold  for  taxes  of  1861,  on  the 
17ih  of  December,  1862,  to  one  Anderson,  who  afterwards 
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assigned  the  certificate  of  purchase  which  he  received  to  de- 
fendant, and  on  March  14,  1866,  the  treasurer  executed  to  the 
latter  a  tax  deed  therefor.  The  same  land  was  again,  by 
mistake,  sold  for  the  same  taxes,  May  4,  1863,  to  one  Delcow. 
December  7,  1864,  plaintiffs  heard  of  the  sale  of  their  property 
for  taxes,  and  went  to  the  clerk  to  redeem.  The  clerk  by 
mistake  went  to  the  record  of  the  second  sale,  and  upon  plain- 
tiffs' paying  the  amount  which  it  called  for,  issued  to  them  a 
certificate  of  redemption  from  that  sale,  which  plaintiffs  ac- 
cepted as  evidence  of  a  complete  redemption  of  their  property. 
They  had  never  heard  of  the  first  sale  until  after  the  tax  deed 
issued  to  defendant.  The  lower  court  granted  plaintiffs  the 
desired  relief,  and  defendant  appeals. 

Reuben  NobUy  for  the  appellant. 
E,  E,  Cooley,  for  the  appellees. 

By  Court,  Cole,  J.  There  is  no  sufficient  reason  why  a  mis- 
take of  fact  may  not  be  a  ground  for  equitable  relief  in  a  case 
of  tax  sale  and  redemption  as  well  as  in  any  other  case.  If 
the  plaintiffs,  as  is  conceded  by  the  record  in  this  case,  had  no 
information  of  any  sale  of  their  property  for  taxes,  except  of 
one,  a  valid  and  proper  sale,  and  applied  to  the  proper  officer 
in  good  faith  to  redeem  the  same,  and  such  officer  received 
their  redemption  money,  and  gave  them  a.  certificate  thereof, 
which  was  given  and  received  as  a  redemption  from  the  tax 
sale  for  the  taxes  of  1861,  then  they  ought  not  to  be  deprived 
of  the  benefit  of  such  redemption  by  a  mere  mistake  of  fact 
on  the  part  of  the  officer  through  whom  such  redemption  must 
be  effected.  The  good  faith,  intention  and  effort  to  redeem, 
and  the  mistake  of  fact  in  connection  therewith,  are  conceded 
in  this  case.  Such  mistake  of  fact,  too,  lies  at  the  door  of  the 
officers  of  the  law;  and  while  superior  or  extraordinary  dili- 
gence on  the  part  of  plaintiffs  might  have  discovered  the  mis- 
take before  the  execution  of  the  tax  deed  to  defendant,  yet  it 
was  not  within  the  range  of  ordinary  diligence  in  such  matters. 

The  district  court  did  not  err,  therefore,  in  holding  that  the 
redemption  by  the  plaintiffs  operated  in  equity  to  defeat  the 
defendant's  legal  title,  which  would  otherwise  have  vested  in 
him  by  his  tax  deed.  But  the  defendant  is  entitled  to  the 
redemption  money,  since  his  purchase  was  a  valid  one,  and 
carried  with  it  the  right  to  the  penalty  and  interest.  The 
second  sale  was  not  valid,  nor  was  the  purchaser  thereunder, 
as  against  plaintiffs,  entitled  to  the  statute  penalty  and  interest. 
And  since  the  plaintiffs  did  not  make  the  second  purchaseri 
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who  has  received  the  redemption  money,  a  party  defendant  to 
this  suit,  60  that  the  defendant,  Bullis,  might  have  the  money 
dae  him  as  upon  redemption  paid  to  him  as  an  equivalent  for 
the  title  or  right  of  which  he  is  deprived  by  the  judgment,  it 
was  error  to  cancel  the  defendant's  title  without  at  the  same 
time  requiring  the  plaintiffs  to  pay  to  him  the  proper  redemp- 
tion money  as  a  condition  precedent  to  any  relief  under  the 
decree.  For  this  error,  the  cause  is  reversed  and  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 
Reversed. 


MiBTAKX,  BgiTiTABUi  Kelot  IS  Ca8S  owi  See  Kenton  ▼.  WeUif,  81  Am. 
Dec.  137;  Jordan  ▼.  Stevens,  81  Id.  656;  Freeman  ▼.  OurtSs,  81  Id.  664;  Saw- 
yer ▼.  Bavey,  81  Id.  669;  Banta  r.  Vreeland,  82  Id.  269,  and  note. 

Rbdxmftion  from  Tax  Saul  —  Where  the  treasurer  on  the  same  day 
made  different  salen  of  the  aame  lands  for  the  taxes  of  the  different  years, 
and  the  owner,  beiag  aware  of  but  one  sale,  redeemed  therefrom  in  goo^ 
faith,  he  will  be  permitted  to  redeem  from  the  others  after  the  expiration  ol 
three  years  by  paying  the  amount  for  which  the  land  was  sold,  with  legal 
interest  and  penalty:  Shoemaker  v.  Laeey,  38  Iowa,  277,  citing  the  principal 
case.  It  is  cited  to  much  the  same  effect  in  Fenton  v.  Way,  40  Id.  196;  Corn- 
hig  Co.  V.  DaoiB,  i4t  Cd.  625.  The  principal  case  is  distinguished  in  Shoemaher 
▼.  Looey,  46  Id.  424;  Moore  v.  HwmUn,  38  Id.  483. 


Morrison  v.  Marquabdt. 

[24  Iowa,  85.] 
LaiTD    HAT    Bl    DkDIOATKD    TO    PUBUO    USE    WITHOUT    DUD    OE    OtHSB 

Wrttinq,  but  the  intent  to  dedicate  should  be  clear,  and  the  acts  or  cir> 
eumstanoes  relied  on  to  establish  such  intention  should  be  nnequivooU 
and  convincing. 

IXPLZED  EASEinENT  OF  LiQHT  AKD  Ahl  — English  doctrine^  that  if  one  sella 
a  house  with  windows  and  doors  looking  upon  his  own  Tacant  ground^ 
neither  he  nor  hb  grantee  can  afterward  build  upon  such  vacant  ground 
in  such  a  manner  as  to  seriously  obstruct  the  flow  of  light  and  air  to 
such  house,  is  inapplicable  to  our  situation  and  circumstances,  and  is  not 
in  force  in  Iowa. 

DooTRiNi  OF  Implied  Easkmbntb  Ri9is  upon  Supposed  Intention  of 
Pabtiss,  as  deduced  from  the  situation  and  condition  of  the  two  estates, 
servient  and  dominant,  to  which  the  easement  relates. 

Eabbment  Preventino  Owner  of  Land  froh  Improvino  It  as  he  pleases 
should  not  be  iiaplied  where  it  is  not  clearly  given. 

Party  hat  Abate  Nttisance  with  his  Own  Hand,  but  such  abatement 
does  not  consist  in  the  destruction  of  the  property,  unless  such  destruc- 
tion be  absolutely  necessary. ' 

Party  mat  ENFOJtcE  Restoration  of  Bitildinq  in  Which  He  has 
Easement,  and  which  was  illegally  destroyed  under  the  pretense  that  it 
was  a  nmsanoe.  He  is  not  remitted  in  siieh  ease  to  bis  aotioa  for  dam* 
ages. 


Dec.  1867.] 
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Suit  in  equity.     Reference  to  the  following  diagram  will 
assist  in  understanding  the  facts:  — 
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The  city  lot,  as  bounded  in  the  diagram,  was  originally  owned 
in  fee  by  one  Robinson,  and  the  numbers  from  1  to  8  indicate 
the  buildings  erected  thereon.  Nos.  1,  2,  4,  5,  and  8  were 
erected  by  Robinson;  and  one  Wheeler,  under  a  lease  here- 
after mentioned,  built  two  stores  on  No.  3.  Cook,  Sargent, 
and  Downey  built  No.  6;  and  Startsman,  one  of  the  plaintiffs, 
and  owner  of  No.  8,  built  a  store  thereon  the  size  of  the  lot. 
Morrison  and  his  children,  also  plaintiffs,  own  No.  7,  and  the 
stores  of  the  plaintiffs  run  south  to  the  right  of  way  four  feet 
wide.  Store  No.  7  was  built  by  Robinson,  and  sold  by  him 
to  the  wife,  since  deceased,  of  the  plaintiff  Morrison.  He  also 
built  No.  5,  and  sold  it  to  Hamilton,  and  the  latter  sold  it  to 
the  defendant  Marquardt.  In  the  building  No.  5  was  a  door 
D,  opening  into  the  four  feet  right  of  way.  Marquardt  also 
purchased  No.  4  of  Robinson,  also  eleven  feet  on  the  rear 
thereof,  being  twenty  feet  by  sixty-six  feet,  the  purchase  being 
made  August  11, 1863.  Robinson  sold  No.  6  to  Cook,  Sargent, 
and  Downey  in  1858,  and  that  firm  erected  thereon  a  bank 
building.  In  the  same  year  he  leased  No.  3  to  Wheeler  for 
ninety-nine  years,  prior  to  which  he  had  built  stores  1,  2,  and 
4.  In  this  lease  Wheeler  ''agreed  to  erect  upon  said  ground 
leased  to  him  a  three-story  building  to  correspond  to  a  plan 
made  by  said  Wheeler,  of  which  plan  the  building  known  as 
the  jewelry  store  of  G.  W.  Marquardt  (No.  4)  forms  a  part." 
Wheeler  erected  thereon  two  brick  stores,  the  east  end  being 
of  wood,  the  more  easily  to  admit  of  being  enlarged  eastward; 
and  Robinson  built  No.  1  in  a  similar  manner,  and  owns  it 
and  the  bam  in  the  rear.  June  1,  1863,  Robinson  sold  No.  5 
to  Hamilton,  granting  also  right  of  way  four  feet  wide,  extend- 
ing from  the  southeast  comer  of  said  premises  east  across 
ground  of  the  said  Robinson;  also  the  right  to  the  use  of  the 
privy  standing  on  ground  of  the  said  Robinson.  June  3, 1863, 
Robinson  sold  No.  8  to  the  plaintiff  Startsman,  granting  also 
the  right  of  way  four  feet  wide  along  the  south  end,  and  two 
feet  six  inches  in  width  along  the  east  side  of  said  premises; 
also  a  right  to  the  use  of  the  privy  in  the  rear  of  said  prem- 
ises; and  also  the  right  to  extend  the  second  story  of  any 
building  the  grantee  might  erect  on  said  premises  over  the 
two  feet  six  inches  alley  or  right  of  way  on  the  east.  Starts- 
man  afterward  erected  a  store,  but  did  not  extend  the  second 
story  over  the  two  feet  six  inches  right  of  way,  and  subse- 
quently (in  1865)  conveyed  to  Robinson  all  his  right  to  this 
strip,  and  Robinson,  the  same  day,  conveyed  the  strip  by  war- 
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ranty  to  Shepard  and  Hess,  who  owned  No.  9  on  the  diagram. 
Shepard  and  Hess,  by  the  consent  of  Startsman,  so  built  as  to 
close  up  this  right  of  way,  the  latter  receiving  compensation 
for  half  of  his  wall  used  by  the  former.  August  11,  1863^ 
Robinson  sold  and  conveyed  to  the  defendant  Marquardt  store 
No.  4,  and  also  the  unoccupied  eleven  feet  east  thereof, 
"with  the  privilege  of  right  of  way  four  feet  in  width  running 
from  the  northeast  corner  of  the  building  on  said  premises 
east  to  an  alley  ten  feet  wide,  running  south  to  city  alley: 
granting  also  the  right  to  use  a  privy  due  east  of  said  prem- 
ises, also  the  right  of  stairway  secured  to  Robinson  by  the 
Wheeler  lease."  At  the  time  of  this  sale,  Robinson  still 
owned  No.  7,  soon  afterward  sold  to  Morrison,  and  the  eleven 
feet  east  of  No.  4,  and  included  in  the  deed  to  Marquardt,  was 
vacant,  and  extended  east  to  a  point  beyond  the  window  in 
the  rear  of  store  No.  7.  September  15,  1863,  Robinson  sold  to 
Morrison  store  No.  7,  the  deed  granting  also  the  right  of  way 
four  feet  wide  along  the  south  end  of  said  premises,  and  also 
the  right  to  use  a  privy  in  the  rear  of  said  premises.  Febru- 
ary 20,  1866,  Robinson  sold  No.  2,  and  twenty  feet  in  the  rear 
thereof,  to  Riggs;  and  June  12,  1866,  he  conveyed  to  the  de- 
fendant Marquardt  the  ground  east  of  No.  4,  and  the  ten  feet 
east  of  the  property  leased  to  Wheeler,  the  deed  containing 
the  following  clause:  "Saving  and  excepting  the  right  of  way 
to  a  strip  four  feet  wide  off  the  north  side  of  said  premises 
heretofore  granted  to  the  owners  of  land  immediately  north  of 
the  above-named  premises,  and  the  privileges  granted  said 
parties  by  the  said  Robinson."  After  his  last  purchase,  Mar- 
quardt removed  the  privy  thereon,  claiming  that  it  was  a 
nuisance;  he  also  made  preparations  to  extend  No.  4  east- 
ward across  the  open  ground,  and  over  the  privy  site,  up  to 
the  walls  of  the  store  of  Shepard  and  Hess.  Morrison  and 
Startsman,  as  owners  of  Nos.  7  and  8,  then  brought  this  suit, 
claiming:  1.  That  Robinson  dedicated  the  ground  east  of  the 
stores  fronting  on  Clinton  Street,  and  south  of  the  plainti fis' 
stores,  as  an  area,  to  be  permanently  kept  open  for  the  use 
and  convenience  of  said  stores;  2.  That  on  the  purchase  of 
said  property  from  Robinson,  they  became  entitled  to  an  ease- 
ment of  light  and  air,  which  would  be  destroyed  by  the  pro- 
posed addition  to  his  building  by  the  defendant  Marquardt; 
3.  That  they  had  an  easement  in  the  privy  which  Marquardt 
had  removed  without  right.  The  petition  made  Robinson 
and  Marquardt  defendants,  and  prayed  "that  a  temporary 
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injunction  be  granted  enjoining  defendants  from  building  on 
the  open  area  aforesaid,  or  any  part  thereof;  that  the  same  on 
final  hearing  be  made  perpetual;  that  plaintiffs  be  entitied  to 
have  erected  and  maintained  at  the  expense  and  costs  of  said 
Robinson  said  privy  so  removed  as  aforesaid,  and  for  their 
costs  and  general  relief."  The  answer  denied  a  dedication  of 
the  open  area,  and  admitted  the  removal  of  the  privy,  olaim- 
ing  that  it  was  a  nuisance.  It  also  admitted  the  proposed 
extension  of  his  store  by  Marquardt,  but  not  so  as  to  interfere 
with  the  right  of  way  south  of  plaintiffs'  premises;  and  denied 
that  the  proposed  erection  would  substantially  interfere  with 
the  reasonable  enjoyment  of  the  plaintiffs'  stores  as  regards 
light  and  air.  The  cause  was  referred,  and  both  parties  ap* 
pealed  from  the  decree  entered  on  the  referee's  report;  th« 
plaintiffs  claiming  that  Marquardt  should  have  been  re- 
strained from  erecting  any  building  in  the  rear  of  their  stores, 
and  Marquardt  claiming  that  the  injunction  should  hav« 
been  disscdved,  and  that  he  should  have  been  allowed  to  build 
without  any  restriction  as  to  light. 

FairaU  and  Boalj  and  Edmonds  wad  Ramom^  for  the  plain- 
tiffs. 

WUUam  Penn  Clark  a/nd  William  0.  Qatton^  for  the  defend- 
ants. 

By  Court,  Dillon,  C.  J.  1.  The  principles  involved  in 
this  cause  have  never  been  judicially  settied  in  this  state. 
They  are  principles  of  no  ordinary  importance.  The  adjudi- 
cations elsewhere  upon  the  same  or  similar  questions  are  not 
uniform.  This  court  is  charged  with  the  duty  of  deciding 
which  is  the  better,  or  what  is  the  true,  rule  in  cases  of  this 
character. 

Before  proceeding  further,  it  should  be  observed  that  the  tes- 
timony is  voluminous,  and  upon  some  points  conflicting.  So 
far  as  the  case  involves  questions  of  fact  merely,  it  is  not  pro- 
posed to  enter  into  an  extended  review  of  the  evidence. 

So  far  as  it  involves  questions  of  law  and  principles  applica- 
ble to  the  future  cases,  a  more  extended  examination  is  not 
only  proper,  but  is  required,  both  by  the  importance  of  the 
cause  itself  and  the  conspicuous  ability  with  which  it  has 
been  argued  by  the  respective  counsel. 

It  should  be  further  remarked  that  the  defendant  admits 
the  existence  of  the  four-foot  right  of  way  immediately  south 
of  the  plaintiffs'  premises,  and  claims  no  right  to  build  thereon. 
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There  is  evidence  tending  to  show  a  dedication  or  contem- 
plated dedication  by  Robinson  of  an  alley  ten  (10)  feet  in 
width,  on  the  east  side  of  the  premises,  extending  from  the 
four-foot  right  of  way  south  to  the  public  alley.  But  the  exist- 
ence or  otherwise  of  the  ten-foot  alley  is  not  put  in  issue  by 
the  pleadings,  nor  is  relief  prayed  in  respect  thereof.  Under 
these  circumstances,  we  leave  open  all  questions  in  relation 
thereto. 

Plaintiff  insists  that  the  property  on  which  the  defendant 
now  proposes  to  build  was  dedicated  by  Robinson  as  an  open 
area  for  access  to  the  various  stores,  for  the  convenience  of 
such  stores  as  a  place  whereon  to  deposit  barrels,  boxes,  etc., 
and  to  supply  the  rear  of  the  stores  with  light  and  air.  It  is 
claimed,  also,  that  the  defendant  knew  of  this  dedication  prior 
to  his  purchase,  made  June  12,  1866,  and  referred  to  in  the 
statement  of  facts.  No  map  or  plat  showing,  and  no  writing 
expressing,  such  dedication  was  ever  made.  But  plaintiffs 
contend  that  there  may  be  a  dedication  by  parol,  and  that  the 
present  is  a  case  of  that  character. 

That  there  may  be  a  dedication  to  public  use  without  a 
deed  or  other  written  evidence  is  undoubtedly  true.  But  in 
such  cases  the  intent  to  dedicate  should  be  clear,  and  the  acta 
or  circumstances  relied  on  to  establish  such  intention  un- 
equivocal and  convincing.  The  present  case  does  not  meet 
this  requirement.  The  plaintiffs  testify  that  as  an  inducement 
to  the  purchase  of  their  respective  parcels,  Robinson  stated  to 
them  that  the  area  should  remain  open  to  the  use  of  all  the 
stores  around  it,  the  same  as  before.  But  this  is  positively 
denied  both  by  Robinson  and  Judge  Miller,  his  son-in-law  and 
agent. 

It  is  argued  that  plaintiffs  are  corroborated  by  the  almost 
uniform  depth  of  the  various  stores,  and  the  fact  that  the 
ground  had  been  left  open  and  remained  open  without  objec- 
tion, until  about  the  time  this  suit  was  brought.  But  this 
is  more  than  overcome  by  the  circumstances  that  Robinson 
Uways  claimed  to  own  the  open  ground  in  question,  paid  taxes 
thereon,  exercised  control  thereover;  and  by  the  silence  of  the 
conveyances  to  the  plaintiffs  respecting  any  such  right  as  that 
now  claimed. 

It  appears  that  the  conveyances  were  made  with  delibera- 
tion, and  examined  with  care  before  being  received  and  ac- 
cepted. They  are  minute  as  to  other  rights  and  privileges,-— 
rights  of  way,  use  of  privy,  etc., — bat  silent  as  to  any  rights 
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in,  to,  or  over  the  vacant  ground,  the  alleged  dedication  of 
which  is  now  claimed  to  have  been  a  controlling  inducement 
to  the  purchase. 

If  it  was  understood  that  plaintiffs  were  to  have  such  valu- 
able rights  in  the  vacant  ground,  or  if  it  was  understood  that 
it  was  dedicated  to  their  use  or  that  of  the  public,  it  is  scarcely 
credible  that  they  would  have  been  satisfied  with  deeds  mak- 
ing specific  mention  of  '^  mint  and  anise  and  cummin,"  jet 
wholly  "  omitting  the  weightier  matters  "  of  the  contract. 

Again,  Robinson  had  not  the  power  to  leave  it  all  open,  as 
it  is  claimed  he  represented  he  would.  For  Wheeler  had  his 
lease  for  ninety-nine  years,  for  ninety  feet  in  depth,  and  up  to 
within  twenty  feet  of  plaintiffs'  stores.  Wheeler  might  build 
on  or  inclose  this  at  his  pleasure.  He  was  not  restricted  as  to 
the  depth  of  the  building  to  be  erected  by  him.  When  Mor- 
rison purchased,  Marquardt  owned  the  land  south  of  the  win- 
dow in  the  cellar  and  lower  story  of  the  Morrison  building; 
and  this  was  known  to  Morrison;  and  it  is  not  likely  that  he 
would  buy,  relying  upon  Robinson's  promise  that  all  the  land 
should  be  kept  open. 

The  maxim,  Expressio  uniiLSj  etc.,  or  at  least  the  reason  upon 
which  it  rests,  would  seem  justly  to  apply  here.  For  why 
mention  a  right  of  way  four  feet  wide,  if  all  was  to  remain 
open  for  a  rear  drive,  access,  place  of  deposit,  etc.? 

Again,  the  weight  of  testimony  decidedly  is,  that  the  plain- 
tiffs, or  at  least  one  of  them,  wished  to  purchase  of  Robinson,  to 
build  thereon,  the  ground  which  they  now  claim  was  dedicated 
by  him  as  an  open  area. 

Upon  the  whole,  the  court  is  well  satisfied  that  the  plain- 
tiffs' claim  of  dedication  is  not  established.  The  case  is 
essentially  unlike  Maxwell  v.  East  River  Bank,  3  Bosw.  125; 
TaUmadge  v.  East  River  Bank,  26  N.  Y.  105,  and  other  cases 
cited  on  this  head  by  the  plaintiffs'  counsel. 

2.  The  next  point  made  by  the  plaintiffs  is,  that  it  is  an 
established  principle  of  law,  that  if  one  man  builds  a  house 
with  windows  or  doors  looking  over  or  opening  upon  his  ad- 
joining vacant  land,  and  sells  the  house,  neither  he  nor  his 
grantee  can  afterward  build  upon  the  vacant  ground  so  as 
seriously  to  obstruct  the  flow  of  light  and  air  to  the  windows 
and  doors  of  that  house.  Plaintiffs  do  not  contend  for  the 
English  doctrine  of  a  prescriptive  right  to  light  and  air. 

But  the  exact  position  they  take,  as  expressed  in  the  writ- 
ten argument,  is:  '*  That  Robinson,  the  former  owner  of  the 
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parcels  sold  to  Morrison  and  Startsman  (the  plaintiffs),  and 
at  the  same  time  of  the  open  ground  (sabsequently  sold  de- 
fendant, and  upon  which  he  proposes  to  build),  having  sold 
to  plaintiffs  their  respective  parcels  with  buildings  having 
windows,  cannot  afterward  build  upon  that  portion  retained 
by  him  in  such  a  way  as  to  obstruct  the  light  and  air  neces- 
sary to  the  comfortable  enjoyment  of  the  plaintiffs'  said  build- 
ings; and  what  Robinson  himself  could  not  do,  Marquardt, 
his  grantee,  cannot."  Defendant's  counsel  deny  that  the 
above  is  an  established  principle  of  law. 

That  this  principle  is  recognized  by  the  English  courts,  ad- 
mits of  no  doubt.  Mr.  Washburn  states  it  thus:  '*  If  one  who 
has  a  house  with  windows  looking  upon  his  own  vacant 
ground  sell  the  same,  he  may  not  erect  upon  his  own  vacant 
land  a  structure  which  shall  essentially  deprive  such  house  of 
the  light  through  its  windows":  Easements,  492,  pi.  6. 

Speaking  of  this  subject.  Chief  Justice  Tindal  (in  Swans' 
borough  v.  Ooventry,  9  Bing.  305,  Com.  B.,  1833)  says:  "It  is 
well  established  by  the  decided  cases  that  where  the  same 
person  possesses  a  house  having  the  actual  use  and  enjoy- 
ment of  certain  lights,  and  also  possesses  the  adjoining  land^ 
and  sells  the  house  to  another  person,  although  the  lights  be 
new,  he  cannot,  nor  can  any  one  who  claims  under  him,  build 
upon  the  adjoining  land  so  as  to  obstruct  or  interrupt  the  en- 
joyment of  those  lights.  The  principle  is  laid  down  by  Twis- 
den  and  Wyndham,  JJ.,  in  the  case  of  Palmer  v.  Fletcher^  1 
Lev.  122,  Hhat  no  man  shall  derogate  from  his  own  grant/ 
The  same  law  was  adhered  to  in  the  case  of  Cox  v.  Mathews^  1 
Vent.  237;  by  Holt,  C.  J.,  in  Roswell  v.  Pryor,  6  Mod.  116; 
S.  C,  12  Id.  215,  and  635;  and  lastly,  in  the  case  of  Crompton 
y.  Richards,  1  Price,  27"  (A.D.  1814). 

The  doctrine  in  question  rests  upon  Palmer  v.  Fletcher^  Cox 
V.  MathewSy  and  Roswell  v.  Pryor,  above  cited.  The  other 
cases  in  England  follow  these  as  establishing  the  principle 
laid  down  by  Chief  Justice  Tindal,  in  the  extract  just  given. . 

The  decisions  in  this  country  on  the  exact  point  as  to 
whether  the  right  to  light  and  air  will  pass  by  implied  grant 
are  neither  very  numerous  nor  uniform.  As  sustaining  the 
doctrine  that  a  vendor  of  a  house  cannot  afterward,  on  his 
adjoining  vacant  land,  make  an  erection  which  shall  deprive 
such  house  of  light,  see  Story  v.  Odin,  12  Mass.  157  [7  Am. 
Dec.  46];  United  States  v.  Appleton,  1  Sum.  492  {arguendo  per 
Btory,  J.);  Lampman  v.  Milks,  21  N.  Y.  505  {arguendo  per 


452  Morrison  v.  Mabquardt.  [Iowa, 

Selden,  J.);  Oerber  v.  Orubd,  16  111.  217  (arguendo).  Op- 
posed to  this  doctrine,  see  Myers  v.  Oemmelj  10  Barb.  537; 
Palmer  v.  Wetmore^  2  Sand.  316;  Parker  v.  Foote^  19  Wend. 
309  {arguendo  'per  Bronson,  J.);  Haverstick  v.  Sipe,  33  Pa.  St. 
368  {arguendo  per  Lowrie,  C.  J.). 

The  grant  of  easements  by  implication  has  been  much  dis- 
cussed in  the  courts  of  England  of  late  years,  as  will  be 
«een  by  the  following  cases:  Pyer  v.  Carter,  1  Hurl.  &  N. 
^16,  1857  (as  to  drain);  explained,  Polden  v.  Bastard,  4  Best 
-&  S.  116,  Eng.  Com.  L.  257  (use  of  pump);  Glare  v.  Harding, 
Z  Hurl.  &  N.  937;  White  v.  Baas,  7  Id.  722,  1862  (as  to  light); 
-Curriers'  Company  v.  Corbett,  2  Drew.  &  S.  355;  Suffield  v. 
Brovm,  10  Jur.,  N.  S.,  Ill;  Crossley  v.  Lightower,  L.  R.  2  Ch. 
App.  478,  1866;  Clarke  v.  CZarit,  L.  R.  1  Ch.  App.  16;  Robson 
T.  Whittingham,  Id.  442;  Martin  v.  Headon,  L.  R.  2  Eq.  425; 
Z>ent  V.  Auction  M,  Co.,  Id.  238;  Dodd  v.  BurcheU,  1  Hurl. 
A  C.  113,  119,  commenting  on  Pyer  v.  Carter,  supra.  And  see 
also  Judge  Redfield's  observations  in  Am.  Law  Reg.,  Jan. 
1865,  pp.  134,  135. 

After  this  glance  at  the  state  of  the  adjudications,  the  ques- 
tion recurs,  Is  it  a  principle  in  our  law  that,  if  a  man  sells  a 
house  with  windows  and  doors  opening  on  to  his  vacant 
ground,  he  or  his  grantee  cannot  afterward  build  upon  such 
vacant  ground  in  such  a  manner  as  seriously  to  obstruct  the 
flow  of  light  and  air  to  such  house,  without  express  reservation 
of  the  right  so  to  do? 

Did  the  question  depend  alone  upon  the  authority  of  the 
English  cases,  it  would  have  to  be  answered  in  the  affirmative. 
It  is  justly  observed  by  Mr.  Washburn  that  the  decisions  as 
to  implied  easements  of  light  and  air  are  not  uniform,  nor  in 
all  cases  satisfactory:  Easements,  497,  pi.  17.  If  it  be  held 
that  there  may  be  implied  easements  as  to  light  and  air, — as 
this  implication  arises  wholly  from  the  condition  and  circum- 
-stances  of  the  estates  to  which  the  easement  relates,  and  as 
this  condition  and  these  circumstances  are  almost  infinitely 
varied, — it  is  easy  to  perceive  the  difficulties  which  environ 
the  practical  application  of  the  doctrine. 

Perhaps  the  law  as  to  implied  easements  generally  cannot 
be  said  to  be  fully  settled,  and  this  is  particularly  true  in  this 
country  ab  to  easements  of  light  and  air.  The  right  to  light 
and  air  seems  in  many  respects  to  be  different  in  its  nature 
from  easements  relating  to  artificial  erections  on  the  servient 
Mtate,  such  as  drains,  gutters,  pipes,  etc.,  or  rights  of  way,  and 


Dec.  1867.]  Morrison  v.  Marquardt.  45^ 

the  like:  See  Parker  v.  Foote,  19  Wend.  309,  p«r  Bronson,  J.; 
Dodd  V.  Burchell,  1  Hurl.  &  C.  113,  119,  per  Pollock,  C.  B.; 
Haverstick  v.  Sipe,  33  Pa.  St.  368,  371,  per  Lowrie,  C.  J. 

As  to  light  and  air,  I  am  free  to  say  that  I  do  not  believe- 
the  rale,  as  applied  to  our  situation  and  circumstances,  a  sound 
one,  which  holds  that  under  any  circumstances  this  right  caa 
by  implication  be  burdened  upon  an  adjoining  estate  as  to  pre- 
vent the  owner  thereof  from  building  upon  or  improving  it  a& 
he  pleases.  I  would  reverse  the  rule,  and  hold  that  he  who 
claims  that  the  ten,  twenty,  or  thirty  feet  adjoining  him  (which 
in  cities  may  be  very  valuable)  shall  remain  vacant  and  unim* 
proved,  should  found  such  claim  upon  an  express  grant  or  cov- 
enant. 

This  rule  is  simple.  Grantor  and  grantee  would  both  know 
that  the  deed  is  the  measure  of  their  rights.  Is  it  any  hard- 
ship upon  the  purchaser  to  secure  by  express  grant  rights  so 
valuable  to  him  and  so  detrimental  to  his  grantor, — rights 
which,  unless  limited  and  defined  by  written  stipulations,  are 
of  uncertain  extent  and  uncertain  duration?  See  remarks  of 
Patterson,  J.,  in  Blanchard  v.  Bridges,  4  Ad.  &  E.  176.  Such 
a  rule  also  harmonizes  with  the  purpose  of  our  registration 
laws.  A  denial  of  an  easement  by  mere  application,  as  re- 
spects light  and  air,  may  in  my  judgment  well  be,  without 
denying  that  other  easements  of  a  different  character  may^ 
and  in  some  cases  should,  be  held  to  exist  by  implication. 

But  in  the  case  at  bar  the  court  do  not  regard  it  as  neces- 
sary to  deny  the  general  doctrine  contended  for  by  the  plain-  - 
tiff's  counsel. 

The  doctrine  of  implied  easements  rests  upon  the  supposed : 
intention  of  the  parties  as  deduced  from  the  situation  and; 
condition  of  the  two  estates  to  which  the  easement  relates; 
An  easement  may  be  briefly  defined  to  be  a  charge  or  burden 
upon  one  estate  (the  servient)  for  the  benefit  of  another  (the 
dominant). 

In  this  case,  it  would  be  a  burden  upon  the  estate  retained 
by  Robinson,  and  afterward  sold  to  the  defendant  for  the^ 
advantage  of  the  plaintiff's  estate.  This  burden  or  servitude 
is,  that  this  should  remain  vacant,  if  to  improve  it  would  ma- 
terially obstruct  the  passage  of  light  and  air  to  the  plaintiff's, 
store. 

Now,  the  circumstances  surrounding  this  transaction  maker 
it  quite  clear  that  it  was  never  intended  that  this  easement 
should  exist.     In  discussing  a  similar  question,  Mr.  Justice 
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Story  well  remarks,  "  that  in  the  construction  of  grants  the 
court  ought  to  take  into  consideration  the  circumstances  at- 
tendant upon  the  transaction,  the  particular  situation  of  the 
parties,  the  state  of  the  country,  and  the  state  of  the  thing 
granted,  for  the  purpose  of  ascertaining  the  intention  of  the 
parties":  United  States  y.  Appleton^  1  Sum.  492,  520;  see  also 
2  Washburn  on  Real  Property,  26;  Broom's  Legal  Maxims, 
261;  Washburn  on  Easements,  86,  pi.  12;  KarmuUer  v.  Krotz^ 
18  Iowa,  352;  Haverstick  v.  Sipe,  33  Pa.  St.  368,  371. 

The  first  circumstance  we  refer  to  as  evincing  this  intention 
is  the  language  and  character  of  the  conveyances  to  the  plain- 
tiffs. These  conveyances  contain  express  language  as  to  sev- 
eral easements.  The  right  of  way  is  an  easement.  And  in 
the  deeds  to  both  plaintiffs  that  is  expressly  secured.  The 
right  to  the  use  of  the  privy  is  an  easement.  And  in  both 
deeds  it  is  stipulated  for  in  terms.  The  right  of  Startsman  to 
right  of  way  on  the  east  (two  and  a  half  feet  in  width)  was  an 
easement,  as  was  also  his  right  to  extend  the  second  story  of 
his  building  over  it.  Both  of  these  were  provided  for  in  ex- 
press words  in  his  deed. 

And  the  same  is  true  as  respects  the  right  of  Morrison  to 
the  roof  under  the  Downey  contract  with  Robinson.  This  is 
also  set  down  in  his  deed.  Now,  these  are  all  easements,  and 
are  carefully  secured  by  the  deeds.  If  the  parties  had  con- 
templated any  other  easement,  such  as  the  important  one  of 
light  and  air,  would  it  not  also  most  likely  have  been  secured 
by  the  deed? 

This  will  be  more  manifest  by  other  considerations.  We 
allude  next  to  the  character  and  situation  of  the  buildings 
purchased  by  the  plaintiffs  of  Robinson.  They  both  fronted 
on  Washington  Street,  which  was  one  hund^red  feet  wide. 
Morrison's  store  (No.  7  on  the  plat)  was  built  by  Robinson; 
that  is,  the  first  and  second  stories  were  buUt  by  him,  and 
the  third  story  by  Cook,  S.,  and  Downey,  in  conjunction  with 
him.  It  is  only  fifty  feet  deep  and  seventeen  feet  wide  inside. 
The  stories  are  about  fourteen  feet  high.  The  front  in  the 
first  story  is  an  open  one,  composed  of  glass  and  iron,  the  win- 
dows being  show  windows  ten  feet  high  with  two  sets  of  lights 
each.  In  the  rear  of  the  first  story  was  one  door  and  one 
window,  beyond  which  extended  the  eleven  feet  embraced  in 
defendant's  original  purchase,  which  was  prior  to  Morrison's 
purchase.  The  rear  cellar  window  was  very  small,  about 
eighteen  inches  or  two  feet  square,  with  but  two  or  three 
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inches  above  the  ground.  There  was  a  front  cellar  Tvindow, 
and  the  outside  entrance  to  the  cellar  was  in  front.  The 
second  story  had  two  large  windows  in  front  and  one  in  the 
rear.  When  Morrison  bought,  the  only  access  to  the  second 
story  was  by  a  stairway  in  the  rear  of  the  first  story.  The 
first  and  second  stories  had  one  room  each,  and  were  '^finished 
ofi*  for  one  storeroom,  counter  and  shelves  below  and  shelves 
above."  Such  was  the  condition  when  Morrison  purchased. 
Since  then,  Morrison  has  entirely  changed  the  interior  arrange- 
ment. The  stairway  to  the  second  story  has  been  removed;  an 
entrance  has  been  obtained  to  the  second  story  from  the  west; 
the  second  story  has  been  partitioned  off  into  two  rooms,  and 
is  used  for  offices,  the  rear  window  being  relied  on  for  light  to 
the  back  office. 

When  Startsman  purchased  No.  8,  there  was  upon  it  a  one- 
story  frame  house  with  an  open  front,  and  with  an  addition 
extending  back  to  near  the  south  line.  In  the  rear  there  was 
but  one  small  window  of  but  six  or  eight  panes  of  glass.  This 
old  building  was  removed,  and  the  present  structure  erected 
by  Startsman,  with  an  open  front  like  Morrison's  in  the  first 
story,  and  three  windows  in  the  front  of  the  second  story.  In 
ihe  rear  of  the  first  story  there  is  a  sash  door  and  a  large 
window.  It  is  proper  to  observe  that  Robinson  knew  when  he 
sold  that  Startsman  intended  to  replace  the  frame  building 
with  a  new  structure.  These  circumstances  have  been  men- 
tioned for  the  purpose  of  showing  that  these  buildings,  for  the 
purposes  for  which  they  were  erected,  and  in  the  condition  in 
which  they  were  sold,  were  not  essentially  dependent  upon  the 
rear  windows  for  light:  See  Washburn  on  Easements,  504,  pi. 
26;  502,  pi.  20;  Blanchard  v.  Bridges,  4  Ad.  &  E.  174;  Fifty 
Associates  v.  Tudor j  6  Gray,  255,  approving  Back  v.  Stacey,  2 
Car.  &  P.  465;  Parker  v.  Smithy  5  Id.  438;  Pringle  v.  Wem- 
ham,  7  Id.  377;  Wells  v.  Ody,  7  Id.  410,  and  recent  English 
equity  cases  before  cited,  as  to  what  amount  of  light  a  party 
is  entitled  to  under  an  implied  grant  or  prescriptive  right. 

If  not  thus  dependent  upon  the  rear  openings  for  ^^  such  an 
amount  of  light  and  air  as  is  reasonably  necessary  to  the  com- 
fortable and  useful  occupation  "  of  the  building,  the  necessity 
for  an  implied  grant  does  not  exist,  and  the  presumption  that 
there  was  such  a  grant  is  very  much  weakened,  if  not  entirely 
overthrown. 

Surely  such  an  easement,  uncertain  in  its  extent  and  dura- 
tion, without  any  written  or  record  evidence  of  its  existence, 
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fettering  estates,  and  laying  an  embargo  upon  the  hand  of 
improvement  which  carries  the  trowel  and  the  plane,  and,  as 
applied  to  a  subsequent  purchaser,  against  the  spirit  of  our 
recording  acts,  and  not  demanded  by  any  consideration  of 
public  policy,  —  surely  such  an  easement  should  not  be  held  to 
exist  by  mere  implication,  when  such  implication  originates 
in  no  reasonable  necessity.  Mr.  Washburn,  assuming  that 
there  may  be  an  implied  grant  of  such  easements,  observes 
that  ^'  the  test  seems  to  be  whether  what  is  claimed  is  reason- 
ably necessary  to  the  enjoyment  of  the  part  granted,  and 
where  that  is  not  the  case,  it  requires  descriptive  words  of 
grant  in  the  deed  to  create  an  easement  in  favor  of  one  part  of 
a  heritage  over  another":  Easements,  61,  pi.  42;  36,  pi.  12; 
604,  pi.  26. 

Again  he  says  the  implied  easements  (according  to  the  ten- 
dency of  the  cases)  will  be  held  not  to  exist,  except  in  instances 
where  if  the  grantor  were  to  build  on  his  vacant  land,  the 
owner  of  the  house  would  be  "  virtually  deprived  "  of  the  en- 
joyment thereof:  Id.  502,  pi.  20. 

But  there  are  other  strong  circumstances  in  the  situation  of 
the  property  against  the  existence  of  the  supposed  easement. 
Defendant,  who  now  proposes  to  build,  purchased  his  store 
(No.  4)  before  Morrison  did,  and  at  the  same  time  purchased 
eleven  feet  in  the  rear.  This  eleven  feet  extended  east  beyond 
the  rear  window  of  Morrison.  Robinson  retained  no  rights  in 
this  eleven  feet.  Could  not  defendant  at  once  have  built  upon 
this  eleven  feet,  although  it  should  obstruct  the  light  to  store 
(No.  7)  still  retained  by  Robinson? 

Plaintiffs'  counsel  have  seen  the  importance  of  this  point, 
and  argue  that  the  defendant  could  not  build  on  the  eleven 
feet  so  as  to  darken  the  windows  in  No.  7,  even  though  Robin- 
son were  yet  the  owner  thereof.  In  their  written  argument 
they  say:  **  The  doctrine  of  implied  reservation  keeps  almost 
equal  pace  with  and  is  as  fully  recognized  as  that  of  implied 
grant.  The  rule  is,  that  if  a  man  have  a  house  with  lights, 
and  sell  the  same,  but  retain  the  land  adjoining,  he  may  not 
build  thereon  to  the  damage  of  the  lights  in  the  house  sold ; 
so  if  he  sells  the  land,  and  retains  the  house,  the  purchaser 
may  not  build  hereon  to  the  damage  of  lights  of  the  house." 

Such,  it  seems  to  us,  cannot  be  the  law.  Such  a  doctrine  as 
applicable  to  cities  would  be  intolerable.  The  vendor  sells  the 
land,  makes  no  reservation  of  any  rights  therein,  parts  with  his 
dominion  over  it,  receives  his  pay  for  it,  and  when  his  vendee 
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proposes  to  build,  he  stays  his  hand  with  an  implied  reserva- 
tion, and  the  vendee  finds  that  he  has  roade  a  barren,  unprofit- 
able purchase;  that  he  owns  and  pays  taxes  upon  a  lot  to  afford 
the  vendor  un  unobstructed  supply  of  air  and  sunlight.  Lord 
Holt  denied  such  to  be  the  law,  in  Tenant  v.  Ooldwiny-2  Ld. 
Raym.  1093,  and  his  opinion  was  recently  (A.  D.  1862)  ap- 
proved by  the  court  of  exchequer,  in  White  v.  Baas,  7  Hurl. 
&  N.  722,  denying  the  doctrine  of  implied  reservation  of  an 
easement  for  light:  See  also  Curriers^  Co.  v.  Corbett,  2  Drew. 
<fe  S.  355;  Suffield  v.  Brown,  10  Jur.,  N.  S.,  Ill;  Crossley  v, 
lAghtower,  L.  R.  2  Ch.  App.  478,  1866;  Washburn  on  Ease- 
ments, 35,  pi.  11;  Id.  494,  pi.  10;  Johnson  v.  Jordan,  2  Met. 
234;  Haverstick  v.  Sijpe,  33  Pa.  St.  368,  1859. 

Therefore  the  defendant  had  the  right  to  build  and  darken 
the  rear  window  of  No.  7,  and  Robinson  could  not  resist  it. 
His  right,  then,  to  build  was  not  affected  by  the  subsequent 
sale  of  that  store  by  Robinson  to  Morrison.  This  being  qo, 
there  was  no  implied  grant  in  the  sale  to  Morrison  from  Rob- 
inson, that  the  windows  should  remain  unobstructed  by  build- 
ings in  the  rear.  The  store  of  Startsman  was  not  then  erected. 
Although  Robinson  knew  he  intended  to  build,  there  is  no 
evidence  that  he  knew  such  building  when  erected  would  es- 
sentially or  reasonably  need  light  and  air  from  the  rear;  and 
hence  it  seems  difficult  to  say  that  there  was  an  implied  grant 
of  such  an  easement.  This  consideration  alone,  it  seems  to  us, 
is  conclusive  against  the  claim  of  Startsman.  Another  and 
quite  important  circumstance  against  the  implied  easement 
of  light  and  air  over  the  entire  vacant  ground  owned  by  Rob- 
inson at  the  time  of  his  sales  to  the  plaintiffs  is  the  express 
grant  of  a  four-foot  right  of  way.  This  has  before  been  alluded 
to  in  respect  to  other  questions  in  the  case. 

In  all  the  cases  we  have  examined,  in  which  an  implied 
^rant  of  light  and  air  has  been  recognized,  the  house  sold  and 
he  land  to  which  the  easement  has  been  attached  were  adjoin- 
Qg:  See  Palmer  v.  Fletcher,  Cox  v.  Mathews,  Roswell  v.  Pryor, 
jid  other  cases  before  referred  to  and  stated. 

We  have  found  no  case,  although  we  have  directed  particu- 
lar attention  to  the  point  in  which  an  implied  grant  of  light 
and  air  has  been  holden  to  exist  when  the  vendor,  at  the  time 
of  the  sale  of  the  first  parcel,  laid  out  a  space  or  passage  be- 
tween it  and  the  portion  of  the  heritage  or  estate  retained  by 
him.  The  servient  tenement  is  thus  disconnected  from  the 
dominant.    It  is  argued  by  plaintiffs'  counsel  that  this  is  sim- 
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ply  a  ^xy,  and  has  no  reference  to  light  and  air.  So  is  a  street 
or  an  alley  a  way;  but  it  is  also  an  open  space  which  admits 
the  flow  of  light  and  air.  The  object  of  this  way  in  the 
present  case  was  to  secure  a  passage  to  the  privy,  also  an 
outlet  through  the  right  of  way  on  the  east,  and  possibly  a 
light  of  way  to  the  contemplated  ten-foot  alley,  and  also  to 
secure  the  plaintiffs'  estate  against  the  erection  of  buildings 
nearer  than  the  four  feet.  If  the  aliwide  testimony  is  compe- 
tent to  show  the  purposes  for  which  the  private  way  was  laid 
out  by  Robinson,  it  shows  that  these  were  the  purposes. 

Without  positively  deciding  that  there  may  not,  under  any 
circumstances,  be  an  implied  easement  of  light  and  air,  we 
hold  that  the  circumstances  before  enumerated  negative  any 
such  implication  or  easement  in  the  case  under  consideration. 

3.  The  next  and  only  remaining  question  relates  to  the 
plaintiffs'  rights  in  respect  to  the  privy.  This  was  situated  on 
land  owned  by  Robinson  at  the  time  he  sold  to  the  plaintiffs, 
and  it  adjoined  the  private  way  in  the  rear  of  their  stores. 
The  plaintiffs'  deeds,  in  express  terms,  granted  to  them  ''the 
right  to  the  use  of  the  privy."  The  right  was  embraced  in  the 
<^nsideration  paid  for  the  property.  It  was  not  revocable  at 
the  will  of  Robinson  or  his  grantee.  It  would  exist  at  least  as 
long  as  the  privy  should  stand  and  have  a  right  to  stand. 
Defendant  purchased  the  land  upon  which  it  was  situated, 
and  removed  it  at  night,  without  the  consent  of  the  plaintiffs. 
He  justijQes  this  act  upon  two  grounds:  1.  He  claims  that  the 
vault  was  full,  and  hence  the  easement  was  at  an  end;  2.  If 
this  is  not  so,  he  claims  the  structure  had  become  a  nuisance, 
4tnd  therefore  he  had  a  right  to  abate  it,  and  he  abated  it  by 
removing  it. 

The  first  ground  is  not  supported  by  the  evidence.  The 
vault  was  not  entirely  filled,  and  if  it  were,  we  think  the  plain- 
tiffs might,  if  they  saw  proper,  remove  the  contents  and  thus 
continue  the  right  to  the  use  of  the  structure.  The  point  is 
made  that  it  was  Robinson's  duty  to  keep  it  in  order,  and  that 
the  defendant,  by  his  purchase,  takes  Robinson's  place.  But 
the  deed  is  silent  upon  this  point,  and  it  is  not  essential  to 
determine  upon  whom  the  duty  of  keeping  it  in  order  would 
rest:  See  Washburn  on  Easements,  c.  6,  sec.  1,  p.  564.  Nor 
4o  we  think  the  defendant  was  justified  in  removing  it  with 
strong  hand  and  against  the  plaintiffs'  wishes,  on  the  ground 
that  it  was  a  nuisance.  A  party  may,  with  his  hand,  abate 
ihsA  which  is  to  him  a  nuisance,  but  such  abatement  does  not 
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consist  in  the  destruction  bf  the  property  unless  such  destruc- 
tion be  absolutely  necessary.  It  is  the  offensive  use  of  it  that 
he  is  justijQed  in  abating:  Barclay  v.  Commonwealth^  25  Pa.  St. 
503  [64  Am.  Dec.  715];  2  Hilliard  on  Torts,  95.  Plaintiffs 
asked  to  try  disinfectants.  Defendants  refused,  claimed  the 
right  to  remove  it,  and  did  remove  it  the  same  night. 

The  right  to  the  use  of  this  outhouse  was  property;  and  the 
plaintiffs'  right  could  not  be  thus  summarily  determined  by 
the  defendant.  Defendant  claims  that  the  plaintiffs'  right  to 
use  the  privy  ended  when  Robinson  conveyed  to  him;  that  the 
grant  of  the  use  is  not  a  covenant  running  with  the  land. 
The  plaintiffs'  rights  were  in  the  nature  of  a  burden  upon  the 
estate  on  which  the  privy  stood.  The  conveyance  to  the  de* 
fendant  of  the  estate  did  not  disburden  it  of  this  servitude; 
particularly  is  this  so,  as  the  deed  to  the  defendant  is  ezpressl}* 
made  subject  to  the  plaintiffs'  rights. 

Again,  the  defendant  claims  "that  whether  it  was  removed 
legally  or  illegally,  the  destruction  of  the  privy  extinguished 
the  easement."  If  the  plaintiffs  had  destroyed  it,  this  might 
well  be  held  to  extinguish  the  easement;  but  not  when  such 
destruction  is  by  the  party  owning  the  estate  which  owes  the 
servitude.  The  law  holds  out  no  such  bonus  for  the  commis* 
sion  of  torts;  nor  does  it  allow  a  party  to  gain  and  base  a  righA 
upon  an  illegal  act. 

Again,  it  is  contended  that,  being  destroyed,  the  only  remedj' 
of  the  plaintiffs  is  an  action  for  damages,  as  the  court  has  n<i 
power  to  restore  the  privy.  But  it  has  the  power  to  order  thn 
defendant  to  restore  it,  or  to  allow  this  to  be  done  by  tho 
plaintiffs  at  his  expense. 

As  respects  the  privy,  we. think  the  plaintiffs  have  a  right, 
under  the  circumstances  above  stated,  to  be  put  in  statu  quo. 
The  cause  will  be  remanded,  with  directions  to  the  court  be« 
low  to  dismiss  the  plaintiffs'  bill,  except  as  to  the  rights  in 
relation  to  the  privy;  to  enter  a  decree  that  defendant  shall 
restore  this,  or  in  default  thereof  that  plaintiffs  may  do  so, 
and  the  expense,  or  so  much  thereof  as  may  be  equitable,  to 
be  charged  to  the  defendant.  The  decree  will  also  enjoin  the 
defendant  from  erecting  his  proposed  building  so  as  to  inter- 
fere with  the  site  of  the  privy.  Plaintiffs  may,  if  they  elect, 
claim  damages,  and  waive  the  right  to  a  restoration  of  the 
privy.  All  rights  in  relation  to  the  supposed  ten-foot  alley  on 
the  east  of  the  premises  to  lemadn  open,  not  being  embraced 
in  this  abjudication. 

Reversed. 
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Dedication,  upon  What  Foundkd,  and  What  Ck>N8TiTimst  Hdrs  qf 
DaM  Y,  New  OrleoTts,  79  Am.  Dec.  586,  and  cases  collected  in  note  591; 
Sarpy  ▼.  MunicipalUy  No.  g,  61  Id.  221;  O^NeiU  v.  AnneU,  72  Id.  364;  Oen- 
tleman  ▼.  ScuUt  83  Id.  264,  and  cases  collected  in  note  268. 

Easement  by  Implication:  See  Burden  v.  Stem,  62  Am.  Dec  758;  Ham- 
mond  V.  Woodman,  66  Id.  219;  Carbrey  v.  WUUa,  83  Id.  688;  Seymour  ▼.  Leuna, 
78  Id.  108. 

Abatement  or  Nuisance  bt  Pabtt  Agorisved:  StUea  ▼.  Lakrd,  63  Am. 
Dec  110;  Mokrv,  OauU,  78  Id.  687. 

Destroying  Building  vob  being  Nuisance:  Bardaiy  ▼.  (hmmonwoctUh, 
64  Am.  Dec.  715,  and  note 

The  principal  case  is  cited  to  the  point  that  an  easement  in  light  and 
air,  to  be  supplied  to  the  ancient  windows  of  one  person  from  the  premises  of 
another,  cannot  be  acquired  by  mere  use  or  prescription,  in  Stein  ▼.  Hauek, 
56  Ind.  68.  And  to  the  point  that  in  the  sale  of  a  house  and  lot  no  easement 
for  light  and  air  can  be  implied  from  the  character  of  the  improvements  on 
the  lot  sold  and  the  adjoining  lot,  in  Keiper  v.  iTZan,  51  Id.  320.  As  to  grants 
of  easements  by  implication,  it  is  cited  in  Wetherellv,  Brobet,  23  Iowa,  591. 
And  to  the  point  that  a  dedication  of  lands  may  be  made  by  parol,  and  that 
the  mere  oral  declarations  and  acts  of  the  owner  will  warrant  the  presomp* 
tion  of  a  dedication,  thoagh  followed  by  pablio  enjoyment  for  erer  bo  short  a 
time,  in  FUber  ▼.  Beard,  32  Id.  352. 


Deford  v.  Meroer. 

[24  IOWA,  118.] 
OOAEEOnON  OV  MlffTAKE  IN  DeSOIUPTION  OF  LaND,  PRESUMPTION  AS  TO.  — 

Where  it  is  shown  that  a  mistake  in  the  description  of  the  lands  in  a 
guardian's  petition  for  the  sale  of  his  wards'  real  estate  was  corrected 
after  the  petition  was  draughted,  it  will  not  be  presumed,  in  the  absence 
of  evidence,  that  such  correction  was  not  made  until  after  the  petition 
was  filed. 

Heirs  are  Estopped  prom  Questioning  Validitt  op  Guardian's  Sale 
of  their  interest  in  certain  lands  on  the  ground  of  a  defect  in  the  pro* 
oeedings,  where,  after  becoming  of  age,  with  full  knowledge  of  all  the 
facts,  and  in  the  absence  of  fraud  and  mistake  of  fact,  they  receive  and 
retain  the  purchase-money  arising  from  such  safe;  and  this  principle 
applies  even  where  the  sale  is  void. 

CtouRT  of  Equitt  will  Reform  Misdescription  in  Ck>NyETANGB  founded 
on  a  consideration,  though  the  deed  is  a  quitclaim,  and  contains  no  cove- 
nants. 

Petition  in  equity.  The  plaintiffs,  being  the  heirs  at  law, 
and  the  assignees  of  such  heirs,  of  one  Pursley,  claimed  title 
to  a  certain  tract  of  land,  of  which  the  said  Pursley  was  owner 
at  the  time  of  bis  death.  The  land  had  been  sold  by  one 
Jones  as  guardian  of  the  minor  heirs  of  the  said  Pursley,  and 
the  defendants  claimed  title  to  a  portion  of  the  land  under 
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8uch  sale.  The  plaintiffs'  petition  attacked  the  validity  of 
said  sale,  and  prayed  to  have  it  set  aside,  which  prayer  the 
court  denied,  and  accordingly  confirmed  the  title  of  the  de- 
fendants to  the  property  in  question,  and  the  plaintiffs  ap- 
pealed.    Other  facts  appear  in  the  opinion. 

B.  N.  KinyoUj  for  the  appellants. 
Polk  and  Hubbellj  for  the  appellees. 

By  Court,  Dillon,  C.  J.  It  is  not  necessary  to  discuss,  or 
examine  any  questions  respecting  the  guardian's  sale,  which 
were  decided  in  the  case  of  Purdey  v.  Hayes j  22  Iowa,  11  [anUy 
p.  350].  That  case  was  very  elaborately  argued  and  deliber- 
ately considered.  Under  the  course  of  decision  in  this  state 
respecting  administrators'  and  guardians'  sales,  it  was  held 
that  the  sale  by  Jones,  as  guardian,  was  valid  as  against  the 
various  objections  in  that  case  made  against  it.  This  cause 
has  reference  to  another  tract  of  land  of  which  the  said  Hugh 
Pursley,  deceased,  was,  at  the  time  of  his  death,  the  owner; 
but  this  tract  was  sold  by  the  said  Jones  under  the  same  order 
or  license  of  the  county  court  (August  3,  1852),  referred  to  in 
the  Hayes  case. 

The  land  owned  by  Pursley  and  claimed  in  the  present  suit 
is  the  southwest  quarter  of  the  northeast  quarter  of  5,  etc.  It 
is  claimed  that  Jones's  petition,  as  guardian,  for  an  order  to 
sell,  described  the  land  as  the  southwest  quarter  of  the  north- 
west quarter  of  5,  etc.;  and  that  after  the  said  petition  of  the 
guardian  to  sell  was  filed,  and  after  notice  was  served  on  the 
wards,  if  not  indeed  after  the  order  of  sale,  the  description  was 
fraudulently  or  without  authority  changed  by  erasing  the  word 
"west"  and  inserting  the  word  '*east." 

Testimony  was  taken  on  this  point,  but  while  this  establishes 
that  the  change  was  made  after  the  petition  was  draughted,  it 
does  not  clearly  satisfy  us  that  it  was  made  after  it  was  filed. 
The  mistake  in  the  description  was  probably  discovered  before 
the  filing  of  the  petition  of  the  guardian  to  sell,  and  corrected 
prior  to  such  filing,  by  erasing  the  word  *^  west "  and  inserting 
the  word  "  east." 

But  the  same  mistake  was  omitted  to  be  corrected  in  the 
copy  of  the  petition  which  was  served  upon  the  wards.  The 
mistake  occurred  by  following  the  like  mistaken  description 
in  the  deed  from  Abel  J.  Cain  to  Hugh  Pursley,  of  date 
August  16,  1849.  The  notice  to  the  wards  (which  notice  was 
indorsed  upon  a  copy  of  the  petition,  which  copy  described 
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the  land  as  the  southweBt  quarter  of  the  northwest  quarter, 
etc.,  instead  of  the  southwest  quarter  of  the  northeast  quarter, 
etc.)  contained  a  material  mistake  in  the  description  of  the 
land;  it  was  a  mistake  because  it  described  lands  in  which 
the  wards  had  no  interest,  but  it  also  describes  them  as  those 
conveyed  to  the  said  Hugh  by  the  said  Cain.  Admitting,  as 
for  the  purposes  of  this  case  we  do,  that  the  eflfect  of  this  mis- 
description of  the  land  would  be  to  enable  the  wards  to  avoid 
the  sale,  yet  there  are  other  facts,  which  we  now  proceed  to 
state,  that  equitably  and  effectually  estop  them  from  claim- 
ing title  to  the  land.  The  answer  alleges  and  the  evidence 
establishes  (indeed,  the  fact  is  not  disputed)  that  all  of  the 
wards  of  the  said  Jones,  after  they  became  of  age,  with  full 
knowledge  of  the  fact  of  the  sale,  and  that  he  had  no  money 
except  such  as  arose  from  this  sale,  received  from  and  re- 
ceipted to  him  for  the  purchase-money  of  the  property  sold  by 
him  as  guardian. 

Not  only  so,  but  they  received  this  money  from  their  guar- 
dian after  this  suit  was  brought,  a  suit  which  directly  attacked 
and  put  in  issue  the  validity  of  the  guardian's  sale.  Such 
alleged  invalidity  is,  indeed,  made  the  groundwork  of  the  re- 
lief herein  sought.  Not  only  so,  but  the  testimony  shows  that 
they  knew  the  money  arose  from  the  sale,  among  other  tracts, 
of  this  very  land;  that  Jones  had  no  other  money  in  his 
hands  except  such  as  he  had  received  from  the  sale  made  by 
him  as  guardian;  and  this  money  the  said  heirs  (the  present 
appellants  on  the  record)  not  only  still  retain,  but  they  have 
never  tendered  it  back  to  Jones  or  his  vendees.  It  is  not 
shown  or  claimed  that  any  fraud  was  practiced  upon  them  to 
induce  them  to  receive  the  money.  On  the  contrary,  it  seems 
that  they  were  anxious  to  get  it  just  as  soon  as  was  practi- 
cable after  attaining  their  majority. 

It  is  not  shown  that  they  received  it  under  any  mistake  of 
fact,  nor  that  they  received  it  under  any  misapprehension  as 
to  their  legal  rights. 

Under  these  circumstances,  if  there  is  anything  well  founded 
in  conscience  or  in  law,  it  is  that  they  are  estopi)ed  in  equity 
from  claiming  the  land  after  having  voluntarily  accepted  the 
money  which  arose  from  or  was  the  product  of  the  sale  of  the 
land. 

We  can  only  account  for  the  action  of  the  heirs  in  thus  re- 
ceiving the  money  by  supposing  the  testimony  to  be  true,  that 
in  case  there  was  a  recovery  they  were  to  have  only  a  portion 
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thereof;  that  the  rest  was  to  go  elsewhere;  and  that  they  were 
unwilling  to  give  their  undisputed  right  to  the  money  arising 
from  the  sale  for  their  disputed  right  to  recover  the  land. 
But  however  this  may  be,  it  is  certain  that  the  present  appel- 
lants have,  under  the  circumstances  before  stated,  voluntarily 
received  from  Jones,  their  guardian,  the  purchase-money  for 
the  very  land  they  are  now  seeking  to  recover. 

That  they  are  not  entitled  to,  and  cannot  have,  both  the 
money  and  the  land,  is  a  proposition  which  seems  too  plain 
to  require  either  an  extended  argument  or  authority  to  show. 
We  have  so  held  in  a  former  case  arising  upon  the  same  sale: 
Pursley  v.  Hayea^  17  Iowa,  310.  If  the  brief  opinion  filed  in 
that  case  is  closely  examined,  it  will  be  seen  that  the  proposi- 
tions on  which  it  rests  are  guardedly  stated.  That  opinion  is 
certainly  correct.  There  is  nothing  in  the  circumstances  of 
the  present  case  which  requires  us  to  decide  more  than  that 
where  a  party,  with  full  knowledge  of  all  the  facts,  there  being 
no  fraud  or  mistake,  and  nothing  to  repel  the  presumption 
that  he  knew  his  legal  rights,  but  much  to  show  that  he  did 
fully  know  them,  voluntarily  accepts  and  retains  the  pur- 
chase-money arising  from  the  sale  of  his  land,  he  cannot  after- 
ward claim  the  land  itself.  He  is  equitably  estopped  to  deny 
the  validity  of  the  sale.  When  this  question  was  before  u& 
previously,  in  Pursley  v.  Hayes,  17  Iowa,  310,  we  did  not  deem 
it  necessary  to  fortify  our  conclusion  by  a  citation  of  adjudged 
cases  in  other  courts. 

As  the  question  has  been  again  brought  up,  we  subjoin  a 
reference  to  some  decisions  not  only  holding  the  same  view, 
but  even  going  much  further  than  we  are  required  to  do  by  the- 
facts  of  the  cause  now  under  consideration. 

It  will  be  seen  that  this  principle  of  estoppel  is  not  limited^ 
as  contended  for  by  the  appellant's  counsel,  to  cases  of  void- 
able sales,  but  extends  to  cases  where  the  sale  is  void. 

If  it  were  true  that  through  mistake  the  land  by  a  wrong 
description  was  embraced  in  the  order  of  sale,  but  the  right 
land  was  sold  and  conveyed,  even  then  a  receipt  of  the  pur- 
chase-money under  the  circumstances  shown  in  this  case,  and 
above  referred  to,  would  estop  the  parties  so  receiving  it  from 
claiming  the  land.  The  heirs  who  received  the  money  have 
not  testified,  nor  in  any  other  way  shown,  that  they  received 
it  under  any  mistake  of  fact,  or  in  ignorance  of  their  legal 
rights,  or  by  reason  of  any  fraud.  This  money  they  still  re- 
tain, and  do  not  offer  to  restore  it.    As  they  have  chosen  ta 
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take  the  money,  they  cannot  also  have  the  land.  The  decree 
of  the  diBtrict  court  dismissing  their  petition  is  therefore 
affirmed. 

2.  Mrs.  Deford,  one  of  the  plaintiffs,  conveyed  her  interest 
as  one  of  the  heirs  of  Hugh  Pursley,  to  her  uncle  (West). 
The  circumstances  under  which  and  the  consideration  on 
which  this  conveyance  was  made  are  stated  in  PunUy  v.  HayeSj 
22  Iowa,  15-18  [ante,  p.  350].  She  conveyed  by  the  same 
mistaken  description  by  which  Abel  J.  Gain  conveyed  (Au- 
gust 16, 1849)  to  her  father,  Hugh  Pursley.  That  is,  the  land 
was  described  as  the  southwest  quarter  of  the  northwest  quar- 
ter instead  of  the  southwest  quarter  of  the  northeast  quarter, 
etc. 

That  this  was  a  mistake  in*  the  deed  from  Gain  to  Pursley, 
and  a  like  mistake  in  the  deed  from  Mrs.  Deford  (formerly 
Mrs.  Gain)  to  West,  is  clearly  established.  Defendants  claim 
under  the  title  thus  acquired  by  West,  and  by  their  cross-bill 
ask  that  this  mistake  be  corrected.  The  court  below  decreed 
accordingly,  of  which  Mrs.  Deford  complains. 

The  point  made  and  pressed  by  her  counsel  is,  that  Mrs. 
Deford's  deed  to  West  was  only  a  quitclaim,  was  purely  vol- 
untary, and  hence  the  court  could  not  properly  decree  a  cor- 
rection of  the  same. 

That  it  was  not  a  voluntary  conveyance,  see  PiirsUy  v.  Hayes^ 
22  Iowa,  16  [ante,  p.  350].  She  received  a  consideration  for 
it,  —  a  consideration  equaling  at  the  time  the  value  of  the  in- 
terest conveyed.  There  was  no  fraud.  She  executed  the 
deed,  and  delivered  it  after  she  became,  by  the  death  of  her 
husband,  discovert.  She  intended  to  convey  her  interest  in 
the  land  which  her  father  owned  at  the  time  of  his  death,  not 
in  that  to  which  he  had  no  claim  of  .title.  A  mistake  crept 
into  the  deed  by  which  she  sought  to  execute  this  intention. 
Why  should  she  profit  by  it?  Why  should  she  not  correct  it? 
We  see  no  such  reason  in  the  mere  fact  that  her  conveyance 
was  without  covenants.  The  decree  below,  in  this  respect, 
was  correct. 

3.  The  point  that  the  guardian's  deeds  are  void  for  uncer- 
tainty of  description  has,  in  effect,  been  already  decided:  22 
Iowa,  39. 

Affirmed. 


Guabdiam's  Salk  ov  Wabd's  Real  Estats:  8«e  Lojfd  t.  McJcme,  74  Am. 
Deo.  179,  and  note  186;  Mtmtour  v.  Purdy,  88  Id.  88^  and  note  06;  Frotkr  v. 
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Steenrod,  71  Id.  447,  and  note  453;  defect  in  nle,  how  cored:  Emery  ▼.  Vnh 
man,  88  Id.  726;  infant  mnst  have  opportunity  to  correct  errors  in:  Oibwn  v. 
Roll,  81  Id.  219;  misdescription  of  part  of  land  in  petition  is  valid  for  the 
part  correctly  described:  Frcakr  v.  Steenrod,  71  Id.  447. 

EsTOFPSL  TO  Dent  Tftlb  Abibis  whxhb  Wakd  Enjots  Pbocskm  of 
Salk:  Ptnn  ▼.  Heuey,  68  Am.  Dec.  697. 

TttB  PRINCIPAL  CASB  18  oiTiD  to  the  seooiid  point  stated  in  the  tyllahm, 
and  the  principle  followed,  in  Jiump  t.  Sehwairtitf  67  Iowa,  474. 


Shanks  v.  Sbamonds. 

[M  Iowa,  ISLJ 

Faibie  has  No  Powib  bt  Vibtux  or  bxino  NATintAL  Gvabdian  of 

MnroB  Child  to  sell  or  dispose  of  the  tatter's  real  estate,  it  not  appear* 

ing  that  he  was  appointed  guardian  of  the  property  of  snch  chUd,  or 

that  he  complied  with  the  statutory  requirements  relating  to  guardian's 


Pbxd  Madx  bt  Father  as  Natural  Guardian  op  Minor  Child,  Pur- 
suant TO  Salb  op  Lattxr's  Rbal  Estatb,  without  legal  authority, 
will  not  eetop  a  third  party  from  setting  up  a  title  to  the  land  derived 
throng  a  deed  from  the  father  himself  who  became  seised  of  the  land 
by  inheritance  from  the  child,  whose  death  occurred  subsequent  to  the 
alleged  guardian's  sale;  nor  would  such  third  party  be  so  estopped  by  a 
failure  to  object  before  his  purchase  to  improvements  being  made  upon 
the  land  by  the  persons  claiming  title  thereto  through  the  alleged  guar- 
d's sale. 


Rbal  action.  The  land  in  dispute  was  once  the  property 
of  the  infant  child  of  one  Zuber,  and  the  defendants  claimed 
title  under  a  deed  made  by  the  father  as  the  guardian  of  such 
child.  The  plaintiffs  claimed  under  a  deed  from  the  father, 
to  whom  the  property  descended  on  the  death  of  the  child, 
provided  the  title  was  not  divested  by  the  guardian's  deed. 
Judgment  was  for  the  plaintiffs,  and  the  defendants  appealed. 

C.  E.  MiUardj  for  the  appellants. 

J.  M.  Dews,  for  the  appellees. 

By  Court,  Wbiqht,  J.  Plaintiffs'  legal  title  seems  to  be  well 
and  sufficiently  sustained,  and  must  prevail  unless  the  equi- 
ties set  up  by  defendants  are  sufficient  to  defeat  it.  And  here 
we  are  called  upon  chiefly  to  consider  and  determiDo  the  effect 
due  to  the  alleged  guardian's  sale. 

Without  setting  out  the  facts,  we  remark  that  this  title  has 
nothing  whatever  upon  which  to  stand.  In  January,  1862,  the 
records  of  the  county  court  recite,  that  upon  the  petition  of 

Ak.  Dbc.  Vol.  XCn-80 
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J.  J.  Zuber,  natural  guardian  of  Alice  M.  Zuber,  to  Bell  real 
property  belonging  to  her,  the  court  ordered  the  guardian  to 
sell  said  property  (describing  that  in  controversy)  at  private 
sale,  etc.  Beyond  this  there  is  nothing  whatever  to  show  that 
the  father  ever  was  appointed  guardian;  that  he  ever  filed  a 
petition  to  sell;  that  he  ever  gave  notice  of  such  application; 
that  he  ever  sold  or  conveyed  the  property  by  virtue  of  this 
authority;  that  he  made  any  return  or  settlement  as  guardian, 
nor  that  he  took  any  other  step  in  relation  to  the  property  of 
the  ward.  Indeed,  it  quite  conclusively  appears  that  he  never 
was  appointed  guardian,  and  never  had  authority  as  such  to 
dispose  of  this  property.  Not  only  so,  but  it  is  left  in  much 
doubt  whether  he  ever  executed  or  delivered  a  deed  of  any 
kind  to  the  party  under  whom  defendants  claim.  On  the  other 
hand,  plaintiffs  show  the  death  of  the  child,  the  descent  to  the 
father,  and  a  deed  in  due  form  from  him  to  them.  Upon  these 
facts,  there  can,  of  course,  be  no  question  as  to  what  party  has 
the  legal  title.  And  under  them  there  can  be  as  little  doubt^ 
when  we  turn  to  equities  insisted  upon  by  defendants. 

If  the  father  never  made  a  deed  as  guardian,  he  of  course 
would  not  be  estopped  from  denying  defendant's  title.  And 
this  would  be  more  emphatically  true  of  plaintiffs,  who  take 
title  from  him.  Not  only  so,  but  a  deed  by  him  as  natural 
guardian,  made  without  authority,  without  right,  and  in  the 
absence  of  all  right  or  authority,  for  which  nothing  was  evei 
received  or  pretended  to  be  received  by  the  ward,  made,  if  for 
anjrthing,  in  consideration  of  an  old  debt  of  the  father,  would 
not  estop  these  plaintiffs  from  setting  up  title  derived  from 
him  in  his  own  right.  If  there  was  any  fraud  on  the  part  of 
Zuber,  plaintiffs  are  not  connected  with  it,  and  hence  not 
affected  by  it. 

And  the  alleged  knowledge  on  the  part  of  plaintiffs  that 
defendants  were  putting  improvements  upon  the  lot,  and  that 
the  husband  had  entered  into  and  had  a  contract  for  erecting 
the  building  thereon,  though  ever  so  fully  established,  is  of  but 
little  moment,  for  two  most  cogent  reasons.  In  the  first  place, 
defendants  were  advised  and  told  at  the  time  of  building  that 
they  had  no  title,  and  in  the  face  of  this  information  proceeded 
with  their  improvements.  Then  again,  plaintiffs  then  had  no 
title,  and  did  not  acquire  any  for  near  a  year  afterward.  Of 
course,  therefore,  any  silence  on  their  part  before  acquiring  title, 
if  shown,  would  not  estop  them  from  setting  up  that  subse- 
quently acquired.    And  the  same  is  true  of  the  alleged  sale  by 
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plaintiffs  to  defendants  of  the  deed  from  Remick  (who  once  held 
the  title)  to  the  person  under  whom  both  parties  claim  title. 
This  transaction  was  long  before  plaintiffs  had  any  title,  and 
o  utterly  barren  of  everything  like  a  sale  of  the  property  that 
we  cannot  imagine  any  single  ground  upon  which  it  could  be 
claimed  that  defendants  acquired  any  rights  under  it. 

This  judgment  must  therefore  be  affirmed.  What  rights,  if 
any,  defendants  may  have  for  improvements  as  occupying 
claimants,  we  are  not  now  called  upon  to  determine. 

Affirmed. 


OuABDIAHBHir  BT  VaXUBM  OiYBS  No  RzOHT  TO  LnSBMBDDLB  WITH  Iv- 

fast's  Pbofebtt:  Hagwit  t.  HaU^  42  Am.  Dm.  427»  and  note;  LMon  ▼. 
WoSBer,  71  Id.  lOB. 
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Indnding  rules  of  evidenoe,  in  her  own  courts,  except  where  prohibited 

by  her  own  oonstitation  or  that  of  the  United  States. 
OozroBxss  or  United  States  oankot  R»wat.  or  Modot  Law  or  Stati 

on  the  subject  of  negro  testimony. 
NiOBO  IS  Inoomfetent  to  TEarrmr  against  Wsetb  Man  under  the  laws 

of  the  state  of  Kentucky. 

Indictment  for  grand  larceny.    The  opinion  states  the  liMts. 

Z.  Oibbonsy  for  the  appellant. 

John  M,  HarlaUj  attorney-general^  for  the  appellee. 

By  Gourty  Robertson,  J.  William  J.  Bowlin,  a  free  white 
man,  indicted  for  grand  larceny  in  the  Fayette  circuit  court, 
being  sentenced  to  the  Kentucky  penitentiary  for  five  years 
on  the  testimony  of  George  Gardner,  a  free  negro,  appeals  to 
this  court  for  a  reversal  of  the  judgment  of  conviction,  on  the 
ground  that  the  circuit  court  erred  in  admitting,  against  his 
protest,  the  said  evidence  as  competent. 

By  the  first  section  of  chapter  107,  Stanton's  Revised  Statutes 
of  Kentucky,  page  470,  it  is  enacted:  ^'  That  a  slave,  negro,  or 
Indian  shall  be  a  competent  witness  in  a  case  of  the  common- 
wealth for  or  against  a  slave,  negro,  or  Indian,  or  in  civil 
eases  to  which  only  negroes  or  Indians  are  parties,  but  in  no 
•ther  case." 

And  this  enactment,  never  having  been  repealed  by  Ken- 
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tucky,  is  now  the  law  ruling  this  case  in  this  court,  unless  it 
has  been  abolished  by  the  first  section  of  the  civil  rights 
bill,  whereby  Congress  enacted:  "That  all  persons  bom  in 
the  United  States  and  not  subject  to  any  foreign  power,  ex- 
cluding Indians  not  taxed,  are  hereby  declared  to  be  citizens 
of  the  United  States;  and  such  citizens,  of  every  race  and 
color,  without  regard  to  any  previous  condition  of  slavery  or 
involuntary  servitude,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  convicted,  shall  have 
the  same  right  in  every  state  and  territory  in  the  United  States 
to  make  and  enforce  contracts,  to  sue,  be  parties,  and  give  evi- 
dence, inherit,  purchase,  lease,  sell,  hold,  and  convey  real  and 
personal  property,  and  to  full  and  equal  benefit  of  all  laws  and 
proceedings  for  the  security  of  persons  and  property,  as  is  en- 
joyed by  white  citizens;  and  shall  be  subject  to  like  punish- 
ment, pains,  and  penalties,  and  to  none  other,  any  law,  statute, 
ordinance,  regulation,  or  custom  to  the  contrary  notwithstand- 
ing." 

This  enactment  evidently  applies  to  all  courts,  state  or  fed- 
eral. If  Congress  had  constitutional  power  to  repeal  or  control 
the  Kentucky  law,  supra,  the  foregoing  act  for  legalizing  the 
testimony  of  &ee  negroes  in  all  cases  is  the  law  of  this  case, 
and  the  circuit  court  did  not  err  in  admitting  the  evidence  of 
George  Gardner;  but  if  there  was  no  such  power,  that  enact- 
ment was  a  mere  hrutum  fvlmen,  and  not  law,  and  the  admis- 
sion of  the  testimony  consequently  was  erroneous.  However 
anarchy  may  in  fact  have  lately  predominated  without  the 
practical  control  of  fundamental  principles,  the  constitution  of 
the  United  States  is  still  rightfully  the  supreme  law  of  the 
land,  and  as  supreme  over  the  will  of  Congress  as  it  can  be 
over  that  of  the  President,  or  of  any  citizen  or  party. 

Each  state,  so  far  as  not  prohibited  by  her  own  constitution 
or  that  of  the  United  States,  has  the  unquestionable  right  to 
regulate  her  own  domestic  concerns,  and  prescribe  remedies, 
including  rules  of  evidence,  in  cases  in  her  own  courts;  and 
we  presume  that  Congress  would  never  assume  authority  to 
regulate  the  testimony  of  free  white  citizens  in  state  courts. 
The  civil  rights  bill  has  attempted  no  such  presumptuous 
absurdity.  Then,  whence  does  Congress  derive  its  asserted 
authority  for  class  legislation,  applicable  to  the  evidence  of  the 
colored  race  alone,  and  whereby  negroes  might  be  made  com- 
petent witnesses  in  cases  in  which,  by  the  local  law  of  the 
forum,  white  persons  are  made  incompetent? 
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The  only  possible  source  of  such  anomalous  power  must  he 
the  constitutional  amendment  for  abolishing  slavery,  in  the 
following  words:  — 

"Sec.  1.  Neither  slavery  nor  involuntary  servitude,  except 
as  a  punishment  for  crime  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States,  or  any 
place  subject  to  their  jurisdiction. 

"  Sec.  2.  Congress  shall  have  power  to  enforce  this  article 
by  appropriate  legislation." 

The  utmost  legal  effort  of  the  emancipating  section  was  to 
declare  the  colored  as  free  as  the  white  race  in  the  United 
States.  It  certainly  gave  the  colored  race  nothing  more  than 
freedom.  It  did  not  elevate  them  to  social  or  political  equality 
with  the  white  race.  It  neither  gave  nor  aimed  to  give  them, 
in  defiance  of  state  laws,  all  the  rights  of  the  white  race,  but 
left  them  equally  free  in  all  the  states,  and  equally  subject  to 
state  jurisdiction  and  state  laws.  Without  the  second  section, 
therefore,  there  could  be  no  pretext  for  a  claim  by  Congress 
for  special  legislation  for  the  colored  race  which  would  be  un- 
authorized in  relation  to  the  white  race  of  freemen. 

And  whatever  may  have  been  the  unspoken  aim  of  the 
second  section, — to  secure  the  only  end  of  the  first  section, — 
freedom  to  all,  and  nothing  more,  was  the  only  constructive 
object,  and  is  the  inevitable  effect  of  this  section.  Notwith- 
standing the  abolition  of  slavery,  a  state  in  which  freedmen 
reside  might  attempt  their  disfranchisement,  or  withhold  from 
them  the  privileges  of  free  men. 

To  prevent  any  such  frustration  of  the  aim  and  effect  of  the 
declared  emancipation  was  obviously  the  object,  and  must  be 
the  only  legitimate  effect,  of  the  second  section.  "Power  to 
enforce  this  article  by  appropriate  legislation"  can  import 
nothing  more  than  to  uphold  the  emancipating  section,  and 
prevent  a  violation  of  the  contemplated  liberty  of  its  enfran- 
chised race.  It  could  not  mean  that  Congress  should  have 
power  to  legislate  over  their  civil  rights  and  remedies  in  the 
states  any  more  than  over  those  of  all  other  citizens;  and  it 
certainly  does  not  squint  at  any  such  legislation  as  to  white 
citizens.  If  it  authorize  Congress  to  make  freed  negroes  com- 
petent witnesses  against  white  citizens  in  state  courts  in  op- 
position to  state  laws,  it  not  only  means  more  than  could  ever 
become  necessary  for  the  simple  purpose  of  upholding,  against 
the  interfering  will  of  states  or  of  white  citizens,  the  declared 
emancipation,  but  would  place  the  black  race,  in  all  the  states, 
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under  the  pupilage  of  Congress,  free  from  the  control  of  the 
local  sovereign  that  governs  the  white  race,  and  ought  to  have 
the  same  jurisdiction  over  all  citizens,  black  as  well  as  white. 

Such  an  absurd  anomaly  as  the  legislation  by  Congresd  for 
one  portion  of  the  citizens  of  the  same  state,  and  the  legisla- 
tion by  the  state  for  another  portion  of  her  citizens,  could 
never  be  tolerated  by  any  statesman  or  jurist.  And  more- 
over, if  such  an  absurdity  could  be  admitted,  the  power  of 
Congress  in  relation  to  the  black  race  might  not  only  be  prac- 
tically exclusive,  but,  to  a  great  extent,  might  abrogate  the 
power  of  the  states  in  relation  to  the  white  race.  Such  a 
monstrous  construction  of  the  second  clause  would  yield  to 
the  arbitrary  will  of  Congress  absolute  control  over  the  in- 
terests and  destiny  of  the  black  race,  and  the  like  control 
over  the  white  race,  so  far  ajf  its  rights  might  in  the  opinion 
of  Congress  conflict  with  the  interest  of  the  blacks.  And  on 
this  theory  Congress  might  take  from  white  citizens  their 
property  and  give  it  to  black  citizens;  and  might,  as  as- 
sumed in  the  civil  rights  bill,  legislate  over  all  contracts  in 
the  states  to  which  black  citizens  are  in  any  way  parties. 
And  the  unqualified  "  same  power  to  make  and  enforce  con- 
tracts," attempted  to  be  given  by  that  bill  to  black  citizens, 
would  legalize  intermarriages  between  the  two  races,  de- 
teriorating to  the  Caucasian  blood,  and  destructive  of  the 
Bocial  and  legislative  decorum  of  states.  But  that  is  as  con- 
stitutional as  the  provision  for  regulating  negro  evidence, — 
both  requiring  the  same  unwarrantable  assumption. 

Surely  no  such  federal  legislation  could  be  either  necessary 
or  "  appropriate  "  to  "  enforce  "  the  "  article  "  of  emancipation 
as  contemplated  by  the  second  section;  but  if  that  section 
authorize  Congress  to  repeal  state  law  as  to  negro  testimony, 
it  must,  on  the  same  vagrant  assumption,  vest  Congress  with 
unlimited  power  over  one  class  of  the  citizens  of  each  o\ 
the  states.  This  argument  e^  absurdo  seems  logical  and  the 
conclusion  inevitable;  and  our  interpretation  of  the  second 
section  accords  also  with  the  significant  fact  that  any  inter- 
pretation of  it  more  latitudinary  was,  in  and  out  of  Congress, 
disclaimed  by  its  leading  advocates  during  its  probation  be- 
fore its  final  ratification. 

Without  elaboration  of  what  seems  to  this  court  a  self-evi- 
dent proposition,  we  conclude  that  Congress  had  no  constitu- 
tional authority  to  repeal  or  essentially  modify  the  law  of 
Kentucky  on  the  subject  of  negro  testimony;  and  that  con- 
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sequently  our  own  state  law  is  the  only  law  of  this  court,  and 
must  rule  this  case. 

George  Gardner  was,  therefore,  incompetent  to  testify  against 
the  appellant,  and  the  circuit  court  erred  in  admitting  his  tes- 
timony. 

Wherefore  the  judgment  of  conyiction  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


WnxiAMa,  J.,  deliyered  s  oononrrmg  opmioo.  The  only  qnestion  in  this 
case,  he  said,  ia  as  to  the  competency  of  the  witness  George  Gardner,  who 
is  a  £ree  man  of  American  descent.  After  stating  the  facts  and  reciting  the 
Kentucky  statute  set  out  in  the  principal  opinion,  under  which  it  was 
claimed  the  witness  was  incompetent,  he  continued  in  substance  as  follows: — 

The  decision  of  the  circuit  court  in  permitting  the  witness  to  testify  is  At- 
tempted to  be  justified  under  the  provisions  of  the  act  of  Congress,  known  as 
the  civil  rights  bill,  which  is  recited  in  the  principal  opinion.  Tliere  is 
nothing  in  this  act  whatever  which  makes  or  attempts  to  make  it  obligatory 
on  state  courts  or  officers  to  enforce  its  provisions.  As  it  has  been  unif onnly 
held  by  the  United  States  supreme  court,  that  Congress  cannot  enforce  on 
state  officers  or  courts  the  administration  of  its  laws,  this  act  must  be  con- 
strued  as  applying  to  United  States  courts  and  officers  alone,  especially  in 
▼iew  of  the  absence  of  any  explicit  provision  imposing  this  duty  on  the  state 
judiciary  and  officers.  It  is  true  that  this  act  provides  for  the  punishment, 
as  a  misdemeanor,  of  the  action  of  any  person  in  subjecting  an  inhabitant  of 
any  state  or  territory  to  depriyation  of  any  right  under  the  act,  or  to  different 
punishments,  pains,  and  penalties  on  account  of  his  previous  condition  of 
slavery  or  servitude,  or  on  account  of  his  race  or  color,  from  those  imposed 
upon  others.  It  further  provides,  however,  that  federal,  to  the  exclusion  of 
state,  courts  shall  have  jurisdiction  of  such  offenses,  and  of  all  actions,  civil 
or  criminal,  affecting  persons  belonging  to  the  classes  mentioned  in  the  act 
who  are  denied  any  of  the  rights  secured  to  them  thereby.  Therefore, 
and  also  by  virtue  of  the  express  provisions  of  the  act,  any  party  belonging 
to  these  classes  may,  if  he  be  a  defendant,  remove  the  cause  to  the  federal 
courts,  or  if  he  be  a  plaintiff,  select  his  forum  in  which  to  prosecute  it.  But 
in  the  whole  act  of  Congress  there  is  nothing  which  can  be  construed  as  em- 
bracing the  state  judiciary,  and  the  whole  statute  ia  merely  for  the  adminis- 
tration of  the  federal  courts  and  directory  to  the  federal  officers.  And  this 
must  be  correct  if  the  decision  in  ComnumweiiUh  v.  Denmaofif  24  How.  95,  is 
to  be  followed. 

But  conceding  that  state  officers  and  judiciary  are  intended  to  be  and  are 
embraced  in  this  congressional  enactment,  whence  oomee  the  constitutional 
power  in  Congress  to  impose  such  duties  on  the  state  or  judiciary,  and  to 
pronounce  penalties  for  their  non-observance?  Judge  Williams,  in  nonsider- 
ing  this  question,  gives  a  summary  of  the  manner  of  the  formation  of  the 
government,  the  adoption  of  the  federal  constitution,  the  theory  of  representa- 
tion of  the  states  in  Congress,  and  the  arguments  in  the  constitutional  con- 
vention which  led  to  the  adoption  of  the  existing  basis  of  representation,  all 
to  show  that  it  was  the  intention,  as  expressly  provided  in  the  tenth  amend- 
ment to  the  constitution,  that  all  rights  not  cxprcasly  coufcrred  upon  the 
federal  government  should  be  reserved  to  the  states  and  the  people,  and  that 
IB  regard  to  the  rights  so  reserved,  the  states  should  be  supreme.     To  show 
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this  further,  and  to  show  the  conflict  of  opinion  as  to  the  rights  reserved,  he 
recites  some  of  the  political  history  of  the  country;  and  to  show  the  extent 
of  the  riglits  resenred,  he  refers  to  New  York  t.  Dibble,  21  Kow.  370;  and 
also  quotes  in  extenso  from  Albeman  t.  Booth,  21  Id.  516.  He  then  recites 
the  constitutional  provisions  conferring  jurisdiction  upon  the  federal  courts. 
From  all  of  this  he  concludes  that  the  federal  government  had  not,  under  the 
constitution,  in  1860,  any  power  to  impose  upon  state  officers  as  such  any 
duty,  or  if  imposed,  to  compel  them  to  perform  it,  citing  Commonwealth  v. 
DenMson,  24  Id.  66.  Continuing,  the  judge  said  substantially:  The  remain- 
ing question  is,  whether  what  has  been  said  is  affected  in  any  way  by  the 
thirteenth  amendment  to  the  federal  constitution.  The  judge  then  referred 
to  the  debate  upon  the  passage  of  this  amendment,  and  showed  that  its  sole 
object  was  the  abolition  of  slavery,  and  that  the  second  subdivision  of  the 
amendment,  providing  that  "Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation,"  merely  provided  for  the  passage  of  such 
laws  as  would  effectuate  the  abolition  of  slavery,  and  that  it  certainly  was 
not  intended  by  it  to  invade  the  reserved  rights  of  the  states,  enter  their 
courts,  dictate  rules  of  evidence,  competency  of  witnesses,  qualifications  of 
judges,  jurors,  etc.,  or  otherwise  control  internal  legislation.  This  civil 
rights  bill  concerns  not  only  persons  in  slavery,  but  "every  person  born  in 
the  United  States,"  etc.  Its  provisions  in  regard  to  persons  other  than 
those  in  slavery  cannot  be  brought  within  any  provision  of  the  constitution 
or  its  amendments.  If,  therefore,  it  were  held  to  affect  state  courts  and 
officers,  it  would  be  permitting  Congress  to  go  beyond  the  constitutional 
grant  of  power,  and  to  invade  the  rights  expressly  reserved  to  the  states  by 
the  constitution.  Seeing,  then,  a  total  want  of  constitutional  authority  in 
Congress  to  enact  such  a  law  for  the  regulation  of  domestic  concerns  of  the 
state,  it  is  rational  to  conclude  that  they  did  not  so  intend.  The  admission 
of  G«orge  Gardner  to  testify  was  therefore  in  violation  of  the  laws  of  Ken- 
tucky, which  are  not  repealed  or  modified  by  the  civil  rights  bill,  and 
indeed,  cannot  be  by  any  act  of  Congress.  The  judgment  should  therefore 
be  reversed,  with  directions  to  the  court  below  not  to  admit  Gardner  to  tes- 
tify on  another  trial,  if  the  defendant  object  thereto. 

Inoompetxncv  of  Witness  bbgauss  ov  Rack,  Rklioious  Bslief,  or 
Paxvions  Condition.  — This  topic  involves  two  questions:  1.  A  question  of 
evidence,  as  to  whether  persons  are  to  be  excluded  as  witnesses  because  of 
their  particular  religious  belief,  or  want  of  it;  and  2.  A  constitutional  ques- 
tion, as  to  the  power  to  exclude  persons  as  witnesses  because  of  race,  color, 
or  previous  condition  of  servitude. 

ReUgkms  BtU/rf,  —  The  oath  was  at  the  common  law  considered  to  be  an 
essential  prerequisite  to  the  admission  of  a  witness  to  testify.  And  on  the 
authority  of  Coke,  it  had  been  assumed  for  a  time  that  the  only  oath  was 
the  oath  of  a  Christian,  and  that  none  but  Christians  were  competent  to 
testify:  Coke  on  Littleton,  6  b.  But  in  Maden  v.  Gatanach,  7  Hurl.  &  N. 
860,  Chief  Justice  Willes,  upon  the  question  being  raised,  said  that  the  rule 
laid  down  by  Coke  was  "without  foundation  in  either  Scripture,  reason,  oi 
law;  and  that  such  infidels  as  believe  in  God,  and  that  he  will  punish  then 
if  they  swear  falsely,  may  and  ought  to  be  admitted  as  witnesses. "  It  ma} 
therefore  be  regarded  as  the  rule  of  the  common  law,  and  the  rule  of  the 
early  cases  in  this  country,  that  an  atheist,  or  one  who  does  not  believe  in 
tiie  existence  of  a  Qod,  or  a  future  state  of  existence,  or  punishments  and 
rewards,  is  not  competent  to  testify:  Maden  v.  dxtanac/i,  7  Hurl.  &  N. 
860;   Wak^fiM  v.  Rote,  5  Mass.  16;  Beardsl^  v.  Foot,  2  Root,  399;  Aiwood^. 


474  BowLiN  t;.  CoMMO^wEALTu.  [Kentucky, 

WtUon,  7  Conn.  6G;  CentrcU  R.  R,  Co.  v.  Roeka/ellow,  17  111.  541;  SmUh  v. 
Coffin,  18  Me.  157;  Thurskm  v.  WkUney,  2  Cuah.  140;  NorUm  v.  Ladd,  4 
N.  H.  444;  People  v.  McOarren,  17  Wend.  460;  ^nc/«r«)n  v.  Maberry,  2 
Heisk.  653;  i4nio2c2  v.  Arnold,  13  Vt.  363;  8coU  v.  Hooper,  14  Id.  535.  In  a 
number  of  cases  the  early  mle  laid  down  was  that  a  witness  was  competent 
if  be  believed  in  a  Supreme  Being  who  dispenses  retribution  in  this  life 
alone:  Ormkkund  v.  Barker,  Willes,  538;  Untied  States  v.  Kennedy,  3  Mc- 
Lean, 175;  Blocker  v.  Bumess,  2  Ala.  354;  Noble  ▼.  People,  1  Ind.  29; 
ffunacom  ▼.  Hunseom,  15  Mass.  184;  Butte  v.  Smartwood,  2  Cow.  431;  People 
V.  Afatteaon,  2  Id.  433;  Shaw  ▼.  Moore,  4  Jones,  25;  Brock  v.  Milligan,  10 
Ohio,  121;  Cubbiaon  v.  McCreary,  2  Watts  &  S.  262;  ^/oir  v.  /leaver,  26 
Pa.  St.  274;  Jones  v.  i7arru,  1  Strob.  160;  BewneU  v.  iSta^  1  Swan,  111. 

By  statute,  in  most  of  the  states,  the  requirement  of  a  religious  belief  of 
any  kind  has  been  abolished,  and  a  witness  is  not  now  disqualified  who  does 
not  believe  in  the  existence  of  a  God  or  Supreme  Being.  A  collection  of 
references  to  the  various  constitations  and  statutes  which  have  produced 
this  result  will  be  found  in  1  Greenl.  £v.,  sec.  369,  notes  2  and  a.  Under 
a  statute  which  provides  that  there  shall  be  no  religious  qualification  for 
witnesses,  the  court  held  in  Kentucky  that  an  atheist  who  believed  it 
morally  wrong  to  tell  a  lie,  and  recognized  the  obligation  of  an  oath  in 
every  sense  of  the  word,  was  competent:  Busk  v.  Commomoealth,  80  Ky. 
244;  and  so  in  Londener  v.  Lickenstein,  11  Mo.  App.  385;  Ftdler  v.  Fuller,  17 
Cai  609;  People  v.  Jenness,  5  Mich.  305;  Perry*s  Case,  3  Gratt  632. 

An  oath  or  affirmation,  however,  is  always  required  of  persons  presented 
as  witnesses;  and  if  no  religious  requirement  exists,  it  is  said  that  it  is  still 
necessary  that  to  be  competent  one  must  have  a  conscience  alive  to  account- 
ability to  a  higher  power  than  human  law,  and  regard  solely  for  good  of 
society  or  fear  of  earthly  punishment  is  generally  held  not  sufficient:  Com- 
monweaUk  v.  Winnemore,  2  Brewst.  378. 

Where  a  Chinaman  did  not  know  the  name  of  the  book  upon  which  he  was 
sworn,  but  believed  that  if  he  stated  anything  nntrue  he  would  be  punished 
by  some  unknown  power,  he  was  held  competent:  The  Merrimac,  1  Ben.  490. 
Where  a  Chinaman  claimed  to  understand  the  nature  of  an  oath,  it  was  held 
that  his  capacity  might  be  shown:  Oreen  v.  State,  71  Ga.  487;  WUUams  v. 
State,  12  Tex.  App.  127.  An  Indian  was  asked  if  he  understood  the  nature 
of  an  oath;  his  only  answer  to  this  and  all  questions  was,  that  he  intended  to 
tell  the  truth.     He  was  held  incompetent:  Priest  v.  State,  10  Neb.  393. 

Where  a  religious  belief  or  qualification  is  required,  it  is  always  presumed 
until  the  contrary  is  shown:  BonneUy  v.  Staie,  26  N.  J.  L.  463.  And  it  is 
generally  held  that  a  witness  may  not  be  interrogated  as  to  his  religion  or 
belief:  CommonweaUk  v.  Smith,  2  Gray,  516;  Commomoealth  v.  Bachelder, 
Thach.  C.  C.  191;  Donkle  v.  Kohn,  44  Ga.  266;  but  it  may  be  proved  by  other 
evidence,  as,  for  instance,  by  proving  his  declarations:  Anderson  v.  Maberry, 
2  Heisk.  653.  Where  objected  to  on  the  ground  of  being  a  disbeliever,  the 
witness  has  been  permitted  to  state  his  belief,  and  if  it  stands  unoontradicted, 
to  testify:  Amd  v.  Amling,  53  Md.  192. 

Race  or  Previous  Condition.  —  It  goes  without  saying,  that  a  witness  may 
be  excluded,  if  the  statute  so  provide,  by  reason  of  having  been  convicted  of 
an  infamous  crime:  1  GreenL  £v.,  sec  372.  But  it  is  not  so  easy  to  deter- 
mine the  proposition  ruled  upon  in  the  principal  case,  that  is,  whether  the 
states  may  pass  laws  providing  for  the  exclusion  of  certain  classes  of  persons 
because  of  their  race  or  previous  condition.  The  matter  is  well  reasoned  in 
the  principal  case;  and  the  decision  is  followed  upon  the  same  line  of  reason- 
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ing  in  State  ▼.  Rashf  1  Hmut.  271,  it  being  held  that  in  regard  to  matters  ot 
evidence  and  procedure  in  their  courts,  the  states  are  supreme.  lu  the  same 
state,  however,  and  in  a  later  case,  Hundy  v.  Clark,  4  Id.  16,  the  contrary 
was  held,  bat  no  reasons  whatever  are  given  for  the  opinion;  whereas  State  ▼. 
Ras/i,  supra,  is  a  well-reasoned  case,  and  likely  to  be  of  weight.  In  People  v. 
Washington,  .3G  Cal.  658,  the  same  civil  rights  bill  considered  in  the  princi- 
pal case  was  held  constitutional  in  regard  to  its  effect  upon  the  admission  of 
evidence  (the  California  statute  having  provided  for  the  exclusion  of  Chinese 
as  witnesses  against  whites);  but  this  case  was  overruled  and  the  state  stat- 
ute upheld  in  the  later  case  of  People  v.  Brady,  40  Id.  215.  United  Stales  ▼. 
Rhodes,  1  Abb.  34,  is  a  case  relied  on  to  support  the  constitutionality  of  the 
civil  rights  bill  in  this  regard.  This,  however,  was  a  case  where  the  house 
of  a  negro  was  burglarized  by  a  white  man,  and  the  negro  was,  under  the 
statute,  excluded  as  a  witness.  The  real  ruling  was,  that  the  negro,  being 
deprived  of  his  rights,  might  remove  the  case  to  the  federal  courts.  This  is 
within  the  reasoning  of  the  principal  case.  It  would  seem  from  all  the  cases, 
and  to  be  the  better  reasoning,  that  the  states  may  provide  their  own  rules 
of  evidence;  and  that  any  person  injured  by  any  rule  adopted,  if  he  be  within 
the  acts  passed  in  pursuance  of  the  thirteenth  amendment  to  the  federal 
constitution,  may  obtain  his  rights  by  a  removal  to  the  federal  oonrts. 
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Renewal  ow  PBomsflORT  Notb  dobs  mot  Satisft  Debt,  bat  mere!/ 
operates  to  change  the  evidence  of  the  debt,  and  will  not  destroy  rights 
under  it  which  the  statute  secures  to  creditors  prior  to  a  conveyance. 

Intent  and  Pitrpose  to  Defraud  are  Nbgessart  to  Characterizb  Ck)N- 
VETANCS  AS  FRAUDULENT;  and  therefore  the  mere  fact  that  a  man  who 
makes  a  conveyance  owes  money  will  not  render  it  fraudulent,  although 
indebtedness  to  a  large  amount  in  proportion  to  the  value  of  the  grantor's 
estate  may  authorize  the  conclusion  that  his  intent  and  purpose  were 
fraudulent. 

OONVETANCB  TO  HIS  CHILDREN  BY  OnE  WhO  13  INDEBTED  in  a  large  amoUUt 

in  proportion  to  the  value  of  his  estate  is  constructively  fraudulent  as  to 
subsequent  as  well  as  pre-existuig  creditors. 
Upon  Setting  aside  or  Husband's  Conveyance  as  Fraudulent  and  void, 
creditors  are  not  entitled  to  a  judgment  for  sale  of  the  wife's  dower  in 
the  land  conveyed  because  she  signed  and  acknowledged  the  deed  with 
her  husband. 

Suits  to  set  aside  certain  conveyances  as  fraudulent.    The 
opinion  states  the  facts. 

Huni^  Beckj  and  Clark,  and  Thomas  P.  Porter,  for  the  appel- 
lant. 

/.  S.  Bronaugh,  for  the  appellees. 

By  Court,  Hardin,  J.     James  II.   Lowry,  of  Jessamine 
County,  being  the  owner  of  about  1,424  acres  of  land^  some 
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thirty-six  slaves,  and  valuable  personal  property,  the  whole  of 
the  approximate  value  of  one  hundred  thousand  dollars,  on 
the  third  day  of  March,  1859,  conveyed  to  his  son,  James 
Knight  Lowry,  a  tract  of  about  305  acres  of  the  land  as  an 
advancement  to  him,  at  the  estimated  value  of  eighteen  thou- 
sand six  hundred  dollars. 

These  several  suits  were  brought  in  1862  and  1868,  to  set 
aside  said  deed  and  subject  the  land  to  the  satisfaction  of 
various  debts  due  from  James  H.  Lowry  to  the  plaintiffs  origi- 
nally, or  which  they  had  paid  or  were  liable  for  as  his  sureties, 
upon  the  alleged  ground  that  he  was  insolvent,  and  that  the 
deed  was  made  in  fraud  of  their  rights  as  his  creditors  and 
securities. 

The  judgment  sought  by  the  plaintiffs  was  resisted  by  both 
James  H.  and  James  Knight  Lowry,  who  denied  the  alleged 
fraud  in  the  execution  of  the  deed,  and  insisted  that  at  the 
time  the  deed  was  made  the  property  given  and  conveyed  by 
James  H.  to  James  Knight  Lowry  was  not  more  than  a  proper . 
and  reasonable  advancement  to  the  latter,  considering  the  cir- 
cumstances of  his  father;  and  they  further  alleged  that  al- 
though the  title  to  the  land  remained  in  J.  H.  Lowry  till  March 
3,  1859,  he  had  long  before  given  it  to  J.  K.  Lowry,  who  was  in 
possession  at  the  date  of  the  deed. 

The  circuit  court,  upon  final  hearing,  adjudged  that  said 
conveyance  was  fraudulent  and  void  as  to  the  creditors  of 
James  H.  Lowry,  and  directed  a  sale  of  the  land  to  satisfy  the 
plaintiff's  debts,  both  antecedent  and  subsequent  in  date  to 
the  deed.  And  from  that  judgment  James  Knight  Lowry 
prosecutes  this  appeal. 

Of  the  debts  asserted  in  the  several  suits,  it  satisfactorily 
appears  that  so  much  of  them  as  amounted  to  near  seven 
thousand  dollars  was  created  before  the  deed  was  made;  and 
although  there  is  some  controversy  as  to  whether  some  of  the 
other  debts  were  or  not  renewals  of  debts  existing  before  the 
date  of  the  conveyance,  although  evidenced  by  notes  of  a  later 
date,  the  evidence  conduces  to  show  that  a  farther  portion  of 
the  debts,  amounting  to  near  nine  thousand  dollars,  was  of  this 
description,  while  the  balance  of  the  claims,  amounting  to 
about  four  thousand  dollars,  originated  after  the  deed  was 
made. 

By  section  2  of  chapter  40  of  the  Revised  Statutes,  volume  2, 
page  546,  it  is  declared  that  ''every  gift,  conveyance,  assign- 
ment, transfer,  or  charge  made  by  a  debtor  of  or  upon  any  of 
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his  estate,  without  valoahle  consideration  therefor,  shall  be 
void  as  to  all  his  then  existing  liabilities;  but  shall  not  on 
that  acoount  alone  be  void  as  to  creditors  whose  debts  or  de- 
mands are  thereafter  contracted,  or  as  to  purchasers  with 
notice  of  the  voluntary  alienation  or  charge;  and  though  it  be 
adjudged  to  be  void  as  to  prior  creditors,  it  shall  not  thereforQ 
be  decreed  to  be  void  as  to  such  subsequent  creditors  or  pur- 
chasers." 

It  seems  to  us  this  statutory  provision  is  fatal  to  the  con- 
veyance, so  far  as  pre-existing  debts  are  concerned.  But  it  is 
insisted  for  the  appellant  that  all  those  who  assert  claims  of 
date  subsequent  to  the  3d  of  March,  1859,  are  to  be  regarded 
as  *'  subsequent  creditors,  within  the  meaning  of  tbe  statute, 
no  matter  whether  the  debts  themselves  existed  before  that 
date  or  not;  and  we  are  referred  to  the  case  of  Castleman 
V.  Holmes  J  4  J.  J.  Marsh.  1,  as  authority  in  support  of  this 
view.  That  was  an  action  by  a  creditor  of  the  Fayette  Paper 
Manufacturing  Company  to  compel  the  stockholders  to  con- 
tribute to  the  payment  of  a  debt  of  the  corporation,  under  a 
provision  of  the  charter,  which  devolved  the  liability  upon 
such  persons  as  were  stockholders  at  the  time  the  debt  was 
contracted  to  be  paid.  The  debt  was  originally  contracted  by 
the  company  in  1816,  and  was  several  times  renewed  prior  to 
the  eighth  day  of  December,  1819,  when  the  note  in  contest 
was  given. 

The  question  then  was.  Who  were  liable  to  contribute  to 
pay  the  debt, — the  stockholders  of  1816  or  of  1819?  and  the 
court  held  that  the  latter  were,  because  they  composed  the 
corporation  when  it  last  contracted  to  pay  the  debt  Conced- 
ing the  general  principle  that  the  execution  of  a  new  note  or 
promise  to  pay  discharges  the  obligation  of  the  old  one,  yet 
there  are  rights  often  arising  out  of  the  original  transaction 
which  adhere  to  the  consideration,  and  are  not  extinguished 
by  the  renewal  as  the  lien  of  a  vendor,  which  is  not  impaired 
by  tbe  renewal  of  a  note  for  purchase-money:  Honore  v.  Bake- 
weU^  6  B.  Mon.  72  [43  Am.  Dec.  147].  The  renewal  of  a  note 
is  not  a  satisfaction  of  the  debt;  it  is  only  a  change  of  the  evi- 
dence of  the  debt;  and  in  this  case,  in  our  opinion,  such  re- 
newal did  not  destroy  the  rights  which  the  statute  secured  to 
the  appellees  as  creditors  of  James  H.  Lowry  prior  to  his  con- 
veyance to  the  appellant.  This  conclusion  is  fortified  by  the 
opinion  of  tbe  supreme  court  of  the  United  States  in  the  case 
of  MeLaughUn  v.  Bank  of  Potomac^  7  How.  228,  in  which  it  is 
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Baid:  "In  our  view,  a  pre-existing  debt  by  a  note  which  was 
only  renewed  afterwards,  with  the  same  indorsers,  continued 
to  be  the  same  pre-existing  debt  for  this  purpose  as  it  stood 
originally,  both  as  to  the  maker  and  indrrser.  They  both 
regarded  it  virtually  as  the  same,  as  no  new  consideration 
ever  arose  between  the  parties,  especially  on  the  equitv.  side 
of  this  court  and  of  the  circuit  court  below,  where  the  qU';stion 
arises.  Such  a  case  ought  to  be  regarded  as  much  witLm  the 
mischief  of  the  statute  against  fraudulent  conveyancoi^  as  if 
the  action  leading  to  judgment  against  the  administrator  had 
been  on  the  original  indorsement  of  the  original  note." 

But  the  validity  of  the  deed  is  assailed  by  the  appellees,  not 
only  because  it  is  a  voluntary  conveyance  without  considera- 
tion, but  on  the  further  ground  that  it  was  made  w  ^h  the 
fraudulent  intent  to  hinder  and  delay  the  grantor's  cr^Jitors, 
and  is  consequentiy  invalid  as  to  subsequent  as  well  ws  pre- 
existing debts.  If  this  ground  is  sustained,  the  questit  1  just 
under  consideration  becomes  mainly  immaterial. 

So  far  as  this  question  is  concerned,  the  provisions  )f  the 
Revised  Statutes  on  the  subject  of  fraudulent  conveyan^^es  are 
substantially  the  same  as  those  of  the  second  section  of  the 
act  of  1796,  "to  prevent  frauds,  etc."  Authorities,  therefore, 
which  would  have  been  applicable  to  this  question  before  the 
Revised  Statutes  are  equally  so  now. 

In  Lyne  v.  Bank  of  Kentucky^  5  J.  J.  Marsh.  654,  it  is 
said: — 

"  It  is  the  intent  and  purpose  with  which  the  grantor  acts 
that  characterizes  the  conveyance,  and  renders  it  fraudulent 
under  the  statute.  Conveyances,  when  a  man  owes,  are  not 
prohibited;  but  conveyances  with  the  intent  or  purpose  to 
delay,  hinder,  or  defraud  creditors,'  etc.,  are  declared  void,  ex- 
cept so  far  as  they  may  affect  the  grantor,  his  heirs,  etc.  In- 
debtedness to  a  large  amount  in  proportion  to  the  value  of  the 
grantor's  estate  might,  no  doubt,  authorize  the  conclusion  in 
many  -^^ases  that  his  intent  and  purpose  were  fraudulent." 

And  in  DoyU  v.  Sleeper^  1  Dana,  533,  which  was  a  writ  of 
error  to  reverse  a  decree  subjecting  to  the  debts  of  Doyle  cer- 
tain lots,  which  by  his  procurement  had  been  conveyed  to  his 
children,  it  was  held  that  *'  the  consideration  of  blood  may  be 
sufficient  as  against  subsequent  creditors,  unless  the  conveyor 
was  indebted  at  the  date  of  the  conveyance.  But  such  indebt- 
edness to  a  material  extent  would  invalidate  the  deed  as  to 
all  creditors.    Such  is  the  doctrine  of  legal  or  constructive 
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fraud  established  by  a  long  series  of  adjudications  upon  the 
statute  of  13  Elizabeth,  which  has  been  substantially  incor- 
porated into  a  statute  of  this  state;  and  the  same  interpreta- 
tion of  the  latter  statute  has  been  adopted  by  this  court." 

From  the  above  and  other  authorities  the  principle  may  be 
deduced,  that  although  James  H.  Lowry  may  not  at  the  time 
have  been  insolvent,  or  so  much  involved  at  the  date  of  the 
deed  as  to  render  the  residue  of  his  estate  then  necessarily  in- 
sufficient to  pay  his  debts,  yet  if  he  was  involved  "  to  a  mate- 
rial extent,"  by  which  we  are  to  understand  an  extent  which 
might,  in  view  of  ordinary  contingencies,  endanger  the  rights 
of  his  creditors,  then  the  deed  was  constructively  fraudulent 
as  to  subsequent  as  well  as  pre-existing  debts;  for  in  such  a 
case  a  fraudulent  intent  is  implied;  and  the  deed  was  void  for 
express  fraud,  if  from  the  extent  of  the  grantor's  indebtedness, 
compared  with  his  means  of  paying,  the  unreasonableness  of 
the  conveyance  as  an  advancement  to  the  appellant,  consider- 
ing the  claims  of  other  children,  and  other  attending  circum- 
stances, the  inference  is  justified  that  the  grantor  made  the 
conveyance  for  the  purpose  of  avoiding  the  payment  of  his 
liabilities. 

As  to  the  amount  of  James  H.  Lowry's  indebtedness  on  the 
3d  of  March,  1859,  there  is  some  contrariety  of  evidence.  But 
the  conclusion  is  warranted,  that  of  debts  strictly  his  own,  in 
which  he  was  neither  the  surety  nor  partner  of  others,  he  owed 
not  less  than  twenty  thousand  dollars,  and  probably  much 
more.  He  was,  moreover,  largely  involved  as  the  security  of 
various  persons,  whose  circumstances  justified  the  apprehen- 
sion that  much  of  this  indebtedness  would  be  devolved  upon 
him.  He  was  also  liable  for  large  amounts  fts  the  partner  of 
Charles  F.  Lowry,  in  a  mercantile  establishment  at  Lexington, 
as  was  afterwards  judicially  determined. 

The  evidence  conduces  strongly  to  the  conclusion  that  his 
entire  indebtedness  at  the  date  of  the  deed  was  largely  more 
than  fifty  thousand  dollars,  for  a  very  considerable  portion  of 
which  he  was  at  that  time  pressed  for  payment  with  judg- 
ments and  executions.  He  was  at  that  time  near  sixty  years 
of  age.  Having  been  twice  married,  he  had  one  other  child 
besides  the  appellant,  who  was  grown  and  married,  besides 
three  or  more  children  of  his  second  marriage,  some  of  whom 
were  quite  young.  He  appears  to  have  advanced  other  prop- 
erty to  J.  K.  Lowry,  but  none  to  either  of  his  other  children. 

It  can  scarcely  be  supposed  that  he  himself,  in  his  embar- 
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rassed  condition,  merely  intended  by  the  conveyance  to  make 
to  his  son  a  reasonable  advancement  without  detriment  to  his 
creditors,  certain  or  contingent;  but  as  he  had  no  right  to 
jeopardize  the  rights  of  his  creditors  and  sureties  by  giving 
away  his  property,  even  to  one  of  his  children,  thus  hastening 
— at  least  rendering  more  certain — their  involvement  and  loss 
by  his  failure,  which  soon  after  became  manifest.  Whether 
in  making  the  deed  he  actually  intended  detriment  and  loss  to 
his  creditors  or  not,  we  are  impelled  to  the  conclusion,  from  all 
the  facts  and  circumstances  of  the  case,  that  it  was  a  fraud  upon 
their  rights,  and  void,  at  least  so  far  as  it  purports  to  convey 
his  title,  both  as  to  his  pre-existing  and  subsequent  liabilities. 

Whether  the  deed  was  also  void  as  between  Mrs.  Jane  B. 
Lowry  and  J.  K.  Lowry,  or  operated  to  vest  in  him  such  right 
of  dower  as  she  had  in  the  land,  it  is  not  necessary  now  to  de- 
cide; but  as  the  judgment  of  the  court  below  in  effect  directs 
a  sale  of  said  dower  interest,  which  was  not  liable  to  the  debts 
of  J.  H.  Lowry  if  the  deed  had  not  been  made,  it  is  deemed 
erroneous  in  this  particular,  and  will  be  reversed. 

As  to  the  claims  of  James  H.  Lowry  against  Fisher  and 
Campbell  for  contribution  for  payments  alleged  to  have  been 
made  as  their  co-surety,  it  is  sufficient  to  observe,  so  far  as 
Fisher  is  concerned,  that  the  facts  alleged  for  the  purpose  of 
fixing  a  liability  on  him  are  controverted  and  not  sustained 
by  any  evidence;  and  as  to  Campbell,  although  his  name  is 
shown  to  have  been  upon  a  note  with  Charles  F.  Lowry  and 
James  H.  Lowry  to  Elisha  Warfield,  on  which  J.  H.  Lowry 
appears  to  have  paid  about  two  thousand  two  hundred  dollars, 
the  conclusion  is  authorized  by  the  evidence,  both  that  the 
debt  was  one  in  which  J.  H.  Lowry,  as  a  partner  of  C.  F. 
Lowry,  was  a  principal  obligor,  and  that  the  name  of  Camp- 
bell was  procured  to  the  note  at  his  instance  and  as  his  surety. 

Wherefore,  perceiving  no  error  in  the  judgment,  so  far  as  it 
adjusts  and  allows  the  claims  of  the  appellees,  and  subjects 
the  title  of  James  H.  Lowry  to  their  satisfaction,  the  same  is 
affirmed;  but  so  far  as  said  right  of  dower  is  embraced  or 
affected  by  the  order  of  sale,  it  is  reversed  and  the  cause  re- 
manded, with  directions  to  enter  a  judgment  in  conformity  to 
this  opinion. 

Emor  ow  Bmsvwal  ov  Nora:  St^  GaUkdY.  Phmien^  Bmk,  96  Am.'D^o, 
260,  and  note. 

VOLUHTART  Ck>inrBTAIfCl  18  FRAUDULENT  AS  TO  PbIOB  AXD  SXTBSIQUKIIT 

OsKDiTOBfl  WHXV:  Sm  Btffitrd  v.  Oram,  84  Am.  Deo.  166,  «iid  note  163. 
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Cecil  v.  Walsh. 

[2  BUSH,  168.] 

AonoN  ON  Pbomisb  to  Pat  "  as  Soon  ad  Abls  "  is  Maintainablb  witiioat 
either  plea  of  ability  to  pay  or  extraneous  proof  thereof.  Li  such  oases, 
a  judgment  and  exeontion  are  the  best  test  of  ability  to  pay,  and  if  they 
prove  the  inability  of  the  promisor  to  pay,  he  is  not  prejudiced  by  the 
judgment. 

Action  upon  a  promise  to  pay  ''as  soon  as  able."  The 
opinion  states  the  facts. 

S.  Turner  J  for  the  appellant. 

Dunlapj  for  the  appellees. 

By  Court,  Robertson,  J.  It  seems  to  this  court  that  the 
testimony  authorized  the  jury  to  find  that  the  appellant, 
within  fiye  years  before  the  institution  of  this  action,  assumed 
to  pay,  as  soon  as  able,  the  appellee's  medical  account  as 
exhibited;  and  after  the  long  lapse  of  time  which  intervened, 
the  action  was  prima  fade  maintainable  without  either  plea  of 
inability  or  extraneous  proof  of  it.  Judgment  and  execution 
will  be  the  best  test  of  his  ability  to  pay.  If  they  j)rove  his 
ability,  he  ought  to  pay;  and  if  they  fail,  he  cannot  be  preju* 
diced  by  the  judgment,  which  is  therefore  afl&rmed. 


AsHBBOOK  V.  Byon.    Cbutoheb  V.  Ryon.    Mubpht 

V.  Eton. 

[2  BUSH,  221] 
DCLITBBT  OF  PbOMISSOBT  KoTB  GiYKN  CaUAA  MOBTIB  WILL  Plfli  th# 

ficial  interest  to  the  donee. 
DiLrvuRT  or  Pass-book  will  not  Pass  Monxt  in  Bank  as  a  gift 
mortis. 

Suit  in  equity.    The  opinion  states  the  facts. 

A,  H.  Wardy  for  the  appellants. 

W,  W.  Trirnhle  and  A.  J.  JameSy  for  the  appellees. 

By  Court,  Williams,  J.  These  cases  were  heard  together 
in  the  court  below,  and  are  here  on  the  same  record.  They 
involye  the  same  questions,  and  the  rights  of  the  parties  are 
connected;  therefore  we  will  consider  them  together,  without 
reference  to  whether  a  formal  order  of  consolidation  was  made. 

Dennis  Ryon  died  without  issue,  or  even  collateral  kindred 
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in  the  United  States,  at  the  house  of  John  Murphy,  after  se- 
vere and  offensive  sickness,  in  which  Mrs.  Murphy  attended 
him  with  all  the  assiduity  inspired  by  maternal  affection. 
Being  told  by  his  physician  that  his  illness  would  likely  ter^ 
minate  fatally,  after  expressing  some  hope  of  recovery,  he 
stated  that  if  he  recovered  he  intended  that  Mrs.  Murphy 
should  have  a  home,  and  if  he  died,  he  wanted  her  to  have  all 
his  estate.  That  such  was  his  desire,  in  view  of  his  approach- 
ing dissolution,  is  well  established. 

Murphy  and  wife  claim  that  but  a  few  days  before  his  death 
he  delivered  his  pass-book,  in  which  an  entry  was  made  of  a 
deposit  of  something  over  five  hundred  dollars  in  the  Cynthi- 
ana  Bank,  and  that  in  said  pass-book  were  the  notes  now  in 
controversy,  and  that  he  then  gave  these  notes  and  the  deposit 
to  Mrs.  Murphy  should  he  never  recover.  Dr.  Williams  states 
that  on  the  same  day  Ryon  told  him  he  wanted  Mrs.  Murphy 
to  have  all  his  estate  in  case  he  died.  She  showed  him  the 
pass-book  and  several  notes  on  different  persons,  and  told  him 
Ryon  had  given  them  to  her  for  her  kindness,  and  that  she 
would  not  then  be  more  than  half  paid. 

Her  minor  son  proves  the  gift  and  delivery.  It  is  true  that 
there  is,  as  is  usual,  some  difference  in  the  statements  of 
these  various  witnesses  as  to  minor  facts;  but  instead  of  this 
impairing  the  value  of  their  evidence  on  the  main  facts,  it  goes 
to  preclude  the  idea  that  the  evidence  was  manufactured. 

We  regard  it  as  sufficiently  established  that  Dennis  Ryon, 
in  view  of  his  approaching  end,  and  as  a  reward  to  Mrs.  Mur- 
phy for  her  kindness  and  devotion  to  him  in  eztremUf  did  de- 
liver to  her  or  her  husband  for  her  use  the  pass-book  and  the 
notes,  to  be  hers  in  case  he  died.  What  effect  should  be  given 
to  this  delivery? 

In  Turpin  v.  Thompson^  2  Met.  (Ky.)  420,  this  court  held 
that  the  doctrine  that  a  promissory  note  given  eauaa  mortis 
must  either  be  payable  to  bearer  or  be  assigned  has  been  ez« 
ploded,  and  that  now  the  delivery  of  such  note  passes  the 
beneficial  interest  to  the  donee;  and  we  regard  this  as  the 
rational  doctrine  more  accordant  to  principle  and  modern 
authority. 

E.  H.  Brants,  after  administration  on  Ryon's  estate,  with- 
drew the  money  from  the  bank,  and  sued  the  obligors  on  these 
notes,  and  Murphy  and  wife,  asserting  title  to  the  money,  and 
denying  Mrs.  Murphy's  title  thereto,  some  of  whom  had  paid 
to  her  husband  their  notes  and  taken  them  up. 
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The  court  held  the  gift  causa  mortis  incomplete,  and  ren« 
dered  judgment  against  the  obligors  and  Murphy  and  wife  for 
these  notes. 

The  money  deposited  in  bank  did  not  pass  by  the  delivery 
of  the  pass-book,  and  the  gift  as  to  it  was  not  perfect;  but  as 
to  the  notes  the  gift  was  complete,  and  passed  the  beneficial 
interest  therein  to  Mrs.  Murphy;  and  the  obligors,  so  far  as 
they  have  paid  to  her  or  her  husband,  should  be  protected, 
and  she  should  be  permitted  to  collect  the  remainder. 

Dennis  Ryon  had  published  his  written  will  some  five  years 
before  his  decease,  but  this  can  have  no  effect  so  far  as  Mrs. 
Murphy  is  concerned. 

Wherefore  the  judgments  are  reversed,  with  directions  to 
the  court  below  for  further  proceedings  in  accordance  to  this 
opinion. 

DsLivKBT  EBmrriAL  to  VAUDcrT  ov  Out,  when:  See  the  note  to  Hdrrit 
▼.  Clark,  61  Am.  Deo.  36%  and  AUm  ▼.  Cowan,  80  Id.  816,  and  oaeee  ia 
note. 

NSOOTIABLB   iHSTBUMXirr  GZVBN    CaUSA  MOBTI8    PA88E8  BT  DlUVIHTy 

when:  See  the  note  to  Harri§  ▼.  Clari,  61  Am.  Deo.  362;  Overton  y.  Sawffer^ 
76  Id.  444,  and  note. 

Bank-book  Gzvbn  Oauba  Mobtzs  Passbb  bt  Dbuvibt,  when:  See  iht 
note  to  HarrU  ▼.  dark,  61  Am.  Deo.  363. 


Leathers  v.  Gommeboial  Insubanob  Company. 

[2  Bush,  2M.J 

War  wn«L  Ofbbatb  to  Rxnbbb  Void  Commbboial  CtoKTRAora  entend 
Into  during  its  pendency  between  citizens  of  one  of  the  belligerents 
with  those  of  the  other  belligerent;  will  sospend  the  civil  remedy  npon 
existing  contracts  between  similar  parties,  and  will  dissolve  pre-^Ssting 
contracts  of  continuing  performance,  such  as  those  of  partaershp  and 
insoranoe. 

RuuB  oomobbnuvo  Eitbot  ov  Wab  ufom  Ck>BTBAcr8  bbtwbbn  Belugbb- 
BNT8  will  apply  as  well  to  a  eivil  war  as  to  an  international  war,  when 
the  former  has  been  authoritatively  recognized  by  the  domestic  gov- 
ernment, for  in  such  case  it  becomes  as  to  its  legal  incidents  and 
consequences  qmd  intematlonaL  But  until  so  recognized,  it  is  a  mere 
insurrection,  and  will  not  affect  commercial  intercourse  and  transactions. 

PowBB  TO  Dbolabb  War  IN  Ukitbd  States  la  Lbgiblativb,  for  the  con- 
stitution delegates  to  CJongress  the  exclusive  ''power  to  declare  wto." 
This  power  includes  the  power  to  recognize  or  declare  insurrection  as 
existing  war. 

CtoNTBAOTS  A2n>  OlHBB  AOTS  OV  Ck)MMBBCIAL  iNTBBOOnBSB  BBTWBBB  BBL- 

liobbbbts  were  not  made  illegal  by  the  Civil  War  in  the  United  States 
until  after  the  proclamation  of  the  President  of  August  16^  1861,  issued 
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under  aathority  of  the  act  of  Congress  of  July  13,  1861,  providing  that 
the  President  might  iasae  a  proclamation  interdicting  all  commercial  in- 
tercourse between  the  citizens  of  the  then  and  thereby  recognized  bel- 
ligerent states. 

Action  to  enforce  against  a  vessel  and  her  owners  a  promis- 
sory note  given  to  secure  the  payment  of  certain  insurance 
premiums.    The  opinion  states  the  facts. 

Stevenson  and  Myers,  for  the  appellant. 

Benton,  for  the  appellee. 

By  Court,  Robbbtson,  J.  The  i^pellant,  Thomas  P.  Loath* 
ers,  as  part  owner  of  the  steamboat  Vicksburg,  running  be- 
tween the  cities  of  Vicksburg  and  New  Orleans,  procured  from 
the  appellee,  the  Commercial  Insurance  Company  of  Cin- 
cinnati, Ohio,  policy  of  insurance  for  insuring  the  boat  for 
one  year,  commencing  on  the  12th  of  August,  1860;  and  for 
the  premium  of  $500  delivered  to  the  company  two  nego- 
tiable notes,  binding  the  boat  and  owners  to  pay  $250  on  the 
12th  of  February,  1861,  and  $250  on  the  12th  of  May,  1861. 
The  first  note  was  paid  when  due;  but  payment  of  the  second 
note  was  refused  on  presentation  at  the  place  of  payment  in 
Orleans  on  the  16th  of  May,  1861;  and  to  enforce  the  pay- 
ment of  this  last  note  this  suit  was  brought  against  the  appel- 
lant Leathers,  who  by  his  answer  sought  to  avoid  the  note,  on 
the  ground  that  the  Civil  War,  commencing  some  time  in  1861, 
and,  as  he  erroneously  assumed,  about  the  12th  of  February, 
1861,  made  it  illegal  and  void.  The  circuit  court  sustained  a 
demurrer  to  that  defense,  and,  no  otb<3r  being  offered,  rendered 
judgment  for  the  appellee  for  the  principal  and  interest  of  the 
note;  and  on  this  appeal  from  that  judgment  the  only  ques- 
tion for  our  revision  is,  whether  there  was  any  failure  of  con- 
sideration as  charged. 

According  to  obvious  policy  and  established  principle,  all  the 
citizens  of  the  conflicting  belligerents  in  an  international  war 
are  considered  enemies;  and,  as  a  logical  and  legal  sequence, 
all  commercial  contracts  made  between  citizens  of  one  belliger- 
ent with  those  of  the  other  belligerent  during  the  pendency 
of  the  war  are  adjudged  void;  civil  remedy  on  all  such  con- 
tracts made  before  the  war  is  suspended,  and  all  pre-existing 
contracts  of  continuing  performance,  as  those  of  partnership 
imd  insurance,  are  dissolved  by  intervening  war;  and  the  same 
policy  and  principle  equally  apply  to  a  civil  war  which,  when 
Authoritatively  recognized  by  the  domestic  government,  be- 
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comes,  as  to  its  legal  incidents  and  oonsequences,  quasi  inter- 
national. 

Such  a  civil  war  raged  in  the  United  States  from  some  time 
in  the  year  1861  to  some  time  in  the  year  1865,  but  certainly 
had  not  been  waged  before  February,  1861,  when  the  first  note 
for  tbe  premium  became  due  and  was  paid.  The  subsequent 
war  could  not  retroact  so  as  to  affect  that  installment.  If,  in 
the  true  sense,  the  war  existed  before  the  expiration  of  the 
policy  on  the  12th  of  August,  1861,  the  underwriter  would  not 
have  been  responsible  for  any  loss  occurring  between  that  date 
and  the  commencement  of  the  war;  and  to  that  extent  the 
consideration  of  the  note  sued  on  would  have  failed,  and  the 
appellant's  answer  would  present  a  good  defimse  pro  tanto. 

Insurrection  is  not,  in  the  legal  sense,  war;  and  the  late 
strife,  however  long,  terrible,  and  ^desolating,  was  not  war  of 
such  a  character  as  to  make  commercial  intercourse  and  con- 
tracts  between  the  antagonist  citizens  illegal  before  its  recog- 
nition  as  such  by  the  government  of  the*United  States. 

In  England,  and  most  other  royal  governments,  the  power 
to  declare  or  to  recognize  war  is  executive;  but  here  it  is  legis- 
lative, because  the  organic  law  of  the  United  States  delegates 
to  Congress  the  exclusive  ''power  to  declare  war,"  and  of 
course  to  recognize  or  declare  insurrection  as  existing  war. 

In  cases  of  invasion  or  insurrection,  the  federal  constitution 
gives  to  the  President  power  to  raise  forces  to  repel  the 
invasion  or  suppress  the  insurrection;  but  the  occasional 
employment  of  force  for  such  a  special  purpose  is  neither  a 
declaration  nor  a  recognition  of  war.  As  a  constitutional 
means  for  the  suppression  of  our  late  Rebellion,  the  President 
had  a  right  to  prevent  or  to  destroy  supplies  to  the  insurgents; 
and  for  this  purpose  he  had  constitutional  power  to  blockade 
the  maritime  ports  in  the  insurrectional  states;  and  conse- 
quently, his  act  never  having  been  repudiated,  but  impliedly* 
recognized  by  Congress,  his  proclamation  of  blockade,  taking 
effect  about  the  second  day  of  May,  1861,  was  lawful,  and 
justified  the  capture  of  vessels  violating  its  interdict,  as 
adjudged  in  the  Prize  CaseSj  2  Black,  635. 

But  that  proclamation  did  not  attempt  to  affect  interior  in- 
tercourse and  commerce  between  the  people  of  the  conflicting 
states,  and  cannot  be  understood  as  having  had  any  such  legal 
effect;  and  so  Congress  seemed  to  think  when,  by  the  act  of 
the  13th  of  July,  1861,  it  authorized  the  President  to  issue  a 
proclamation  interdicting  all  commercial  intercourse  between 
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the  citizens  of  the  then  and  thereby  recognized  belligerent 
states.  This  enactment  was  impliedly  an  authoritative  recog- 
nition of  the  fact  that  insurrection  had  culminated  into  war. 
Before  that  time  the  national  government  had  not  acknowl- 
edged that  secession  had  become  belligerence,  with  all  belliger- 
ent rights  and  obligations  resulting  according  to  the  laws  of 
technical  war;  and  this  statute  necessarily  implied  also  that 
Congress  did  not  consider  previous  intercourse  between  all  the 
states  as  illegal,  and  consequently  did  not  recognize  such  a 
previously  subsisting  war  as  per  se  made  commercial  inter- 
course contraband,  and  contracts  void. 

And  history,  verified  by  the  presentment  of  this  note  for 
payment  in  Orleans,  after  the  2d  of  May,  1861,  shows  that 
after  the  blockade  there  was  some  commercial  intercourse  be- 
tween the  contesting  states  which  has  never  been  adjudged 
unlawful,  and  will,  we  presume,  never  be  so  decided*,  but  be- 
fore contracts  shall  be  nullified  by  war,  both  reason  and  jus- 
tice require  that  the  contracting  parties  should  have  cause  to 
know  when  they  contracted  that  they  violated  the  laws  of  an 
existing  war.  And  to  give  notice  of  the  congressional  recog- 
nition of  such  a  state  of  war  was  the  sole  object  of  requiring 
the  President  to  proclaim  the  fact  of  recognition  by  the  act  of 
the  13th  of  July,  1861..  That  proclamation  was  made  on  the 
16th  of  August,  1861;  and  before  that  time,  contracts  and 
other  acts  of  commercial  intercourse  were  not  made  illegal 
by  the  war. 

Consequently,  as  the  policy  of  insurance  in  this  case  expired 
by  its  own  terms  on  the  15th  of  August,  1861,  it  was  not  af- 
fected by  the  war,  and  there  was  no  failure  of  the  considera- 
tion of  the  note  for  the  last  installment  of  the  premium. 

Wherefore  the  judgment  of  the  circuit  court  is  affirmed. 


Effect  of  War  upon  Commkboial  Contraoib:  See  BffaU  v.  Jamea,  poilt 
p.  605. 

Riorts  of  Belligrrbnts  nr  Case  of  Cxvil  War:  See  Bell  y.  LouimM 
^  y.  R.  R,  Co,,  89  Am.  Dea  692,  and  note. 
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Jennings  v.  Cbideb. 

[2  BUBH,  828.] 

Aobbbmhit  bt  VnffBia  or  Bbal  Pbopxbtt  tbat,  ab  Pabt  ov  Ck>B8ii>- 
xBATiDir  of  the  oonveyanoe,  he  wiU  take  up  and  pay  a  note  which  hif 
yendor  owes  on  the  same  property,  is  not  a  oontraot  to  **  vasmat  for  the 
debt,  default,  or  misdoing"  of  the  vendor,  so  aa  to  be  void  nnder  the 
statnte  of  frands  becanse  it  is  not  in  writing;  bat  is  a  new  oontraet  for 
a  valid  consideration  which  is  valid  by  parol  and  binding  npon  the  par> 
ties. 

Wmnas  is  bot  Inoomfbtdit  beoaubb  Hb  has  Sdolab  OAxma  or  AonoB 
against  the  same  parties,  if  he  is  not  directly  interested  in  the  issue 
nnder  trial,  and  is  not  a  party  to  the  action  in  which  be  is  called  to  tea- 
tify. 

Bill  in  equity.    The  opinion  states  the  facts. 

W.  8.  PryoTj  for  the  appellant. 

8.  E,  De  Haven  and  John  M,  Harlan^  for  the  appellee. 

By  Court,  Hardin,  J.  About  the  1st  of  November,  1864, 
A.  Murdock  and  WiUiam  Jennings  sold  to  Q.  I.  Todd  a  lot  of 
ground  with  a  steam-mill  thereon,  situate  on  the  Ohio  River, 
near  the  town  of  Westport,  in  Oldham  County,  at  the  price  of 
$2,700,  payable  as  follows:  $250  cash,  and  for  $2,000  Todd 
assume;^  and  agreed  to  pay  two  notes  to  Jones,  of  $1,000 
each,  given  by  Murdock  and  Jennings  fgr  the  property,  and 
secured  by  a  lien  upon  it;  and  for  the  residue  of  $500,  Todd 
gave  a  note  to  William  Jennings,  payable  in  bank  at  four 
months  from  its  date,  and  executed  by  himself  as  principal, 
and  James  Garrett,  W.  A.  Crider,  and  Thomas  W.  Jennings, 
as  his  sureties.  Murdock  and  William  Jennings  executed  a 
deed  to  Todd  which  was  not  recorded,  and  afterwards  Todd 
sold  the  property  to  the  appellant,  Thomas  W.  Jennings,  in 
consideration  of  his  undertaking  to  assume  and  pay  the  two 
notes  of  $1,OQO  each,  given  to  Jones,  for  which  the  property 
was  in  lien;  and  also  the  note  of  $500  given  as  aforesaid  to 
William  Jennings;  and  Todd  delivered  over  to  the  appellant, 
Jennings,  the  unrecorded  deed,  with  other  papers  relative  to 
the  title,  and  gave  him  an  order  to  Murdock  and  William 
Jennings  to  make  another  deed  conveying  the  property  to  him, 
and  in  pursuance  of  this  arrangement  Murdock  and  William 
Jennings  and  wife,  on  the  second  day  of  June,  1865,  executed 
a  deed  for  the  property  to  T.  W.  Jennings,  reciting  the  con- 
sideration in  the  deed  to  be  $750  cash  in  hand  paid,  and  the 
assumption  of  the  payment  of  said  two  notes  of  $1,000  each. 
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T.  W.  Jennings  haying  failed  to  pay  the  debt  of  $500,. 
Crider,  as  one  of  the  sureties  of  Todd,  was  compelled  to  pay 
$166  thereof,  to  recover  which  he  brought  this  action  against 
Jennings.  It  is  alleged  in  the  petition  that  the  plaintiff  and 
his  co-sureties  of  Todd  were  entitled  to  have  themselves  sub* 
stituted  for  the  payee  of  the  note,  and  thus  have  enforced  a 
lien  on  the  mill  property  for  their  relief,  and  that  they  relin- 
quished that  right  and  consented  to  the  sale  to  the  defendant, 
upon  his  undertaking  to  exonerate  them  by  payifig  the  debt  aa 
aforesaid. 

The  answer  of  the  defendant  denies  the  material  averments 
of  the  petition,  and  alleges  that  the  defendant  purchased  the 
property  from  Murdock  and  Jennings,  as  their  deed  purports 
to  show,  and  also  relies  on  the  statute  of  frauds  to  exempt  the 
defendant  from  liability  on  the  alleged  agreement  to  pay  the 
debt  of  Todd  and  his  sureties  of  five  hundred  dollars,  the  agree- 
ment, if  made  at  all,  being  in  parol. 

The  court,  on  hearing  the  cause,  rendered  a  judgment  for 
the  plaintiff,  from  which  Jennings  has  appealed  to  this  court. 

The  depositions  of  Gktrrett  and  Todd  were  taken  by  the 
plaintiff,  and  excepted  to  by  the  defendant,  and  one  question 
is  as  to  their  competency.  It  is  insisted  for  the  appellant  thai 
Oarrett  was  not  a  competent  witness  for  Crider,  becauoe,  if  the 
latter  was  entitled  .to  recover  on  the  alleged  agreement  the 
amount  claimed,  Garrett  also  might  recover  on  it  a  like  sum 
paid  by  him  as  one  of  the  sureties  of  Todd.  But  whatever 
effect  this  might  have  on  the  credit  of  the  witness,  it  does  not 
bring  him  within  the  class  of  persons  enumerated  by  section 
670  of  the  civil  code  as  incompet^it  to  testify.  Oarrett  was 
not  a  party  to  the  issue,  and  the  judgment  of  the  court  upon 
it  could  not  be  used  as  evidence,  either  for  or  against  him;  he 
was  not,  therefore,  legally  interested  in  the  result  of  the  cause. 
Todd  might  have  been  interested  in  the  success  of  Crider,  be* 
cause  the  satisfaction  of  Crider's  claim  by  Jennings  would 
relieve  him  of  liability  to  Crider;  bat  he  appears  to  have  been 
released  from  that  liability,  and  was  therefore  a  competent 
witness  when  he  gave  his  deposition. 

The  evidence,  we  think,  sufficiently  establishes  the  alleged 
parol  undertaking  of  the  appellant  to  discharge  the  debt  of 
five  hundred  dollars,  and  thus  relieve  both  Todd  and  his  sure- 
ties of  it,  as  part  of  the  consideration  of  the  mill  property; 
and  this  was  not  in  our  opinion  a  mere  collateral  undertaking 
to  *'  answer  for  the  debt,  default,  or  misdoing  "  of  Todd,  but 
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was  a  new  contrapt  on  a  distinct  and  amply  sufficient  con- 
sideration for  the  non-performance  of  which  the  appellee,  who 
was  a  party  to  it  and  to  be  benefited  by  it,  had  a  right  to  main- 
tain his  action  against  the  appellant. 

This  conclusion  seems  to  conform  to  the  opinion  of  this 
court  in  Creel  y.  Bell,  2  J.  J.  Marsh.  309,  where  it  was  held 
that  the  Independent  Bank  of  Columbia,  being  indebted  to 
Bell  A  Co.  as  depositors,  and  Creel,  who  was  indebted  to  the 
bank,  having  obtained  the  consent  of  Bell  A  Co.  to  the  use  of 
their  means  by  the  bank  on  his  promise  to  pay  his  own  debt 
into  the  bank  to  reimburse  Bell  &  Co.,  the  agreement  of  Creel 
was  not  within  the  statute  of  frauds,  and  Bell  &  Co.  could  re- 
cover thereon  against  him. 

It  seems  to  us,  therefore,  that,  whether  the  appellee  was  en- 
titled to  be  relieved  by  subrogation  to  the  rights  and  lien  of 
the  original  vendors  of  the  property,  or  whether  such  right 
was  or  not  waived  or  merged  in  the  contract  of  the  appellant, 
the  judgment  as  rendered  was  not  erroneous. 

Wherefore  the  judgment  is  affirmed. 


WxxnssK  ABB  DisQUAunBD  BT  Intkbbst,  whbn:  See  Haieh  ▼.  Bartie, 
84  Am.  Dea  484;  Caryan  ▼.  Frew,  89  Id.  286,  note. 
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[2  BVSH,  198.] 
PABmBS  ABB    EUTITLBD  TO    ShARB  IN    PrOIITS    RbALIZED  TROM  AdvBN* 

TURB  of  one  member  of  finn,  in  investing  a  large  sum  of  confederate 
oorreney  belonging  to  the  firm,  bat  supposed  to  be  wortiiless,  in  the 
ptochaae  and  shipping  of  cotton. 

Bill  in  equity.    The  opinion  states  the  facts. 
J7.  A.  PhdpSj  for  the  appellant 
John  W,  Mcpherson,  for  the  appellees. 

By  Court,  Peters,  C.  J.  Appellant's  intestate  and  appel- 
lees, having  purchased  the  Eclipse  mills,  in  Christian  County, 
in  March,  1860,  entered  into  articles  of  copartnership  for  run- 
ning and  operating  said  mills  for  the  term  of  three  years, 
under  the  style  and  firm  name  of  Anderson,  Whitlock,  &  Co. 

The  partners  advanced  an  equal  portion  of  the  capital  in- 
vested in  the  enterprise,  and  were  to  share  equally  the  profits 
and  losses;  and  stipulated  that  during  the  continuance  of  the 
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partnership,  amongst  other  things,  they  would  exert  them- 
selves for  their  joint  interest,  profit,  and  advantage;  that  just 
and  true  books  should  be  kept,  wherein  each  partner  was  to 
enter  as  well  all  money  by  him  received,  paid,  laid  out,  and 
expended  about  their  business,  as  also  everything  sold  or 
bought  on  account  of  the  business  of  said  firm,  and  the  books 
to  be  so  kept  that  the  partners  should  at  all  times  have  access 
thereto  without  interruption  or  hindrance;  and  that  each 
partner,  at  the  close  of  each  and  every  year,  or  oftener  if 
necessary,  should  render  to  the  others  a  true  and  just  account 
of  all  profits  by  him  and  them  made,  and  of  all  losses  sus- 
tained, and  of  all  other  things  by  them  and  each  of  them 
acted  and  done  in  the  business  of  their  partnership.  For  a 
period  of  eighteen  months,  perhaps,  after  they  had  embarked 
in  the  enterprise,  it  was  harmoniously  and  skillfully  con- 
ducted,  and  great  gains  were  realized  by  the  partners;  but 
then  that  portion  of  the  state  was  invaded  by  confederate 
forces,  and  was  held  by  them  until  the  fall  of  1862,  during 
which  time  they  appropriated  the  products  of  the  Eclipse 
mills,  and  paid  for  them  in  Tennessee  bank  notes  or  confed- 
erate money,  or  both.  After  the  country  was  abandoned  by 
said  confederate  army,  this  money  was  not  current,  and  of 
little  value;  it  was,  however,  disposed  of  by  appellant's  intes- 
tate, and  this  litigation  has  arisen  from  his  failure  to  account 
satisfactorily  to  his  partners  for  the  proceeds. 

It  is  alleged  in  the  petition  that  when  the  confederate  army 
abandoned  Christian  County,  the  firm  had  on  hand  about 
eight  thousand  dollars  of  confederate  and  Tennessee  money, 
which  was  not  current,  and  was  then  of  little  value,  and  it 
became  a  question  with  the  partners  what  was  best  to  be  done 
with  it  to  make  it  available;  that  the  intestate  was  the  finan- 
cial agent  of  the  firm,  and  he,  in  their  consultations,  proposed 
to  go  South  to  invest  the  money,  to  which  the  other  partners 
assented;  and  knowing  his  skill  as  a  financier,  gave  him 
plenary  power  to  invest  it  according  to  his  own  judgment. 
That  in  accordance  with  said  agreement,  said  Anderson  did 
go  to  Memphis  and  other  places  in  the  South,  and  invested 
said  eight  thousand  dollars  or  more  in  cotton,  at  a  price  not 
exceeding  eight  cents  per  pound,  in  the  ftinds  of  the  firm, 
which  was  very  low;  and  he  shipped  the  cotton  thus  pur- 
chased to  St.  Louis  and  other  points,  where  he  sold  it  for  very 
high  prices,  ranging  from  sixty  to  seventy  cents  per  pound, 
all  of  which  he  collected  and  illegally  and  fraudulently  held. 
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and  converted  the  whole  of  the  proceeds  to  his  own  use,  and 
failed  and  refused  to  account  to  his  partners  for  any  part 
thereof.  It  is  also  alleged  that  Anderson  discounted  said 
eight  thousand  dollars  at  a  very  heavy  rate,  then  charged 
himself  on  the  books  of  the  firm  with  the  amount,  after  tak- 
ing off  the  discount,  without  the  consent  of  his  partners  took 
the  whole  speculation  to  himself,  and  charged  his  expenses 
of  the  trip  to  the  firm.  Anderson  having  died  after  his  return 
from  the  South  intestate,  this  action  was  brought  by  appellees 
against  appellant  as  his  administrator  for  a  settlement  of 
the  partnership,  and  especially  for  a  settlement  of  the  cotton 
speculation  in  the  South,  in  which,  as  is  alleged,  he  made  a 
profit  of  sixty  thousand  dollars;  and  for  their  respective  shares 
of  said  sum  they  pray  judgment  and  for  general  relief.  .The 
article§  of  copartnership  are  made  part  of  the  petition. 

In  an  amended  petition  it  is  alleged  that  Anderson  acted 
as  the  agent  of  said  firm  in  selling  flour,  meal,  and  the  pro* 
ducts  of  their  said  mills,  and  when  appellees  learned  he  was 
selling  for  confederate  and  Tennessee  money,  they  protested 
against  such  sales;  but  he  persisted  in  making  sales  for  said 
money,  saying  it  would  be  as  good  as  gold,  and  he  would  see 
that  the  firm  would  sustain  no  loss  on  that  account,  and  upon 
these  terms  they  consented  for  him  to  continue  to  sell.  That 
Anderson  agreed  to  go  South,  and  did  go,  for  the  express  pur- 
pose of  investing  said  funds  in  land  or  cotton,  which  could  and 
might  be  converted  into  current  funds  for  the  benefit  of  said 
firm;  and  while  in  the  South,  with  said  funds  purchased,  as 
they  charge  he  admitted  to  them,  one  hundred  thousand 
pounds  of  cotton,  all  of  which  he  caused  to  be  sold  at  the  sum 
of  seventy  thousand  dollars,  and  for  two  thirds  of  that  sum 
they  pray  judgment.  They  make  the  books  kept  by  Anderson 
parts  of  their  petition,  to  the  entries  on  which,  as  made  by 
Anderson,  they  objected  and  refused  to  sanction,  especially 
those  on  page  123.  That  after  he  returned  from  the  South, 
he  concealed  from  them  for  a  considerable  length  of  time  the 
fact  that  he  had  purchased  cotton,  but  charged  himself  on  said 
books  with  $3,791.46.  This  conduct  they  allege  they  refused 
to  sanction,  and  to  continue  longer  the  partnership  with  him, 
and  he  then  sold  his  interest  to  another  partner.  They  charge 
that  the  books  of  the  firm,  as  kept  by  said  Anderson,  are  false 
and  fraudulent,  made  so  by  him  to  defraud  them;  and  that  he 
is  indebted  to  them  as  his  partners  in  the  sum  of  eight  hun- 
dred dollars  over  and   above  the  cotton  speculation.     They 
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pray  for  a  full  settlement  of  the  partnership  accounts,  and  for 
the  proper  judgment. 

It  is  admitted  in  the  answer  that  the  persons  named  formed 
a  partnership  for  the  purposes  and  on  the  terms  stated  in 
the  petition,  and  that  Anderson  was  the  financial  partner  of  the 
firm,  who,  as  is  alleged  in  the  answer,  kept  a  book  showing  the 
amount  of  funds  received  and  disbursed  by  him  for  said  firm. 
It  is,  however,  denied  that  he  had  on  hand  at  the  time  desig- 
nated in  the  petition  $8,000;  but  the  amount  is  stated  to  be 
$6,896  in  confederate  money,  which  Anderson  took  South  for 
the  purpose  of  converting  into  Tennessee  paper  or  other  cur- 
rency, and  not  to  invest  in  cotton  or  any  other  article,  and 
that  he  exchanged  the  same  for  Tennessee  money  or  other 
currency  at  a  discount  of  thirty  per  cent,  and  that  he  kept  a 
book  in  which  he  charged  himself  with  all  the  money  he  re- 
ceived for  said  firm  and  credited  himself  by  the  sums  paid 
out,  which  book  was  subject  to  the  inspection  of  the  other 
members  of  the  firm,  and  was  delivered  to  the  partner  John 
C.  Whitlock.  That  seventy  cents  on  the  dollar  was  all  he 
realized  for  said  confederate  money,  which  was  the  best  at  the 
time  that  could  have  been  done  with  it;  but  that  he  did  not 
invest  the  partnership  funds  in  cotton,  as  he,  appellant,  is 
informed.  He  alleges  that  it  will  appear  from  an  inspection 
of  the  books  that  there  is  an  error  on  them  to  the  prejudice  of 
Anderson,  and  when  corrected  there  will  be  a  balance  in  his 

favor  of  $ ;  and  the  indebtedness  by  Anderson  to  the  firm 

in  any  sum  whatever  is  denied. 

It  appears  that  Anderson  sold  his  interest  in  the  mill  prop- 
erty, with  the  consent  of  the  other  partners,  to  one  John  Whit- 
lock; but  that  sale  did  not  afiect  the  rights  of  the  parties 
growing  out  of  the  alleged  cotton  speculations,  or  to  a  settle- 
ment with  Anderson  of  the  firm  accounts  and  business 
transactions  prior  to  the  sale. 

The  material  allegations  of  the  amended  petition  are  con- 
troverted by  the  answer  thereto,  and  in  said  answer  it  is  stated 
that  Anderson,  upon  his  return  from  the  South,  informed  his 
partners  that  he  was  unable  to  exchange  the  confederate 
money  for  current  funds,  and  in  consequence  thereof  he  had 
invested  them  in  cotton,  a  part  of  which  had  been  burned^ 
and  told  them  they  could  have  an  interest  in  the  cotton,  or 
he  would  take  the  confederate  money  at  thirty  per  cent  dis- 
count, and  they  refused  to  have  anything  to  do  with  the 
cotton. 
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The  accouDts  were  referred  to  the  master,  who  reports  that 
the  proof  taken  is  meager  and  unsatisfactory,  but  that  he  had 
made  up  the  accounts  '^  on  several  hypotheses,  each  of  which 
he  submits  to  the  court."  Exceptions  were  taken  to  the  re- 
port by  appellees;  and  on  final  hearing,  without  formally  dis- 
poi:ing  of  the  exceptions,  the  court  below  rendered  judgment 
in  favor  of  the  plaintiffs  in  that  court  for  $1,141.91,  with  in- 
terest from  the  date  of  the  judgment  urtil  paid,  and  costs,  to 
be  levied  of  assets,  etc.  Prom  that  judgment  Anderson's  per- 
sonal representative  has  appealed,  and  the  surviving  partners 
prosecute  a  cross-appeal. 

It  is  contended  by  appellant's  counsel,  that  even  if  Ander- 
son had  contracted  with  his  partners  to  go  South  to  exchange 
the  confederate  money  or  invest  it  in  cotton,  such  contract 
would  be  illegal,  and  no  action  could  be  maintained  upon 
it.  This  question  we  regard  as  settled  by  this  court  in  the 
opinion  of  the  31st  of  May,  1867,  in  the  case  of  Martin  v. 
Hortoriy  1  Bush,  629,  where  the  authorities  on  the  question  are 
reviewed  at  length,  and  the  court  held  that ''  the  circulation 
of  confederate  currency  within  the  military  lines  and  jurisdic- 
tion of  the  United  States  was  forbidden  by  its  laws  and  public 
policy,  hence  illegal.  The  circulation  of  United  States  treas- 
ury notes  within  the  military  lines  and  jurisdiction  of  the 
Confederate  States  was  likewise  prohibited  by  their  laws  and 
public  poliv^y.  The  laws  and  policy  of  each  were  to  foster 
and  encourage  the  circulation  of  their  own  currency,  and  to 
discourage  and  prohibit  the  circulation  of  the  currency  of 
their  adversary;  therefore,  the  non-combatant  citizen  must 
regulate  his  conduct  by  the  power  which  might  predominate 
over  him  for  the  time  being." 

As  then  the  county  of  Christian  was,  when  the  confederate 
money  was  received  by  the  firm  for  their  articles,  within  the 
military  lines  of  the  confederate  government  and  within  their 
jurisdiction,  and  the  reception  of  it  for  their  articles  a  neces- 
sity, perhaps,  the  investment  of  it  in  the  South  in  cotton  or 
other  products  by  one  of  the  partners  would  constitute  a  suffi- 
cient consideration  to  make  him  responsible  for  the  proceeds, 
especially  as  he  voluntarily  undertook  the  mission,  and,  as  is 
not  improbable,  was  not  opposed  to  furnishing  the  products  of 
their  mills  to  the  confederate  army  for  the  money  received. 
Under  such  circumstances,  to  deny  a  remedy  to  the  injured 
partners  would  not  only  be  permitting  the  party  to  profit  by 
his  own  wrong,  but  would  be  aiding  him  in  the  perpetration 
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of  a  fraud.  This  ground  cannot,  therefore,  be  available  for  a 
reversal.  The  case  of  Laughlin  v.  DeaUy  1  Duvall,  20,  is  not 
analogous  to  this  case.  Wherefore,  as  no  errors  are  perceived 
in  the  judgment  prejudicial  to  appellant,  the  same  cannot  be 
reversed  on  the  original  appeal;  but  upon  the  cross-appeal  we 
are  constrained  to  a  different  conclusion. 

By  the  terms  of  the  partnership  agreement,  independent  of 
the  general  law  on  the  subject,  each  one  of  the  partners  ex- 
pressly and  directly  stipulated  to  exert  himself  during  the 
continuance  of  the  partnership  for  their  mutual  interest,  profit, 
and  advantage,  and  to  keep  just  and  true  books,  wherein  all 
the  actings  and  doings  of  each  partner  should  be  entered,  and 
the  same  to  be  at  all  times  open  to  the  inspection  of  all  the 
members  of  the  firm. 

There  is  no  evidence  adduced  that  Whitlock  and  Johnson 
had  contracted  with  Anderson  to  sell  the  confederate  money 
on  hand  to  him.  The  term  for  which  they  had  formed  the 
partnership  had  not  terminated,  and  we  must  assume  that 
Anderson  went  South  for  the  benefit  of  himself  and  partners. 
If,  therefore,  he  made  investments  of  partnership  effects  which 
resulted  profitably,  his  partners  were  entitled  to  share  the 
profits;  as,  upon  the  other  hand,  if  his  investments  had  been 
unfortunate  or  disastrous,  they  would  have  been  bound  to  have 
•shared  the  losses. 

From  the  evidence  in  this  case,  it  seems  that  large  profits 
were  realized  by  the  adventure,  and  that  the  shares  of  each 
of  the  partners  in  said  profits  were  greater  than  the  amount 
for  which  the  judgment  was  rendered  in  their  favor,  and  that 
the  basis  for  a  final  settlement  is  simple,  and  is  furnished  by 
the  proof  already  taken. 

The  quantity  of  cotton  sold  on  account  of  the  intestate,  at 
St.  Louis  and  New  York,  with  the  price  for  which  it  was  sold, 
is  shown  by  the  evidence  now  in  the  case;  and  the  price  at 
which  it  was  purchased  is  also  shown, — say  eight  cents  per 
pound, — to  which  are  to  be  added  the  cost  of  getting  the  cot- 
ton to  market,  which  seems  to  be  about  fifty  dollars  per  bale; 
and  the  commissions  for  selling  will  form  an  additional  charge. 

The  accounts  should  be  made  up  by  charging  appellant's 
intestate  with  the  amounts  of  sales  in  St.  Louis  and  New  York, 
and  crediting  him  by  the  costs,  including  his  expenses,  the 
original  cost  of  the  cotton,  of  taking  it  to  market,  and  com- 
missions for  selling.  And  if  appellant  can  show  by  the  proof 
that  any  of  the  cotton  sold  on  his  account  in  said  markets 
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was  purchaeed  with  the  means  of  other  parties,  and  not  with 
the  firm  effects,  he  should  be  credited  by  the  amount  thus  pur- 
chased. 

This  can  work  no  hardship  on  appellant's  intestate,  because 
he  expressly  covenanted  to  keep  a  fair  book  of  entries,  show- 
ing all  his  actings  and  doings  relating  to  the  partnership;  and 
if  a  loss  should  result  from  a  failure  on  his  part  to  discharge 
this  duty,  it  will  fall  on  the  delinquent  party,  where  it  should 
fall.  Appellant  should  be  credited  by  any  other  sums  that  he 
may  hereafter  show  himself  entitled  to. 

Wherefore  the  judgment  is  reversed  on  the  cross-appeal,  and 
the  cause  is  remanded,  with  directions  that  it  be  again  referred 
to  the  master  for  the  ascertainment  of  facts  as  herein  suggested, 
and  for  further  proceedings  consistent  with  this  opinion. 


Tbb  PiavGiPAL  GA8B  IB  CITSD  to  the  poiiit  that  the  drcnlation  of  oonM- 
•rata  oarrenoy  witfam  the  oonf edarate  military  lines  during  the  war  waa  not 
Uhaffdf  ao  aa  to  affsot  the  validity  of  ountiaota;  ByaU  ▼.  Jame$,  poti,  p.  606. 


MiLLEB   V.   AnTLB. 

[2  Bush,  407.] 

PUBODBABKB    OV    LaITD  AT    GomoaSIDNER's    SaLB    HoLDB   TlTLB    DT  TkUR^ 

where  he  has  agreed  with  the  owner,  prior  to  the  aale,  that  he  will  bny 
the  land,  and  that  if  the  owner  will  within  a  specified  time  pay  his  pro- 
portion of  the  price,  he  may  retain  a  specified  quantity  of  the  land;  and 
the  pnrchaaer  as  snch  trustee  is  bonnd  to  convey  to  the  original  owner 
npon  payment  as  agreed  in  pursuance  of  the  agreement. 

RaQUIBKMXNT    OF    StATUTB  OF    FRAUDS   OF  WbITTEN    MeMOBIAL    OF    CON- 

TBAor  FOR  Salb  OF  Land  IB  Satisfied  by  a  receipt  for  money  *'  for  land  '^ 
shown  to  be  the  land  in  contest,  strengthened  by  the  admissions  of  the 
penooal  representatiyes  of  the  party  to  be  charged  as  to  his  liability  and* 
duty. 

Suit  in  equity  to  enforce  conveyance  of  certain  lands.  The- 
opinion  states  the  facts. 

Barret  and  Roberts^  for  the  appellants. 
James  8.  PirtUj  for  the  appellee. 

By  Court,  Robertson,  J.  Under  a  decretal  sale  Miller 
bought,  for  about  half  of  its  value,  Antle's  land  of  217^  acres, 
in  fulfillment  of  a  promise  to  keep  100  acres  at  the  price  bid, 
and  to  concede  to  Antle  the  residual  117^  acres  on  his  pay- 
ment, within  three  years,  of  the  proportionate  consideration,. 


I 
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the  last  installment  of  which  was  payahle  by  Miller  at  the 
end  of  three  years.  With  Miller's  presumed  knowledge,  and 
through  his  probable  instrumentality,  this  understanding  was 
published  before  the  bidding  and  prevented  competition. 

Another  and  only  other  creditor  of  Antle,  for  about  eleven 
hundred  dollars,  offering  more  than  the  price  at  which  Miller 
had  thus  bought,  was  about  to  open  the  biddings  for  his  own 
benefit  and  that  of  Antle,  which  Miller  prevented  by  paying 
that  debt  and  adding  the  amount  of  it  to  the  consideration, 
and  thus  increasing  the  pro  rata  to  be  contributed  by  Anile 
for  his  117i  acres.  Miller  occupied  his  100  acres,  and  Antle 
resided  on  and  used  his  117^  acres.  Miller  died  before  the 
expiration  of  the  credit,  and  had,  during  his  life,  received  of 
Antle  about  fourteen  hundred  dollars,  and  had  given  receipta 
for  so  much  ''paid  for  land." 

The  commissioner  of  sale  having  conveyed  the  legal  title  to 
Miller,  Antle,  a  few  days  before  the  last  installment  was  de- 
mandable,  filed  a  petition  in  equity,  offering  full  payment  of 
his  conventional  share  of  the  consideration,  and  seeking  a  con- 
veyance from  Miller's  heirs  of  the  117^  acres  of  land.  The 
answer  of  the  administrators,  admitting  the  foregoing  facts, 
with  the  qualification  only  of  their  own  allegation  that  Antle 
agreed  to  pay  his  portion  at  different  times,  as  the  install- 
ments became  due,  and  had  failed  to  do  so,  pleaded  the  stat- 
ute of  frauds  and  perjury.  The  answer  of  the  infant  heirs 
expresses  ignorance,  and  admits  nothing. 

The  chancellor  having  granted  the  relief  sought  by  the  pe- 
tition, the  appellants  insist  that  the  alleged  contract  was  a 
''  sale  "  of  land  by  Miller  to  Antle,  which  cannot  be  enforced, 
as  there  was  no  written  memorial  of  it. 

The  facts,  as  alleged  and  admitted,  do  not  constitute  a  sale 
by  Antle  to  Miller,  or  by  Miller  to  Antle,  of  Antle's  land;  but 
altogether,  when  stamped  by  Miller's  prevention  of  a  sale  for 
a  higher  price,  they  constitute  an  implied  trust,  to  which  the 
statute  does  not  apply,  and  could  not  be  applied  without  per- 
version to  the  encouragement  of  fraud,  instead  of  the  true  de- 
sign of  preventing  fraud. 

But  if  the  statute  apply  to  this  case,  the  receipts  for  money 
''  for  land,"  shown  to  be  the  land  in  contest,  fortified  by  the 
admissions  by  the  personal  representatives  of  the  knowledge 
and  personal  duties  of  Miller,  constitute  a  sufficient  written 
memorial  of  all  that  the  statute  requires  to  be  in  writing; 
and  even  as  to  the  heirs,  supplies  all  that  their  infancy,  and 
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coQBequent  ignorance  q(,  tl^e  matj^al  fapts,,  prevented  them 
from  expressly  admitting  concurrently  with  the  adminlstra- 
ti>rs- 
TVherefore  the  judgment  of  the  chancellor.is.affirmed. 


MKMQK^wpuiiy  B1SQ19CRSP  BT^874;n7pc  Of  I^aAfTBs  ov  Sals  ov  Lanm  is 
vtfi^^kat  when:  See  Farwel{Y,  Mather,  87  Am.  Deo.  64|,  and  note. 


Hj^pqbs  V.  Wallace. 

[2  BV8H,  442.1 

Coi^irBfOT  OF  Sautib  Kor  RKWDByxpi  Invalid  BIsrelt  bioa^uu  Ssllib 
HAB  Knowlebgb  OF  Illboal  Pukpobb  to  which  the  iuticlee  aold  were 

9  4  9  0 

to  be  pnt^  and  the  parohaaer  wil>  b«  liable  for  the  4M>utnot  prioe  nnlim 
hejcan  show,  that  thO/  eeUer .  parti^patyrt  in*  the  iat^t  ^  tp  coouoiti  ot  had 
MKOeiqubeces^  ix^  the  illegal  a^t*  Sa  held  whei»  a  citizexi  of  the  United 
Stfttje^  af^  war  ha4  bclen  declafed^  sold  toi  another  a  lot  of  hog^,  with 
knowledge  .IJ^t  the  latter  bought  them  for  the  use  of  the  confederate 
army. 
OwfiK^*  HsnrsAZMii.n  noi  AbmxhibijltoShqw tbax.Skujcr of  CKnmm^ 
wiki^  iKem  hofxg^  f €f  illegal^ .  PWrpoee,  k^v^,tl^  porpqie  to  which  thi^y 
«r«qa  tobe.pi^,  iiqi  to  ^ow^hiei  .inten^^x^  to  participate  in  the  wrongful 
act 

AdSQK  upou  cofi^act  of;  sale  .to  recpyer  t^e  purchase .  price. 
Theiqpuu(H>^  stat^Si  tt^e  fapti^ 

Hution  wnd  HugheSj  and  Oroekeit  and  Yeamagij  for  the  an[wl* 
lant 

/.  A.  Spalding,  fof  the  appellee. 

ByCoQF^  V^EWfQ.  Jf  Thi8,apt4oDLwa9, brought  by  appel- 
lant a{^4iiat:ai^llef^,tp«enforce.the  collection  of  $295.60,  the 
price, of  twenty^-eigjitrhog^i  weighing  gross  7^390  pounds,  which 
he  alleges  he  sold  and  delivered  tp  appellees  in  the  fall  of  1861, 

In.an  amended. apfiiwerf  app^llqes  s^(;p  that  they  were  agents 
and  aubcontraptors.  under  one  IS*  G.  Sebree,  who  w/is  a,  con- 
tractor with  the  Copfederate  S(at<^a.  gpvernmen^  to  fumiph  it 
with  hog&i  beefrcat;tle,  ^nd  other,  supplies,  fp^  the  army,  whilst 
aaid  ooofed^rate  goyerpment  wa^.  pf/o^uting  a,  war  agains. 
the  gO¥eromQBtfOf  the;Ui4ted  ^tfitea;  that  ,aj;)peUee8f  Wallace 
and  Nesbitt^  inforpied  appellaf^  that;  theiy  were  purchasing 
hogp  to  su]^y,tl^e.s^d)Cp(v|f|dfri^,afmy9  aad- when  they  pur- 
chased bis.  bogs  apd'  weiglM^d  them)  he. well  ki^ew  they  were 
purchased  f(»i  that  purpose* 

A  verdict  and;  judgment  harvii^t  I^n  X8f^d«fe4  <^8Wf^(  4^ 

am.  Dbc.  Vol.  XCU-I2 
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pellant  in  the  court  below,  he  has  brought  the  case  to  this  court 
by  appeal. 

Two  propositions  of  law  are  involved  in  this  appeal  which 
will  be  considered. 

1.  Is  the  mere  sale  of  goods,  knowing  that  the  buyer  will 
make  an  illegal  use  of  them,  sufficient  of  itself  to  deprive  the 
vendor  of  the  right  to  recover  the  price? 

2.  If  the  knowledge  of  the  illegal  design  shall  have  that 
effect,  is  it  competent  to  prove  that  the  general  reputation  in 
the  neighborhood  of  the  vendor  was  that  the  purchasers  were 
buying  for  such  illegal  purpose  competent  evidence  to  fix  the 
guilty  knowledge  on  the  vendor? 

As  to  the  first  proposition,  it  is  said,  in  Story's  Conflict  of 
Laws,  sec.  253,  after  referring  to  many  cases  which  had  under- 
gone judicial  investigation,  that  the  result  of  these  decisions 
certainly  is,  that  the  mere  knowledge  of  the  illegal  purpose  for 
which  goods  are  purchased  will  not  affect  the  validity  of  the 
contract  of  sale;  but  there  must  be  some  participation  or  in- 
terest of  the  seller  in  the  act  itself,  but  doubts  whether  the 
doctrine  is  reconcilable  with  the  sound  principles  of  morality 
of  the  common  law;  and  quotes  with  approbation  the  illustra- 
tive case  put  by  Chief  Justice  Eyre,  of  the  man  who  sold 
arsenic  to  one  who  he  knew  intended  to  poison  his  wife  with 
it.  He  would  not  be  allowed  to  maintain  an  action  upon  his 
contract.  A  contract  is  not  void  merely  because  it  tends  to 
promote  illegal  or  immoral  purposes:  Hilliard  on  Sales,  376; 
Armstrong  v.  Toler^  11  Wheat.  258. 

A  contract  for  the  sale  of  a  house  and  lot  is  not  vitiated  by 
the  fact  that  the  vendor  knows,  at  the  time  of  making  it,  that 
the  vendee  intends  it  for  an  immoral  or  illegal  purpose:  Armr 
field  V.  Tate,  7  Ired.  259.  A  sale  of  goods  is  not  void,  although 
the  seller  knows  that  they  are  wanted  for  an  illegal  purpose, 
unless  he  has  taken  part  in  the  illegal  purpose:  Hodgson  v. 
TempUj  5  Taunt.  181.  In  that  case  Chief  Justice  Mansfield 
said:  '^The  merely  selling  goods,  knowing  that  the  buyer  will 
make  an  illegal  use  of  them,  is  not  sufficient  to  deprive  the 
>  endor  of  his  just  right  of  payment."  In  Dater  v.  Earl,  3  Gray, 
482,  the  court  said:  ''If  the  illegal  use  to  be  made  of  the  goods 
enters  into  the  contract,  and  forms  the  motive  and  inducement 
in  the  mind  of  the  vendor  or  lender  to  the  sale  or  loan,  then 
he  cannot  recover,  provided  the  goods  or  money  are  actually 
used  to  carry  out  the  contemplated  design.  But  bare  knowl- 
edge on  the  part  of  the  vendor  that  the  vendee  intends  to  put 
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the  goods  or  money  to  an  illegal  use  will  not  vitiate  the  sale 
or  loan,  and  deprive  the  vendor  of  all  remedy  for  the  purchase- 
money/' 

Where  goods  are  bought  from  an  enemy,  even  in  his  own 
territory,  by  a  citizen  of  the  United  States,  the  sale  is  valid, 
and  the  price  may  be  recovered,  although  the  act  might  be  a 
misdemeanor  and  the  property  liable  as  a  prize:  Coolidge  v. 
Inglee,  13  Mass.  26. 

It  will  be  seen,  therefore,  that  a  contract  is  not  void  because 
tijjsre  is  something  immoral  or  illegal  in  its  surroundings  or 
connections,  and  yet  it  is  equally  certain  that  a  contract  is 
void  when  it  is  illegal  or  immoral.  It  has  been  held  that 
where  goods  were  sold  to  a  man  who  intended  to  smuggle 
them  and  defraud  the  revenue,  and  the  vendor  knew  his  de- 
sign, the  contract  was  valid,  and  the  vendor  could  recover  the 
price. 

But  where  goods  were  sold  to  one  who  intended  to  smuggle 
them  to  defraud  the  revenue,  and  the  vendor  not  only  knew 
the  intention,  but  put  them  up  in  a  particular  manner  so  as 
to  enable  the  purchaser  to  carry  out  his  purpose,  the  contract 
was  held  void,  and  the  price  could  not  be  recovered. 

All  these  authorities  show  that  it  must  be  a  part  of  the  ar« 
rangement,  and  the  vendor  must  participate  in  the  intent  to 
accomplish  the  illegal  act:  Phillips  v.  Hooker^  Phil.  Eq.  193. 

And  this  court,  in  Steele  v.  Curle^  4  Dana,  381,  strongly 
argues  to  the  same  effect,  although  the  point  was  not  directly 
before  the  court. 

Common  reputation  in  the  neighborhood  of  what  the  inten- 
tion  of  Wallace  and  his  employer  was  in  purchasing  the  hogs 
was  not  competent  even  to  fix  a  knowledge  of  the  fact  on  ap- 
pellant: Farmer  v.  Lewisj  1  Bush,  66. 

It  results  that  the  instructions  asked  by  appellant  consist- 
ent with  the  views  expressed  in  this  opinion  should  have  been 
given,  and  those  asked  by  appellees  which  conflict  with  these 
views  were  erroneous.  And^  evidence  of  the  common  reputa- 
tion of  the  purpose  of  Wallace  and  others  in  purchasing  the 
hogs  should  have  been  rejected. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  award  a  new  trial,  and  for  further  proceed- 
ings consistent  herewith. 

Knowlxdob  or  Sellxk  that  GtooDS  are  to  bx  Used  for  Illegal  Pur- 
pose will  aYoid  sale  when:  See  Oaylor  y.  Soragen,  76  Am.  Deo.  154.  Sea 
alao  oMea  cited  on  this  point  in  the  note  to  Traqf  v.  Talmage,  67  Id.  153. 


SBO  TsfiBiLL  V.  Bankim;  [Eentuckj, 

Tbbrill  u  Bankin. 

[2  BUBH,  468.] 

QiODBKiOV  StJpauiMi  Ofmni  is:  No  DzmnB*  to  Act  or  Soi.i«B%  nnleM 
tbe«ot  w«s  ODA  ftnilMrixed  by  tb»  laws  of*  wu,  and  which  the  soperior 
offioer  had.power.to  command. 

Lawa  or  Wab  do  »ot  Jusnrr  Breakino  into  Bank  and  SlbzDro  Monst 
or  iVoN-ooBBATaNT  CrnzSNS,  andaa  officer  who  does  «aeh' a» aet^  thoo^ 
in  pnrsaance  of  the  order  of  his  commanding  general,  ia  perseaaUy  liable 
f  evitba  socasaqQeBeee  of»  hie  act.. 

CourEBEBLAXR^QorKBXMXSPr  AND    FTO  OmOKRS  AXR   ESTOPPED  IROM  CaLL- 

INO  Peacxabub  CinzxNs  of  Kentucky  enemiee,  or  treating  their  pivip- 
erty  as  that'  of  enemies,  by  the  fact  that  that  gorommeiii  claiBied 
political  sewreignty  over  the  staler  prairideda<gov«niDBn*{er'her,  and 
gavv'hee  full  i  cpieeent  ation  ua  itsCkNigTeaa. 

WtssaatAL.  Acr  or  1862^  AuTHOioziNa  Taking  or  All  Sorts  or  PROPiierr 
in  the  rerolting  states,  might  have  authorized  a  retaliatory  enactment 
by  the  confederate  government.  But' in  the  absence  of  such  eaactment^ 
the  officers  of  the  confederate  government  were  not  authorized  to  order 
tbei  taking  by  force  ^of  private  property  ol  noB-oonbataat  citBaas,  in 
vielatien  of  t^  laws  of  war. 

Kxntuokt  Amnesty  Act  or  February  28,  1867,  is  UNOONSTmrnoNAL  in 
so  far  as  it  affects  or  was  intended  to  affect  civil  remediea  for  private 
wrongs.' 

ACTION  far<  damages  for  coayenuoiL  The  o|)imoQ.  etatai  the 
facts. 

Charles  Eaves  and  J.  F.  BiMitt^  for  the  appellant. 

L.  W.  PowMj  J.  H.  PowM^  osMi  J.  W.  Trafton^  for  the  ap- 
pellee. 

By  Court,  Robertson,  J.  In  December,  1864,  during  the 
prevalence  of  the  late  Civil  War,  and  while  Oeneral  Lyon  of 
the  confederate  army  was  in  the  military  occnpation  of  the 
town  of  Hopkinsville,  Kentucky,  he  issued  the  following  order, 
dated  Hopkinsville,  Kentucky,  December,  1864: — 

''Lieut.  J.  E.  Rankin,  Acting  Chief  Quartermaster,  Depart- 
ment Western  Kentucky,  will  at  once  proceed  to  the  bank  in 
this  place,  open  the  vaults,  safes,  eto.,  and  take  possession  of 
all  money  of  every  description  found  therein.  Ho  will  retain 
possession  of  same  until  further  orders. 

"By,  order  of  Brigadier-General  Lyon. 

"  W.  D.  McKay,  Capt.  and  A.  K  A." 

In  executing  that  order,  Rankin,  the  appellee  in  this  case, 
fortsibly  abstracted,  with  other  mcniejfB,  Ifr^^ll  speoiidly  de- 
posited therein  by  the  appellant 
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For  that  act/dharged  aer  wrong£alftlieiqq9elijmt,0]i  tlie.2B4b 
of  August,  1865,  brought  this  faetion,  wfaiefa .  the  appellee  Jbn- 
ffwered  by.  pleading'  the  -said  oodkr,  lalleging  tiiat  ti».  a^^pdlant 
was,  as  a  citizen  ^and  '  reBident  t>f  Kentfiuky,.an  .enemy  of  the 
Confederaoy,  then  recognieed  .as  Aa'faellt8erent,.jind'that  '^.he, 
appeliee,  disposed  of  the  money  as  cideiaditoido  by  .Ctaneral 
Lyon,  his  superior  officer,'not  appnpristt^g  oneeeiit  offlaid 
money  to  his  oiwn  use." 

The  circuit  court  overruled  a  demurrer  to  .that  lanmr,  tad 
thereupon  dismissed' the^  action. 

That' judgfiftent  this  coutt  oannot^sflhin. 

As  adjudged  in  Mitchell  v.  ^amM»y,;Ii8:H9W.  lt6y;aBd.in 
CkrUtim  Cmmty  v.  Renddn,  fi'Bomll,  fi02«  ^87  Am.  J>ec..i605], 
unless  the  order  'was  autberiBed '  by  the  hmB/o{  mar,  it  oooferred 
on  the  appellee  no  legal  autfaority,  and  oaneeqnentlyifaas  ACt 
was  illegal,  and  be  is 'personally  Mepoasible  in  this- action  lor 
all  the  consequences  of  has  own  unjustifiaUe  and  tortious 
act. 

If  the  act,  as  charged  and  adxnitted,. should  be. acknowl- 
edged' to  have  been  a^rablybeli^gerent,  the  aoaawer  fails  to 
show  that  it  was  a  legal  exerdsejof  beUtgerent  light; .  and  for 
this  conclusion,  we  "will. suggest  three: reasons: — 

1.  To  justify  as  lawful  the  exerdse  of  belligerent  right, 
General  Lyon  mrust  have  ordered. the ract'oomplained' of  for 
the  use  of  his  de  facto  government,  and  appropriated  the 
money  to  its  use.  But  adositthiLg,  as  the  iemnrrer  did,:  all 
the  facts  stated  in  the  answer,  neverthelees  it  may  be  true, 
and  from  tho  guarded  manner  in  which  the  disposition  of  the 
money  is  vaguely  asserted  may  be  not  ini|Nrohable,  iihat  the 
money,  as  in  many  similar  «aees,-<«a9.takeniand:  appropriated 
to  private  use,  which  would  make  the  spoliation  robbery,.  with« 
out  anyeemblanoe  of  either  legal  or:  moral  excuse.  On  thia 
ground  alone,  therefore,  had'  there  been  no  other,  the  dem^arrer: 
to  the  answer  ought  to  have  been^  snsiained. 

2.  But  even  if  the  money  were  taken  and  used  for  the  Con* 
federacy,  we  cannot  admit  that  any  beUigerent  right  justified 
such  an  act. 

The  wisdom  and  magnanimity  of  this  wonderfully  progress- 
ive era  have  made  no  greater  progress'  than  in  the  usages  of 
war;  and  now,  in  this  Christian  age  of  civilisation  and  ameli- 
oration, we  presume  that  no  civilized  nation  would  sanction, 
as  a  rightful  exercise  of  bdligerent  power,  rifling  a  bank  and 
seizing  the  private  money  of  non-combatant  citizens.    We 
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neither  know  nor  have  heard  of  any  such  sustained  example 
among  such  nations  for  many  years. 

The  example  of  the  Russian  general  Diebitsch,  when  he 
crossed  the  Balkin  and  entered  Romelia  with  his  invading 
army,  and  of  the  American  generals  Taylor  and  Scott,  in  their 
invasion  of  Mexico,  should  be  recognized  as  illustrations  of 
the  true  law  of  international  warfare;  and  we  know  no  subse- 
quent authority  or  precedent  against  it  in  any  international  | 
war  between  Christian  nations.  General  Diebitsch  assured  I 
Mussulmans,  and  generals  Taylor  and  Scott  assured  Mexicans, 
of  exemption  from  spoliation  of  their  private  property;  and 
these  pledges  were  fulfilled. 

The  right  to  impress  property  for  necessary  and  immediate 
military  use,  or  levy  contributions  of  articles  of  subsistence,  is 
still  admitted  to  be  a  belligerent  right;  but  the  exercise  of 
that  right  is  subject  to  conservative  limitations;  and  the  act 
done  in  this  case  does  not  come  within  the  reason  or  the  range 
of  that  right  as  yet  practiced  or  recognized  by  civilized  na- 
tions. In  our  late  Civil  War,  sectional  and  personal  passions 
too  much  ruled  the  antagonist  parties,  and  as  in  all  such 
strifes,  prompted  many  illegal  acts  of  rapacity  and  proscrip- 
tion on  both  sides.  But  vindictive  passion  cannot  ever  ex- 
cuse, nor  the  plea  of  retaliation  always  justify,  a  violation 
of  the  law  of  international  war,  which  is  the  law  of  civil  war 
also. 

In  Lawrence's  Wheaton,  p.  696,  the  author  says:  ''  Private 
property  on  land  is  also  exempt  from  confiscation,  with  the 
exception  of  such  as  may  become  booty  in  special  cases,  when 
taken  from  enemies  in  the  field  or  in  besieged  towns,  and  of 
military  contributions  levied  upon  the  inhabitants  of  the  hos- 
tile territory." 

^'  The  general  rule  derived  from  national  law  is,  that  no  use 
of  force  against  an  enemy  is  lawful  unless  it  is  necessary  to 
accomplish  the  purposes  of  war.  The  custom  of  civilized  na- 
tions founded  upon  this  principle  has,  therefore,  exempted  the 
persons  of  the  sovereign  and  his  family,  the  members  of  the 
civil  government,  women  and  children,  cultivators  of  the  earth, 
artisans,  laborers,  merchants,  men  of  science  and  letters,  and 
generally  all  other  public  or  private  individuals  in  the  ordi- 
nary civil  pursuits  of  life,  from  the  direct  effect  of  military 
operations,  unless  actually  taken  in  arms,  or  guilty  of  some 
misconduct  in  violation  of  the  usages  of  war  by  which  they 
lose  their  immunity." 
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The  immuDitj  of  property  as  well  as  of  person  is  here  evi- 
dently intended. 

Halleck,  also,  in  his  International  Law,  p.  456,  says: 
^'Private  property  on  land  is  now,  as  a  general  rule  of  war, 
exempt  from  seizure  or  confiscation." 

This  rule  has  been  asserted  by  our  own  government,  and 
the  recognition  of  it  claimed  of  European  governments  for  half 
a  century.  And  the  modem  course  of  these  nations  implies 
its  general  recognition.  It  was  so  adjudged  by  the  court  of 
king's  bench  in  England,  in  the  case  of  Wolf  v.  Oxholm,  6 
Maule  &  S.  92,  in  which  the  court  adjudged  that  the  confisca- 
tion of  British  debts  by  Denmark  was  void  as  unauthorized 
by  the  modem  law  of  nations.  The  same  principle  was  recog- 
nized by  the  supreme  court  of  the  United  States  in  Brown  v. 
United  StateSj  8  Cranch,  110;  and  by  this  court  in  NorrU  v. 
Doniphan,  4  Met.  (Ky.)  391.  And  if  it  be  illegal  to  take  un- 
certain representatives  of  money,  the  unlawfulness  of  taking 
money  itself  is  still  more  flagrant. 

While,  therefore,  the  emergencieff  of  war  may  justify  the 
taking  of  such  property  as  horses  for  military  use,  subject  to 
the  obligation  to  pay  the  value,  we  can  see  neither  reason  nor 
authority  justifying  the  seizure  of  money,  by  a  forced  loan  or 
otherwise,  than  for  enforcing  a  general  contribution  levied 
according  to  the  usages  of  war. 

As  the  conflicting  parties  had  equal  belligerent  rights,  the 
federal  enactment  of  1862,  authorizing  the  taking  of  all  sorts 
of  property  in  the  revolting  states  might  perhaps  have  author- 
ized a  retaliatory  act  by  the  confederate  government.  But 
no  such  act  has  been  pleaded,  or  is  judicially  known  by  this 
court.  And  without  some  such  authority,  Greneral  Lyon  had 
no  right  to  order  the  assault  on  the  bank,  and  the  seizure  of 
the  appellant's  money,  in  violation  of  the  international  laws 
of  war. 

3.  But  the  confederate  government  and  its  army  of  officers 
and  soldiers  are  estopped  firom  asserting  or  exercising  any 
belligerent  act  against  the  property  of  such  peaceable  citizens 
of  Kentucky  as  the  appellant  is  admitted  to  have  been  when 
his  money  was  taken.  The  Confederacy  had  assumed  that 
Kentucky  was  one  of  her  sisterhood,  had  organized  a  pro- 
visional government  for  her,  claimed  political  sovereignty  over 
her,  had  elected  a  governor  for  her,  and  drew  from  her  bosom 
as  a  confederate  state  a  full  representation  in  her  Congress. 
And  this  representative  mockery  and  pseudo-sovereignty  were 
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never  abandoned  until  the  close  of  the  w&r.  Aiid  oonse- 
quently,  as  said  by  this  court  in  the  case  of  baker  v.  Wright^ 
1  Bush,  500,  the  confederate  authorities  th^s  ^claiminlg  the 
appellant  and* all  others  like  him  in  ^Kent^eky  a&^oitfederite 
citizens  and  friends,  engaged' to  pr^^cttheto'aiiid'giiaMiheir 
property,  and '  precluded  th^86lire&  from  filing*  them  enemies 
or  treating  their  prepierty  as  enemies'- prop>erty. 

This  estoppel  prevents  the' app^Hee  frtmi  pleading  that  he 
took  the  property  of  an  enemy,  and  had  the  belligerent  right 
to  do  so. 

'Nerertfaeleds,  Kentucky  contintied  a  state  in  the  Union,  in 
fact  and  in  lair,  and  as"  such  state 'was  faith  All  and  titieto  the 
last;  and  dejure^  the  appellant  was  her  citizen,' entitled  to  the 
protection  of  her  arms  and  her  laWs.  Accbrding  to  the  plead- 
ings, he  has,  th^efore,  a  fight  to  maintain  this  action  for 
adequate  damitges,  untess  Kentucky's  amnesty  statute  of  Feb- 
ruary, 1867,  shall  be  held  to  be  Irfw  in  this  case. 

The  magnanimity  of  the  inetfte  that  prompted  that  gener- 
ous enactment  is  both  cMra'cteristicand  commendable. 

But  whatever  may  be  the  poHCy  of  the  enactment,  of  wMeh 
we  have  no  judicial  right  to  judge,  we  are  clearly  of  the  opinion 
that  the  legislature  had  no  constitutional  power  to  make  it 
(for  divesting  private  rights)  the  law  of  the  land,  over  which 
the  constitution,  which  it  so  far  violates,  is  the  supreme  law. 
And  of  this  it  is  our  official  duty  to  judge  as  a  court  established 
for  maintaining  the  constitution  inviolate  more  than  for  any 
other  purpose.  And  this  sacred  duty  we  must,  as  faithful 
sentinels  of  the  people's- guaranteed  rights,  honestly  discharge, 
however  unwelcome  may  be  the*  inevitable  task. 

When  that  benevolent  statute  was  enacted,  the  appellant 
had  a  vested  legal  right  to  tecJOver  the  money  of  which  he  had 
been  robbed,  and  this  action  for  that  purpose  was  pending  in 
this  court.  Can  any  constitutional  jurist  doubt  that  the  legis- 
lature had  no  power  to  ditest  that  vested  right  without  indem- 
nifying the  owner?  That  chose  in  action  is  "property,"  and 
very  valuable  property,  and  is  therefore  guaranteed  by  that 
great  palladium  of  private  property  provided  by  the  funda- 
mental law  of  Kentucky, — *'nor  shall  any  man's  property  be 
taken  or  applied  to  public  use  without  just  compensation  being 
previously  made." 

The  statute  neither  provided  nor  contemplated  any  such 
compensation.  And  if  the  statute  be  enforced  in  this  case, 
the  appellant's  property  will  thereby  be  taken  from  him  for  a 
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BuppoBed  pablic  benefit  withoat  aoy  compeDsation  either  paid 
OF' assured  to  him.  While  the  Constitution  liyes  and  reigns, 
and  the  judiciary  shall  be  able  to  uphold  it,  this  can  never  be. 
The  eonekisive  logio  of  this  simple  statement  of  the  case  needs 
no  furtiier  ar^^ment.  Metaphysical  elaboration  could  not 
clarify,  but  might  only  obscure,  the  meridian  sunshine. 

Our  oonclusion  <loes  nK>t  -extend  beyond  civil  remedies  for 
private  wrongs.  And*  i^et  doubting-  that  conclusion,  we  adjudge 
that  the  circuit  court  erred  in  itS;  judgment. 

Where^re  the.  judgment  of  the  circuit  court  in  this  case  is 
revered,  and  the- cause  remanded,  with  instructions  to  sustain 
the*  appeUaat's  demurrer  to-  the  a{>peDee's  answer,  and  for  fur- 
ther prooeediiaigs  consiistent  with  the  foregoing  ^nion. 

Obdxb  of  StrPEBiOB  Orncut  will  Jusuft  Soldibbs'  Acts  when:  Sm 
Tayf(n-  v.  Jenkins,  88  Am.  Deo.  773. 

Who  ake  Enemies  ob  abs  to'  bb  Tbeatbd  as  StroH,  in  their  pefaoni 
amd  jiroperty:  8e^  th^  ncrte  to  l>|f2t>r  t.  JeMn»,  S8  Am.  Deo.  779. 

Pkivatb  PBoMioT  6f  liOTAL  Oi«tfl»  cuovbot  bb  Taxxb  in  time  «f  Wir 
'  wfleM  aftMolmte'nteeHit^  exiBtfl  therefor:  Tmifkr  ▼.-  JtMna^  88  Am.  Beo.  779; 
OhrMtm  Oo>  ▼.  RaMnf  87  Id.  506^  and  extended  note  thereto;  and  the  note 
to  Bea  ▼.  LomnilU  A  N.  R.  R,  Co,,  89  Id.  632. 


Hyatt  v.  Jamss. 

r9BlMB,'iB8.] 

'MeBTOiBOBi  •♦  EufaUTBD  ♦  PPBINQ  CevvDniANCB  OT  Civil  War  by  a'  eitixen 
of  one  of  the  Confederate  States  to  a  citizen  of  one  of  the  Union  states, 
was  illegal  and  void. 

OOXTBT  WILL  NOT  PBBSUMB,  IN  ABSENCE  OV  OtHSB  EviDENOBy  THAT  PaTBB 

ov  Note,  which  appears  by  Its  face  to  have  been  execiited  in  Memphis, 
Tetmesfltoe,' was  a -citizen  t>f  Looiarffle,  Kentucky,  at  a  period  six  months 
-  earlier,  merely  because  at  that  time  and  place  the  mort^gage  which  was 
given  to  secure  the  debt  was  executed. 
OoimTs  Judicially  Enow  that  Memphis  was  in  Fedebal  Militabt 
OooVPATioN  in  May,  1862,  and  within  the  confedteate  military  Imes  in 
December,  1862. 

Action  ui>on  a  note  and  mortgage.    The  opinion  states  the 
facts. 

StUes  and  BuUitty  for  the  appellant. 

J.  and  J.  Caldwellj  and  Bunch  and  Lee,  for  the  appellees. 

By  Coort,  Williams,  J.     May  26,  1862,   the   decedent, 
ThMnas  James,  executed  his  note  to  I.  L.  Hyatt  for  seven 
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thousand  eight  hundred  dollars,  due  the  next  day.  The  evi* 
dence  shows  that  both  parties  were  then  in  the  city  of  Mem- 
phis, Tennessee. 

December  1,  1862,  James  ezecated  to  Hyatt  a  mortgage  on 
real  estate  in  the  city  of  Louisville,  Kentucky,  to  secure  the 
payment  of  said  debt. 

In  this  mortgage  it  is  recited  that  James  is  a  citizen  of 
Memphis,  and  Hyatt  a  citizen  of  Louisville,  and  this  is  the 
only  evidence  in  the  case  as  to  their  citizenship,  and  there  is 
none  as  to  their  residence.  James  having  died  without  pay- 
ing any  part  of  said  debt,  Hyatt,  on  May  17,  1865,  filed  his 
petition  in  the  Louisville  chancery  court  to  foreclose  his  said 
mortgage,  and  for  a  sale  of  the  land  to  which  James'  ad- 
ministrator was  made  a  party,  and  by  a  subsequent  amend- 
ment  his  heirs  were  also  made  parties. 

The  administrator,  in  his  original  and  amended  answer,  set 
up  for  defense  that  the  note  was  executed  in  consideration  of 
treasury  notes  of  the  confederate  government,  which  were 
worthless  and  illegal,  and  that  it  was  executed  during  the 
war  between  the  federal  government  and  the  insurrectionary 
states,  and  whilst  the  state  of  Tennessee  was  in  rebellion 
against  the  United  States  government,  and  that  Tennessee 
was  a  part  of  the  confederate  government  then  at  war  with 
the  federal  government,  and  that  Hyatt  was,  at  both  the  dates 
of  the  note  and  mortgage,  a  resident  and  citizen  of  Kentucky, 
and  James  was  a  resident  and  citizen  of  Tennessee. 

John  Bates,  by  petition,  became  a  party,  and  set  up  a  prior 
lien,  and  had  his  then  pending  suit  against  Thomas  James 
iilso  heard  with  this. 

The  court  dismissed  Hyatt's  petition,  and  he  prosecutes  an 
appeal.  The  priorities  between  Hyatt  and  Bates  not  being 
adjudicated,  it  will  not  be  noticed,  as  the  only  question  for  our 
determination  is  as  to  the  legality  of  the  note  and  mortgage, 
4ind  whether  judgment  thereon  should  have  been  rendered 
against  James's  administrator  and  heirs.  As  Hyatt  was  in 
Memphis  when  the  note  bears  date,  the  recitals  of  the  mort- 
gage of  more  than  six  months  subsequent  date  do  not  estab- 
lish that  he  was  either  a  resident  or  citizen  of  Kentucky  when 
the  note  was  executed. 

These  recitals  are  sufficient  evidence  of  his  citizenship  at 
their  date,  but  do  not  prove  that  he  was  a  resident  of  this  state 
at  the  date  of  the  note.  It  is  averred  in  the  defense  that  he 
was  both  a  resident  and  citizen  at  the  respective  dates  of  the 
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note  and  mortgage;  but  as  these  stand  denied,  they  must  be 
established  by  proof. 

We  judicially  know,  as  a  part  of  the  public  and  accredited 
historical  facts  of  the  Rebellion,  that  Memphis  was  within  the 
confederate  military  lines  at  the  date  of  the  note,  and  was  in 
federal  military  occupation  at  the  date  of  the  mortgage. 

Aft«r  due  consideration,  we  have  at  the  present  term,  in  the 
cases  of  Martin  v.  Hortin,  1  Bush,  629,  and  Anderson  v.  Whit- 
loeky  2  Id.  398  [ante,  p.  489],  held  that  the  circulation  of  con- 
federate currency  within  the  confederate  military  lines,  which 
had  extended  over  a  portion  of  the  territory  of  this  state,  by 
citizens  of  the  state  resident  within  such  military  lines,  was 
not  illegal.  That  the  citizen  was  not  bound  to  flee  bis  home 
and  property,  but  might  abide  and  conform  to  the  rules  and 
regulations  of  the  military  authorities  of  the  enemy,  until  his 
own  government  might  have  the  power  and  inclination,  and 
actually  oust  that  enemy,  and  afibrd  him  its  own  protection; 
much  more  would  the  circulation  of  confederate  currency  be 
wanting  in  illegality  and  viciousness  between  citizens  who  re- 
sided within  a  seceded  state,  which  was  then  a  member  of  the 
confederate  government, — the  policy  of  which  was  to  en- 
courage and  facilitate  the  circulation  of  its  own  currency,  and 
to  prevent  the  circulation  of  the  currency  of  its  adversary. 

The  evidence  shows  that  at  the  date  of  the  note  the  confed- 
erate currency  had  an  actual  market  value  at  Memphis  ex« 
ceeding  the  value  of  the  federal  currency,  and  that  James 
bought  with  it  cotton  at  from  eight  to  ten  cents  per  pound. 

In  the  absence  of  proof,  to  presume  that  Hyatt  was  either 
a  resident  of  or  citizen  of  Kentucky  at  the  date  of  the  note 
would  be  to  infer  that  his  residence  and  citizenship  were  dif- 
ferent from  his  then  locality,  and  to  presume  that  a  contract 
was  illegal  without  evidence  to  show  its  viciousness. 

But  whilst  we  will  not  infer  that  the  note  was  given  without 
any  valuable  consideration,  nor  that  the  consideration  was 
illegal,  yet  the  recitals  of  the  mortgage  show  that  Hyatt  was, 
at  its  date,  a  citizen  of  Kentucky,  whilst  the  mortgagor  was  a 
citizen  of  Tennessee. 

The  act  of  Congress  of  July  13,  1861,  provided  that  in 
states  repudiating  the  authority  of  the  United  States,  '4t 
may  and  shall  be  lawful  for  the  President,  by  proclamation, 
to  declare  that  the  inhabitants  of  such  state,  or  any  section  or 
part  thereof  where  such  insurrection  exists,  are  in  a  state  of 
insurrection  against  the  United  States;  and  thereupon  all 
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commercial  intercoarse,  by  and  between  the  same  ajid  the 
citizens  thereof  and  the  citizens  of  the  rest  of  the  United 
States,  shall  cease,  and  be  unlawful  so  long  as  such  oonditioa 

or  hostility  shall  continue Provided,  however,  that  the 

President  may,  in  bis  discretion,  license  and  permit  commer- 
cial intercourse 'with  Any  such:  part,  of  said  section":  2  Bright. 
Dig.  193.  The  President  of  the  United  States  had,  previous 
to  the  date  of  said  mortgage,  issued  his  proclamation  declar- 
ing the  state  of  Tennessee  to  be  in  a  state  of  insurrection,  and 
forbidding  all  commercial  intercourse. between  her  inhabitants 
and  those  of  the  states^  adhering  to  the  government,  unless  by 
license  from  the  treasury  department.  There  is  no.  evidence 
that  any  license  had  issued,  or:  even  that  a  military  permit 
had  been  granted  toiuitfaorize  this  mortgage,  or  any  authority 
for  the  mortgagor  and  mortgagee  to.  deal  with  each  other. 
*  Mr.  Wbeaton,  in  hisuInternatioiiaL  Lffw,  p.  556,  sec.  15,  lays 
it  down  that  ^'itfoUows,  as  a  corollary  from. the  pnneiple  in- 
terdicting all  <!ommercial  and  otber.pacific intercourse  with 
the  public  enemy,  that  every  species  of  private  contract  made 
with  his  subjects  during  the  war  is  unlawful." 

It  is  said  by  Duer  on  Insurance,  vol.  1,  p.  478,  that  '^a 
vested  right,  under  a  subsisting  contract,  is  not  aflEeeted  by  •« 
subsequent  war;  but  where  the  contract  is  executory,  and 
would  have  been  illegal  if  made  in  time  of  war,  it  becomes  so 
from  the  time  hostilities  commence,  as  to  all  acts  to  be  per- 
formed by  either  party  during  the  war." 

And  Mr.  Lawrence,  in  bds  edition  of  Wheaton,  quotes,-  as 
part  of  note  176  to  tiie  above^quoted  text,  from  an.  opinion  of 
the  attorney-general  of  Louisiana,  declaring  that  a  power  of 
attorney  executed  in  New  York,,  after  the  commeDcement  of 
the  war,  and  without  any  license  ta  transfer  bank  stock  in  one 
of  the  New  Orleans  banks,  was  illegal  and  void. 

Even  had  this  note  existed  before  the  war,  so  as  to  free  its 
legality  from  all  doubt,  still  under  the  act  of  Congress  and 
the  principles  as  recognized  by  Wheaton  and  Duer,  this  mort- 
gage would  have  been  illegal  and  void.  And  these  principles 
are  sanctioned  by  Judge  Treat,  of  United  States  district  court 
for  Missouri,  in  United  States  v.  One  Hundred  and  Twenty-nine 
Packages,  11  Am.  Law  Reg.  419. 

It  follows,  therefore,  that  the  court  erred  in  the  dismissal  of 
the  appellant's  petition  as  to  the  note,  but  should  have  ren- 
dered judgment  thereon,  as  the  mortgagor's  admixostrator  had 
personally  appeared  in  the  case;  and  for  this  reason  alone  the 
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judgment  must  be  reversed;  but  as  to  the  mortgage  the  dis- 
missal was  ri^t 

Wherefore  the  judgment  is  reversed,  with  directions  for  fur- 
ther proceedings  in  accordance  herewith. 

BivacT  OT  Wa&  upon  CJoxTRAon  BRWBiK  BsLUQXBmxBi  Sm  LmAtn 
▼.  ConmerekU  In^  Co,^  anUt  p.  483. 

Jttdioul  Nonos,  Qsmsballt:  Sm  the  note  to  Loa^mtt.  t.  MuHer,  89  Am. 
Deo.  663. 


Gbiqebt  ^.  Bbsokinbidob* 

AxFTBOB  OF  LmsBs  Sm  TO  OvB£Bs  RsTAiiia  ONLJ  QuAumD  Psor- 
KBTT  in  their  ooeatoata  to  the  ezteat  of  harisg  the  aole  xigbt  to  pabUah^ 
them;  bnt  that  ri^^t  entitleB  him  to  enjoin  the  publication  of  them  by 
the  recipient  or  any  other  person. 

PaorKSTT'  OP  BMoiPiaiiT  of  PRiTAn  I^raa,  Sxvr  wiraour  Reskbva* 
TXON  of  any  kind,,  is  almtote^  eiseept'  in  so  &r  a*  it  is  qiialifiad  by  the 
ineideAtalright  of  the  aatber  to  ipnUish  or  pseiFent  pnblioation  of  it,. and 
the  reeipient  may  keep  the  letter,  or  destroy  it,  or  dispoee  of  it  in  any 
other  way  than  by  publication. 

FsoFsai'ir  of-  RjEOFairr  aii:d  Adthob  ot  I^uvaTS  Lnrsn  is  not  jointi 

Etevjuiv  LBrnots  BJBcquvbd  svRnia  mm  Gibiaqod  Aim  Ftam  Hab^ 
BiAAi  from  her  first  husband  and  others^  aa.weU  aS'tboae  reoatyed* 
during  her  widovrhood  and  second  marriage  from  her  second  husband, 
are  a  woman's  separate  property,  which  she  may,  as  between  herself  and 
her  husband,  keep  or  dispose  of  as  she  pleases,  regardless  of  her  Inis* 
band's  wiU. 

Suit  in  equity  for  iiyunctioiL    The  opinion  states  the  £Mts« 
J.  F.  BeUcmdJ.  M.  J9afiafi).for. theapp^ants: 
Hwnt  and  Becky  fbr  the  appellee. 

By  Court,  Bobsrtsosk,  J.  In  its,  aimi  its  principles^  and  its 
results,  this  is  a  novel  and  intensely  interesting  litigation. 

Alfred  Shelby  was. the  first,  and  Robert  J.  Breckinridge  the 
last^  husband  of  Virginia  Hart,  who  died  on  the  8th  of  May, 
186^,  while  she  was  BfeokUiridge'B  wife.  She  had  carefully 
preserved  a  large,  numbec  of  ficiendly  and  confidential  letters 
which  she  had  received  during,  her  girlhood,  widowhood,  and 
wedded  life.  And  as  proved  by  an  answer  to  interrogatories 
made  testimony  by  the  code  of  pMStice,,8he  bad  on  her  death- 
bed given  and  delivered  them,  to  Mra  Grigsby,  an.  only  daugh- 
ter of  the  first  marriage*  And:  on.  the  9th  of  September,  1869, 
Breckinridge,  who  in  the  mean  time  had  been,  appointed  ad- 
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ministratoir  of  his  deceased  wife's  chattels,  broaght  this  suit  in 
equity  against  the  appellants  for  enjoining  the  publication  of 
any  of  the  said  letters,  and  for  compelling  the  surrender  of  all 
of  them  to  himself. 

His  petition,  without  intimating  that  the  publication  would 
affect  the  memory  of  his  wife,  or  in  any  way  subject  him  to 
loss  or  annoyance,  claims  that  he  is  entitled  to  those  letters 
either  as  administrator  or  surviving  husband,  and  nowhere  as 
mere  author  does  he  claim  the  possession  of  the  letters  written 
by  himself. 

As  to  all  her  letters,  he  says:  ''  The  letters  are  valuable  and 
useful  to  him;  and  as  administrator  of  his  wife  and  as  surviv- 
ing husband,  he  is  entitled  to  their  possession."  This  is  the 
only  asserted  title  to  the  possession  of  any  of  the  letters.  As 
to  business  papers,  consisting  of  accounts  and  receipts  for  her 
own  expenditures  for  herself  and  family,  and  which  the  appel- 
lants surrendered  to  him  by  their  answer,  his  petition  says: 
'^  The  plaintiff  is  advised  that  said  papers  at  the  time  of  re- 
moval, being  in  the  actual  custody  of  his  wife,  were  legally  in 
his  possession,  and  were  legally  her  property;  that  if  he  is  not 
as  husband  the  owner  of  them,  still  as  survivor  of  his  wife  and 
as  administrator  of  her  estate,  he  is  entitled  to  them;  that  as 
the  writer  of  those  letters  addressed  to  his  wife,  he  is  interested 
in  their  contents,  and  is  entitled  to  be  guarded  against  any 
improper  use  or  exposure  of  those  confidential  communica- 
tions." 

Thus,  while  he  claims  title  to  the  possession  of  the  accounts 
and  receipts,  he  does  not,  as  author,  claim  title  to  the  posses- 
sion of  the  letters  written  by  himself,  but  only  an  injunction 
or  other  safeguard  against  their  publication. 

The  answer  by  the  appellants  denied  his  right  to  any  of  the 
letters  in  any  one  of  his  threefold  characters,  and  claimed 
that  the  respondent,  Mrs.  Grigsby,  was  entitled  to  their  cus- 
tody and  curation  as  a  sacred  deposit  confided  to  her  by  her 
dying  mother  to  keep.  The  circuit  court  perpetually  enjoined 
the  publication,  and  ordered  the  surrender  to  appellee  of  the 
letters  written  to  his  wife  by  himself,  and  also  of  all  letters 
received  by  her  from  other  persons  during  their  intermar- 
riage. 

The  revision  of  that  judgment  involves  interesting  consid- 
erations of  principle,  analogy,  and  policy. 

As  the  judgment  excludes  letters  received  before  the  last 
marriage,  except  those  written  by  the  last  husband,  and  in- 
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eludes  all  letters  received  during  that  marriage,  the  circuit 
judge  did  not  consider  the  appellee's  authorship  the  sole  test 
of  his  right,  but  must  have  thought  that,  either  as  adminis- 
trator or  husband,  he  was  entitled  to  relief  as  to  all  letters 
received  by  his  wife  from  others  as  well  as  himself  while  she 
was  his  wife.  And  even  on  this  hypothesis,  the  judgment  is 
unreasonable  and  inconsistent;  for  if  any  of  her  letters  passed 
to  him  either  as  administrator  or  husband,  the  right  was  so 
devolved  on  him  only  because  she  had  some  special  property 
in  them  as  her  own;  and  having  the  same  title  to  all  her  let- 
ters, whenever  and  from  whomsoever  received,  he  had,  as  ad- 
ministrJEitor  and  husband,  precisely  the  same  right  to  all,  and 
therefore  to  those  received  from  her  first  husband  and  other 
friends  before  her  last  marriage.  All  the  letters,  including 
those  written.by  the  appellee  before  and  during  his  intermar- 
riage with  Virginia  Shelby,  are  described  in  his  petition  as 
merely  friendly  and  confidential  communications,  containing 
nothing  which  could,  if  published,  afiect  his  interest  or  his 
character.  There  is  property  in  even  such  letters.  By  send- 
ing them,  the  authors  parted  with  .their  right  to  the  posses- 
sion, control,  or  reclamation  of  them  without  her  consent,  and 
gave  her  the  exclusive  right  to  read  and  keep  them  for  their 
enduring  memories  and  sentiments. 

This  was  her  property,  which  might  have  been  peculiarly 
valuable  if  estimated  by  only  affeciionis  pretium,  often  exceed- 
ing the  cash  value.  The  authors  also  retained  a  qualified 
property  in  their  contents,  which  they  alone  had  the  right  to 
publish  for  their  own  benefit;  and  therefore,  and  also  because 
they  reflected  their  emotions  and  sentiments,  they  had  the 
right  to  enjoin  publication  by  the  recipient  or  any  other  per- 
son.    This  was  the  author's  property  to  its  full  extent. 

These  correlative  rights  of  property  are  now  established  by 
abundant  authority,  fortified  by  principle  and  analogy. 

The  ancient  common  law  recognized  the  exclusive  right  of 
the  author  of  a  literary  manuscript  to  publish  it  for  his  own 
profit.  That  venerable  code  being  silent  as  to  private  letters, 
it  was  long  a  debatable  and  controverted  question  whether 
the  same  principle  applied  to  them,  and  defined  this  recipro- 
cal right  of  author  and  recipient.  But  as  such  a  manuscript 
may  possess  literary  merits  worthy  of  publication,  and  the 
author  should  have  the  right  to  decide  for  himself  whether 
the  publication  would  be  useful  to  the  public  and  profitable 
to  himself,  and  as  the  letter,  whether  literary  or  not,  is  a  trail* 
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script  of  his  own  mind,  the  modem  common  law,  molded  by 
the  power  of  adaptation  and  expansion,  seems  now  to  be  iden- 
tical with  the  ancient,  and  applies  the  same  doctrines  to  private 
letters;  the  same  reasons,  when  sifted  and  expcu^led,  appar- 
ently applying  to  each  class  of  manuscripts  equally  and  alike. 

A  preductipn  of  the  mind  is  property  in  every  essential  sense 
in  whiqh  a  production  of  the  hands  is  the  producer's  pcoperty. 
And  consequently  in  England,  the  mother  of  the  common  law, 
all  her  jurists  ajnd  courts  have  long  recognized  the  exclusive 
right  of  the  author  to  publish  his  own  literary  manuscript; 
and-  as  it  is  a  reflex  of  his  own>  mind,  and  the  publication  of  it 
may  be  profitable,  the  same  authorities  treat  the  right  to  pub- 
lish as  his  property  to  that  extent.  But  as  ordinary  letters  of 
fidendship  or  on  business  may  not  be  fit  for  profitable  pub* 
lication,  many  jurists  and  judges,  ancient  and  modern,  have 
denied  that  their  authors,  afler  delivery,  have  axty  pn^>erty  in 
them,  and  adjudged  the  entire  property  to  be  in. the  recipient 
Nevertheless  the  modem  common  law,  as  expounded  by  piie- 
ponderating  authority^  seems  to  recogni^  the  author's  right 
to  publish  even  such  letters  as  his  pipperiy  to  the  extoit  of 
that  right,  which  he  may  protect  by  injunction  against  piracy 
or  intrusion.  A^  this^  may  sufficiently  af^^ear  from  the 
following  citations,  British  and  American: — 

British:  Pifpe  v.  Cturl,  2  Atic.  342;  Webb  v.  Bose^  cited  4  Burr. 
2330;  'nuympsan'  v.  Stanhope^  Am\).  737;  Farregter  v.  TPUfer, 
cited  2  Brown  Pari.  C.  138;  Oee  v.  PrUchard,  2  Sw&nst  402; 
Earl  of  Granardy.  DunHih  1  Ball  &  Bv  207;  MUkry.  Ib^, 
4  Burr.  2303. 

American:  W6QlB$y  v.  Judd^  4  Daer^  380|  jPobom  v«  Marshy 
2  8tory,  100;  Story's  Bq.  Jur.,  seos^  943-949. 

These  consecutive  oases,  filling  a  century,  and  authenticated 
by  such  names  as  Hardwipke,  Bi^thurst,  Mansfield^  andEldon 
in  England,  and*  Story,  backed  by  the  voluminous,  and^  able 
opinion  in  the  case  of  WooUeyY.  Judd^  9upra^  in  America,  are 
not  only- very  persuaaive>  but  should  be  held  by  thisoourt  as 
conclusive  against  the  conflicting  opinions,  comparatively  few, 
inconsieteut,  and  inconclusive.  The  cited  oase»  recognize  in 
the  recipient  of  a  private  letter,  sent  witbput  ^ny  reserviation, 
express  or  implied,  tiie  general  property,  qualified  only  by  the 
incidental  right  in  the  au^thor  to  publish  and  j^event;  pub- 
lication by  the  recipient,  or  any  other  person.  And  as  thus 
defined,  such,  and  only  such,  is  established  as  the  property, 
of  each.    And  thiS'  general  property  implies  the  right  in  tbo* 
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recipient  to  keep  the  letter  or  to  destroy  it,  or  to  dispose  of  it 
in  any  other  way  than  by  publication, — the  unqualified  de- 
livery of  the  letter  being  adjudged  a  gift  of  all  the  author's 
right  to  it,  except  his  right  to  publish  if  existing,  and  to  pre- 
vent the  publication  of  it  without  his  consent.  The  author 
and  the  recipient  cannot  hold  a  joint  property,  because  that 
would  entitle  each  to  tht?  possession,  which,  as  to  such  a  thing, 
would  be  absurd;  nor,  consistently  with  the  adjudged  cases, 
•could  the  recipient's  property,  like  that  of  a  bailee,  be  special, 
because  that  would  imply  an  uncertain  right  carved  out  of  an 
undefined  general  property  of  the  author,  contrary  to  the  prin- 
ciple recognized  by  all  consistent  jurists.  The  author's  right 
to  publication  or  non-publication  being  deemed  his  property, 
and  only  property,  the  protection  of  that  property  is  the  only 
adjudged  ground  of  injunction  against  publication  without  his 
oonsent.  Courts  of  equity  have  not  yet  assumed  jurisdiction 
to  enforce  duties  merely  moral,  or  to  prevent  a  breach  of  epis- 
tolary confidence  or  exposure  of  an  epistolary  secret  in  no  way 
affecting  any  interest  in  property,  however  inconsistent  such 
publication  may  be  with  honor  or  pure  ethics.  But  the  sole 
ground  yet  recognized  for  injunction  is  the  protection  of  prop- 
erty. In  the  case  of  Gee  v.  Prichard,  supra,  Lord  Eldon  said: 
"The  argument  has  confirmed  doubts  which  have  often  passed 
in  my  mind  relating  to  the  jurisdiction  of  this  court  over  the 
publication  of  letters;  but  I  profess  this  principle,  if  I  find 
doctrines  settled  for  forty  years  together,  I  will  not  unsettle 
them.  I  have  the  opinions  of  Lord  Hardwicke  and  Lord 
Apsley,  pronounced  in  cases  of  this  nature,  which  I  am  unable 
to  distinguish  from  the  present.  These  opinions  have  been 
acquiesced  in  without  application  to  a  higher  court." 

Subsequent  cases  in  England  and  America  have  conformed 
to  that  discreet  recognition  of  stare  decisis,  and  that  eminent 
chancellor  added:  "The  doctrine  is  thus  laid  down,  following 
the  principle  of  Lord  Hardwicke:  I  do  not  say  I  am  to  inter- 
fere because  the  letters  are  written  in  confidence,  or  because 
the  publication  of  them  may  wound  the  feelings  of  the  plain- 
tiff; but  if  mischievous  effects  of  that  kind  can  be  apprehended 
in  cases  in  which  this  court  has  been  accustomed,  on  the  ground 
of  property,  to  forbid  publication,  it  would  not  become  me  to 
abandon  the  jurisdiction  which  my  predecessors  have  exer- 
cised and  refuse  to  forbid  it,  —  such  is  my  opinion."  He 
further  added:  "The  question  will  be,  whether  the  bill  has 
-stated  facts  of  which  the  court  can  take  notice  as  a  case  of 
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civil  property,  which  the  court  is  bound  to  protect.  The  inr 
junction  cannot  be  maintained  on  any  principles  of  this  sort^ 
that  if  a  letter  had  been  written  in  the  way  of  friendship^ 
either  the  continuance  or  discontinuance  of  their  friendship 
affords  a  reason  for  the  interference  of  this  court." 

And  Story,  in  the  second  volume  of  his  Commentaries,  sec- 
tion 948,  says:  ''The  only  ground  upon  which  jurisdictioo 
has  been  maintained  is  a  right  of  property,  literary  or  other- 
wise, in  the  writer  of  the  letter."  To  the  same  effect  are  the 
American  cases  of  Wetmore  v.  ScovUlj  3  Edw.  Ch.  315,  and 
Hoyt  v.  McKenHey  3  Barb.  Ch.  320  [49  Am.  Dec.  178]. 

A  majority  of  the  American  cases  even  deny  the  right  of 
the  author  to  enjoin  the  publication  of  a  private  letter  on  the 
ground  of  property.  But  as  before  suggested,  we  incline  to 
the  conclusion  that  the  weight  of  authority,  fortified  by  anal- 
ogy, preponderates  in  favor  of  the  author's  special  property  ift 
the  publication,  and  in  his  consequential  right  to  publish  if  he 
keep  or  can  procure  a  copy.  But  the  recipient  is  not  bound 
to  keep  the  original  for  his  transcription,  inspection,  or  other 
use.  There  is  no  adjudged  case  or  elementary  dictum  extend- 
ing the  author's  right  of  property  beyond  tUs  circumscribed 
and  contingent  range.  And  all  the  cases  cited  in  this  case 
thus  limit  and  define  it. 

Publication  by  the  author  is  circulation  before  the  public 
eye  by  printing  or  multiplied  copies  in  writing.  The  like  pub- 
licity by  the  act  of  the  recipient  would  be  an  infringement  of 
the  author's  exclusive  right,  which  he  may  prevent  by  injuno- 
tion.  Publication  is  the  same  thing  in  kind,  whether  by  the 
author  or  the  recipient,  and  consequently  the  recipient  may 
read  the  letters  to  a  friend  or  deposit  them  for  safe-keeping^ 
without  violating  the  author's  right  of  publication.  See  alse 
Duke  of  Queensberry  v.  Shebbeare^  2  Eden,  829,  concerning 
Clarendon's  History  of  the  Rebellion;  Southey  v.  Sherwood^  S 
Mer.,  concerning  Southey 's  Wat  Tyler;  Macldin  v.  Stchardnim^ 
Amb.  694;  Coleman  v.  WathaUy  5  Term  Rep.  245;  Bartlette  v. 
Crittenden^  4  McLean,  300. 

Consequently,  as  the  author's  right  to  this  kind  of  publica- 
tion of  a  letter  is  the  only  property  which  may  be  protected 
by  injunction,  the  recipient  may  rightfully  make  any  use  of 
the  letter  which  will  not,  in  the  same  sense,  amount  to  publi- 
cation, without  violating  the  author's  exclusive  right  or  enti- 
iling  him  to  enjoin  such  lawful  and  consistent  use. 

In  an  able  article  on  the  author's  right  to  enjoin  the  publi- 
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cation  of  private  letters,  Parker,  an  eminent  judge  in  Massa- 
chusetts and  professor  in  the  Harvard  law  school,  said :  — 

"  The  receiver  of  a  letter  is  not  a  bailee,  nor  does  he  stand 
in  a  character  analogous  to  that  of  a  bailee.  There  is  no 
right  to  possession,  present  or  future,  in  the  writer.  The  only 
right  to  be  enforced  against  the  holder  is  a  right  to  prevent 
publication,  not  to  require  the  manuscript  from  the  holder  in 
order  to  a  .publication  by  himself. 

"  The  right  of  the  receiver,  then,  is  to  the  whole  letter.  He 
may  read  it  himself  and  to  others,  and  recite  it  at  meetings. 
He  may  do  everything  but  multiply  copies,  and  perhaps  be 
may  do  this,  if  he  do  not  print  them." 

His  argument,  published  in  the  Law  Register  of  June,  1863| 
with  Redfield's  apparent  approbation,  is  very  able,  and  is  en- 
titled to  respectful  consideration.  With  some  slight  excep- 
tions, it  harmonises  with  our  own  views,  and  fortifies  our  own 
conclusions. 

As  already  shown,  in  all  the  adjudged  cases  there  is  not 
even  an  intimation  of  the  author's  right  to  the  possession  or 
control  of  a  private  letter  addressed  to  a  friend,  and  no  such 
title  would  be  compatible  with  any  of  those  cases,  because  it 
would  be  inconsistent  with  any  exclusive  right  as  adjudged 
by  all  of  them  to  be  in  the  receiver.  The  imiversally  admit- 
ted title  of  the  receiver  to  the  paper  necessarily  involves  and 
implies  the  title  to  it  as  given  and  received  with  the  manu- 
scription  upon  it,  which  is  the  soul  of  the  letter,  and  the  en- 
joyment of  which,  with  all  its  suggestive  associations  and 
endearing  memories,  was  the  object  of  sending  it  to  the 
chosen  recipient.  And  moreover,  the  simple  fact  that  the 
author  may  enjoin  the  publication  of  all  such  letters  implies 
that,  as  mere  author,  he  cannot,  by  suit,  recover  the  posses- 
sion; because,  as  the  injunction  is  a  frail  security,  the  author, 
if  entitled  to  the  possession,  would  prefer  to  sue  for  that  as 
the  only  safe  assurance,  and  would  not,  as  in  all  the  cases, 
sue  for  an  injunction  only,  and  depend  on  that  alone. 

Thus  we  see  the  essential  and  characteristic  difierence  be- 
tween the  right  to  enjoin  publication  and  the  right  to  compel 
a  surrender  of  private  letters,  and  the  equally  apparent  and 
vital  distinction  between  the  author's  property  resulting  from 
liis  right  to  enjoin  and  the  recipient's  property  arising  from 
his  right  to  keep.  And  the  cases  establishing  the  first  not 
only  do  not  apply  to  the  last,  but,  by  inevitable  implication, 
establish  it,  even  if  there  had  been  no  express  abjudications 
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to  the  same  effect.  And  it  seems  to  us  that  principle,  anal- 
ogy, and  authority  equally  establish  the  right  of  the  recipient 
of  all  such  letters  to  keep  and  read  them  whenever,  like  an 
album  of  photographs,  the  inspection  of  the  chirc^aphy  and 
perusal  of  the  contents,  with  all  their  reminiscences,  may  sug- 
gest cherished  recollections  or  excite  pleasurable  emotions. 
And  this  right  might  in  many  cases,  like  the  present,  be  in- 
yaluable  property  in  the  holder.  As  a  logical  sequence,  this 
peculiar  property,  exclusively  and  essentially  personal,  may 
be  disposed  of  according  to  the  holder's  discretion,  subject 
only  to  non-publication  to  the  public  gaze  in  such  a  manner 
as  to  violate  the  author's  exclusive  right. 

When  any  such  letters,  as  those  in  this  case  may  be  pre- 
sumed to  be,  are  interesting  reminiscents  of  firiends  living  and 
dead,  they  are  more  prized  by  the  true  owner  than  by  any 
other  person.  Who  else  as  certainly  as  Mrs.  Breckinridge 
could  be  as  much  interested  in  often  reading  the  letters  writ- 
ten to  her  by  her  first  husband  when  she  was  a  girl  and  when 
she  was  his  wife,  and  which  she  had  so  carefully  preserved 
for  that  purpose?  And  who  else  could  be  as  much  concerned 
to  read  and  preserve  those  written  to  her  by  her  last  husband 
when  she  was  a  widow  and  when  she  was  bis  wife? 

Such  was  the  character  and  such  the  extent  of  her  property 
in  the  letters  confided  to  the  custody  of  her  only  daughter,  and 
it  would  be  mockery  to  call  it  her  property  if  it  be  of  less  ex- 
tent, or  legally  subject  to  the  control  of  her  husbands  Its 
peculiar  character  and  dedication  eminently  distinguish  it, 
like  jewels,  as  her  separate  property,  which  she  had  the  right, 
as  between  herself  and  husband,  to  keep  and  dispose  of 
regardless  of  his  will.  And  as  already  indicated,  her  tes- 
tamentary deposit  of  them  with  her  daughter,  to  keep  as 
memorials  of  her  mother  and  her  correspondents,  was  no 
wrongful  publication  of  them. 

It  seems  to  us,  therefore,  as  a  necessary  consequence  of  the 
foregoing  principles  and  authorities,  that  the  appellee's  wife, 
when  she  was  about  to  die,  and  could  not  by  her  own  custody 
preserve  her  letters  any  longer,  had  a  right  to  secure  their 
continued  preservation  and  enjoyment  by  a  gift  and  delivery 
of  them  to  her  own  daughter,  to  keep  and  enjoy,  and  whom 
she  seemed  to  prefer  to  her  surviving  husband  as  the  custodian 
of  a  deposit  so  consecrated  by  her  feelings  and  long  possession 
and  usufruct  with  his  acquiescence  in  her  asserted  right  until 
after  her  death.    And  by  that  solemn  transfer  and  sacred 
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tmst,  she  passed  all  her  own  right  as  separate  property  in 
perpetuity.  Consequently,  none  of  those  letters,  after  that 
irrevocable  alienation,  constituted  any  i)ortion  of  her  intestate 
estate,  which,  if  they  could  have  been  appreciable  as  assets, 
could  have  passed  to  the  appellee  as  her  administrator.  Nor, 
for  the  same  reasons,  could  they  have  survived  to  him  as  hus- 
band. He  has  no  better  right  to  control  the  letters  of  which 
he  was  the  author  than  the  others.  In  the  letters  he  wrote  to 
his  wife  before  and  during  their  intermarriage  he  had  a  pecu- 
liar property,  which,  to  the  extent  of  enjoining  publication,  he 
might  make  available;  and  to  that  extent  the  judgment  is 
approved  as  allowable.  But  he  has  not  prayed  for  a  surren- 
der of  those  letters,  and  would  not,  if  he  had  sought  it,  have 
been  entitled  to  it.  Nor  could  we  admit  that,  in  this  age  and 
country,  a  husband's  rightful  authority  gives  him  during 
marriage  dominion  over  his  wife's  chaste  and  friendly  cor- 
respondence not  affecting  his  rights;  nor  that  in  all  ^he  pleni- 
tude of  his  marital  power  he  could,  without  her  fr^"  '  consent, 
take  from  her  or  destroy  or  in  any  way  control  the  possession 
or  gift  of  such  letters.  Any  such  ungracious  interference  with 
her  conlSdential  correspondence  would  impair  social  confi- 
dence, and  disturb  domestic  peace,  and  ought  not  to  be  en- 
couraged by  the  judiciary,  especially  as  it  could  do  him  no 
other  good  than  to  gratify  a  jealous  and  prying  curiosity. 
According  to  befitting  decorum,  and  in  every  valuable  sense, 
such  letters  written  to  her  to  keep  and  read  and  cherish  are 
hers;  and  if  she,  for  reasons  satisfactory  to  her  own  taste  and 
judgment,  choose  not  to  give  or  show  them  to  her  husband, 
she  has  a  right  to  keep  them  to  herself  as  her  own  inviolable 
property;  and  a  confiding  wife  will  never  withhold  from  a 
true  husband  her  confidential  letters  without  some  good  and 
sufficient  reason. 

The  existing  code  of  both  British  and  American  law  recog- 
nizes the  personal  individuality  and  moral  responsibility  of 
wives,  and  consequently  guarantees  their  freedom  of  thought 
and  of  interchange  of  sentiments.  Their  ideas  are  their  own, 
their  emotions  theii  own,  and  their  afibctions  their  own.  Here 
and  now  a  husband  must  not  be  a  tyrant,  and  ought  not  to 
be  a  spy  over  his  wife,  who  is  neither  his  slave  nor  his  mis- 
tress, but  should  always  be  his  free  and  equal  companion* 
What  law  or  policy  gives  her  letters  to  him?  And  what  prop^ 
eaty  can  he  own  in  that  which  is  of  no  appreciable  value  to 
him,  and  is  for  every  purpose  of  use  and  safe-keeping  hens? 
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As  the  appellee's  transmission  of  his  letters  to  his  wife, 
without  express  limitation  on  her  or  reservation  to  himself, 
implied  a  gift  to  her  separate  use  in  any  way  except  by  pub- 
lication, he  could  not,  during  her  life,  have  compelled  her  to 
surrender  them  to  his  control  or  possession;  and  his  apparent 
acquiescence  in  her  exclusive  possession  and  use  until  her 
death  conclusively  fortifies  that  legal  presumption.  During 
all  that  time  his  only  right  was  to  procure  copies  for  publica- 
tion by  himself,  if  he  had  chosen  to  publish  them  as  author^ 
or  to  enjoin  publication  by  herself.  And  had  she  not  given 
them  to  her  daughter,  his  right  as  author  would  not  have  been 
greater  or  better  after  than  before  her  death.  Her  gift  trans- 
ferred her  general  property  to  her  daughter,  subject  only  to 
his  right  of  publication,  and  the  donee's  obligation  never  to 
publish.  The  death  of  his  wife  gave  him  no  other  right.  H9 
still  has  the  same  and  only  the  same  right  to  publish  or  en- 
join publication  on  the  groimd  of  his  special  property,  result- 
ing alone  from  his  right  to  publish,  and  in  no  degree  from  any 
apprehension  of  an  exposure  not  afiecting  that  special  prop- 
erty. His  right  to  enjoin  publication  still  remains  unimpaired. 
But  as  author  he  has  no  right  to  the  possession  of  the  let- 
ters. 

As  to  her  other  letters,  the  authors  alone  could  enjoin  pub- 
lication; and  as  she  parted  with  all  her  right  to  them,  no 
other  person  than  her  transferee  has  any  legal  right  to  their 
custody.  That  transfer  to  keep  was  not  publication;  but 
could  it  be  so  construed,  it  would  only  illustrate  his  right  to 
an  injunction. 

We  are  therefore  of  the  opinion  that  while  the  appellee  was 
entitled  to  an  injimction  against  the  publication  of  the  letters 
written  by  himself  to  his  wife,  he  was  entitled  to  none  to  pre- 
vent the  publication  of  any  of  her  other  letters;  and  we  are  of 
the  opinion,  also,  that  he  was  not  entitled  to  a  judgment  for  a 
surrender  of  any  of  her  letters. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  enjoin  the  publication  of  the  letters  of 
which  the  appellee  was  author,  and  to  dismiss  the  petition  as 
to  all  else. 


Wi'bLiAMSy  J.,  dellTered  a  dissenting  opinion.  After  stating  the  facts,  ho 
says  in  substance  as  foUows:  The  plaintiff  avers  that  the  letters  saed  for 
were  taken  by  defendant,  Susan  B.  Grigsby,  from  the  possession  of  his  wife» 
and  that  he  is  advised  "that  said  papers  at  the  time  of  removal,  being  in 
the  actual  custody  of  his  wife,  were  legally  in  his  possession  and  legally  hia 
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property.  If  he  ia  nc/t,  as  hasband,  the  owner  of  them,  itill,  u  sniriTor  of 
hn  wife  and  as  adminiBtrator  of  her  estate,  he  ia  entitled  to  them,  and  as 
writer  of  them,  is  entitled  to  be  goarded  against  ezpoeore  of  their  oontents." 
His  prayer  is  that  the  letters  may  be  retnrned  to  him,  and  that  in  the  mean 
time  defendants  be  enjoined  from  pnbliahing,  destrcqring,  or  deliTering  to 
ethers  the  said  letters,  or  any  of  them. 

I  have  made  the  above  quotation  to  show  that  Breckinridge  set  np  olaim 
to  these  letters  and  papers  in  the  character  of  anthor,  smriyiiig  hnsband, 
and  administrator  of  his  deceased  wife,  and  prayed  a  rotom  to  him  of  all 
the  letters,  not  in  the  character  of  hnsband  or  administrator  alone,  bat  in  all 
his  rights;  and  to  say  that  he  claims  "either  as  administrator  or  sorviving 
hnsband,  and  nowhere  as  mere  anthor,'*  is  a  dear  misnnderstanding  of  his 
assertion  of  right  and  title.  If  Mrs.  Origsby  obtained  them  wrongfully  or 
without  Mrs.  Breckinridge's  consent,  her  possession  is  improper,  and  the 
eenrt  will  relieve  against  it.  Another  of  plaintiff's  allegations  is,  that  the 
said  letters  contain  accounts  and  other  evidence  of  expenditures  necessary 
to  an  admimstration  of  the  estate.  Defendant  in  her  answer  alleges  that  all 
the  letters  in  her  poeseesion  had  been  put  in  a  box  by  Mrs.  Breckinridge* 
and  then  given  to  her,  the  defendant;  and  she  further  avers  that  none  of  the 
letters  so  given  are  in  any  way  valuable  or  necessary  to  the  proper  adminis* 
Iration  of  the  estate  of  Mrs.  Breckinridge;  and  further,  that  she  is  unable 
to  state  whether  such  letters  as  are  sought  are  in  the  box  containing  the  let- 
ters given  to  her  by  Mrs.  Breckinridge. 

Tested  as  a  pleading,  the  answers  of  defendant  are  insuiBcient^  for  the  de- 
lendant  neither  admits  nor  denies  having  the  letters  sought,  nor  does  she 
deny  having  information  upon  which  to  found  a  belief.  Nor  can  the  answer 
he  read  as  a  deposition,  for  besides  the  fact  that  it  is  not  in  response  to  any  in- 
terrogatories, there  is  nothing  in  the  record  showing  an  intention  to  so  use  it. 
And  since  the  case  is  made  on  the  pleadings  alone,  no  other  evidence  having 
Wen  introduced,  there  is  no  evidence  whatever  of  the  fact  that  Mrs.  Breck- 
mridge  gave  Mrs.  Grigsby  the  letters,  and  plaintiff  should  have  judgment. 

But  whether  defendant's  answer  is  to  be  regarded  as  a  deposition  or  not, 
and  whether  or  not  it  bo  assumed  that  she  received  the  letters  sued  for  as  a 
gift  from  Mrs.  Breckinridge,  she  has  no  legal  right  to  retain  them  against 
plaintiff's  claim.  The  question  is  simply  whether  a  wife  can  by  gift  to  an 
alien  to  her  husband's  family  part  with  hia  social,  confidential  letters  to  her, 
and  thus  put  them  beyond  his  reach,  subject  to  the  gasEe  of  the  idle  and 
curious,  etc.  This  is  the  first  case,  so  far  aa  known,  where  the  question  has 
ansen  after  the  death  of  the  recipient  of  the  letters.  Lord  Hardwicke,  in 
Piope  V.  Curl,  2  Atk.  342,  said  that  the  property  of  a  receiver  of  letters  is 
Sttly  special;  that  the  property  in  the  paper  may  belong  to  him,  but  that  this 
does  not  give  him  license  to  publish  them  to  the  world;  and  that  at  most  the 
leeeiver  has  only  a  joint  property  with  the  writer.  And  this  is  quoted  in  2 
Story's  Eq.  Jur.,  sec.  944.  In  section  945,  Story,  commenting  upon  an  early 
ease,  says  that  the  property  of  receivers  of  letters  is  certainly  qualified  in 
aome  respects;  that  by  sending  it  the  writer  gives  to  the  receiver  a  property 
lor  the  purpose  of  reading  it,  and  perhaps  of  keeping  it,  but  in  any  event,  be- 
yond the  purpose  for  which  the  letter  is  sent,  the  property  ia  in  the  sender. 
That  the  general  property  is  in  the  writer  and  the  special  property  in  the 
leceiver,  is  established  by  the  Rnglish  courts,  as  well  as  by  the  writings  of 
Itory,  and  I  believe  that  not  a  single  case  has  gone  to  the  extent  of  permit- 
to^  the  receiver  during  hia  life  to  bestow  the  property  in  a  letter  upon 
mother. 
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Bat  fiippoM  tiie  rights  ol  the  parties  be  put  upon  the  theory  of  joint 
•hip,  still  wonld  the  sarviror  be  entitled  to  its  possession  and  oontroL 

The  property  of  a  reoeiver  of  letters,  however,  unlees  they  be  necessary  ta 
▼indicate  rights  of  property  or  <diaiaoter,  is  essentially  a  life  estate;  and 
when  the  receiver  dies  the  whole  special  property  in  him  is  eztingaished,  and 
the  entire  property  is  then  in  the  aothor.  This  proposition,  and  the  rights  of 
tiie  writer  in  letters,  was  once  denied  in  England,  in  Perenai  r,  Phippa,  2 
Ves.  &  K  19,  bat  the  decision  was  not  essential  to  the  matter  before  the 
conrt;  and  in  a  sabeeqaent  case,  Oee  v,  PrUehard,  2  Swanst.  402,  this  case 
was  overmled,  and  has  since  ceased  to  be  regarded  as  aothority  in  Eng- 
land. It  was,  however,  followed  in  New  York,  in  Weimore  ▼.  SeodB,  9 
Edw.  Gh.  615,  and  Ho^  ▼.  Jfodbencie,  3  Barb.  Gh.  320.  Bat  both  of  these 
cases  have  since  been  overrnled  by  WooUejf  v.  Judd,  4  Paer,  382,  and  are  no 
no  longer  regarded  as  anthority.  Some  writers  have  confoanded  publication 
with  printing,  claiming  that  the  thing  which  is  restrained  is  the  printing  or 
multipUcatioa  of  copies.  Bat  Hoe  principle  is  unsoond.  It  is  the  pnblica^ 
tion  which  is  prohibited;  and  pablication,  as  defined  by  Bouvier,  is  "  any  act 
by  which  a  thing  is  made  public, "  and  Webster's  definition  is  in  effect  tba 
same.  And  this  is  so,  upon  the  theory,  as  said  in  WooUetf  v.  Judd,  titprOf 
titat  an  aatiior  has  ezdasive  property  in  his  unpublished  manuscript. 

I  tiiink  tike  letters  written  by  plabitiff  should  be  surrendered  to  him,  and 
as  to  the  other  letters,  the  writers  are  entitled  to  them;  but  the  plaintiff  has 
no  better  right  than  the  defendant  in  them. 

Fbopkkt  nr  Lffrrmui  GnnauLLT:  Bee  note  to  ffojfi  v.  Maek&mhf  40 
Am.  Dee.  181. 
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FOLTIEB   V.    SOHBODEB    AND    SoHBBIBEB. 

[19  LOTJIflANA.  AKHVAL,  17.] 

FoBi^CB  Indobsxmsnt  or  Nbootiablc  Bill  PAasis  no  titie  to  it,  ewi  to- 
an  ixmoeMit  indonae,  and  do  holder  can  reoover  the  amount  of  it  from 
the  diswen  without  alleging  and  proving  the  payee's  indonement 

AonoN  GAN  BB  Maiktainbd  ON  NoTBS  and  obligations  only  by  thoae  in 
whom  the  legal  title  is  vested. 

Patbx  tor  Valux  or  Bill  or  Ezchangs  dnly  protested  for  non-aooept- 
ance,  with  notioe,  eonnot  be  affected  by  an  agreement  in  regard  to  the- 
bfll  between  the  drawers  and  a  third  person  who  has  poesesoion  of  it, 
without  any  transfer  or  indorsement  from  or  under  the  payee. 

Bill  Mads  Patablx  to  Pabtt's  Ordkr  veets  the  title  to  it  in  him,  and 
to  divest  him  of  it,  a  transfer  from  him  or  his  indorsement  is  neoesMuy. 

DiBLiTXRT  Of  Bill  or  Exchange  is  essantfal  to  oreate  a  lien  by  way  of 
ooUateral  seeui-Hy  or  as  a  pawn. 

Ths  opinion  states  the  case. 

Robert  amd  Tiswt,  for  the  plaintiff  and  appellant 

Durcmt  wi^  HornoTj  for  the  defendants  and  appellees. 

By  Court,  IIsley,  J.  The  plaintiff,  who  is  the  payee  and 
holder  of  the  first  of  the  set  of  a  foreign  bill  of  exchange,  duly 
protested  for  non-acceptance,  with  notice  to  the  drawers,  the 
defendants  in  this  suit,  claims  from  them  the  amount  of  it, 
with  damages  and  interest. 

The  answer  is  a  general  denial;  and  there  is  also  a  special 
defense. 

The  action  was  dismissed  by  the  court  below,  because  the 
third  bill  of  the  set  was  not  produced  or  accounted  for  by  th» 
plaintiff. 
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The  doctrine  upon  which  the  decision  was  rendered  is, 
when  applied  to  a  state  of  facts  such  as  that  presented  in  the 
«ase  of  WeUs  v.  Whiteheady  15  Wend.  527,  the  correct  one  on 
principle;  and  if  in  this  case  it  could  be  properly  applied,  it 
would  be  unnecessary  to  examine  the  other  issues  raised. 

The  plaintiff  produces  the  first  bill  of  the  set  of  exchange, 
duly  protested  for  non-acceptance  by  the  drawee,  with  notice 
to  the  drawers;  and  this,  upon  the  authority  of  Doumes  y. 
Churchy  13  Pet.  205,  establishes  a  prima  fade  title  in  him  as 
the  payee,  which,  however,  may  be  displaced  by  the  defend- 
ants,  if  they  can  show  that  the  holder  of  any  other  of  the  set 
may  recover  on  it. 

This  is  a  matter  of  defense,  as  the  law  will  not  presume  that 
the  other  bills  of  the  set  have  been  negotiated  to  other  persons, 
and  the  defendants,  therefore,  on  the  trial  of  the  case  in  the 
lower  court,  showed  that  the  third  bill  of  the  set  (a  copy  of 
which,  with  the  protest  annexed,  is  in  the  record),  was  4ie 
first  one  protested  for  non-acceptance. 

As  the  third  bill  is  out,  and  purports  to  bear  the  indorse- 
ment of  the  payee,  the  plaintiff  in  this  suit,  he  cannot  main- 
tain his  action  without  producing  or  accounting  for  this  third 
part,  or  making  satisfactory  proof  that  the  payment  to  him  of 
the  bill  declared  upon  will,  in  accordance  with  its  tenor,  ex- 
onerate the  defendant  from  all  legal  liability  hereafter  to  any 
holder  of  the  other  bill. 

It  is  proved,  and  admitted  by  the  defendants,  that  the  plain- 
tiff never  saw  the  third  bill,  and  that  his  name  indorsed  on  it 
is  a  forgery.  Now,  as  a  forged  indorsement  of  a  negotiable 
bill  passes  no  title  to  it,  even  to  an  innocent  indorsee  (see 
Jackson  v.  Commercial  Bank  of  New  Orleans,  2  Rob.  (La.)  129 
[38  Am.  Dec.  204],  and  Dick  v.  Leverichy  11  La.  173),  and  no 
holder  of  this  third  bill  could  recover  the  amount  of  it  from 
the  drawers  without  alleging  and  proving  the  payee's  indorse- 
ment, the  defendants,  therefore,  can  have  nothing  to  appre- 
hend from  any  claim  which  a  holder  of  it  might  hereafter 
assert;  particularly  as  they  allege  in  their  answer  that  the 
bill  was  overdue  as  soon  as  the  first  protest  was  made. 

It  is  a  well-established  principle  of  law,  that  an  action  can 
only  be  maintained  on  notes  or  obligations  by  those  in  whom 
the  legal  title  is  vested;  but  in  the  present  case,  with  proof 
in  the  record  that  there  is  no  indorsement  on  it  by  the  payee, 
the  plaintiff  has  a  standing  in  court,  and  his  action  upon  the 
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first  bill  of  the  set  should  not,  for  the  reasons  assigned  by  the 
court,  have  been  dismissed. 

The  question  to  be  determined  in  this  case  is,  whether  the 
plaintiff,  who  is  the  payee  for  value  of  the  bill  of  exchange  in 
Buit,  duly  protested  for  non-acceptance,  with  notice,  can  be 
affected  by  an  agreement  in  regard  to  the  bill  between  the 
drawers  of  it,  the  defendants,  and  a  third  person,  who  held 
the  mere  possession  of  it,  without  any  transfer  or  indorsement 
from  or  under  the  payee. 

To  solve  this  question  as  it  is  here  presented,  it  is  necessary 
to  advert  to  the  principal  facts  which  give  rise  to  it.  The 
plaintiff,  the  Abbe  Foltier,  received  the  first  and  second  bills 
of  the  set  from  one  Eugene  DaroUes,  who  purchased  it  from 
the  drawers,  and  caused  it  to  be  made  payable  to  the  order  of 
the  Abbe  Foltier,  whose  funds  were  invested  in  it,  under  the 
following  circumstances:  DaroUes  was  to  forward  from  New 
Iberia  to  New  Orleans,  and  there  to  sell  sixty  bales  of  cotton 
for  the  Abbe,  and  to  transmit  the  proceeds  of  sale  to  the  Abbess 
brother  in  France.  Being,  however,  unable,  from  an  uncon- 
trollable cause,  to  attend  to  it,  Dr.  DaroUes,  his  son,  undertook 
the  business,  and  effected  a  sale  of  the  cotton;  but  deeming 
his  father,  who  was  in  the  city  of  New  Orleans,  the  chosen 
friendly  agent  of  the  Abbe,  and  the  proper  person  to  terminate 
the  transaction,  he  placed  the  proceeds  of  the  sale  in  his 
hands,  instead  of  depositing  them  with  some  designated  per- 
son in  the  city,  according  to  the  Abbe's  request.  At  the 
earliest  practical  moment  the  Doctor  informed  the  Abbe  of  the 
disposition  he  had  made  of  the  fund,  and  that  his  father  had 
invested  the  Abbe's  money  for  his  account  in  a  bill  of  ex- 
change. Owing  to  the  difficulty  of  passing  through  the  mili- 
tary lines,  it  was  only  some  time  afterwards  that  the  Abbe 
obtained  an  interview  with  DaroUes,  who  confirmed  the  state- 
ment of  his  son  as  to  the  receipt  by  him  of  the  Abbe's  money, 
and  the  purchasing  for  him  and  in  his  name  from  the  defend- 
ants the  bill  of  exchange  now  in  suit;  and  as  corroborative 
thereof,  DaroUes  exhibited  to  the  Abbe  his  memorandum-book, 
wherein  the  whole  transaction  was  noted,  and  placed  in  his 
hands  the  first  and  second  bUls  of  the  set,  the  third  being,  as 
DaroUes  said,  in  his  trunk,  to  be  delivered  afterwards. 

The  plaintiff  and  defendants  being,  as  drawers  and  payee  of 
a  bill  of  exchange,  the  original  parties  to  it,  the  consideration 
of  it  would,  under  the  commercial  law,  be  a  fair  subject  of  in« 
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qtiiry;  but  the  defense  does  not  rest  upon  that,  as  the  drawers 
received  full  value  for  the  bill. 

It  grows  out  of  an  agreement  in  relation  to  it  between  them 
and  Darolles,  who  had  received  from  them  seven  thousand  dol- 
lars, to  be  invested  by  him  in  the  purchase,  at  Attakapas,  of 
cotton  and  sugar  on  joint  account. 

The  defendants  having  but  a  casual  acquaintance  with  Da- 
rolles,  it  was  agreed  between  him  and  them  that  they  should 
retain  the  bill  in  their  possession  by  way  of  collateral  security; 
but  upon  DaroUes's  representation  that  the  bill  would  be  usefiil 
to  him  in  liis  operations  in  the  interior,  the  defendants  per* 
mitted  him  to  hold  it,  with  the  understanding,  however,  that 
he  was  not  to  part  with  it  till  they  received  sufficient  produce 
to  cover  it. 

The  defendants  have  sued  Darolles  to  compel  him  to  refund 
their  money  received  by  him,  and  in  their  petition  in  that  suit, 
which  is  still  pending  in  this  court,  they  aver  that  DaroUes 
entirely  failed  to  invest  the  fund  placed  by  them  in  his  hands; 
and  they  now,  as  a  defense  in  this  suit,  say  that  the  bill  of 
exchange  in  controversy  is  the  property  of  Darolles,  and  not 
that  of  the  Abbe,  and  that  it  is  subject  to  their  claim,  of  which, 
previous  to  the  Abbe's  receiving  it,  he  was  well  aware,  and  also 
that  they  had  ordered  it  to  be  protested. 

A  careful  examination  of  the  evidence  in  the  record  has 
convinced  us  that  the  bill  was  bought  by  Darolles,  with  the 
Abbe's  money  and  for  his  use. 

Nothing  shows  that  he  was  connusant  of  any  agreement  in 
regard  to  it,  made  with. the  defendants  by  Darolles,  and  as 
the  Abbe  was  no  party  thereto,  his  right  to  claim  the  contents 
of  the  bill  is  incontrovertible. 

Had  the  defendants  a  valid  defense  to  oppose  to  the  plain- 
tiff's  action,  the  intimation  or  notice  by  them,  given  to  him, 
that  they  had  ordered  it  to  be  protested  might  be  properly 
considered;  but  satisfied  as  the  plaintiff  was  that  the  defend- 
ants had  received  his  money  as  the  consideration  of  the  bill, 
and  that  they  had,  by  making  him  the  payee  of  it,  put  the 
title  to  it  in  him,  he  may  well  have  supposed  that  if  the 
drawees  would  not  accept  it,  the  drawers,  who  were  solvent, 
would  be  bound,  after  protest  and  notice  to  them,  to  pay  it. 

But  what  is  the  nature  of  the  defendant's  claim  to  or  upon 
the  bill?  Is  it  one  of  ownership,  or  a  lien  by  way  of  privilege? 
The  bill  being  payable  to  the  plaintiff's  order,  the  title  to  it  is 
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in  him,  and  to  diyest  him  of  it,  a  transfer  from  him  or  his  in* 
dorsement  would  be  necessary. 

As  a  lien  by  way  of  collateral  security  or  a  pawn,  the  bill 
indorsed  by  the  payee  should  have  been  delivered  to  the 
pledgee,  as  delivery  is  of  the  essence  of  that  species  of  contract: 
See  act  of  1855,  No.  287,  sec.  1;  Lee  v.  Bradlee,  8  Mart.  57; 
SewaU  V.  McNeill,  17  La.  185, 428;  Robinson  v.  Shelton,  2  Rob. 
(La.)  277;  Fluker  v.  BuLlard,  2  La.  Ann.  838. 

It  was  certainly  in  the  power  of  the  drawers  of  the  bill,  when 
confiding  their  money  to  DaroUes,  to  impose  upon  him  their 
own  terms  and  conditions.  Why,  then,  was  the  Abbe,  and  not 
DaroUes,  made  the  payee  of  the  bill?  and  why  did  they  not  in* 
sist  on  the  delivery  of  it  to  them? 

It  is  very  apparent,  from  this  incautiousness  on  the  part  of 
the  defendants,  that  they  attached  but  little  importance  to 
the  bill  as  collateral  security  for  their  money  advanced  to 
DaroUes  to  invest,  on  joint  account,  in  staple  products.  In 
their  suit  against  DaroUes  for  the  recovery  of  their  fund,  no 
allusion  is  made  in  their  pleadings  to  this  coUateral  security, 
and  the  remiilitur  for  the  amount  of  the  biU  in  the  body  of 
the  judgment  is  so  evidently  an  afterthought  as  to  render  it 
unworthy  of  notice;  and  no  greater  weight  can  be  attached  to 
the  entries  in  their  books,  which  were  improperly  received  as 
evidence  for  the  defendants:  See  C.  C,  art,  2244. 

The  main  reliance  of  the  defendants  to  defeat  the  plaintiflf's 
action  is  placing  the  title  to  the  bill,  not  in  the  Abbe,  but  in 
DaroUes,  and  to  this  end  they  direct  our  attention  to  the  evi- 
dence given  by  the  plain tifif  in  their  suit  against  DaroUes. 
Our  interpretation  of  this  evidence,  which  we  re^ch,  not  from 
isolated  phrases,  but  from  its  whole  tenor,  differs  altogether 
from  that  put  upon  it  by  the  defendants.  It  appears  that  the 
proceeds  of  the  Abbe's  cotton  exceeded  in  amount  the  sum 
paid  for  the  biU,  and  to  obviate  all  diCBculty  in  a  settlement 
with  the  DaroUeses,  the  Abbe  was  willing,  if  the  bill  was  paid, 
to  grant  a  fuU  acquittance  for  the  whole.  The  case  of  Clan- 
non  V.  Calhoun,  10  La.  Ann.  460,  referred  to  by  the  defendants, 
is  very  different  from  this  one,  in  which  the  plaintiff's  title  to 
the  bill  is  patent  upon  its  face,  whilst  in  the  case  cited  the 
note  sued  ou  was  specially  indorsed,  not  to  the  plaintiff,  but 
to  another  person,  and  this  would  have  been  the  position  of 
DaroUes  had  he  instituted  a  suit  against  the  defendants. 

The  plaintiff  is  the  legal  holder  for  value  of  the  bill  drawn 
by  the  defendants,  and  his  equity  is  greater  than  theirs,  and 
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their  defense  to  his  action  cannot,  therefore,  prevail.  ^' Where 
the  loss  has  fallen,  there  it  must  be,"  is  an  axiom  of  the  law; 
its  application,  however,  by  the  defendants  should  have  been 
made  to  their  own  condition,  and  not  to  that  of  the  plaintiff. 

The  plaintiff  is  entitled  to  a  judgment  for  the  amount  of  the 
bill,  twenty  thousand  francs,  or  the  admitted  equivalent  in 
dollars  therefor  (3.50  francs  per  dollar),  say  $5,714.25,  with 
damages,  interest,  and  costs. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed. 

It  is  further  ordered,  adjudged,  and  decreed  that  the  plain- 
tiff, Eugene  Jules  Foltier,  do  recover  from  and  have  judgment 
against  the  defendants,  the  commercial  firm  of  Schroder  and 
Schreiber,  and  against  the  individual  members  of  the  said 
firm,  Antony  Schroder  and  Christian  Schreiber,  in  solido^  for 
the  sum  of  twenty  thousand  francs  (20,000f.),  or  the  admitted 
equivalent  therefor  in  United  States  money  (viz.,  3.50  francs 
per  dollar),  say  $5,714.25,  and  as  damages  ten  dollars  upon 
the  hundred  dollars,  upon  the  principal  sum,  above  stated, 
with  five  per  cent  interest  upon  the  aggregate  amount  of  the 
principal  sum,  and  the  damages  thereon,  from  the  seventh  day 
of  September,  1864,  until  paid.  It  is  further  ordered  that  the 
defendants  and  appellees  pay  all  costs  in  both  courts. 

FoBOED  iNDOBflnoNT  Tabses  Ko  Tiflx  to  bill  or  note  larignaMe  1^  in- 
donemont:  Jaekaon  v.  CkmmerckU  Bank,  38  Am.  Doc  204^  and  note  205. 

TnuB  NiCEsaABT  to  MAiMTAiir  Aanojx  on  bill  of  exehange:  Cli^r  Bmk 
tie.  ▼.  Perkina,  86  Am.  Dec.  332,  and  note. 

Payee's  Right  to  Rbooyer  on  Note  cannot  be  defeated  by  a  eeoret  agree- 
ment between  the  maker  and  a  third  penon:  Fojf  ▼.  Blotdttonep  83  Am.  Deo. 
216;  Biee  v.  Bagland,  53  Id.  737. 

BniLS  AND  Notes  Payable  to  Obdbb  can  be  negotiated  only  by  indone- 
ment:  SmaUeif  ▼.  Wight^  69  Am.  Deo.  112;  and  note  114. 

Deuyebt  or  Note  n  EasBNTiAL  to  m  Vaudity!  Fo^  t.  Bkukdom^  81 
Am.  Deo.  246,  and  note;  note  to  CaiUn  ▼.  OunUr^  62  Id.  118. 


DuBuo  V.  Voss. 
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Tbax  Powbb  to  Bek otb  is  incident  to  the  power  to  appoint  does  no! 
apply  to  governors  of  states.  Their  power  to  remoYo  is  genenUy  limited 
to  particnlar  cases  provided  for  by  statutory  enactment. 

OBomfss  UPON  Which  Qoyebnob  Maxes  Remoyals  should  not  needlessly 
be  subject  to  the  scmtiny  of  the  coorts,  and  liable  for  sli^t  reasons  to 
be  annulled  by  judicial  decree;  but  if  there  appears  to  be  a  reckless 
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▼iolation  of  power,  the  jndioiuy  may  inquire  whether  the  ezecnti^e  hai 
infringed  the  law. 

Wbkrk  Oovernor  lasiTES  Commissions  iok  Samb  Ofiicx,  on  different, 
dates,  to  different  parties,  and  the  one  last  issued  recites  that  the  part  j 
therein  named  is  appointed  in  place  of  the  person  named  in  the  first 
commission,  who  is  removed,  it  is  presumed  that  the  commission  last 
issued  is  the  one  legally  in  force.  But  this  presumption  in  favor  of  the 
proper  exercise  of  the  power  of  removal  is  subject  to  be  overthrown  by 
countervailing  evidence. 

FunTMFnoir  is,  that  Evert  Pubuo  OnnGXB.performs  his  duties  properly. 

The  opinion  contains  the  facta. 

A.  and  M,  Voorhies^  for  the  plaintiff  and  appellee. 

FiUetUy  for  the  defendant  and  appellant. 

By  Conrt,  Taliafkbro,  J.  The  parties  to  this  suit  contend 
for  the  ofBce  of  inspector  of  weights  and  measures  for  the 
second  district  of  New  Orleans.  They  confront  each  other 
with  commissions  for  the  same  office,  derived  from  the  same 
authority.  The  plaintiff's  commission  bears  date  the  28th  of 
March,  1866;  that  of  the  defendant  the  16th  of  November, 
1866. 

Upon  receiving  his  commission,  Voss,  the  defendant,  gave 
public  notice  of  his  appointment.  He  also  demanded  from 
his  competitor  the  public  property  and  the  appropriate  imple- 
ments of  the  office,  which  were  refused.  The  plaintiff,  Dubuc, 
took  out  a  writ  of  injunction  against  the  defendant,  restrain- 
ing him  from  exercising  the  duties  of  his  office.  When  the^ 
case  was  tried  in  the  court  below,  judgment  was  rendered  in 
favor  of  the  plaintiff,  perpetuating  the  injunction,  and  the 
defendant  has  appealed. 

There  is  no  need  in  this  case  to  go  far  into  the  inquiry 
whether  the  power  to  appoint  to  office  implies  the  power  to 
remove.  A  mere  arbitrary  power  to  remove,  depending  solely 
on  the  will  or  caprice  of  the  executive,  and  to  be  exercised 
without  good  cause,  the  sic  volo  sic  jubeo  principle  was  surely 
never  accorded  by  the  genius  of  American  institutions.  The 
doctrine  of  Mr.  Madison,  in  regard  to  the  right  of  removal  by 
the  President  of  the  United  States,  was  founded  in  considera- 
tions of  public  utility,  and  proceeded  upon  the  assumption  that, 
the  power  of  removal,  in  the  hands  of  that  high  functionary, 
would  be  exercised  with  a  nice  discretion,  and  for  right  pur- 
poses. But  in  the  progress  of  time,  it  has  been  found  that 
this  right  is  liable  to  abuse,  even  by  the  chief  executive  officer 
of  the  nation,  and  the  last  Congress  has  wisely  limited  its- 
exercise.    That  the  power  to  remove  is  incident  to  the  power 
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to  appoint  we  are  not  aware  has  ever  been  contended  for  as 
appertaining  to  the  governors  of  states.  The  character  of 
their  functions  is  not,  in  all  respects,  analogous.  Their  power 
of  removal,  we  apprehend,  is  generally  limited  to  particular 
cases  provided  for  by  statutory  enactments.  It  would  seem 
to  derogate  from  the  eflBciency  of  the  chief  executive  officer  of 
a  state,  and  to  lower  the  dignity  of  his  office,  if  the  grounds 
upon  which  he  makes  removals  would  be  needlessly  subject  to 
the  scrutiny  of  the  courts,  and  liable,  for  slight  reasons,  to  be 
annulled  by  judicial  decrees.  But  there  must  somewhere  be 
protection  to  the  honest  and  faithful  incumbent,  if  unhappily 
his  right  to  hold  office  should  be  recklessly  violated  by  the 
head  of  the  executive  department.  To  the  judiciary,  in  such 
a  case,  would  attach  the  delicate  and  ungrateful  duty  of  in- 
quiring whether  the  executive  had  infringed  the  law.  Such 
xBases,  we  may  hope,  will  be  of  rare  occurrence. 

The  only  evidence  before  the  court  in  this  case  are  the  two 
-commissions.  Both  cannot  have  effect.  If  the  one  first  issued 
continues  in  force,  the  last  is  simply  null.  If  the  latter  is 
valid,  it  supersedes  the  former.  The  commission  to  Voss  re- 
cites that  he  is  appointed  in  place  of  ^'Joseph  Dubuc,  re- 
moved." The  act  of  1865  (sec.  13),  relating  to  the  subject  of 
weights  and  measures,  authorizes  the  governor,  in  a  certain 
contingency,  to  remove  inspectors  of  weights  and  measures: 
Acts  of  1855,  p.  362. 

The  presumption  is  in  favor  of  every  public  officer  that  he 
performs  his  duties  properly.  In  the  case  now  before  us,  the 
presumption  is,  that  the  commission  last  issued  is  the  one 
legally  in  force.  That  presumption  is  strengthened  by  the 
official  declaration  on  its  face,  that  Dubuc  was  removed,  and 
by  the  fact  that  the  governor,  by  the  act  of  1855,  has  in  a  cer- 
tain contingency  the  right  to  remove  an  inspector  of  weights 
and  measures.  But  this  presumption  in  favor  of  the  proper 
exercise  of  power  by  the  governor  was  subject  to  be  overthrown 
by  countervailing  evidence,  if  it  were  in  the  power  of  the  com- 
plainant to  produce  it.  But  no  such  evidence  was  introduced; 
and  in  its  absence,  the  presumption  that  the  commission  of 
Voss  legally  supersedes  that  of  Dubuc  must  prevail. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed. 
It  is  further  adjudged  and  decreed  that  the  plaintiff  and  ap» 
pellee  pay  costs  in  both  courts. 

Rehearing  refused. 
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FowxB  TO  Appoznt  OB  RmoTS  OmoKK  from  offioo  must  be  itrietly  pur- 
•aed:  ConmumweaUh  ex  rtl.  Bawnum  ▼.  Sl^er,  64  Am.  I>ec.  680. 

RsM OTAL  FROM  Otficx  WHEN  "BwwBUJi'KD  by  appointment  of  another  to 
the  same  office:  ComTnonweaUh  ex  rel  Bowman  ▼.  8!ifer,  64  Am.  Deo.  680. 

CointT  WILL    PRISUMS  THAT    OvnOER  HAA    PbKTOKMED  lED    DUTT:    OtU- 

bert9(m  ▼.  MBMUn,  85  Am.  Dec.  428,  and  note;  CommomoeiM  ex  rel  Bownum 
T.  S^ifer,  64  Id.  680,  and  note  686. 

Tbk  principal  oasb  is  amp  in  State  ex  reL  Ridiardmm  ▼.  CTraton,  25 
La.  Ann.  74,  to  the  point  that  where  an  act  creating  an  office  anthorijees  the 
removal  of  the  officer  under  certain  circnmstanoes,  the  removal  of  saoh  offioer 
is  presomptive  evidence  that  he  was  removed  f er  proper  camab 
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Waiver  bt  Parol  mat  be  Proved  op  Condition  in  Polict  op  Insur- 
ance that  "  no  insurance  shall  be  considered  as  binding  until  the  actnal 
payment  of  the  premium,"  the  plaintiff  may  prove  by  parol  a  waiver 
of  such  condition  by  the  company,  as  such  proof  does  not  alter  or  vary 
the  written  contract. 

Condition  in  Polict  op  Insurance  that  "no  insurance  shall  be  considered 
as  binding  until  the  actnal  payment  of  the  premium,"  is  a  conditioii 
which  the  insurers  have  a  right  to  insist  upon;  but  being  a  stipnlatioii  ia 
their  own  interest,  they  may  waive  it  if  they  ehooae. 

Froop  op  Fraud  is  rot  ApHiaBiiiLE  under  a  general  denial. 

Special  Plea  is  Necessart  in  Actions  on  Policies  op  Insurance  of  all 
matters  which  show  the  transaction  to  be  void  or  voidable  on  the  ground 
of  fraud,  misrepresentation,  or  concealment. 

OoNTRAOT  OP  Insurance  is  Oomplstr  when  the  insured  makes  application 
for  insurance,  the  application  is  accepted,  the  policy  filled  out  in  dupli- 
cate, and  the  applicant's  name  entered  on  the  books  of  the  company  as 
being  insured;  and  if  he  is  not  required  at  that  tioie  to  pay  the  premium, 
or  notified  of  a  stipulation  in  the  policy  requiring  payment  of  the  pre- 
mium as  a  condition  precedent  to  its  binding  force  upon  the  company, 
the  latter  will  be  deemed  to  luvre  waived  such 


The  opinion  containg  the  facts. 

Dufimry  Ciuteraj  and  Suntj  for  the  plaintiff  and  appellee. 

Ourieyy  Pierce^  and  A,  wnd  M.  VoorhieB^  for  the  defendants 
and  appellants. 

By  Court,  Taliafebro,  J.  The  plaintiff  alleges  that  de- 
fendants insured  for  him  against  loss  by  fire,  to  the  extent  of 
$6,000,  a  stock  of  wines,  liquors,  etc.,  and  his  household  furni- 
ture, all  of  which  were  stored  in  a  house  on  Gasquet  Street; 
that  after  this  contract  of  insurance  a  fire  occurred  in  the 
house  containing  the  goods  insured,  by  which  he  suffered  loss 

am.  Dec.  Vol.  XCn— M 
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and  damage  to  the  amount  of  12,086.42;  that  he  established 
this  loss  by  the  means  and  within  the  time  he  was  required 
by  the  policy  of  insurance,  but  that  defendants  refuse  to  pay 
the  said  loss  which  they  insured  against.  He  prayed  judg- 
ment for  the  specified  sum,  with  legal  interest  from  the  time 
the  same  became  due. 

The  defendants  in  their  answer  plead  the  general  issue. 
They  deny  that  they  are  bound  to  the  plaintiff,  according  to 
the  conditions  of  the  policy,  and  aver  that  plaintiff,  without 
notice  to  them,  paid  the  premium  after  the  occurrence  of  the 
fire. 

The  plaintiff  had  judgment  in  his  favor  in  the  court  below, 
and  the  defendants  have  appealed. 

It  appears  that  the  plaintiff  applied  for  the  insurance  on 
the  25th  of  February,  and  that  the  fire  occurred  about  one 
o'clock  on  the  morning  of  the  1st  of  March  following;  that 
plaintiff  went  in  the  course  of  the  same  day  to  the  office  of  the 
insurance  company,  and  that  without  saying  anything  about 
the  fire,  of  which  the  defendants  were  ignorant,  paid  the  pre- 
mium and  got  the  policy  of  insurance. 

There  are  only  two  questions  of  importance  in  this  case,  and 
they  are  embodied  in  two  bills  of  exceptions  taken  by  defend- 
ant^ to  the  admission  of  testimony.  These  we  will  consider 
in  their  order. 

1.  The  plaintiff  declares  upon  the  policy.  The  policy  con- 
tains this  condition:  ^'No  insurance,  original  or  continued, 
shall  be  considered  as  binding  until  the  actual  payment  of 
the  premium."  The  plaintiff  offered  to  prove  by  a  clerk  in 
the  insurance  office  that  the  insurance  company  are  not  gen- 
erally paid  the  premium  at  the  time  the  policy  is  delivered. 
The  defendants  objected  to  the  evidence,  on  the  ground  "  that 
it  tended  to  prove  a  usage  contrary  to  the  express  terms  and 
conditions  of  the  written  contract  sued  on;  and  that  the  stipu- 
lations and  conditions  thereof  cannot  legally  be  contradicted 
or  varied  by  proof  of  the  existence  of  any  such  custom  or 
usage."  It  may  be  here  noted  that  plaintiff  also  offered  six 
different  receipts  of  various  dates,  given  by  the  insurance  com- 
pany, showing  the  payment  of  premiums  to  them  after  the 
lapse  of  a  month  or  more  from  the  time  at  which  the  insur- 
ance commenced  to  run.  The  introduction  of  these  receipts 
was  objected  to  on  the  same  ground. 

The  proof  of  the  rule  or  practice  of  the  insurance  company 
in  this  particular  does  not  vary  or  contradict  the  written  oon- 
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tract,  and  we  think  it  was  properly  admitted.  The  condition 
was  one  which  defendants  had  the  right  to  insist  upon,  but 
being  a  stipulation  in  their  own  interest,  they  had  a  right  to 
waive  it.  That  it  was  the  general  usage  of  the  company  not 
to  require  payment  at  the  time  of  delivery,  the  policies  might 
properly  be  shown  to  establish  only  the  waiver  in  most  cases 
of  the  express  condition. 

2.  The  defendants  offered  to  prove  a  breach  of  warranty  on 
the  part  of  the  plaintiff;  that  he  represented  the  building  he 
proposed  to  insure  as  a  two-story  brick  house,  covered  with 
slate,  when,  in  fact,  the  house  was  constructed  of  wood.  The 
introduction  of  this  testimony  was  objected  to  on  the  ground 
that  the  defendants'  answer  contained  only  a  general  denial, 
and  that  fraud  was  not  alleged.  The  objection  was  sustained 
by  the  court,  and  the  defendants  reserved  their  bill  of  excep- 
tions. 

We  think  the  ruling  of  the  court  correct.  Several  decisions 
of  this  court  have  recognized  the  rule,  in  cases  of  this  kind, 
that  all  matters  which  show  the  transaction  to  be  void  or 
voidable  in  point  of  law  on  the  ground  of  fraud,  or  otherwise, 
shall  be  pleaded  specially:  Kennedy  v.  New  York  Life  Ins.  Co., 
10  La.  Ann.  811;  Matthews  v.  General  MutiLal  Ins.  Co.,  9  Id. 
590;  Kathman  v.  General  Mutual  Ins.  Co.,  12  Id.  38;  Flinn 
V.  Merchants^  Mutual  Ins.  Co.,  17  Id.  135. 

The  prevailing  rule  seems  to  be,  in  regard  to  policies  of 
insurance,  that  misrepresentation,  concealment,  etc.,  must  be 
specially  pleaded:  2  Arnould  on  Insurance,  p.  1287. 

It  is  in  proof  that  several  days  before  the  occurrence  of  the 
fire  the  plaintiff  made  application  at  the  office  of  the  defend- 
ants for  insurance;  that  the  application  was  filled  out  by  the 
secretary;  that  the  policy  was  made  out  in  duplicate,  and  the 
plaintiff's  name  entered  on  the  books  as  being  insured.  It  is 
not  shown  that  the  plaintiff  was  required  at  that  time  to  pay 
the  premium,  or  that  he  was  informed  that  the  insurance  com- 
pany would  not  be  bound  until  the  money  was  paid.  The 
proposition  to  be  insured  was  accepted,  a  policy  made  out,  and 
a  duplicate  kept  in  the  records  of  the  company.  The  contract 
was  complete,  and  without  any  doubt  so  considered  by  both 
parties.  No  intimation  whatever  seems  to  have  been  given  to 
the  plaintiff  that  he  would  form  an  exception  to  the  company's 
general  usage  to  waive  a  strict  compliance  with  the  stipulation 
in  the  policy  requiring  payment  of  the  premium  as  a  condition 
precedent  to  its  blading  force  upon  the  company.    There  can 
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be  no  doabt  that  the  insaranoe  company  could  have  compelled 
payment  of  the  premium  in  an  action  against  the  plaintiff. 

We  think  it  clear  that  the  contract  was  complete  on  the  25th 
of  February,  the  date  of  the  policy;  and  that  the  delay  of  the 
plaintiff  until  the  first  of  March  to  pay  the  premium,  and  that 
after  the  fire  had  occurred,  had  no  effect  upon  the  obligatiim 
of  the  contract. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs. 

Rehearing  refused. 

ADMissuniiTT  ov  Pabol  Etidbnce  to  Taiy  or  modify  oontfioi  of  innuv 
aooe:  Bipley  v.  ^ina  Ina,  Co,,  86  Am.  Deo.  862,  and  noto  371;  Sheldomr, 
Ctnm,  MttL  F,  Ina,  Co.,  65  Id.  566. 

GXNEBAL    AOKNT    OE    ImSUBAITCS    CoKFAKT    MAT    WaIVS    GOlTDITIOlf    Dl 

PouoT  that  no  insoraiioe  shall  be  considered  as  binding  until  the  actual  pay- 
ment of  the  premium:  Sheldon  v.  Atlantic  etc,  Ina,  Co.,  84  Am.  Dec.  213,  and 
note  219;  Kceltr  v.  Niagara  Firt  Ina.  Co.,  84  Id.  714.  Further,  as  to  waiver 
of  conditions  in  policies  of  insurance,  see  Ifubrey  ▼.  Bhammui  Mwt.  Fire  Ina, 
Co,,  81  Id.  689,  and  note  690;  Bipley  v.  uEina  Ina.  Co,,  86  Id.  362,  and  note 
872;  Union  MuL  Fire  Ina.  Co,  v.  Keyaer,  64  Id.  375;  Sheldon  t.  Conn,  ifst 
Fire  Ina,  Co,,  65  Id.  565,  and  note. 

EviDENCB  OF  Fraud  is  Inadmissible  under  the  general  issue;  it  must  be 
specially  pleaded:  Jenkina  v.  Long,  81  Aol  Deo.  374,  and  note  376;  Fahie  T. 
Frtaaey,  80  Id.  401,  and  note  405. 

Fraud,  when  Set  up  as  Matter  in  Atoibanox  of  a  contract  of  insur- 
ance, must  be  speciallj  pleaded:  Hoxi&  v.  Home  Ina.  Co,,  85  Am.  Dec  240^ 
and  note  251. 

Contract  of  Insurance,  when  Coiiflete:  Sheldon  v.  Conn,  Mut.  Fira 
Ina.  Co,,  65  Am.  Dec  565,  and  note  571;  Commercial  Ina.  Co,  v.  HaOock,  72 
Id.  379,  and  note.  The  former  case  shows  when  the  paymmt  of  the  premium 
is  not  a  oendition  precedent  to  the  taking  e£Eeot  of  the  oontnot  of  insumnoe. 


Harvey  and  Wipe  v.  Pottbb* 

[19  Louisiana  Annual,  914.] 

Pbofuhob  mAB  Riqht  to  Excavate  Canai*  for  the  purposes  of  navigation 
entirely  within  his  own  boundaries,  and  to  require  payment  for  its  use 
by  all  who  choose  to  avail  themselves  of  its  facilities. 

When  Propribtob  Constbuots  Waaxa  useful  for  the  public  upon  his  pri- 
vate property,  and  the  public  enjoys  the  benefit  of  these  works,  equity 
requires  that  for  the  benefit  received  oompensation  miat  be  retomedt  ne 
matter  under  what  name  it  is  claimad.  Theuseof  the  tenne  "tolls  and 
charges  "  does  not  defeat  the  right  of  recovery. 

Ths  opinion  contains  the  facts. 
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Saucier^  for  the  plaintiffs  and  appellees. 

So9eliu8  and  Phillips,  for  the  defendant  and  appellant. 

By  Court,  Taliafbrbo,  J.  The  plaiotiffa  sue  for  "  toUa  and 
charges,"  which  they  aver  defendant  owes  them  for  the  use 
of  a  canal  constructed  upon  their  own  land,  and  kept  in  order 
at  their  own  expense.  The  answer  is  a  general  denial,  with 
the  special  averment  that  plaintiffs  have  no  right  to  exact 
such  charges.  The  plaintiffs  had  judgment  in  the  court  be- 
low, and  the  defendant  has  appealed. 

It  seems  that  the  plaintiffs,  owning  a  body  of  land  in  tho 
parish  of  Jefferson,  right  bank,  extending  from  the  Mississippi 
River  five  or  six  miles  back  to  the  bayou  Barrataria,  have  en- 
larged and  much  improved  a  canal,  constructed  originally  by 
the  late  Mr.  Destretien,  father  of  Mrs.  Harvey,  one  of  the 
plaintiffs;  that  this  canal  affords  navigation  for  boats  of 
considerable  size;  and  that  great  facilities  are  offered  by  it  finr 
transporting  from  the  interior  wood,  lumber,  fish,  and  other 
commodities  destined  for  the  New  Orleans  market. 

The  defendant,  it  is  shown,  has  for  a  considerable  length  of 
time  availed  himself  of  the  use  of  this  canal  in  boating  wood 
and  lumber  to  the  market. 

The  plaintiffs  have  fully  established  the  facts  they  have 
alleged,  and  the  only  question  presented  is,  Has  the  proprietor 
of  a  tract  of  land  the  right  to  excavate,  entirely  within  his 
own  boundaries,  and  exclusively  at  his  own  expense,  a  canal 
for  the  purposes  of  navigation,  and  to  require  payment  for  its 
use  by  all  who  choose  to  avail  themselves  of  its  facilities?  It 
is  not  easy  to  perceive  how,  in  such  a  case,  the  public  become 
seised  of  the  right  to  the  gratuitous  use  of  advantages  afforded 
by  individual  labor  and  enterprise.  The  right  of  expropria- 
tion, it  is  true,  belongs  to  the  public,  and  the  land  and  canal 
so  constructed  upon  it  might,  under  constitutional  and  legal 
provisions,  become  public  property,  and  be  appropriated  tO' 
public  use.  But  where  no  public  need  exists  for  such  conver- 
sion, and  the  property  in  its  entirety  is  subjected  to  private 
ownership,  it  would  seem  that  the  proprietor  has  the  right,  in 
any  manner  he  deems  best,  to  render  that  property  most  pro- 
ductive, subject  only  to  the  rule.  Sic  utere  tuo  ut  aUenum  non 
lasdas.  We  are  unable  to  see  that  the  means  used  by  an 
owner  to  increase  the  value  of  his  property  makes  any  differ- 
ence in  regard  to  his  right  to  avail  himself  of  the  profits  aris- 
ing from  the  lawful  exercise  of  such  means.    If  he  constructs 
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works  useful  for  the  public  upon  his  private  property,  and  the 
public  think  proper  to  enjoy  the  benefits  of  these  works, 
equity  would  certainly  require  that  for  the  benefit  received 
compensation  should  be  returned.  Private  property  shall  not 
be  taken  for  public  uses  without  ample  remuneration  first 
made  to  the  owner.  This  is  a  fundamental  principle.  So  it 
would  seem  clearly  to  follow  that  private  property  cannot  be 
used  by  the  public  without  compensation  for  that  use.  Sup- 
pose the  plaintifiB  in  this  case  should  refuse  to  permit  the 
defendant  to  use  their  canal,  would  an  action  of  damages  lie 
against  the  owner?  If  not,  it  must  appear  that  the  defendant 
is  not  entitled  to  require  the  use  of  the  canal  free  of  charge,  as 
he  would  have  to  require  the  free  use  of  a  navigable  stream  or 
a  public  road.  But  the  defendant  bases  his  refusal  to  pay 
the  charges  demanded  by  plaintifis  on  the  ground  that  these 
charges  are  presented  in  the  shape  of  tolls,  or  rather  that  the 
plaintiffs  call  them  tolls. 

The  plaintiffs  in  their  petition  use  the  terms  "tolls  and 
charges."  The  objection  is,  that  no  one  can  exact  the  pay- 
ment of  a  toll  unless  he  has  been  vested  with  a  franchise  by  an 
act  of  the  legislature  which  enables  him  to  do  so.  This  ob- 
jection would  be  valid  if  applied  to  the  ])retensions  of  a  per- 
son who  without  such  franchise  should  demand  toll  on  a 
public  highway.  But  it  does  not  appear  that  the  canal  in 
question  has  in  any  manner  been  constituted  a  public  high- 
way. We  are  referred  by  the  defendant  to  the  case  of  Boyhin 
V.  Shaffer^  13  La.  Ann.  129.  In  that  case  there  was  some 
color  of  right  under  a  franchise.  The  legislature  had  con- 
ferred upon  a  navigation  company  certain  privileges,  and  the 
company  made  a  contract  with  Shaffer  to  do  a  part  of  the 
work,  for  which  it  granted  to  him  the  privilege  of  building 
locks  to  improve  the  navigation  of  a  bayou,  and  the  right  to 
demand  toll  for  the  use  of  the  locks.  The  question  seemed  to 
turn  upon  the  right  of  the  company  to  delegate  the  privilege 
to  require  toll,  and  the  court,  under  all  the  circumstances 
shown,  but  with  some  hesitation,  recognized  the  right.  But 
it  was  shown  that  the  bayou,  although  much  obstructed  by 
drifts,  was  at  some  stages  of  water  to  some  extent  navigable 
in  small  boats.  The  facts  in  that  case  differ  widely  firom  those 
in  the  case  not  now  before  the  court.  In  the  case  referred 
to  in  13  Louisiana  Annual,  the  bayou  was  indirectly  consid- 
ered a  public  highway. 

We  concur  with  the  judge  of  the  district  court,  that  Um 
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plaintiffs'  claim  arises  from  an  implied  contract  on  the  part 
of  the  defendant  to  compensate  the  plaintiffs  for  the  use  of 
their  property.  We  also  consider  it  unimportant  what  term  or 
expression  was  used  by  the  plaintiffs  to  denote  the  remunera- 
tion claimed  for  that  use.  They  made  no  pretension  to  a 
franschise,  or  to  be  authorized  by  law  to  exact  payment  under 
the  legal  sense  of  ^^  toll." 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs  in  both 
courts. 


Right  ov  Pbofhixiob  to  Ezoayatx  Channel,  way,  or  paaaago^  and  to 
exact  oompenaatioii  for  the  oae  thereof  by  the  public:  Wadnoorih  v.  Smiih,  2S6 
Am.  Deo.  525,  and  note  530;  Dtritiel  v.  Barnard,  48  Id.  507;  Gould  on  Wa- 
ten,  aeo.  142;  dting  with  approval  the  principal  case. 


Miller  v.  Schneider  and  Zubbrbier. 

L19  LouxuANA  Annual,  8Q0.] 

VioiOB  CANNOT  Plkdgb  OB  OivB  IN  PATMXNT  of  his  own  defai'pNpcff^ 
intmated  to  him  to  be  dispoeed  of  by  sale  for  his  prino^el. 

The  opinion  states  the  case. 

Hv/ntingtan,  for  the  plaintiff  and  appellee. 

Durant  and  Homory  for  the  defendants  and  appellants. 

By  Court,  Taliaferro,  J.  The  plaintiff  placed  in  the  hands 
of  Campbell  and  Bisland,  retail  grocers,  to  be  sold  by  them  on 
his  account,  five  casks  of  brandy,  for  which  they  gave  their 
receipt,  which  read  as  follows: — 

'*  Received,  New  Orleans,  April  18,  1865,  from  Mr.  Charles 
D.  Miller,  five  casks  brandy,  to  be  sold  for  three  dollars  per 
gallon  or  for  more,  if  it  can  be  realized,  or  subject  to  his  order. 
(Signed)  '^  Campbell  and  Bisland, 

pp.  Stafford." 

Campbell  and  Bisland,  being  indebted  to  the  defendants, 
transferred  the  brandy  to  them. 

The  plaintiff  brings  this  suit  against  the  defendants  to  re- 
cover the  brandy  or  its  value,  placed  by  him  at  $637.50.  He 
also  prays  judgment  besides  for  legal  interest  from  judicial 
demand. 

The  defendants  put  in  a  general  denial.  The  plaintiff  ob- 
tained judgment  as  prayed  for,  and  the  defendants  havv 
appealed. 
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The  leading  question  in  the  case  is,  Did  Campbell  and 
Bisland's  transfer  of  the  prc^rty  to  Schneider  and  Zuberbier 
ccmstitute  a  sale?  Campbell  aad  Bisland  qmadr  this  traosao- 
tion  were  factors;  and  factors  cannot  pledge  or  give  in  pay- 
ment of  their  own  debts  property  intrusted  to  them  to  be 
disposed  of  for  their  principals:  1  La.  Ann.  7. 

There  was  evidently  an  effort  to  mistify  the  character  of  the 
act  by  which  this  lot  of  brandy  passed  fiom  the  custody  of 
Campbell  and  l^riand  into  the  possession  of  the  defendants. 
An  '^ ominous  conjecture"  is  cast  upon  the  fairness  of  the 
transaction.  Campbell  and  Bisland  owed  Schneider  and  Zu- 
berbier a  thousand  dollars.  A  clerk  of  Campbell  and  Bisland 
testified  that  when  the  brandy  was  sent  to  the  defendants  they 
were  charged  with  it,  and  that  afterwards  he  was  instructed  to 
enter  it  as  a  cash  transaction.  This  was  some  time  in  June, 
1865.  In  August  afterwards,  Campbell  and  Bisland  went  into 
insolvency.  Another  clerk  of  that  house  testified  that  the 
brandy  was  sold  to  defendants,  and  that  he  made  out  the  bills; 
four  casks  having  been  sold  at  one  time,  and  one  cask  at  an- 
other time. 

Massey,  a  witness  and  agent  of  the  plaintiff,  testified  that 
on  coming  from  Matamoras  to  New  Orleans,  he  called  on 
Campbell  and  Bisland^  and  from  the  tenor  of  the  conversa- 
tion he  speaks  of  having  with  one  of  the  clerks,  it  seems  that 
the  transfer  of  the  brandy  to  the  defendants  was  not  com- 
municated to  him.  He  states  that  a  few  days  afterwards  he 
ascertained  that  the  brandy  had  been  sold  to  Schneider  and 
Zuberbier,  the  defendants;  that  upon  advice  of  counsel,  he 
went  immediately  to  one  of  the  partners  of  that  firm,  and 
notified  him  not  to  pay  Campbell  and  Bisland  for  the  brandy, 
and  received  for  answer  that  they  had  entered  a  credit  on 
their  books  for  it  in  favor  of  Campbell  and  Bisland.  The 
witness  states  that  this  occurred  between  the  18th  and  24th 
of  June.  Afterwards,  on  his  return  to  New  Orleans,  he  states 
that  in  an  interview  with  the  members  of  the  firm  (meaning 
the  defendants),  the  one  with  whom  he  had  previously  com- 
municated denied  having  told  witness  that  the  firm  had 
credited  Campbell  and  Bisland  with  the  proceeds  of  the 
brandy,  and  then  asserted  that  he  had  told  witness  they  had 
paid  Campbell  and  Bisland  for  it. 

The  bills  of  sale  of  the  brandy  are  dated,  the  one  on  the  2l8t 
of  Jmie,  and  the  other  on  the  23d  of  June. 

A  witness  on  behalf  of  the  defendants  swore  that  he  saw  the 
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bills  paid  in  money;  that  they  were  paid  by  the  lxx>k-keeper 
of  Schneider  and  Zuberbier.  The  testimony  of  this  witness, 
upon  the  whole,  is  of  that  character  that  it  cannot  be  consid- 
ered entirely  reliable.  One  of  the  clerks  of  Campbell  and 
Bisland,  who  testified,  being  recalled,  said  he  believed  the 
call  of  Massey,  the  agent,  upon  Campbell  and  Bisland  on  the 
subject  of  brandy  caused,  them  to  give  instructions  to  witness 
to  make  the  entries  on  the  books, — meaning  clearly  the  entry 
in  relation  to  passing  the  plaintiff's  property  over  the  defend- 
ants' '^  as  a  cash  transaction." 

A  careful  perusal  of  the  evidence  leaves  no  doubt  with  us 
that  the  transaction  was  a  dation  en  paiement,  and  not  a  sale. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs  in  both 
courts. 


Factor  oannot  Plkdob  as  Saonurr  for  his  individnal  debt  goods  of  his 
principal  consigned  to  him  for  sale:  Wright  ▼.  Solomon,  79  Am.  Deo.  196,  aad 
Bote  208. 


Bowman  v.  Gonbgal. 

[19  LOUISIAKA  AlfKUAL,  828.] 

Ck>iiTBAOT  TxnDiNo  TO  LsMD  AiD  TO  (jGswkdvratm  Fobois  during  the  Ute 
Ciyii  War  is  in  direct  violation  of  law,  void,  and  cannot  be  enforced. 

CJoirKT  wn<L  NOT  Lend  its  Aid  to  settle  disputes  relative  to  ccmtracts  repro- 
bated by  law.  It  will  notice  their  iUegality  ex  officio,  and  allow  it  to  be 
suggested  without  any  plea,  and  at  any  stage  of  the  proceedings. 

OoNTBACT  uxfBT  HAVK  IiAWTaL  PusposB;  and  if  it  have  an  unlawful  oause^ 
or  if  it  is  contrary  to  good  morals  or  publio  policy,  it  is  void. 

The  opinion  contains  the  facts. 

Harrison  and  iftmton,  for  tha  plaintiff  and  appellant. 

SuUivany  BUlingSj  and  Hughes^  for  the  defendant  and  appel- 
lee. 

By  Court,  Ilsley,  J.  The  present  action  grows  out  of  the 
fDllowing  agreement,  entered  into  in  Mississippi  on  the  27th  of 
March,  1863,  between  the  parties  to  this  suit:  — 

'^  Whereas  James  Gronegal  has  this  day  entered  into  a  con- 
tract with  John  J.  Pettus,  governor  of  the  state  of  Mississippi, 
whereby  the  said  Gonegal  agreed  to  exchange  fifty  thousand 
sacks  of  salt  for  cotton;  and  whereas  the  said  James  H.  Bow- 
man and  the  said  Gonegal  have  agreed  to  become  partners  in 
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the  said  contract;  and  whereas  the  said  Bowman  has  advanced 
five  thousand  dollars  in  cash,  to  be  used  as  capital  in  carrying 
the  said  contract  into  efifect;  now,  in  consideration  of  the  prem- 
ises, it  is  agreed  that  the  said  Bowman  becomes  an  equal  part- 
ner with  the  said  Gonegal,  with  said  John  J.  Pettus,  governor 
as  aforesaid,  and  all  profits  and  losses  arising  from  said  con- 
tract are  to  be  shared  and  divided  equally  between  the  said 
Bowman  and  the  said  Oonegal;  and  if  any  other  goods  of  any 
kind  are  brought  from  New  Orleans  by  the  said  Gonegal,  the 
said  Bowman  and  Gonegal  are  to  become  equal  partners  in  the 
same,  and  share  equally  all  profits  and  losses  arising  there* 
from." 

And  the  present  suit  is  to  recover  back  from  the  defendant 
the  five  thousand  dollars  in  cash  which  was  by  the  agreement 
to  have  been,  but  was  not,  used  by  the  defendant  to  carry  out 
the  same. 

The  answer  of  the  defendant  admits  the  receipt  of  the  nomi- 
nal amount  claimed  under  the  agreement,  but  avers  that  the 
said  sum  was  advanced  by  the  plaintiff  in  the  currency  of  the 
so-called  Confederate  States,  and  that  he  was  prevented  from 
using  it  on  account  of  the  unexpected  situation  of  military 
affairs,  and  the  change  in  the  lines  of  the  armies  of  the  United 
States  and  so-called  Confederate  States;  and  he  makes  a 
tender  of  the  amount  in  the  same  species  of  paper. 

There  was  judgment  in  the  court  below  for  the  defendant, 
and  the  plaintiff  has  appealed. 

It  is  urged  in  this  court  by  the  appellee  that  the  cause  of 
the  agreement  was  unlawfril  and  against  good  morals  and 
public  order;  but  it  is  contended,  on  the  other  side,  that  the 
question  of  illegality  in  the  consideration  or  object  of  a  written 
contract  is  properly  raised  in  only  one  of  two  modes:  1.  Where 
the  contract  on  its  face  admits  of  no  other  construction  but  an 
illegal  one;  2.  Where  the  contract  is  prima  fade  legal,  and 
the  defendant  brings  up  the  question  by  pleading  and  proving 
the  illegality. 

It  has  been  repeatedly  held  by  this  court  that  it  will  not 
lend  its  aid  to  settle  disputes  relative  to  contracts  reprobated 
by  law.  It  will  notice  their  illegality  ex  officio,  and  allow  it 
to  be  suggested  without  any  plea  and  at  any  stage  of  the  pro- 
ceedings: 2  Hennen's  Digest,  p.  1007,  sec.  1.  When  it  appears 
clearly  that  the  agreement  is  for  an  illegal  purpose,  the  court 
will  dismiss  the  parties;  but  this  is  in  the  interest  of  public 
justicei  and  not  of  the  party  who  seeks  to  profit  by  the  acts  of 
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his  adversary,  of  which  he  has  been  the  participant:  Denton  y. 
Erwin,  6  La.  Ann.  317. 

The  question  then  is,  whether  the  contracts  between  the  gov- 
ernor of  Mississippi  and  the  defendant,  and  between  the  plain- 
tiff and  the  defendant,  on  which  the  plaintiff's  action  is  based, 
read  in  connection  with  the  momentous  events  that  were  in 
progress  at  the  time  the  contracts  were  executed,  and  which 
we  notice  judicially,  are  stamped  with  illegality;  if  so,  the 
plaintiff's  action  must  be  dismissed.  Ubi  dantia  et  acceptarUii 
turpitvdo  versatur  non  posse  repeto  decimus. 

The  object  of  the  war  then  waged  was  on  the  part  of  one  of 
the  belligerents  to  sever  the  Union  and  to  destroy  the  govern- 
ment of  the  United  States,  and  any  contract  that  tended  to 
aid  in  the  consummation  of  that  object  was  in  direct  violation 
of  law;  and  it  was  manifestly  with  the  interest  of  promoting 
this  object  that  the  contracts  referred  to  were  entered  into. 
They  were  agreements  to  supply  enemies  of  the  United  States, 
whilst  a  st^te  of  war  was  existing,  with  a  large  quantity  of 
salt  and  other  goods  of  any  kind,  to  be  transported  from  New 
Orleans  into  the  lines  of  the  confederate  (so  called)  army. 

There  is  nothing  redeeming  on  the  face  of  the  contract  re- 
ferred to.  It  is,  in  view  of  the  then  existing  state  of  things, 
stamped  with  illegality,  and  nothing  appears  in  the  record  to 
efface  the  taint  with  which  it  is  imbued.  It  is  not  even  shown 
that  the  plaintiff  voluntarily  abandoned  the  speculation. 

In  Broom's  Legal  Maxims,  marginal  paging  643,  a  case  is 
put  which  seems  to  have  a  practical  bearing  on  the  position 
which  the  plaintiff  occupies  in  this  suit.  It  is  this:  "  If  A 
agrees  to  give  B  money  for  doing  an  illegal  act,  B  cannot,  al- 
though he  do  the  act,  recover  the  money  by  an  action;  yet  if 
the  money  be  paid,  A  cannot  recover  it  back."  So  the  pre- 
mium paid  on  an  illegal  insurance,  to  recover  a  trading  with 
an  enemy,  cannot  be  recovered  back,  though  the  underwriter 
cannot  be  compelled  to  make  good  the  loss.  And  at  page  645 
the  author  thus  sums  up  the  law  on  the  subject  of  illegality  as 
affecting  the  standing  of  parties  in  court: — 

"  Upon  the  whole,  then,  it  seems  that  the  true  test  for  deter- 
mining whether  or  not  the  objection  that  plaintiff  and  defend- 
ant were  in  pari  delicto  can  be  sustained,  is  by  considering 
whether  the  plaintiff  can  make  out  his  case  otherwise  than 
through  the  medium  and  by  the  aid  of  the  illegal  transaction 
to  which  he  himself  was  a  party.  For  instance,  A  based  an 
illegal  wager  with  B,  in  which  G  agreed  with  A  to  take  a  share; 
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B  lost  the  wager,  and  A,  in  expectation  that  B  would  pay  the 
amount  on  a  certain  day,  advanced  to  C  his  share  of  the 
winnings.  B  died  insolvent  before  the  day,  and  the  bet  was 
never  paid;  it  was  held  that  A  could  not  recover  from  C  the 
sum  thus  advanced."  "  The  plaintiff,"  observed  Gibbs,  C.  J.,  in 
Simpson  v.  BlosSy  7  Taunt.  246,  250,  "says  the  payment  was 
on  a  condition  which  has  failed,  but  that  condition  was  that 
B,  who  was  concerned  with  the  plaintiff  and  defendant  in  the 
illegal  transaction,  should  make  good  his  part  by  paying  the 
whole  bet  to  the  plaintiff,  and  it  is  impossible  to  prove  the  fail- 
ure of  this  condition  without  going  into  the  illegal  contract  in 
which  all  the  parties  are  equally  concerned." 

We  think,  therefore,  that  the  plaintiff's  claim  is  so  mixed 
up  with  the  illegal  transactions,  in  which  he  and  the  defend- 
ant B  were  jointly  engaged,  that  it  cannot  be  established  with- 
out going  into  proof  of  that  transaction,  and  therefore  cannot 
be  enforced  in  a  court  of  law. 

In  the  case  of  Armstrong  v.  Foley j  11  Wheat.  258,  as  was 
said  by  this  court  in  Davis  v.  Holbrooke  1  La.  Ann.  178,  the 
supreme  court  of  the  United  States,  through  its  organ,  Chief 
Justice  Marshall,  lays  it  down  as  a  general  principle,  which  is 
perfectly  settled,  that  no  action  can  be  maintained  on  a  con- 
tract the  consideration  of  which  is  wicked  in  itself,  or  pro- 
hibited by  law;  and  the  court,  after  declaring  valid  contracts 
unconnected  with  the  original  illegal  act,  although  remotely 
caused  by  it,  continues:  — 

"  But  if  the  importation  is  the  result  of  a  scheme  between 
the  plaintiff  and  defendant,  or  if  the  defendant  has  any  inter- 
est in  the  goods,  or  if  they  are  consigned  to  him  with  his 
privity,  in  order  that  he  may  protect  them  from  the  owner,  a 
promise  to  repay  any  advances  made  under  such  understand- 
ing or  agreement  is  utterly  void":  Davis  v.  Holbrookj  1  La. 
Ann.  178;  Gravier  v.  Garrahy,  17  Id.  131  [36  Am.  Dec.  608]. 

A  contract  must  have  a  lawful  purpose;  and  if  it  have  an 
unlawful  cause,  if  it  be  contrary  to  good  morals  or  public 
order,  it  can  have  no  effect:  Civil  Code,  arts.  1772,  1887,  1888; 
Pothier's  Obligations,  sees.  43  et  seq.;  Barile  v.  Golemany  4  Pet. 
186. 

Marcade,  differing  from  many  jurisconsults,  imbued  with  the 
doctrine  of  the  Roman  law,  and  taught  by  Pothier,  claims  that 
the  law  cannot  be  invoked  to  sustain  an  action  based  upon  an 
illicit  agreement.  He  says  the  articles  of  the  French  Code, 
identical  with  our  own,  will  not  permit  one  man  to  enrich 


Jane,  1867.]    Mandbvtlle  v.  Bank  of  Louibiaha.  641 

himBelf  at  the  expense  of  another.  And  that  article  1876,  Code 
Napoleon,  declares,  in  the  most  absolute  manner,  that  whoever 
receives  what  is  not  due  to  him  must  restore  it,  without  any 
distinction, — why  or  how  the  thing  not  due  came  into  his 
hands.  This  obligation  of  restoration  with  us  exists  only  in 
cases  in  which  an  illegal  benefit  arises  from  a  lawful  act 

Our  courts  will  not  condescend  to  decide  controversies 
tainted  with  illegality  or  immorality,  as  nemo  aUegana  tuam 
turpitudinem  eat  audiendue.  They  deem  such  agreements  ab- 
solute nullities,  and  qv>od  nuUius  est  confirmari  nequit. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
plaintiff's  action  be  dismissed,  at  the  cost  of  the  appellant. 


€k>UBT  WILL  NOT  LsND  ITS  AiD  to  MtUe  duputes  relative  to  invalid  oon- 
traota.  It  will  notice  their  illegality  ex  officio,  and  allow  any  plea  at  any 
■tage  of  the  proceedings:  Schmtdt  v.  Barker ,  87  Am.  Deo.  627,  and  note  53Z 

CoNTKACT  PBOHiBrnED  BT  Law  IS  VoiD:  Sckmidi  V.  Barker ,  87  Am.  Deo. 
627.  So  ia  one  which  is  against  pablio  policy:  Id.,  and  note;  Okh  L.  L  4t  T. 
Oo.  V.  JTcnAivKff'  /.  it  T.  Co.,  63  Id.  742. 


Mandbyille  and  Montqombby  V.  Bank  of  Lou- 
isiana. 

[19  LOUISIAJIA  AKKUAL,  192.1 

Obdu  ov  Mhjtabt  Oojoiajxtxebl  Dimmo  Latb  Civil  Wab  reqniring  a 
bank  to  pay  to  him  certain  moneys  was  equivalent  to  a  garnishment  of 
snch  moneys. 

Fatkxnt  IIadx  bt  Bank  ov  Monxtb  Dvk  Om  ov  rra  Dkposeiors,  to  a 
military  commander,  porsaant  to  his  order,  operates  as  a  discharge  ol 
inch  bank,  and  sach  depositor  cannot  recover  his  deposit  from  the  bank. 
The  bank  had  no  right  to  qaestion  the  legality  or  propriety  of  the  order» 
and  no  power  to  resist  its  enforcement. 

The  opinion  states  the  facts. 

Morgan  and  New,  for  the  plaintiffs  and  appellants. 

Taylor,  for  the  defendant  and  appellee. 

By  Court,  Labauve,  J.  The  plaintiffs  claim  of  the  defend- 
ant the  sum  of  $13,963.64,  which  they  allege  they  had  de« 
posited  in  the  Bank  of  Louisiana;  that  the  same  has  never 
been  paid  to  them,  although  amicably  demanded. 

The  answer  contains  a  general  denial,  and  further,  that  in 
▼irtue  of  divers  orders  issued  by  Major-Oeneral  Banks,  and 
particularly  one  directed  to  Capt.  T.  M.  McClure,  to  take  pos- 
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session  of  the  balances  of  persons  who  left  the  city  on  its  occu- 
pation by  the  Union  troops  and  have  not  returned,  and  hold 
them  for  the  government,  subject  to  any  just  claims  that  he 
made  against  them,  the  said  sum  of  $13,963.64  was  withdrawn 
from  the  bank  by  said  T.  M.  McClure,  and  that  said  bank  is 
not  responsible. 

The  district  court  gave  judgment  for  defendant,  and  the 
plaintiffs  appealed. 

There  is  no  dispute  about  the  facts. 

The  judge  a  quo,  in  giving  judgment,  said:  '^  This  case  being 
identical  in  every  respect  with  that  of  Dorr  v.  Bank  of  Lou- 
inana,  No.  17,163,  of  the  docket  of  this  court,  the  reasons  as- 
signed for  a  judgment  in  that  case  must  apply  to  this  case." 

We  have  carefully  examined  that  opinion,  which  is  found  in 
the  record,  and  we  fully  concur  with  our  learned  brother  of  the 
district  court,  and  for  the  reasons  by  him  assigned  the  judg- 
ment appealed  from  must  be  affirmed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  ap- 
pealed from  be  affirmed,  with  costs. 

The  opinion  rendered  in  the  case  of  Dorr  ▼.  Bank  of  Loi/h 
iriana,  and  herein  adopted,  is  as  follows:  — 

"The  plaintiff  in  this  case,  acting  in  the  capacity  of  admin- 
istrator of  the  succession  of  the  late  J.  A.  Simpson,  claims 
from  the  Bank  of  Louisiana  the  sum  of  $26,610,  which  he 
shows  had  been  deposited  in  said  bank  to  the  credit  of  the 
deceased  in  the  years  1861  and  1862. 

"The  defense  set  up  against  the  demand  is,  that  the  bank 
is  not  liable  to  the  plaintiff  for  the  sum  claimed,  or  for  any 
part  thereof,  owing  to  the  fact  that  under  an  order  issued  by 
the  commanding  general  of  this  department  on  the  17th  of 
August,  1863,  the  several  banks  and  banking  corporations  in 
this  city  were  required  to  pay  over  without  delay  to  Col. 
8.  B.  Holabird,  chief  quartermaster,  or  to  such  officer  of  the 
quartermaster  department  as  the  colonel  might  designate,  all 
moneys  in  their  possession  belonging  to  or  standing  upon  their 
books  to  the  credit  of  any  person  registered  as  an  enemy  of 
the  United  States,  or  engaged  in  any  manner  in  the  military, 
naval,  or  civil  service  of  the  so-called  Confederate  States,  or 
who  shall  have  been  or  may  after  the  issuance  of  the  order  be 
convicted  of  rendering  any  aid  or  comfort  to  the  enemies  of 
the  United  States.  And  that  in  compliance  with  said  order, 
the  aforesaid  sum  of  $26,610,  then  standing  in  the  books  of  the 
bank  to  the  credit  of  the  deceased,  was  paid  over  to  T.  M.  Mc- 
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dure,  acting  quartermaster,  who  was  the  officer  delegated  by 
Colonel  Holabird  to  receive  the  moneys  referred  to  in  the  com- 
manding general's  order,  and  who  was  at  the  flijame  time  one 
of  the  commissioners  in  charge  of  the  effects  of  the  bank  as 
liquidators  under  military  appointment. 

'*The  facts  of  the  case  are  quite  simple;  they  are  such  as  rep- 
resented by  the  pleadings,  with  this  additional  evidence:  that 
J.  A.  Simpson,  who  died  in  December,  1863,  was,  at  the  time 
of  his  death,  between  sixty-three  and  sixty-seven  years  of 
age,  and  a  resident  of  the  state  of  Alabama,  to  which  he  had 
moved  in  the  early  part  of  1863,  from  the  state  of  Florida; 
that  up  to  the  day  of  his  death  he  was  not  employed  in  the 
armies  of  the  so-called  Confederate  States;  that  he  occupied 
no  civil  position  whatever  under  the  confederate  government, 
and  that  he  was  not  known  to  be  otherwise  than  a  loyal  citi- 
len  of  the  United  States. 

"Under  this  state  of  facts,  the  question  to  be  decided  is 
this:  Can  the  bank  he  held  liable  to  the  plaintiff,  as  the 
administrator  of  Simpson's  estate,  for  the  moneys  which  this 
latter  had  to  his  credit  in  the  books  of  the  bank,  notwith- 
standing the  fact  that  the  bank  has  already  paid  over  these 
moneys  to  the  acting  quartermaster,  McClure,  under  the  mili- 
tary order? 

"On  the  part  of  the  plaintiff,  it  is  contended  that  when  the 
money  was  paid  to  McClure,  the  relation  in  which  Simpson 
and  the  bank  stood  towards  each  other  was  not  that  of  de- 
positor and  depositary,  but  simply  that  of  creditor  and  debtor; 
that  the  payment  transferred  no  property  of  Simpson  to  Mc- 
Clure, but  turned  over  to  him  the  property  of  the  bank;  and 
hence,  it  is  argued  that  the  bank  did  not  by  the  fact  of  the 
payment  cease  to  be  the  debtor  of  the  plaintiff,  but  still  owes 
him,  or  rather  his  estate,  the  amount  claimed,  notwithstand- 
ing the  payment. 

"  It  is  evident  that  the  real  position  in  which  the  contend- 
ing parties  stood  towards  each  other  when  the  payment  was 
made  to  McClure  was  that  of  creditor  and  debtor.  Upon  this 
question  there  can  be  no  reasonable  doubt.  The  deposit  of 
Simpson  with  the  bank  was  not  a  special  hut  an  ordinary  de- 
posit; the  bank  had,  then,  the  right  to  use  his  money;  it  be- 
came its  own  property,  and  the  bank  became,  at  the  moment 
of  the  deposit,  the  debtor  of  Simpson  to  the  extent  of  the 
sum  deposited.  That  doctrine  is  recognized  in  the  cases  of 
Matthews  v.  Creditors^  10  La.  Ann.  323,  and  Simonu  ▼.  Bearij 
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10  Id.  346;  but  admitting  the  fact  that  Simpson  was  the 
creditor  of  the  bank  when  McClure  required  of  the  latter  a 
compliance  with  the  order  of  the  commanding  general,  I  am 
at  a  loss  to  conceive  by  what  principle  of  law  or  of  equity 
Simpson  could  be  justified  in  claiming  to  be  still  a  creditor 
of  the  bank,  notwithstanding  the  payment  to  McClure.  The 
order  of  the  major-general,  requiring  the  banks  and  banking 
corporations  in  this  city  to  pay  over  to  the  chief  quartermas- 
ter all  moneys  in  their  books  standing  to  the  credit  of  the 
persons  referred  to  in  the  order,  was  in  all  respects  equiva- 
lent to  a  garnishment  in  the  hands  of  the  banks  of  all  claims 
for  money  out  of  deposits  which  the  parties  named  in  the 
order  held  against  the  banks  and  banking  corporations,  and 
all  payments  made  under  the  order  was  compulsory,  and 
must  necessarily  operate  a  discharge  in  favor  of  the  banks,  as 
would  a  payment  made  by  a  garnishee  to  a  plaintiff  in  a  regu- 
lar garnishment  process.  What  was  seized  upon,  confiscated 
or  sequestered,  and  taken  possession  of  by  McClure  under  the 
major-general's  order,  was  not  the  identical  moneys  which 
had  originally  been  deposited  by  Simpson  with  the  bank,  and 
which,  at  the  very  moment  of  the  deposit,  became  the  prop- 
erty  of  the  bank,  nor  was  it  the  property,  effects,  or  moneys 
of  the  bank,  but  the  property  of  Simpson  himself;  that  is,  his 
claim  against  the  bank  for  moneys  deposited. 

^' Hence  it  follows  that  his  claim  being  the  thing  confis- 
cated and  taken  by  McClure  from  the  bank,  all  his  rights 
under  it  passed  over  to  McClure  under  the  order  of  the  major- 
general,  and  the  payment  made  to  McClure  must  necessarily 
have  released  the  bank. 

"But  it  is  insisted  that  the  order  issued  by  the  commanding 
general  on  the  17th  of  August,  1863,  was  unauthorized  by  law; 
that  it  did  not  reach  Simpson,  because  he  was  not  in  the  cate- 
gory of  those  persons  contemplated  by  the  major-general^ 
which  is  a  fact  that  could  have  easily  been  shown  by  the  bank; 
that  for  these  reasons  the  bank  should  have  resisted  the  en- 
forcement of  the  order,  and  that  its  neglect  to  do  so  has  worked 
upon  the  plaintiff  an  injury  for  which  the  bank  should  be  held 
responsible. 

"So  far  as  the  legality  of  the  order  is  concerned  is  of  no  con- 
sequence here,  for  the  bank  had  no  right  to  question  it;  no 
more  so  than  it  had  the  right  to  put  at  issue  its  propriety: 
Foster  v.  MUsoe,  2  Pet.  253;  but  even  if  it  did  possess  that 
right,  it  certainly  had  not  the  power  to  enforce  the  right,  and 
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it  cannot/  therefore,  be  accused  of  neglect  for  not  doing  what 
it  had  no  power  or  means  to  do.  Nor  was  it  the  province  of 
the  bank,  or  within  its  power,  to  determine  whether  or  not  the 
plaintiff  was  affected  by  the  order;  the  determination  of  that 
question  was  evidently  left  with  the  military,  for  they  alone 
had  the  means  of  ascertaining  the  status  of  every  one.  But 
be  that  as  it  may,  and  conceding  that  the  bank  may  be  accused 
of  gross  negligence  by  the  plaintiff,  that  negligence  would  per- 
haps authorize  a  judgment  against  it  in  a  suit,  for  damages, 
but  certainly  not  in  this  suit,  where  no  damages  are  claimed. 

*^But,  furthermore,  another  circumstance  in  the  case  strongly 
militates  in  favor  of  the  defendant.  It  is  shown  that  when 
McClure  received  the  amount  of  money  standing  to  the  credit 
of  Simpson  in  the  books  of  the  bank,  the  latter  was  not  under 
the  administration  of  the  directors.  A  commission  of  liqui- 
dators, of  whom  McClure  was  one,  had  taken  possession  of  it; 
these  had  been  appointed  by  the  military,  consequently  their 
act  in  paying  over  the  money  to  McClure  was  not,  properly 
speaking,  the  act  of  the  bank,  but  was  the  act  of  the  military, 
for  which  it  is  neither  just  nor  equitable  that  the  bank  should 
be  made  to  suffer.'^ 


Clapf  k  Co.  V.  Phblps  k  Co.     Grippbn  k  Co^ 

Inteevenoes. 

[19  LoviBiJLNA  Annual,  46L] 

IllTBIftVaMOll  HAT  JOIN  KITHSB    PLAINTIFF  OB  DlFIKBAlTT  in  th«  principtl 

aetioii,  or  he  may  oppose  both  when  his  interest  reqaires  it;  but  he  can* 
not»  without  the  oonaent  of  plaintiff^  be  rabctitated  in  the  place  and 
■tead  ol  the  defendant. 

IxTKBYENOB  Staitdb  III  Chabactkb  OF  PLAINTIFF  before  the  court,  as  to 
the  natore  of  his  title  and  the  object  of  his  demand,  and  is  governed  in 
his  pleadings  bj  the  roles  of  practice  which  appl j  to  plaintiffs  in  prin- 
oipal  demands. 

WBBff  DnufDAHT  nr  hib  Answkr  neither  denies  the  legal  right  of  the 
plaintiff  to  recover,  nor  the  truth  of  the  aUegations  in  his  petition,  thej 
are  taken  to  be  confessed,  and  the  plaintiff  in  such  case  need  not  adduce 
proof  in  support  of  his  claim  or  demand. 

Imtkrvutor  oannot  Bokd  Proputt  in  the  custody  of  the  sheriff  under 
■equeetration,  as  the  right  to  bond  property  sequestered  is  given  only  to 
the  parties  to  the  action;  first  to  defendant,  and  if  he  neglects  to  exer- 
eiae  the  privilege  within  ten  days  after  the  seizure,  then  to  the  plaintifll 

Omxaok  of  Clekk  of  Coubt  authorising  intervener  to  bond  property  in  the 
oostody  of  the  sheriff  under  sequeetration  is  void. 


Ths  opinion  states  the  case. 

Am.  Die  Vol.  XCII-«5 
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71  T.  and  A.  D.  Landj  for  the  plaintiffs. 
Hiehs  and  HaU^  for  the  defendants. 

By  Court,  Ilslby,  J.  From  a  judgment  rendered  in  fitYor  mi 
ihe  plaintiffs  for  the  cotton  claimed  in  their  petition,  the  inter- 
veners, Griffon  &  Co.,  have  appealed,  and  in  this  court  hav» 
filed  an  assignment  of  errors  on  which  they  rely  for  a  reversal 
of  the  judgment 

We  shall  consider  the  errors  assigned  in  the  order  of  assign- 
ment. 

1.  That  the  court  below  erred  in  refusing  to  permit  th» 
intervenors  to  appear  and  plead  as  defendants  in  the  actioD, 
in  the  place  and  stead  of  the  defendants,  Phelps  &  Co. 

1.  An  intervenor  may  join  either  plaintiff  or  defendant  iu 
the  principal  action,  or  he  may  oppose  both  when  his  interest 
requires  it,  but  he  cannot,  without  the  consent  of  the  plaintiff, 
substitute  himself  in  the  place  and  stead  of  the  defendant: 
C.  P.  889,  390,  and  amendment.  If  the  law  were  otherwise^ 
the  legal  rights  of  a  plaintiff  might  be  entirely  defeated.  A 
demand  in  intervention  is  but  an  accessory  to  a  main  action: 
Todd  V.  Spouce,  14  La.  Ann.  427. 

2.  That  the  court  erred  in  dismissing  the  petition  of  inter- 
vention on  an  exception  filed  by  the  plaintiff. 

II.  The  exception  was  to  the  petition,  on  the  ground  that  ii 
did  not  disclose  the  origin  and  nature  of  the  pretented  titie  <d 
the  intervenors,  the  name  and  residence  of  the  vendor  of  the 
intervenors,  nor  the  place,  price,  or  any  other  circumstance  of 
a  contract  of  sale  or  other  mode  of  acquiring  titie  to  property. 
The  plaintiffs,  in  their  exception,  prayed  the  court  to  order 
the  intervenors  to  amend  their  petition  in  the  particulars  or 
circumstances  mentioned,  and  in  default,  to  dismiss  it,  on  the 
ground  of  vagueness  and  uncertainty  in  its  allegations.  The 
court  sustained  the  exception  and  granted  leave  to  the  inter- 
venors to  amend  their  petition,  but  they  refused  to  amend, 
and  the  petition  was  dismissed  as  prayed  for  in  the  exception. 
An  intervenor  stands  in  the  character  of  plaintiff  before  the 
court  as  to  the  nature  of  his  title  and  the  object  of  his  demand, 
and  is  governed  in  his  pleadings  by  the  rules  of  practice  which 
apply  to  plaintiffs  in  principal  demands:  C.  P.  172;  Hennen't 
Digest,  verbo  Pleadings,  v.  (a)  (3). 

3.  That  the  court  erred  in  rendering  judgment  in  fitvor  of 
plaintiffs,  upon  the  answers  filed  by  defendants,  Phelps  A  Ca 
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m.  The  answer  of  the  defendants  was  a  disclaimer  of  any 
title  or  ownership  of  the  cotton  on  their  part,  and  as  a  dis- 
claimer of  title  and  ownership,  the  answer  neither  denied  nor 
put  at  issue  any  of  the  allegations  of  the  plaintiff's  petition. 

The  object  of  pleading  is  to  present  an  issue  either  of  law 
or  of  fEtct,  on  which  the  court  can  pass  a  judgment  between 
the  parties  to  the  suit,  and  when  a  defendant,  in  his  answer 
filed  in  the  cause,  neither  denies  the  legal  right  of  the  plain- 
tiff to  recover,  nor  the  truth  of  the  allegations  of  his  petition, 
they  are  taken  by  the  court  to  be  confessed:  Nermier  t.  Coistj 
6  Mart.  (La.)  56;  AHn  y.  Bedford,  4  La.,  N.  S.,  615. 

The  plaintiff,  in  such  a  case,  is  dispensed  from  the  necessity 
of  adducing  or  administering  proof  in  support  of  his  claim  or 
demand. 

4.  That  the  court  erred  in  refusing  to  set  aside  the  judgment 
dismissing  the  petition  of  intervention;  and  also  in  refusing 
to  set  aside  the  judgment  rendered  in  favor  of  the  plaintiffs  on 
the  answer  filed  by  the  defendants. 

IV.  For  the  reasons  stated  in  considering  second  and  third 
assignments  of  errors,  the  court  below  did  not  err  in  refusing 
to  disturb  the  judgment;  and, 

5.  That  the  court  erred  in  permitting  the  plaintiff  to  bond 
the  cotton  after  the  intervenors  had  obtained  an  order  from 
the  clerk  of  the  court  authorizing  them  to  bond  it 

V.  The  intervenors  had  no  right  to  bond  the  cotton  under 
the  provisions  of  the  law,  and  in  no  case  could  they  be  per- 
mitted to  do  so  when  in  the  custody  of  the  sheriff  under  a  se- 
questration, in  the  absence  of  a  decree  or  order  of  the  judge ' 
rendered  contradictorily  between  the  plaintiffs  and  the  inter- 
venors. 

The  right  to  bond  property  sequestered  is  only  given  by  the 
law  to  the  parties  to  the  action:  first,  to  the  defendant;  and 
if  he  neglects  to  exercise  the  privilege  within  ten  days  after 
the  seizure,  then  to  the  plaintiff:  G.  P.  279,  and  amendments. 
The  order  of  the  clerk  authorizing  the  intervenors  to  bond  the 
cotton  was  without  warrant  or  authority  of  law,  and  was  there- 
fore without  any  legal  effect;  and  it  was  the  duty  of  the  dis- 
trict judge  to  disregard  the  action  of  the  clerk,  and  to  grant 
an  order  to  bond  in  favor  of  the  plaintiffs,  the  parties  legally 
entitled  to  it. 

It  is  therefiore  ordered,  adjudged,  and  decreed  that  th« 
judgment  of  the  lower  court  be  affirmed,  with  co0tt« 


6i8  NoBTON  V.  Dawson  and  Booax.      [LgaisuuiA. 

Imtjkvmiiob^  Biobtb  ov,  akd  What  Ihtkbibt  mnst  hAT*  In  mattar  ia 
Utigation:  Hi^m  ▼.  Vokano  Water  Co.^  73  Am.  Deo.  660»  and  noU  578;  Nmm 
OrUam  etc  Co,  r.  Beard^  79  Id.  682,  and  note  686. 

AyxBMXNTB  nr  Ck>MFLAiziT  SOT  DnrnD  are  taken  te  be  troet  Bmkomt  r. 
87  Am.  Deo.  9^  end  note  94. 


NoBTON  V.  Dawson  and  Bogan. 

[19  LoniexAJiA  Anhual,  464.] 

Note,  GoNsisuuTioir  vor  WmoH  is  €k>NFiDKRAn  ItanRv  if  m 
end  reprobated  contract,  which  cannot  be  enforoed. 

OOWXDERATK    CUBBXNOT  WAS    CrKATKD  TO  ASSIBT  BKBXLUOir  i^alMi  tilO 

government,  and  the  giving  ctroalation  to  it  wm  faBmonl  wmA,  a§dnift 

pabUo  policy. 

The  opinion  contains  the  facts. 

Ltwi»  and  Hunter,  for  the  plaintiff 
Ryan  and  White,  for  the  defendants. 

By  Court,  Labauvb,  J.  This  snit  is  brought  on  a  pramia- 
sory  note  for  one  thousand  dollars,  the  consideration  of  which 
is  proved  to  be  treasury  notes  of  the  so-called  Confederate 
States. 

Judgment  was  rendered  in  favor  of  plaintiff  for  five  hundred 
dollars  in  gold,  and  the  defendants  appealed. 

Parol  evidence  was  properly  admitted  to  prove  the  consid- 
eration of  the  note,  although  excepted  to,  and  to  show  that  it 
was  confederate  money.  This  kind  of  currency  was  created 
to  assist  the  rebellion  against  the  government,  and  the  giving 
circulation  to  it  was  immoral  and  against  public  policy;  and 
it  was  well  settled  that  in  immoral  and  reprobated  oontractSy 
parol  evidence  is  admitted  to  vary  and  contradict  written  con- 
tracts. We  cannot  enforce  this  obligation,  according  to  many 
decisions  of  this  court:  Slidell  v.  Pritehard,  5  Bob.  (La.)  101; 
Mouton  V.  NobUy  1  La.  Ann.  192;  HeHz  v.  Wilder,  10  Id.  199; 
Foz  V.  New  OrUana^  12  Id.  154  [68  Am.  Dec.  766]. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  and 
the  suit  dismissed,  at  the  oosts  of  the  plaintifE^  in  both  courts. 


CASES 

IK  THX 
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ov 
MAINE. 


Calep  V.  Calef. 

]54  MaIHX,  8S5.J 

Ck>UBT  ov  Maine  cannot  Grant  Drroaxm  to  partiM  who 
mairied  in  another  Btate  and  never  resided  in  Maine,  but  who,  soon  afber 
the  marriage,  entered  the  state  on  aviait  and  spent  foor  days  th<f% 
living  together  as  husband  and  wife;  such  visit  is  not  a  oohabitatiflB 
within  the  act  regolating  divorces. 

Libel  for  divorce.    The  opinion  containB  the  fiicta. 
Davis  and  Drummondj  for  the  libelant. 

By  Court,  Affleton,  G.  J.  This  is  a  libel  for  a  divoicei  the 
libelee  being  a  resident  of  Massachusetts. 

By  the  Revised  Statutes  of  1857,  c.  60,  sec.  2,  ''a  divoroe 
from  the  bonds  of  matrimony  may  be  decreed  by  any  justice 
of  the  supreme  judicial  court,  at  any  term  thereof,  in  the 
county  where  either  party  resides  at  the  time  of  filing  the  libel, 
when,  in  the  exercise  of  a  sound  discretion,  he  deems  it  reason- 
able and  proper,  conducive  to  domestic  harmony,  and  con- 
ostent  with  the  peace  and  morality  of  society,  if  the  partiee 
were  married  in  this  state,  or  cohabited  here  after  marriage." 

The  parties  to  this  libel  were  married  in  Rhode  Island  on 
the  18th  of  June,  1860.  They  never  resided  together  in  Maine, 
but  soon  after  their  marriage  they  came  into  this  state  on  a 
visit,  and  spent  four  days  here,  living  together  as  husband  and 
wife. 

The  question  presented  is,  whether  visiting  is  cohabiting 

640 
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within  the  act  under  and  by  virtue  of  which  a  divorce  is 
claimed. 

The  primary  meaning  of  the  word  '^  cohabit"  is  to  dwell  with 
Bome  one, — not  merely  to  visit  or  see  them.  It  includes  more 
than  that.  Such,  too,  is  the  meaning  as  determined  by  its 
derivation,  being  compounded  of  cauj  with,  and  habitOy  to  dwelL 
Worcester  defines  the  word  thus:  ''To  dwell  with  another  in 
the  same  place."  Webster's  definition  is:  ''To  dwell  with;  to 
inhabit  or  reside  in  the  same  place  or  country;  to  dwell  or 
live  together,  usually  or  often  applied  to  persons  not  legally 
married."  Richardson  gives  the  meaning  thus:  "To  have, 
hold,  or  keep  a  dwelling  or  abiding  place;  to  dwell  or  abide 
together  with."  Bouvier  defines  cohabitation  as  "living  to- 
gether." The  law  presumes  the  husband  to  cohabit  with  his 
wife,  even  after  a  voluntary  separation  has  taken  place  between 
them.  It  is  otherwise  when  there  has  been  a  sentence  of 
separation. 

In  England,  in  the  ecclesiastical  courts,  matrimonial  inter* 
course  is  distinguished  from  matrimonial  cohabitation.  The 
case  of  Orme  v.  Orme,  2  Add.  Ecc.  382,  was  a  suit  brought  by 
a  wife  against  the  husband  for  restitution  of  conjugal  rights. 
It  was  there  held  that  the  court  can  only  interfere  in  the  way 
of  restitution  when  matrimonial  cohabitation  is  suspended; 
that  the  single  duty  it  can  enforce  by  a  decree,  in  a  suit  of  this 
nature,  is  that  of  married  parties  living  together;  that  it  can- 
not attempt  to  enforce  anything  in  addition  to  this.  Hence  it 
is  incompetent  for  the  wife  to  sue  the  husband,  or  the  husband 
the  wife,  "for  restitution  of  conjugal  rights"  pending  cohabita- 
tion. So  Sir  William  Scott,  in  Foster  v.  FosteVj  1  Hagg.  Bee. 
144,  adopts  the  remark  of  Dr.  Harris,  that  "the  duty  of  matri- 
monial intercourse  cannot  be  compelled  by  this  court,  though 
piatrimonial  cohabitation  may."  As  to  the  meaning  of  the 
word  "cohabitation,"  see  1  Bishop  on  Marriage  and  Divorce, 
sec.  777,  note  1,  where  the  question  is  fully  and  ably  discussed. 

We  do  not  think  the  legislature  intended  to  confer  jurisdic- 
tion over  every  traveler  who  was  journeying  in  the  state,  or  on 
a  mere  visit  to  a  friend.  They  intended  the  section  to  apply  to 
those  who  were  living  together  in  one  house  as  their  home, — 
to  those  who  were  dwelling  together  in  some  place  in  the  state, 
and  not  to  foreigners,  who  were  temporarily  in  the  state  on  ti 
visit  of  friendship  or  pleasure,  and  not  residing  and  having  no 
intention  to  reside  in  this  state. 

Libel  dismissed. 
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Kent,  Walton.  Diokebson,  Babbows,  and  Taplet,  JJ., 
ooncurred. 


JumsDicnov  to  Qbaitt  DnroBcn,  whtn  cue  or  both  pirtlM  an  non* 
nndentt:  HvJtMl  t.  HMeU,  02  Am.  Deo.  702;  and  note;  Hamemr  t. 
Turner,  7  Id.  203. 

Thb  FBnroiFAL  OASI  n  iollowxd  with  apfbotal  in  8immtd$  t.  Simmii, 
MttMaaa.  672;  Bomr.  Bo9i,  103 Id.  007;  Lomtr.  LotO,  129 Id.  17. 


Fbndebson  V.  OWBN« 

[M  UAXvm,  in] 

Whin  It  n  Nbobsbabt  to  Dbtxrminb  Datb  ov  Papxb  oAred  in  e?i^ 
denoe,  and  the  month  la  ao  inarfcifioially  written  that  upon  inapeotioa 
the  preaiding  judge  la  nnable  to  determine  whether  it  dioold  be  read 
June  or  January,  extraneous  evidenoe  is  admiiiaible  to  dhow  the  true 
date,  and  the  qneation  is  a  proper  one  for  the  jury. 

Whethbb  Csbtaih  Chakaotxbs  wxbb  ImnEVDXD  to  repreaent  one  word  or 
another,  ia  a  queation  ol  fact  to  be  determined  by  the  jury. 

Abbumpsit  on  a  promissory  note.  The  opinion  states  the 
fusts. 

Vinton  and  Dennett^  for  the  plaintiff. 

Stnmt  and  Oage^  for  the  defendant. 

By  Court,  Walton,  J.  When  it  is  neoeesary  to  determine 
the  date  of  a  paper  offered  in  evidence,  and  the  name  of  the 
month  is  so  inartificially  written  that  upon  inspection  the 
presiding  judge  is  unable  to  determine  whether  it  should  be 
read  June  or  January,  extraneous  evidence  is  admissible  to 
■how  the  true  date,  and  the  question  is  a  proper  one  to  be 
submitted  to  the  jury.  So  held  in  Armstrong  v.  Burrows^  6 
Watts,  266,  where  the  question  was  fully  considered. 

The  same  word  was  in  dispute  in  that  case  as  in  this, 
namely,  whether  the  name  of  the  month  in  the  date  of  a 
paper  should  be  read  June  or  January;  and  the  court  held 
that  the  question  was  for  the  jury,  and  not  the  court 

This  is  so  upon  principle  as  well  as  authority.  To  the 
eourt  belongs  the  duty  of  declaring  the  law,  but  it  is  the 
province  of  the  jury  to  weigh  evidence  and  determine  facts. 
Whether  certain  characters  were  intended  to  represent  one 
word  or  another,  is  not  a  question  of  law;  it  is  a  question  of 
fact;  and  when  the  fact  is  in  dispute,  and  to  ascertain  the 
tmth  it  is  necessary  to  resort  to  extraneous  evidence  (circum* 
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stantial  and  conflicting  it  may  be),  its  ascertainment  would 
seem  upon  principle  to  belong  to  the  jury,  and  not  to  the 
court. 

It  is  undoubtedly  the  duty  of  the  court  to  interpret  written 
contracts.  But  reading  and  interpreting  are  very  different 
matters.  A  blind  man  may  interpret,  but  he  cannot  read. 
The  language  must  be  ascertained  before  the  work  of  interpre- 
tation commences.  It  does  not  follow  that  because  it  is  the 
duty  of  the  judge  to  interpret  it  is  therefore  his  duty  to  read 
the  paper  in  controversy. 

Exceptions  overruled.    Judgment  on  the  verdict. 

Appleton,  C.  J.,  Kent,  Ba&bows,  Danfobth,  and  Tapley^ 
JJ.,  concurred. 

Pabol  Evidjkncs  IB  Abmisbxbls  to  explain  ambiigiiitias  or  mwiniiig  of 
words  in  writmgB:  BdrtwcU  t.  Cammafif  64  Am.  Deo.  448;  Eeniermm  ▼. 
Haebney,  68  Id.  529;  Bowen  y.  Skwg^^im;  71  Id.  186;  WaOerY,  WeUB,  71  Id. 
164,  and  notee  to  tfaeae  cases. 

Ths  prinoipal  cask  IB  CITED  in  8kUe  t.  PatUrmm,  68  Me.  474-477,  to  the- 
point  tibai^  whenever  a  pftper  can  be  nnderatood  from  its  own  words,  its  in- 
terpretation is  a  question  for  the  ooort,  and  it  is  not  necessary  to  snbmit  to^ 
the  jnty  to  asoertain  what  the  word  "inbited"  in  an  indictment  was  in- 
tended for,  when  no  extraneous  facts  were  offered  in  evidanoe  lor  that  pur- 
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[MMAiin,f7C] 
MmiauBB  or  "Damaqm  AOASxm  Cjamxat  iob  Dslat  dt  l)KJTXBar» 
Goods.  —  When  a  carrier  oontnots  to  deUver  goodi^  and  by  his  n^^eot 
they  are  not  delivered  at  the  time  and  place  when  and  where  they 
shoald  have  been  delivered,  and  at  the  time  of  their  delivery  there  is  a 
diminntion  of  their  market  value,  the  carrier  is  liaUe  for  the  loss  thus 
arising.  The  diflhrence  in  value  at  the  time  of  delivery  and  when  the 
goods  shoald  have  been  delivered  constitutes  the  measure  of  damages^ 
and  is  a  material  element  proper  for  the  consideration  of  the  jury  ia. 
assessing  the  damages. 

Casb  to  recover  damages.    The  opinion  states  the  facts. 

Davis  and  Drummondj  for  the  plaintiffs. 

P.  BameSf  for  the  defendants. 

By  Court,  Appletom,  C.  J.  The  defendants  are  common 
oarriers.  The  jury,  under  instructions  to  which  no  ezceptiona 
have  been  taken,  have  found  that  there  was  unreasonable  and 
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onneceBBary  delay  on  the  part  of  the  defendants  in  the  trans- 
portation of  the  plaintiff's  flour,  and  that  he  has  sustained 
damage  by  reason  of  such  delay. 

The  only  question  presented  in  argument  relates  to  the  true 
rule  of  damage.  The  defendants  deny  that  they  are  liable 
for  more  than  interest  on  the  purchase-money  during  the  de- 
lay. The  court  instructed  the  jury  that  they  might  take  into 
consideration  the  decline  in  the  market  value  of  flour  between 
the  time  when  it  actually  arrived  at  its  place  of  destination 
and  when  in  the  exercise  of  proper  diligence  on  the  part  of 
the  defendants  it  might  have  so  arrived.  By  this  ruling,  the 
defendants  were  held  to  remunerate  the  plaintiff  for  the  de- 
cline in  the  price  of  flour  and  the  loss  arising  from  their 
neglect  of  duty. 

In  case  of  the  non-performance  of  a  contract  of  sale,  the 
measure  of  damage  is  the  value  of  the  article  sold  at  the  time 
and  place  of  delivery,  if  the  price  has  been  paid;  and  the  dif- 
ference between  that  and  the  contract  price,  if  not  paid. 

'•f  a  common  carrier  contracts  to  deliver  an  article  and  it 
is  lost,  he  is  liable  for  its  value  at  its  place  of  destination  at 
the  time  of  the  loss:  Blumenthal  v.  Brainerdj  38  Vt.  403;  2 
Bedfield  on  Railroads,  sec.  151;  Lawrent  v.  Vaughn,  30  Vt.  90. 

When  a  carrier  contracts  to  deliver  an  article,  and  by  his 
neglect  it  is  not  delivered  at  the  time  and  place  when  and 
where  in  the  due  performance  of  the  contract  it  should  have 
been  delivered,  and  at  the  time  of  its  actual  delivery  there  is 
a  diminution  of  its  market  value,  the  loss  thus  arising  is  held 
to  be  the  necessary  consequence  of  the  carrier's  negligence, 
for  which  he  should  be  made  liable.  The  difference  between 
the  value  at  the  time  of  the  actual  delivery  and  that  when  in 
the  performance  of  his  contract  it  should  have  been  delivered 
seems  to  be  recognized  as  the  true  measure  of  damages.  *'In 
oases  of  this  kind,"  observes  Thomas,  J.,  in  Ingledew  v.  North' 
em  Railroad,  7  Gray,  88,  "  the  rule  of  damages  seems  to  be 
the  diminution  in  value  of  the  goods  as  articles  of  merchan- 
dise at  the  time  of  their  arrival  by  reason  of  the  delay.  What 
were  the  goods  worth  less  at  the  time  of  their  arrival  than 
they  wo.uld  have  been  if  they  had  come  without  delay,  or  in 
the  usual  course  of  transportation?"  In  King  v.  Woodhridge, 
34  Vt.  566,  the  plaintiff  in  a  case  like  the  present  was  held 
entitled  to  recover  as  damages  the  difference  between  what  he 
was  obliged  to  sell  the  property  at  when  it  did  arrive  and 
what  he  would  have  received  at  the  time  it  should  have  ar- 


554  Weston  t;.  Grand  Tbunk  Railway  Co.      [Maine, 

rived  if  the  defendant  had  performed  his  contract.  These 
views  seem  to  have  been  adopted  in  Henry  v.  Sangamon  &  Jf. 
R.  R.  Co.,  14  111.  156;  SiBson  v.  Cleveland  and  Toledo  R.  R.  Co.^ 
14  Mich.  489;  and  in  Galena  &  C.  R.  R.  Co.  v.  Roe,  18  111.  488 
[68  Am.  Dec.  574]. 

In  Wilson  v.  Lancashire  Ry  Co.,  99  Eng.  Com.  L.  632,  Wil- 
liams, J.,  says:  "Two  questions  of  law  were  raised  during 
the  argument  on  the  part  of  the  defendants.  The  first  was, 
whether  in  a  case  like  this,  of  an  action  against  a  common 
carrier  for  negligence  in  not  delivering  goods  intrusted  to  him 
within  a  reasonable  time,  the  consignee  has  a  right  to  claim 
in  the  shape  of  damages  the  profit  he  would  have  made  upon 
the  sale  of  them  if  they  had  been  delivered  in  proper  time. 
We  are  all  of  opinion  he  is  not.  Then  comes  the  other  ques- 
tion, whether  he  is  entitled  to  recover  the  difference  between 
the  value  of  the  goods  to  him  if  they  had  been  delivered  in 
proper  time  and  their  value  at  the  time  when  they  were  actually 
delivered.  I  am  of  opinion  that  the  consignee  is  entitled  to 
recover  such  difference  in  value."  "  It  is  admitted,"  remr.rks 
Byles,  J.,  in  the  same  case,  "  that  deterioration  in  quality  is 
to  be  taken  in  account  in  estimating  the  damage  the  plain  liff 
has  sustained;  it  is  admitted,  also,  that  loss  or  diminution  in 
the  quantity  is  to  be  taken  into  account;  and  I  do  not  see 
why  a  loss  in  the  exchangeable  value  of  the  goods  should  not 
also  be  taken  into  account."  So  in  Smith  v.  New  Haven  & 
N.  H.  R.  R.  Co.,  12  Allen,  531,  the  damages  resulting  from  a 
wrongful  delay  on  the  part  of  the  carrier  were  held  to  be- the 
difference  in  the  market  value  between  the  time  when  the 
goods  ought  to  have  arrived  and  when  they  did  arrive  at 
the  terminus  of  the  road. 

Upon  a  careful  examination,  we  think  the  weight  of  au- 
thority is  decidedly  adverse  to  the  rule  as  claimed  by  the 
learned  counsel  for  the  defendants,  and  that  the  decline  in 
the  market  value  of  an  article  between  the  time  when  it  actu- 
ally arrived  at  its  place  of  destination  and  when  in  the  exer- 
cise of  proper  diligence  on  the  part  of  the  carrier  it  might 
have  arrived  there,  was  a  material  element  proper  for  the  con- 
sideration of  the  jury  in  ascertaining  the  actual  damages  sus- 
tained by  the  plaintiff;  and  such  was  the  ruling  of  the  presiding 
justice. 

Exceptions  overruled. 

Kent,  Walton,  Danfobth,  and  Taplst,  JJ.,  ooncuired* 
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Bab&ows,  J.  I  concur  in  overruling  the  exceptions,  but  it 
seems  to  me  that  it  is  laying  down  the  rule  of  damages  too 
broadly  to  say  that  the  damages  in  all  such  cases  should  be 
the  difference  in  the  market  value  between  the  time  when  the 
goods  ought  to  have  arrived  and  when  they  did  arrive.  There 
may  be  cases  where  the  plaintiff  would  not  really  suffer  to 
that  extent  by  reason  of  the  non-delivery.  Plainly  he  would 
not,  if  he  had  on  hand  more  than  he  could  sell  on  the  falling 
market. 


MxiksUBB  ov  Damages  AOAnm  Cauuxr  for  delay  la  deUyering  gooda: 
NeUlea  y.  SofUh  Carolina  S,  R,  Co,,  62  Am.  Deo.  409»  and  note  411;  Galena 
de.  B.  R.  Co.  y.  Bae,  68  Id.  574;  Okio  de.  R.  R.  Co.  y.  Dunbar,  71  Id.  291, 
and  note  296. 

Whxrb  Deuvxbt  or  Goods  is  Neolioentlt  Dilated^  the  oarrier  is 
liable  for  the  diminntion  in  their  market  yalne  occorring  daring  their  delayi 
OrktdlB  y.  Badem  Saoprm  Co.,  67  Me.  322;  Bodon  and  Maim  R.B,Co.t. 
Warrior  Mower  Co.^  76  Id.  260,  both  citing  the  prindpal 


EvELETH  V.  Blossom. 

LM  MaIHB,  447.1 

BiFLxynr.  —  Owinot  ov  Gooini  carried  by  an  ezprees  company  may,  after 
tendering  the  snm  legally  dne  for  transportation,  and  demand  and  refoaal, 
maintain  repleyin  for  the  goods  against  the  agent  of  the  company  who 
has  them  in  custody. 

ftiPUEyiN  Lm  inn>BB  Madib  Statutb  for  a  wrongful  detention  as  well  as 
a  wrongful  taking,  and  either  is  sufficient  to  maintain  the  action. 

The  opinion  states  the  case. 

/.  Baker  J  for  the  plaintiff. 

8.  and  J.  W.  Majfy  for  the  defendant. 

By  Court,  Tapley,  J.  This  is  an  action  of  replevin  brought 
by  the  plaintiff  to  recover  two  trunks  and  a  chest,  with  their 
contents,  committed  originally  to  Turner's  Express  for  trans- 
portation from  St.  Johns,  New  BruDswick,  to  Monmouth, 
Maine.  After  about  one  year's  delay,  the  plaintiff  found  her 
goods  in  the  possession  of  the  defendant,  who  claimed  to  hold 
them  as  the  agent  of  one  Williams,  depot-master  and  express 
agent  of  the  Eastern  Express  Company  at  Monmouth;  as  a 
condition  of  their  delivery,  he  demanded  the  sum  of  $41.25, 
which  he  alleged  was  due  the  Eastern  Express  Company  foi 
transportation  and  money  paid  on  them. 


656  EvELETH  V.  Blossom.  [Maine^ 

The  plaintiff  denied  the  right  of  the  carriers  of  her  goods  ta 
charge  such  sum,  and  tendered  the  sum  of  $18.50  for  their 
release,  which  was  refused.  The  plaintiff,  being  unable  to 
obtain  her  goods  without  the  payment  of  the  sum  claimed, 
commenced  this  action,  and  the  evidence  in  the  case  is  now 
submitted  to  the  court,  with  power  to  draw  such  inferences  as 
a  jury  might,  and  to  render  such  judgment  in  the  case  as  the 
law  and  the  evidence  require. 

Neither  the  property  in  the  goods,  the  refusal  to  deliver,  nor 
their  detention  is  denied,  but  it  is  claimed  that  the  Eastern 
Express  Company  had  a  lien  upon  the  plaintiff's  goods  for  the 
sum  of  $41.25,  and  evidence  has  been  adduced  for  the  purpose 
of  proving  this  allegation. 

Upon  a  careful  examination,  we  are  of  opinion  that  the 
goods  were  not  subject  to  a  lien  for  that  amount,  and  that  the 
sum  tendered  was  sufficient  to  cover  all  charges  legally  exist- 
ing against  the  g  kxIs;  and  that  the  plaintiff,  upon  the  tender 
of  the  sum  of  $18.50,  was  entitled  to  the  possession  of  her 
goods. 

It  was  contended  by  the  learned  counsel  for  the  defense,  that 
however  this  may  be,  that,  inasmuch  as  the  defendant  was 
acting  as  the  agent  of  the  express  company's  agent,  and  only 
authorized  by  them  to  deliver  upon  the  payment  of  $41.25,  he 
cannot  be  held  liable  in  this  action,  for  he  would  make  him- 
self liable  to  the  express  company  if  he  delivered  upon  the 
payment  of  a  less  sum. 

While  it  is  not  admitted  that  such  would  have  been  the 
effect  of  a  delivery  to  the  plaintiff  of  her  property  upon  the 
tender  of  all  that  was  due  thereon,  yet  if  such  had  been  the 
effect  of  the  defendant's  contract  with  the  express  company,  it 
could  not  authorize  him  to  withhold  the  plaintiff's  goods  from 
her  after  she  was  legally  entitled  to  their  possession. 

Whatever  rights  of  holding  the  defendant  had,  he  claims 
from,  by,  and  under  the  Eastern  Express  Company.  If  they 
could  not  legally  hold  the  goods  after  tender  of  the  actual 
amount  due  by  the  plaintiff,  certainly  their  agent  could  not. 
They  could  confer  no  greater  powers  upon  their  agent  than 
they  possessed  themselves.  The  agent  cannot  withhold  where 
the  principal  cannot.  These  principles  are  nowise  in  conflict 
with  the  cases  cited  by  the  counsel  for  defendants. 

The  authority  referred  to  in  Hilliard  on  Torts,  note  to  page 
683  of  volume  2,  is  correctly  quoted  by  the  counsel  as  follows: 
^An  action  cannot  be  sustained  agakist  a  mere  depositary  ol 
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money  unless  his  situation  has  been  changed,  either  by  a 
wrongful  refusal  to  pay  the  money  upon  proper  request,  or  by 
a  wrcmgfiil  appropriation  of  it." 

In  other  words,  the  depositary,  having  received  the  money 
rightfully,  is  not  liable  to  an  action  until  he  does  something 
wrong,  which  may  be  done  by ''  refusal  to  pay  the  money  upon 
proper  request."  So  in  the  case  at  bar,  the  goods  having  come 
to  the  possession  of  the  defendant  rightfully,  no  action  could 
be  maintained  against  him  until  he  had  done  something 
wrongful  concerning  them.  They  were  under  his  control. 
He  had  the  power  to  deliver.  He  was  the  keeper.  If  the 
amount  demanded  by  him  had  been  paid,  he  would  have  de- 
livered. That  amount  not  having  been  paid  or  tendered,  he 
chose  to  retain  them.  This  was  wrongful  as  to  this  plaintiff. 
It  was  the  retention  of  her  goods  after  she  was  entitled  to  the 
possession.  Whether  wrongful  or  rightful,  as  between  the 
agent  and  his  principal,  will  depend  upon  their  contract,  and 
however  it  may  be,  it  cannot  affect  the  plaintiff's  rights. 

The  cases  cited  relative  to  conversion  are  in  perfect  harmony 
with  these  views.  In  the  case  of  Femald  v.  Chase,  37  Me.  289, 
cited  by  defendant's  counsel,  Shepley,  C.  J.,  says:  "To  make 
out  a  conversion,  there  must  be  proof  of  a  wrongful  possession, 
or  of  the  exercise  of  a  dominion  over  it  in  exclusion  of  the 
owner's  rights,  or  of  an  unauthorized  and  injurious  use,  or  of 
a  wrongful  detention  after  demand." 

Applying  this  rule  to  the  case  at  bar,  we  find  the  defendant 
exercising  a  dominion  over  the  plaintiff's  property  in  exclu- 
sion and  defiance  of  her  rights.  He  tells  her.  Pay  me  $41.25 
and  I  will  deliver  you  your  property,  otherwise  I  will  re- 
tain it.  We  find  him  detaining  after  tender  and  demand. 
Now,  it  can  make  no  difference  with  the  plaintiff  that  the 
defendant  thus  exercises  dominion  over  the  plaintiff's  prop- 
erty, and  thus  detains  it  by  virtue  of  a  contract  and  engage- 
ment with  the  express  company  so  to  do.  It  is  as  wrongful 
to  her,  and  as  injurious  to  her,  as  if  there  was  no  such  engage- 
ment. 

His  contract  is  of  avail  between  him  and  them,  and  not  be- 
tween him  and  persons  not  parties  to  it. 

Replevin  lies  by  our  statute  for  a  wrongful  detention  as 
well  as  a  wrongful  taking,  and  either  is  sufficient  to  maintain 
the  action.  No  other  tortious  act  need  be  proved  but  the 
wrongful  detention:  Beaver  v.  Dingley^  4  Me.  306;  R.  8.,  c.  96, 
sec.  8.    Such  were  the  decisions  in  Massachusetts:  Badger  v. 
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Phinney,  15  Mass.  859  [8  Am.  Dec.  105];  Baker  v.  Fales,  16 
Id.  147;  Marston  v.  Baldmnj  17  Id.  606. 

The  case  of  Woodvoard  v.  Orand  Trwik  Ry  Co.y  46  N.  H. 
524,  cited  by  the  counsel  from  the  Law  Register  for  April, 
1867,  simply  decides  that  at  common  law  to  maintain  re- 
plevin there  must  be  an  unlawful  taking,  with  the  single 
exception  of  a  distress  of  cattle  damage-feasant,  or  of  chat- 
tels for  rent  in  arrear.  The  doctrine  of  the  common  law  is 
adhered  to  in  New  Hampshire,  except  as  modified  by  statute 
in  relation  to  beasts  impounded,  and  goods  attached  in  mesne 
process:  N.  H.  Comp.  Stats.  520. 

Therefore,  when  the  goods  came  into  the  possession  of  de- 
fendant lawfully,  detention  would  not  sustain  the  action.  It 
is  otherwise  in  this  state,  the  common-law  rule  being  modified 
by  statute  so  as  to  include  unlawful  detention  as  a  cause. 

The  defendant  having  wrongfully  detained  the  plainti£f'a 
goods  after  the  tender  and  demand,  she  is  entitled  to  recover. 
Upon  the  proo&  here  adduced,  she  will  be  entitled  to  nominal 
damages  only. 

Judgment  for  the  plaintLBT,  and  for  one  dollar  as  damages. 

Appleton,  C.  J.,  CumNG,  Walton,  Diokxbson,  and  Bab* 
BOWS,  JJ.,  concurred. 

REPLsvnr  Lns  loa  Qooss  or  Chaitblb  Wbokofullt  DmuxEDi  •&  «^ 
lawful  taking  is  not  neoenary:  Badger  y.  Phhmeif,  8  Am.  Deo.  106| 
fiiOf»  T.  BIaeklmm,eOld.  160;  OaUerUn  ▼.  MUehdl,  89  Id.  501. 


Lewis  v.  Chadboubnb. 

[54  Mjlinb,  4M.] 
pATTxiaa  nr  Maokexel  Votaox,  in  the  aboenoe  of  a  oontnot  to  tiio 

trary,  are  neither  partnen  in  nor  part  ownere  of  the  fiah  eanghti  Obtfj 
therefore  have  no  attachable  interest  in  the  catch  of  the  TOjagau 

Case.    The  opinion  contains  the  facts. 

IngaUs  and  Smithy  for  the  plaintiffs. 

Wales  Hubbardy  for  the  defendant. 

By  Court,  Appleton,  C.  J.  The  plaintifib,  haying  sued  out 
a  writ  against  one  Dexter  Lewis,  caused  an  attachment  to  be 
made  by  Thomas  Boyd,  a  deputy  of  the  defsndant,  of  the 
debtor's  interest  or  share  '^in  a  fare  of  mackerel  caught  in  the 
schooner  Astoria.''    Judgment  having  been  rendered  in  that 
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Buit,  the  execution  thereupon  iseuing  was  placed  in  the  hands 
of  William  Cunningham,  a  deputy  sheriff  of  Lincoln  County^ 
by  whom  a  demand  was  seasonably  made  upon  the  officer 
serving  the  original  writ  for  the  property  thereon  attached. 
Nothing  having  been  surrendered  upon  this  demand,  this  ac- 
tion is  brought  against  the  defendant  for  the  default  of  his 
deputy  in  not  keeping  the  property  attached,  so  that  it  could 
be  given  up  to  the  officer  having  the  execution,  to  be  by  him 
seized  and  sold  according  to  law. 

If  Dexter  Lewis  had  been  a  sailor  for  specific  wages  payable 
in  money,  it  is  obvious  enough  that  he  would  have  had  no 
attachable  interest  in  the  mackerel  caught  upon  the  voyage. 

The  general  custom,  it  seems,  is  for  sailors  in  the  mackerel 
fishery  to  go  on  shares.  The  owners  of  the  vessel  have  the 
mackerel,  which  they  or  their  agents  sell,  and  after  deducting 
the  advances  to  and  the  outfits  of  each,  the  balance  of  the 
share  remaining  is  paid  in  money.  If  such  was  not  the  bar- 
gain, the  evidence  fails  to  disclose  any  interest  belonging  to 
Dexter  Lewis  which  could  be  attached  on  the  writ  or  sold  on 
the  execution.  If  such  was  the  bargain,  the  inquiry  arises. 
What,  if  any,  interest  in  ''the  fare"  was  attached  ? 

In  whaling  voyages,  the  sailors  usually  have  a  certain  lay 
or  share  in  the  proceeds,  as  wages.  Their  compensation  is 
therefore  contingent,  and  dependent  upon  their  success.  But 
they  are  never  regarded  as  partners,  theugh  they  may  partici- 
pate in  the  profits  of  the  voyage:  Reed  v.  Canfield^  1  Sum.  195; 
Mine  v.  Olennie,  4  Maule  &  S.  240;  Coffin  v.  Jenkina^  3  Sum. 
112.  Neither  are  they  tenants  in  common  of  what  may  be 
caught:  Bishop  v.  Shepherd,  23  Pick.  492;  The  Crusader,  Ware, 
448.  Nor  can  officers  and  crew  join  with  the  owners  in  a  suit 
for  the  recovery  of  the  proceeds  of  the  voyage:  Orozier  v.  At- 
wood,  4  Pick.  234. 

"  The  men,  by  their  original  contract,  had  no  right  to  their 
proportion  of  the  oil,  and  to  take  it  to  themselves;  but  the 
whole  was  to  be  sold,  and  they  were  to  have  their  share  of 
the  proceeds":  Barney  v.  Coffin,  3  Pick.  123.  The  owners  of 
the  vessel  and  the  projectors  of  the  voyage  are  the  owners 
of  the  product  of  the  voyage:  Baxter  v.  Rodman,  3  Id.  439. 
"  The  crew's  claim,"  observes  Sprague,  J.,  in  Taber  v.  Tenney, 
Sprague,  322,  '4s  to  a  share  of  the  proceeds  of  the  voyage; 
and  they  have  no  property  in  the  oil  itself.  The  contract  is, 
that  out  of  the  proceeds,  when  realized,  they  shall  be  paid  ac-- 
cording  to  their  lays." 
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It  is  clear  that,  in  yoyages  of  this  description,  the  sailor 
has  no  property  in  the  products  of  the  yoyage  which  can  be 
specifically  attached.  An  officer  has,  therefore,  no  right  to 
attach;  for,  as  is  determined  in  the  case  last  dted,  '^  a  seaman 
in  the  whale  fishery  has  no  property  in  the  oil  or  bone  taken  ": 
Rice  y.  Austin^  17  Mass.  206. 

Now,  if  a  similar  custom  exits  in  the  mackerel  fishery,  simi- 
lar results  must  ensue.  Nobody  eyer  supposed  that  seamen 
in  the  mackerel  fishery  were  liable  for  the  debts  of  Uie  ship  or 
the  outfits  of  the  yoyage.  They  are  neither  partners  in  nor 
part  owners  of  the  fish  caught.  The  owners,  in  the  one 
species  of  fishery  as  well  as  the  other,  furnish  all  the  storee^ 
proyisions,  and  outfits;  and  the  crew  are  paid  according  to 
the  success  of  the  enterprise.  '^  I  think,"  obseryes  Spragne,  J., 
in  Knight  y.  Parsons,  Sprague,  279,  *'  that,  under  this  contract^ 
the  crew  are  rather  to  be  deemed  hired  seamen  than  partners 
or  joint  contractors.  It  has  long  been  decided  that,  in  the 
whale  fishery,  the  crew  haye  no  specific  property  in  the  oil, 
but  only  a  right  to  the  proceeds  of  the  oil;  and  the  contract, 
in  this  case,  seems  to  giye  the  owners  the  right  to  sell  the  fish, 
and  the  crew  haye  only  a  pecuniary  claim,  calculated  upon 
the  amount  of  fish  caught." 

It  is  clear,  therefore,  that  the  plaintifils  acquired  no  rights 
by  the  supposed  attachment  of  Boyd,  and  that^  consequently 
this  action  cannot  be  maintained. 

It  seems,  in  whaling  yoyages,  that  if  an  officer  or  seaman 
prefers  to  haye  his  share  in  oil  specifically,  he  will  be  allowed 
to  do  so;  ''  but  eyen  in  this  case,"  remarks  Shaw,  C.  J.,  in 
Bishop  y.  Shepherd,  23  Pick.  492,  ^'  it  is  clear  that  he  has  no 
property  in  the  oil  until  separation  and  deliyery."  But  before 
a  seaman  would  haye  a  right  to  his  specific  share  of  such  oil, 
he  should  tender  the  amount  due  the  owners  for  his  propor- 
tion of  the  outfit  and  adyances.  Until  this  was  done,  he  could 
neither  equitably  nor  legally  claim  a  diyision:  Wait  y.  Oibbs^ 
7  Id.  146. 

But  in  the  present  case,  there  has  been  no  tender  of  the 
judgment  debtor's  proportion  of  the  outfit  and  adyances,  nor 
any  diyision  of  the  mackerel,  nor  any  proof  that  they  were 
agreed  to  be  specifically  diyided,  nor  that  it  was  the  wish  of 
any  one  that  they  should  be  so  diyided. 

Plaintifis  nonsuit. 

CuTTiNQ,  Keitt,  Walton,  Babbows,  and  Daktobth,  JJ., 
concurred. 
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Although  Amount  Which  Seaman  is  to  RBOxnrB  for  his  labor  ia  made 
to  depend  upon  the  amount  of  fish  caught,  still  he  ii  not  on  that  acoonnt  a 
partner  in  the  enterprise,  and  therefore  need  niot  join  any  of  the  crew  with 
him  in  an  action  to  reeoyer  his  share  of  the  proceeds:  HMtm  ▼.  JVene^  68 
Md.  2i9;  citing  the  piincq^al 


Lakoey  V.  Clifford. 

[64  Mainb.  487.] 

]>oir-XATioABUi  Stbbam  Capabli  of  bbino  Used  for  floating  logs*  Inmber, 
and  rafts  is  subject  to  the  public  use  as  a  highway,  though  it  is  priTate 
property;  but  the  public  use  must  be  exercised  in  a  reasonable  manner, 
as  one  person  has  an  equal  right  with  another  to  its  enjoyment.  What 
constitutes  a  reasonable  use  depends  upon  the  particular  cironmstances 
of  each  case. 

Gwim  07  Soil  ovkr  Which  Floatabls  sut  Nox-natioablx  stream 
passes  may  build  a  dam  across  it,  and  erect  a  mill  thereon,  provided  he 
furnishes  a  convenient  and  suitable  sluice  or  passage-way  for  the  public 
by  or  through  his  dam;  and  it  is  not  necessary  that  the  erection  of  the 
BdiU  should  precede  the  dam,  but  if  the  latter  was  buiH  at  a  place  suit- 
able for  a  mill  site,  and  for  the  purpose  of  raising  water  to  propel  a  mill 
to  be  subse^uentiy  erected,  this  is  sufficient. 

Thb  opinion  contains  the  facts. 

A,  Libbeyj  for  the  plaintiff. 
/.  8,  Abbotty  for  the  defendants. 

By  Conrt,  Diceerson,  J.  Case  for  erecting  a  dam  across 
the  Sebasticook  River,  in  the  town  of  Benton,  whereby  the 
plaintiff  was  prevented  from  using  the  same  as  a  highway  for 
floating  his  logs. 

After  the  plaintiff  had  closed  his  testimony,  the  defendants 
offered  to  prove  certain  propositions,  but  the  presiding  judge 
ruled  that  the  evidence  offered  would  not  constitute  a  defense 
to  the  action;  and  thereupon  a  default  was  entered,  and  the 
defendants  excepted.  The  exceptions  raise  the  single  ques- 
tion of  law,  whether  the  evidence  offered  would  be  a  valid  de- 
fense to  the  action. 

A  stream  which,  in  its  natural  condition,  is  capable  of  being 
used  for  floating  logs,  lumber,  and  rafts,  is  subject  to  the  pub- 
lic use  as  a  highway,  thought  it  be  private  property,  and  not 
strictly  navigable.  This  right  of  the  public,  however,  must  be 
exercised  in  a  reasonable  manner,  since  each  person  has  an 
equal  right  with  every  other  person  to  its  enjoyment,  and  the 

▲m.  Dae.  Vol.  XCn-« 
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enjoyment  of  it  by  one  neceBsarily,  to  a  certain  extent,  inter- 
feres with  its  exercise  by  another.  What  constitutes  reasonable 
use  by  the  public  depends  upon  the  circumstances  of  each 
particular  case,  as  the  occasions  for  the  use  are  so  numerous 
and  diverse  that  no  positive  rule  can  be  laid  down  to  regulate 
it  in  every  instance  with  anything  like  entire  precision.  The 
various  purposes  for  which  such  a  highway  is  used  by  the 
public,  whether  for  transporting  merchandise,  rafting,  driving, 
or  booming  logs,  or  securing  them  at  the  mill,  afterwards,  if 
necessary,  require  so  much  space  as  temporarily  to  obstruct 
the  way;  but  if  parties  so  conduct  themselves  in  this  business 
as  to  discommode  others  as  little  as  is  reasonably  practicable, 
the  law  holds  them  harmless.  If  the  rule  of  law  was  other- 
wise, the  right  of  way  in  many  cases  could  not  be  made  avail- 
able for  any  useful  purpose:  Brown  v.  ChadbourMy  31  Me.  9 
[50  Am.  Dec.  641];  Davis  v.  Window,  51  Id.  264  [81  Am. 
Dec.  73]. 

As  respects  the  rights  of  the  land-owner  to  streams,  it  is  to 
be  observed  that  while  he  has  a  property  in  the  stream  he  has 
no  property  in  the  water  itself  aside  from  that  which  is  neces- 
sary for  the  gratification  of  his  natural  or  ordinary  wants. 
All  the  rest  of  the  water  is  pvilici  juris;  aqtia  curret  et  debet 
currere  ut  currere  solebaL  The  right  of  enjoying  this  flow  with- 
out disturbance,  interference,  or  material  diminution  by  any 
other  proprietor  is  a  natural  right,  and  is  an  incident  of  prop- 
erty in  the  land,  like  the  right  the  proprietor  has  to  enjoy  the 
soil  itself  without  molestation  from  his  neighbors.  The  right 
of  property  is  in  the  right  to  use  the  flow,  and  not  in  the  spe- 
cific water.  Each  proprietor  may  make  any  use  of  the  water 
flowing  over  his  premises  which  does  not  essentially  or  mate- 
rially diminish  the  quantity,  corrupt  the  quality,  or  detain  it 
so  as  to  deprive  other  proprietors  or  the  public  of  a  fair  and 
reasonable  participation  in  its  benefits:  Race  v.  Word,  30  Eng. 
L.  4  Eq.  187;  Johnson  v.  Jordon,  2  Met.  234  [37  Am.  Dec.  85]; 
Dickinson  v.  Grand  Junction  Canal  Co.,  7  Ex.  282;  Tyler  v. 
WHUnson,  4  Mason,  397. 

This  rule  does  not  require  that  there  shall  be  no  diminution, 
abstraction,  or  detention  whatever  by  the  upper  or  lower  ripa- 
rian proprietor,  as  that  would  be  to  prevent  all  reasonable  use 
of  it.  The  same  principle  in  regard  to  use  by  the  riparian 
proprietors  applies,  as  in  the  public  use  of  the  stream  as  a 
highway;  it  must  be  a  reasonable  use,  and  not  inconsistent 
with  the  reasonable  enjoyment  of  the  stream  by  others  who 


1867.]  Lancey  V,  Clifford.  563 

have  an  equal  right  to  its  use.  Reasonable  use  is  the  touch- 
stone for  determining  the  rights  of  the  respective  parties. 

Thus,  in  considering  this  subject,  we  find  the  public  right 
of  way  over  the  stream,  and  the  land-owner's  right  of  soil 
under  it,  and  his  right  to  use  its  flow.  The  rights  of  both 
these  parties  are  necessary  for  the  purposes  of  commerce,  agri- 
culture, and  manufactures.  The  products  of  the  forest  would 
be  of  little  value  if  the  riparian  proprietors  have  no  right  to 
raise  the  water  by  dams  and  erect  mills  for  the  manufacture 
of  these  products  into  lumber.  The  right  to  use  the  water  of 
such  streams  for  milling  purposes  is  as  necessary  as  the  right 
of  transportation.  Indeed,  it  is  this  consideration  that  often- 
times imparts  the  chief  value  to  the  estate  of  the  riparian  pro- 
prietors, and  without  which  it  would  have  no  value  whatever 
in  many  instances.  Each  right  is  the  handmaid  of  civiliza- 
tion; and  neither  can  be  exercised  without  in  some  degree 
impairing  the  other.  This  conflict  of  rights,  therefore,  must 
be  reconciled. 

The  common  law,  in  its  wonderful  adaptation  to  the  vicis- 
situdes of  human  affairs,  and  to  promote  the  comfort  and 
convenience  of  men,  as  unfolded  in  the  progress  of  society, 
furnishes  a  solution  of  this  difficulty,  by  allowing  the  owner 
of  the  soil  over  which  a  floatable  stream,  which  is  not  tech- 
nically navigable,  passes,  to  build  a  dam  across  it,  and  erect 
a  mill  thereon,  provided  he  furnishes  a  convenient  and  suit- 
able sluice  or  passage-way  for  the  public  by  or  through  his 
erections.  In  this  way  both  these  rights  may  be  exercised 
without  substantial  prejudice  or  inconvenience. 

In  Broion  v.  Chadhoume^  31  Me.  9  [50  Am.  Dec.  641],  before 
cited,  which  was  an  action  on  the  case  to  recover  damages 
and  expenses  in  getting  the  plaintiff's  logs  by  the  defendant's 
dam,  the  court  say:  ''The  defendant  could  by  law  erect  and 
continue  his  dam  and  mills,  but  was  bound  to  provide  a  way 
of  passage  for  the  plaintiff's  logs."  So  in  Knox  v.  Chalonery 
42  Id.  157,  the  court  affirm  the  same  principle,  and  hold  that 
"the  right  of  passage  remains  in  the  public,  for  which  the 
mill-owner  must  make  suitable  provision  at  his  peril."  Again, 
in  Veazie  v.  Dwinelj  50  Id.  487,  Rice,  J.,  observes,  and  the 
court  held,  that  "while  the  mill  proprietor  may  erect  and 
maintain  his  dam,  he  must  at  the  same  time  keep  open  for 
the  use  of  the  public  a  convenient  and  suitable  passage-way 
through  or  by  his  dam." 

Upon  the  principles  of  these  authorities,  the  evidence  offered 
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by  the  defendants,  that  the  Sebasticook  Riyer  was  not  naviga- 
ble, that  they  owned  the  land  where  the  dam  was  built,  that 
the  place  was  suitable  for  a  mill  site,  and  had  been  used  as 
such  for  many  years,  and  that  ^Hhe  dam  was  erected  for  the 
purpose  of  raising  water  for  working  water  mills,"  would 
clearly  establish  their  right  to  erect  and  maintain  their  dam 
and  mills,  provided  they  furnished  a  suitable  passage-way 
around  them. 

We  think  that  this  condition  was  complied  with  in  the 
offer  of  the  defendants  to  prove  that  "a  sluice-way  suitable 
for  running  logs,  rafts,  and  other  lumber  was  by  them  con- 
structed at  the  time  the  dam  was  erected,  and  in  a  suit- 
able place,  and  kept  in  proper  condition  by  them  during  the 
time  embraced  in  the  plaintiff's  declaration."  If  such  a  state 
of  facts  existed,  there  was  no  nuisance;  the  plaintiff  was  pro- 
tected in  the  reasonable  exercise  of  his  right  of  way,  and  the 
defendants  exercised  their  right  to  build  the  dam  in  a  reason- 
able manner.  The  suitableness  of  the  dam  negatives  the  idea 
of  a  nuisance.  If  the  sluice-way  was  a  suitable  one,  it  did 
not,  in  legal  contemplation,  constitute  an  unreasonable  ob- 
struction to  the  enjoyment  of  the  plaintiff's  easement.  It 
was  not  necessary  that  the  erection  of  the  mill  should  precede 
the  construction  of  the  dam;  the  latter  properly  preceded  the 
former.  It  was  sufficient  if  the  dam  was  built  at  a  place 
suitable  for  a  mill  site,  and  for  the  purpose  of  raising  the 
water  to  propel  a  mill  to  be  subsequently  erected  thereon. 

We  think  that  the  evidence  offered  by  the  defendants  con- 
stitutes  a  valid  defense  to  the  action,  and  that  the  exceptions 
must  be  sustained,  the  default  stricken  off,  and  the  case  must 
stand  for  trial. 

Appleton,  C.  J.,  and  Walton,  Babbows,  and  Taplet,  JJ., 
concurred. 

Kent,  J.,  did  not  sit. 


Strkam  in  its  Natxjrb  Capablb  07  Floatino  Jjoob,  Rafts^  eto.,  ia, 
though  priyate  property  and  strictly  non-navigable,  sabject  to  pnblio  nae 
as  a  highway:  Brown  v.  Chadbwrmej  60  Am.  Dec.  641;  Moorre  v.  Stmbome,  59 
Id.  209;  Treat  t.  Lord,  66  Id.  298;  CferrUhy.  Broufn,  81  Id.  569;  note  to  Da- 
wit  V.  Winakno,  81  Id.  582.  What  is  a  roasooable  use  of  a  stream  by  the  pablio 
■a  a  highway  depends  upon  the  circumstances  of  each  partioolar  case:  Daima 
▼.  Winilow,  81  Id.  573;  Pearson  v.  Rolfe,  76  Me.  390,  citing  the  principal  case 
to  the  latter  point. 

Right  or  Ownxb  or  Son.  thkouoh  Which  Strbam  Pabsis  to  erect 
4aiBs  and  ooostmct  mills:  CUif  qf  Sfringfitld  t.  Harrit,  SI  Abl  0ec  715; 
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Brwm  Y.  Boiom,  86  Id.  406^  and  note  414;  Chandkr  ▼.  flmoland,  66  Id.  487, 
ftnd  note;  Dwinel  v.  Veasie^  69  Id.  94,  and  note  98;  Proler  v.  Sean  etc.  Water 
Co.,  73  Id.  562.  The  principal  caae  ia  cited  in  -ffbif/J?  v.  Town  qfFuUon,  34 
Wis.  616,  to  the  point  that  the  erection  of  a  bridge  over  a  non-navigable 
Btream  ia  not  unlawful,  provided  a  convenient  and  snitable  pfiawige'Way,  up 
and  down,  is  left  to  the  public,  and  nayigotkm  ia  not  matetriaUy  impeded  or 
endangpred* 


MOETON   V.   TOUNO. 
[S6  MAUIS,  aij 

Bnuwv  n  vrov  Tlabhtow  to  show  that  focmer  rait  wm  witboat  pn^ 
able  canae,  where  he  aaea  the  plaintiff  thsrem  for  proeoGoting  a  ma*, 
liciona  anit. 

Onb  Wbo  Sittles  Suit  Voluntartlt  is  EenoPFBD  from  claiming  that  it 
was  pToeecnted  withont  probable  canae. 

lioKET  Paid  unpxr  Pbotkbt,  to  Pbooubk  Rklbau  tbox  AasMwr,  vrnj 
be  recovered  on  ahowing  iJiat  the  action  in  which  the  arreat  waa  mad« 
waa  malicioua  and  without  probable  canae.  The  payment  in  such  caae 
is  not  voluntary,  and  does  not  estop  the  defendant  from  proving  that  the 
anit  waa  without  probable  cause. 

Case  for  malicious  suit.  The  plaintiff  was  arrested  on  a 
special  writ,  and  kept  under  arrest  for  some  hours,  when  he 
paid  the  arresting  officer  fifteen  dollars,  alleging  at  the  time 
that  he  owed  the  defendant  nothing,  and  that  he  paid  such 
sum  rather  than  be  annoyed  with  the  suit.  The  officer  gave 
the  plaintiff  a  receipt,  and  released  him  from  arrest.  The 
judge's  instructions  to  the  jury  appear  in  the  opinion.  The 
plaintiff  had  a  verdict,  and  the  defendant  alleged  exceptions. 

Jodah  Crosby^  for  the  defendant. 

N.  Wilson,  for  the  plaintiff. 

By  Court,  Dickebson,  J.  Case  for  malicioua  prosecution. 
The  question  reserved  in  this  case  is^  whether  the  plaintiff, 
having  submitted  to  the  original  suit  by  paying  part  of  the 
sum  demanded,  is  thereby  concluded  from  showing  that  it 
was  brought  without  probable  cause.  The  counsel  for  the 
defendant  maintains  the  affirmative  of  this  proposition,  but 
the  presiding  judge  instructed  the  jury  that,  while  this  would 
be  true  if  the  payment  was  made  voluntarily,  it  would  be 
otherwise  if  the  plaintiff  settled  the  claim  to  obtain  his  lib- 
erty from  arrest  and  duress,  denying  all  right  of  the  defend- 
ant at  the  time  of  payment.  The  jury  were  instructed,  in 
substance,  that  they  might  determine,  from  the  facts  and  cir« 
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cumBtances  attending  the  settlement  of  the  action,  whether 
the  payment  was  made  voluntarily  and  in  submission  to  the 
defendant's  claim,  or  compulsorily  and  in  denial  of  it;  if 
they  should  find  the  former,  they  should  acquit  the  defend- 
ant; if  the  latter,  they  should  return  a  verdict  for  the  plaintiff; 
the  other  points  in  the  case  being  irrelevant.  The  verdict  of 
the  jury  establishes  the  fact  of  the  payment  under  duress  and 
protest,  and  the  want  of  probable  cause. 

The  burden  is  upon  the  plaintiff  to  show  that  the  original 
suit  was  commenced  without  probable  cause.  If  he  settled 
the  demand  understandingly  and  voluntarily,  he  is  estopped 
from  denying  that  the  defendant  had  probable  cause  for 
bringing  the  suit.  If  he  would  contest  the  claim,  he  should 
have  done  so  before  settlement;  if  under  duress,  he  should 
have  protested  against  his  liability.  If  a  party  is  silent  where 
self-interest  commands  him  to  speak,  he  will  not  be  permitted 
to  speak  when  public  policy  commands  him  to  keep  silent. 

The  same  legal  consequences  do  not  follow  acts  done  under 
duress  of  arrest  and  protest  as  when  done  freely  and  volun* 
tarily, — under  the  abuse  as  under  the  legitimate  use  of  legal 
process.  Suppose  that,  instead  of  settling  the  defendant's  de- 
mand, the  plaintiff  had  given  him  a  deed  or  bond, — how  could 
he  defend  an  action  brought  on  such  instrument  if  the  fact  of 
his  giving  it  is  conclusive  evidence  that  the  defendant  had  a 
valid  claim  against  him?  Is  the  plaintiff  the  worse  off  for 
having  paid  his  money  than  he  would  have  been  if  he  had 
given  a  deed  or  bond  to  get  his  liberty?  The  rule  of  law  is, 
that  if  a  man,  supposing  he  has  a  cause  of  action  against 
another,  cause  him  to  be  arrested  and  imprisoned,  and  the 
defendant  voluntarily  executes  a  deed  for  his  deliverance,  he 
cannot  avoid  such  deed  for  duress  of  imprisonment,  although 
the  plaintiff  in  fact  had  no  cause  of  action;  but  when  the  im- 
prisonment is  unlawful,  although  by  color  of  legal  process,  a 
deed  obtained  from  a  prisoner  for  his  deliverance  by  him  who 
is  a  party  to  the  unlawful  imprisonment  may  be  avoided  for 
duress  of  imprisonment:  WatUns  v.  Bairdj  6  Mass.  506  [4 
Am.  Dec.  170]. 

There  is  nothing  in  principle,  and  we  have  not  found  any- 
thing in  authority,  which  places  a  party  upon  less  favorable 
footing  who  pays  his  money  to  procure  his  release  from  arrest 
on  a  groundless  suit  than  he  who  gives  his  bond  or  deed  for 
the  same  purpose;  if  he  may  avoid  the  latter,  he  may  recover 
back  the  former. 
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When  the  consequences  of  a  man's  acts  are  the  subject  of 
legal  inquiry,  the  circumstances  attending  and  the  motives 
prompting  them  are  proper  matters  for  consideration.  Espe- 
cially does  this  become  necessary  where  the  question  of  volition 
is  involved.  To  give  the  same  legal  effect  to  a  party's  acts 
committed  against  his  own  interests,  whether  prompted  from 
choice  or  extorted  by  violent  physical  and  moral  compulsioUi 
would  be  to  confound  those  distinctions  in  law  which  are  uni- 
formly  recognized  both  in  morals  and  divinity  as  the  touch« 
stone  of  human  accountability. 

The  law  does  not  make  successful  wrong  a  shield  to  protect 
its  perpetrator  from  liability  to  afford  redress  to  th^  injured 
party.  If  the  wrong-doer  has  his  hour  of  triumph,  his  hour  of 
retribution  is  sure  to  come  at  last.  The  man  who  falsely, 
maliciously,  and  without  probable  cause  sues  out  a  process, 
arrests  another,  and  compels  him  to  pay  money  to  procure  his 
liberty,  commits  a  wrong  for  which  the  law  affords  the  sufferer 
redress  in  damages.  The  suing  out  of  legal  process  is  an  abuse 
of  the  law  to  cover  the  fraud,  the  very  wrong  which  the  action 
for  malicious  prosecution  was  instituted  to  redress.  It  would 
be  a  reproach  upon  the  law,  if  it  should  allow  the  payment  of 
the  money  thus  wrongfully  and  illegally  extorted  from  the 
plaintiff  to  have  any  legal  effect  against  him.  In  Watkins  v. 
Bairdy  6  Mass.  506  [4  Am.  Dec.  170],  the  court.  Parsons,  C.  J., 
held  not  only  that  a  deed  given  to  procure  the  deliverance  ot 
a  party  from  unlawful  arrest  and  imprisonment  on  a  ground- 
less claim  was  void,  but  that  an  action  of  malicious  prosecu-* 
tion  might  properly  be  maintained:  Peirce  v.  TTiompson,  6 
Pick.  192. 

The  opinion  of  Tenney,  C.  J.,  in  Marks  v.  Oray^  42  Me.  86| 
is  in  harmony  with  this  view  of  the  law.  In  that  case,  the 
original  defendants  agreed  to  allow  a  certain  sum  on  account 
of  the  alleged  trespass,  and  the  action  was  disposed  of  in 
accordance  with  that  agreement;  there  was  no  coercion,  and 
no  payment  under  protest.  The  qusBre  raised  by  Mr.  Justice 
Wilde  upon  this  subject,  in  Savage  v.  Brewery  16  Pick.  463 
[28  Am.  Dec.  255],  was  not  germane  to  the  issue  upon  which 
his  opinion  is  based,  and  is,  at  most,  not  a  dictum^  but  a  doubt. 

Exceptions  overruled. 

Applbton,  C.  J.,  and  CiiTTDrQ,  Kent,  Babbowb,  and  Dav- 
roBTH,  JJ.,  concurred. 
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PSOBABLB  Caitsb  DxTDrED:  B088  ▼.  Innds,  85  Azn.  Deo.  373»  and  note  381. 

DuBEss,  What  Ck>N3Trnms:  Clajim  v.  ifcDonoup^  84  Am.  Dec  54;  Bmdk 
V.  summon,  82  Id.  395;  Alston  v.  Durard,  49  Id.  696. 

OoMFXTLSORT  PAYMZiTr  OF  MoNET,  vbat  is:  Ccitb  ▼.  Cftorfer,  87  Am.  Dea 
178;  Mayor  etc,  v.  Lfffermant  45  Id.  145,  and  note  161;  HarmomyY,  BinghtMrn, 
62  Id.  142,  and  note  152;  Bnmagim  v.  TilUnghast,  79  Id.  176,  and  note  184^ 

Object  of  Pbotest  is  to  Take  from  Payment  its  Voutiitaiit  Chab- 
AOTBB:  McMillan  v.  RicJuurds,  70  Am.  Dec.  666. 

Estoppel  bt  Admibsiojis  ob  Statements:  OolitocS  v.  Atiger,  77  Am.  Baa 
616,  and  note  619;  Tkrail  v.  LaJthrop,  73  Id.  906,  and  note  306. 


Pattbesox  V.  Wilkinson, 

[66  Mainb,  42.] 

OmcQB  OF  Innxtendo  is  to  Explain  Words  Spoken,  and  it  cannot  ex- 
tend or  enlarge  tbeir  sense  beyond  tbeir  usual  and  natural  import. 

WhEBE  WoBDS  ABE  ALLEGED  TO  BE  SlANDEBOUS  BT  ReASON  OF  SOMB  Ez- 

TBIN8I0  Fact,  sucb  fact  must  be  averred  in  a  trayersable  form,  with  n 

proper  colloquiam. 
Wokdb  "Malvina  [Plaintiff]  has  been  to  Swear  a  Touno  One"  faiilj 

convey  tbe  idea  tbat  sbe  committed  tbe  offense  of  fornication,  and  are 

actionable. 
Diffebent  Actionable  Wordfi,  Spoken  at  Different  Times,  oonatitnte 

several  and  distinct  causes  of  action,  and  should  be  embodied  in  aepante 

counts.  ^ 

Defendant  mat  Plead  General  Issue  to  One  Count  of  Declaration, 

although  he  demurs  to  other  counts. 

Case  for  slander.  Tbe  defendant's  demurrer  was  overruled, 
and  that  of  the  plaintiff  sustained,  aqd  the  defendant  alleged 
exceptions.  Other  statements  in  the  opinion  fiilly  present  the 
case. 

/.  H.  HUUardf  in  support  of  the  exceptions. 

Piper,  MacCy  and  Laughton,  for  the  plaintiff. 

By  Court,  Appleton,  G.  J.  This  is  an  action  for  slander. 
The  defendant,  regarding  the  declaration  as  containing  five 
counts,  pleaded  the  general  issue  to  the  last,  and  specially 
demurred  to  each  of  the  preceding  ones.  The  plaintiff  de- 
murred to  the  defendant's  plea  of  the  general  issue,  and  joined 
the  demurrers  to  the  other  counts. 

Different  pleas  may  be  filed  to  different  counts.  To  some 
the  defendant  may  demur,  and  plead  the  general  issue  to 
others.  The  general  issue  being  pleaded,  and  being  a  good 
plea,  the  demurrer  thereto  should  have  been  overruled,  and 
judgment  rendered  for  the  defendant  upon  the  last  count 
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The  first  count,  after  alleging  the  good  character  of  the 
plaintiff,  proceeds  as  follows:  **And  whereas  one  Sarah  Pat- 
terson, a  sister  of  the  plaintiff,  had  sexual  intercourse  in  the 
month  of  February,  1863,  with  a  person  not  her  husband,  and 
was  begotten  with  child,  which,  if  born  alive,  would  have 
been  a  bastard,  the  said  Sarah,  on  the  sixteenth  day  of  Octo- 
ber, 1863,  being  then  pregnant,  and  trying  to  conceal  her 
shame,  committed  suicide  by  poisoning  herself  with  arsenic. 
Nevertheless  the  said  defendant,  though  well  knowing  the 
premises,  but  contriving  maliciously  to  injure  and  defame 
the  plaintiff  in  her  good  name  and  reputation,  repeated  in 
substance  the  following  in  the  month  of  October,  1863,  to  di- 
vers individuals,  viz.,  that  the  plaintiff  was  going  in  the  same 
way  that  her  sister  Sarah  had  gone,  meaning  to  convey  and 
conveying  the  idea  that  plaintiff  had  illicit  intercourse  with 
divers  persons,  and  that  she  was  pregnant,  and  would  commit 
suicide  by  poisoning  herself,  to  the  damage  of  the  plaintiff  in 
the  sum  of  one  thousand  dollars."  And  in  the  second  count 
the  words  were:  *'I  make  no  doubt  Malvina  is  in  the  same 
situation." 

The  words  that  "  the  plaintiff  was  going  in  the  same  way 
in  which  her  sister  Sarah  had  gone,"  or  that  "she  was  in  the 
same  situation,"  impute  no  offense,  and  cannot  be  regarded  as 
being  libelous.  Neither  can  their  meaning  be  extended  or 
enlarged  by  innuendo.  An  innuendo  is  only  explanatory  of 
some  matter  previously  expressed. 

The  words  spoken  not  importing  a  crime,  and  not  being 
upon  their  face  slanderous,  the  rule  as  to  declaring  is  thus 
stated  by  Chitty,  in  his  work  on  pleading,  vol.  1,  p.  342: 
"  When  the  words  do  not  naturally  and  per  se  convey  the 
meaning  the  plaintiff  would  wish  to  assign  to  them,  or  are 
ambiguous  and  equivocal,  and  require  explanation  by  refer- 
ence to  extrinsic  matter  to  show  that  they  are  actionable,  it 
must  not  only  be  stated  that  such  matter  existed,  but  also 
that  the  words  were  spoken  of  and  concerning  it."  The  count 
does  not  indicate  that  any  conversation  was  had  in  reference 
to  the  misconduct  of  the  plaintiff's  sister.  The  fact  of  such 
misconduct  is  stated,  but  in  what  is  technically  termed  the 
"  colloquium  "  it  is  not  averred  that  the  words  were  spoken 
in  relation  to  such  misconduct.  If  spoken  generally,  with- 
out any  such  reference,  they  were  obviously  not  slanderous. 
"  When  the  words  spoken,"  observes  Lord  Ellenborough,  in 
Hawh  V.  HatoJcey,  8  East,  431,  "do  not  in  themselves  natu- 
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rally  convey  the  meaning  imputed  by  the  innuendo,  but  also 
when  they  are  ambiguous  and  equivocal,  and  require  explana- 
tion by  reference  to  some  extrinsic  matter  to  make  them  ac- 
tionable, it  must  not  only  be  predicated  that  such  mattei 
existed,  but  also  that  the  words  were  spoken  of  and  concern- 
ing that  matter."  In  Sturtivani  v.  Root,  27  N.  H.  69,  Gilchrist, 
C.  J.,  says,  a  "  colloquium  serves  to  show  that  the  words  were 
spoken  in  reference  to  the  matter  of  the  averment.  An  innu- 
endo is  explanatory  of  the  subject-matter  sufficiently  expressed 
before,  and  it  is  explanatory  of  such  matter  only;  for  it  can- 
not extend  or  limit  the  sense  of  the  words  beyond  their  own 
meaning  unless  something  is  put  upon  the  record  for  it  to  ex- 
plain." So  in  Carter  v.  Andrews^  16  Pick.  1,  Shaw,  C.  J.,  says: 
'^  If  the  words  have  the  slanderous  meaning  alleged,  not  by 
their  own  intrinsic  force,  but  by  reason  of  the  existence  of 
some  extraneous  fact,  the  plaintiff  must  undertake  to  prove 
that  fact,  and  the  defendant  must  be  at  liberty  to  disprove  it 
The  fact  must  be  averred  in  a  traversable  form,  with  a  proper 
colloquium,  to  wit,  an  averment  that  the  words  in  question 
are  spoken  of  and  concerning  such  usage  or  report  or  fact, 
whatever  it  is,  which  gives  to  words  otherwise  indifferent  the 
particular  defamatory  meaning  imputed  to  them."  For  aught 
that  appears  in  the  declaration  preceding  the  innuendo,  the 
conversation  might  have  had  reference  to  the  good,  and  not  to 
the  bad,  conduct  of  the  plaintiff's  sister;  and  if  so,  the  words 
are  entirely  unobjectionable. 

The  third  count  sets  forth  no  misconduct  of  the  plaintiff's 
sister,  but  is  for  the  utterance  of  these  words,  that  Mrs.  Patter- 
son, the  mother  of  said  Malvina,  '^  had  not  seen  all  of  her 
trouble,  that  Malvina  was  in  the  same  way  that  Sarah  had 
been."  But  it  is  obvious  that  these  words,  without  preceding 
averments  to  give  them  a  special  meaning,  convey  no  slander- 
ous imputation  upon  the  character  of  the  plaintiff. 

The  offense  of  fornication  is  punishable  by  the  statutes  of 
this  state.  An  action  of  slander  will  lie  for  charging  an  un- 
married woman  with  having  committed  this  offense:  MiUer  v. 
Parish,  8  Pick.  385;  Woodbury  v.  Thompson,  2  N.  H.  194.  The 
words  set  forth  in  the  fourth  count,  that  "  Malvina  has  been 
to  swear  a  young  one,"  fairly  convey  the  idea  that  the  plain- 
tiff has  committed  the  offense  of  fornication. 

If  the  declaration,  as  the  plaintiff  now  claims,  contains  but 
one  count,  that  is  bad  on  special  demurrer  for  duplicity.  Each 
count  should  contain  but  one  cause  of  action,  and  no  more.    It 
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is  true,  it  was  held  in  Rathbwi  v.  Emigh^  6  Wend.  407,  that 
dilTerent  sets  of  words,  importing  the  same  charge,  laid  as 
spoken  at  the  same  time,  may  be  included  in  the  same  count. 
But  such  is  not  the  case  here.  The  different  words  set  forth 
in  the  plaintiff's  declaration  were  spoken  at  different  times, 
and  therefore  constitute  several  and  distinct  causes  of  action, 
and  should  have  been  embodied  in  separate  counts. 

But  the  exceptions  negative  the  proposition  that  there  is  but 
one  count.  They  assume  five  several  counts.  The  presiding 
judge,  in  his  ruling,  acted  upon  the  same  assumption.  We 
think  there  were  five  counts  intended  to  be  filed,  though  some 
were  defective. 

The  result  is,  the  three  first  counts  are  bad,  and  the  fourth 
is  good  on  general  demurrer.  The  plea  to  the  fifth  is  good. 
The  plaintiff's  demurrer  thereto  is  overruled. 

Exceptions  sustained. 

Kent,  Dickebson,  Babbows,  and  Danfobth,  JJ.,  concurred. 


COMPLAIHT  IN  AonON  lOB  SlAHDIB  OB  LiBXL  SHOULD  SiT  OUT  WhAT: 

8taU  ▼.  Ooodman,  60  Am.  Deo.  134;  MUet  y.  Vamhom^  79  Id.  477;  miut  aver 
that  words  not  actionable  per  m  were  used  in  a  criminal  sense:  LitUe  v.  Bar* 
hw,  71  Id.  219;  Rke  y.  Simmona,  81  Id.  766;  and  the  meaning  of  snch  words 
cannot  be  extended  by  the  innuendo  in  order  to  make  them  actionable; 
Sheely  y.  Bigffa^  8  Id.  652;  Cobum  y.  Hanoood,  12  Id.  37. 

DlCLABATION  Dl  SLANDDt  MAT  BB  SuiTICIBMT  without  the  COlloquium  Ot 

innuendoes:  Aumuin  v.  Veal,  71  Am.  Dec  331. 

WoBDS  Imputino  IJNOHAaTrnr  to  Fbmalb:  See  Mike  v.  Vanhom,  79  Am. 
Dec  477;  Linck  v.  Kelley,  87  Id.  362. 

Gbnbbal  Issub  ur  Libbl  Apmitb  PLAnrriFr's  Inbogbncb  of  the  charge 
«f  which  he  complains:  Sheakan  v.  ColUtm,  71  Am.  Dec  271. 

Plba  ot  JusmncATioN  in  Slandbb  nbbd  not  Justify  Ck>LLOQUiuii. 
It  is  enough  to  justify  the  words  which  constitute  the  slander  as  charged  in 
the  declaration:  NoU  y.  Stoddard,  88  Am.  Dec  633. 

DEnuiDANT  cannot  Show,  in  MmoATiON  UNDBR  Gbnbbal  Lbub^  that 
for  six  years  prior  to  the  suit  inyeterate  feelings  of  hostility  had  existed  be- 
tween the  parties,  and  that  the  plaintiff  had  taken  eyery  opportunity  to  irri- 
tate the  defendant:  Porter  y.  Hendermm,  82  Am.  Dec  69. 

Thb  pbxngepal  oasb  18  oiTBD  to  the  point  that  in  an  action  of  slander, 
where  the  words,  "  Ton  swore  to  a  lie^  and  I  can  proye  it,'*  are  relied  on  as 
imputing  to  the  plaintiff  the  crime  of  perjury,  there  must  be  an  ayerment  in 
the  declaration  that  the  words  were  spoken  with  reference  to  some  proceed- 
ing before  a  court,  or  tribunal  or  officer  created  by  law,  or  in  relation  to 
some  matter  or  thing  where  an  oath  is  authorised  by  law;  and  that  the  ayer- 
ment must  be  supported  by  proo^  or  the  action  is  not  maintainable,  in  8maU 
y.  Ofeisby,  60  Me.  266. 
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Kennedy  v.  Bba.dbuey. 

r56  Maiztb,  107.] 

Colt  not  Exceedino  Statotort  Value  is  Ezxmft  vbom  Aitachmkut 
when  the  debtor  owns  neither  oxen  nor  horses. 

Trespass  for  taking  and  converting  a  colt.  The  defendant 
justified  as  deputy  sheriff  holding  an  execution  against  the 
plaintiff,  and  the  plaintiff  proved  that  he  owned  neither  oxen 
nor  horses  at  the  time  of  the  taking.  It  was  ruled  that  the 
colt  was  exempt  from  attachment,  and  the  defendant  ex- 
cepted. 

/.  Oranger,  for  the  plaintifil 

W.  C.  Copeland,  for  the  defendant. 

By  Court,  Appleton,  C.  J.  By  the  Revised  Statutes  of  1857, 
c.  81,  sec.  36,  "  one  pair  of  working  cattle,  or  instead  thereof, 
one  or  two  horses,  not  exceeding  in  value  two  hundred  dol- 
lars," are  exempted  from  attachment  or  seizure  on  execution. 

The  exemption  is  for  the  benefit  of  the  debtor.  If  not  able 
to  own  a  pair  of  oxen  or  a  horse  or  horses  of  the  statutory 
value,  it  would  be  a  strange  doctrine  to  deny  his  right  to  own  a 
colt,  which  in  process  of  time  will  soon  become  a  horse.  When 
a  cow  is  by  law  exempt  from  attachment,  it  ha%  been  held  that 
a  heifer,  if  the  owner  has  no  cow,  is  exempt  from  attachment: 
Dow  V.  Smith,  7  Vt.  465  [29  Am.  Dec.  202];  Freeman  v.  Car- 
pentevy  10  Id.  433  [33  Am.  Dec.  210].  The  same  principle 
applies  in  the  case  at  bar,  as  the  value  of  the  colt  does  not  ex- 
ceed the  amount  allowed  by  statute.  The  exemption  is  alike 
within  the  spirit  and  intention  of  the  act  and  the  decisions 
under  it:  Bowsey  v.  NewbegiUy  48  Me.  410. 

Exceptions  overruled. 

Cutting,  Kent,  Dickerson,  Babbows,  and  Danfobth,  JJ., 
concurred. 


Bxemftion  ov  Ck)w  trou  Execution  Includes  Heifeb  when:  CarruA 
y.  Orassie,  71  Am.  Dec.  707;  and  see  Rockwell  v.  ffubbell,  45  Id.  252,  note. 

Exemption  or  Horses  from  Execution:  See  Everett  v.  Herrin,  74  Am. 
Dec  455. 

CoNSTBucnoN  or  Word  "Team"  in  Exemption  Statute:  Rockwell  v. 
HvbbiO,  45  Am.  Dec  254. 

Colt  Fou&  Months  Old  is  not  Exempt,  as  forming  with  its  mother  a 
"  span  of  horses  "  within  meaning  of  Wisoonsin  statute:  Ani€8  v.  Jfatiim  70 
Am.  Dec  468. 

RxQHT  to  Recover  Price  or  Exempt  Fsofibtt  Sold:  MylUkm  v.  Wk^ 
ier,  87  Am.  Deo.  495. 
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Allen  v.  Delano. 

[»  Maine,  IIS.] 
Sals  on  Ochtdition — ^Titls.  —  A  mare,  being  with  foel,  wm  edd  on  ooiidi- 
tion  that  she  was  to  "  remain  the  property  of  the  vendor  until  paid  for,"  — 
held,  that  the  colt  subflequently  foaled  oontinaed  the  property  of  the 
vendor  until  performance  of  the  condition. 

Replevin  for  a  colt.  The  plaintiff  sold  the  defendant  a 
mare,  taking  his  note  therefor,  with  a  written  agreement  added 
that  said  mare  should  continae  the  property  of  the  vendor  till 
paid  for.  The  mare  was  with  foal  at  the  date  of  the  writing, 
and  that  offspring  was  the  colt  replevied.  The  note  was  un- 
paid at  the  commencement  of  the  suit.  The  plaintiff  was  non- 
suited, and' alleged  exceptions. 

Herriuy  for  the  plaintiff. 
Gopelandy  for  the  defendant. 

By  Court,  Appleton,  C.  J.  The  nonsuit  must  be  set  aside, 
and  the  case  stand  for  trial. 

The  plaintiff's  title  to  the  mare  is  not  questioned.  By  the 
terms  of  the  contract,  no  title  vested  in  the  conditional  vendee. 

The  plaintiff/  owning  the  mare,  owned  likewise  the  colt. 
'^  Of  all  tame  and  domestic  animals,  the  brood  belongs  to  the 
owner  of  the  dam  or  mother;  the  English  law  agreeing  with  the 
civil  that  partus  sequitur  ventrem  in  the  brute  creation,  though 
for  the  most  part  in  the  human  species  it  disallows  that 
maxim":  2  Bla.  Com.  390.  And  so  are  all  the  authorities. 
Putting  a  mare  to  pasture  in  consideration  of  her  services  does 
not  entitle  the  bailee  to  her  increase:  Allen  v.  AUeUy  2  Penr.  & 
W.  166.  In  case  of  a  pledge,  not  only  the  thing  pledged 
passes,  but  also,  as  accessory,  its  natural  increase,  as,  for  in- 
stance, the  young  of  a  flock  of  sheep:  Story  on  Bailments^ 
sec.  292.  Where  live-stock  is  mortgaged,  its  natural  increase 
and  produce  becomes  subject  to  the  mortgage:  Forman  v. 
Proctor,  9  B.  Mon.  124.  The  increase  of  domestic  animals 
gratuitously  loaned  belongs  to  the  lender:  Orser  v.  Storma,  9 
Cow.  687  [18  Am.  Dec.  543].  Where  a  mare  was  sold  on  con- 
dition, the  vendor  continued  to  be  the  owner  of  her  colts  until 
performance  of  the  condition:  Buckmaster  v.  Smithy  22  Vi.  203. 
The  defendant,  having  no  title  to  the  mare,  can  have  none  to 
her  increase. 

Exceptions  sustained. 
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CuTTiMQ,  Walton,  Dickebbon,  Babbowb,  and  Danfobth, 
J  J.J  concurred. 


On  CoNDrriONAL  Sale,  Tttli  Bjmatsb  in  Sbllbb  until  the  perfonnano* 
of  the  condition:  BaUey  v.  Harris,  74  Am.  Deo.  312,  and  note  313;  Bwrbattk 
V.  Crooker,  66  Id.  470. 

Owner  of  Property  has  Rionr  bt  Accession  to  what  is  added  to  it: 
Peirce  v.  Ooddard,  33  Am.  Dec.  764;  Pulcifer  v.  Page,  54  Id.  682.  Inereaa* 
of  animab  belongs  to  owner  of  female:  Id.  584,  note. 

Ownership  in  Animals  Generally:  See  Decker  ▼.  Oamnum,  69  Abl, 
Dec.  99;  Wkeatley  v.  JIarris,  70  Id.  258,  and  note  259. 

MoRTCAGE  OF  Animals  Covers  INCREASE:  Oregg  Y.  Sa^fcrd^  76  Am.  Dml 
726,  and  note.  And  to  the  same  point,  see  Bryami  y.  PemytU,  61  Mo.  IIOl 
oiting  the  prinoipal 


HiNES  V.  Allen. 

[66  Maims,  U4.J 

DEfBNDANT  IN  RlPLEYIK  CANNOT  MAINTAIN  SECOND  AonON  OV  RkPLEYIV 

for  the  same  property  against  the  plaintiff  in  possession  during  the  pen- 
dency of  the  first  suit,  nor  can  one  deriving  title  from  the  defendant 
after  the  service  of  the  writ  maintain  such  action. 

Replevin  for  a  colt.  The  defendant,  Allen,  replevied  the 
same  colt  from  one  Delano,  and  received  posBeesion,  where- 
upon Delano  sold  the  colt  to  the  plaintiff  for  a  fair  value,  and 
the  plaintiff  brought  this  suit.  A  nonsuit  was  ordered,  and 
the  plaintiff  alleged  exceptions. 

E.  Madigan  and  Copelandj  for  the  plaintiff. 
Herriuy  for  the  defendant. 

By  Court,  Kent,  J.  It  is  well  settled  that  when  property 
has  been  taken  from  a  person  by  a  replevin  suit  against  him 
and  delivered  to  the  plaintiff,  the  defendant  in  that  suit  can- 
not replevy  the  property  back  again  pending  the  suit:  lUley  v. 
Siubhs,  6  Mass.  280  [6  Am.  Dec.  29];  Morris  v.  De  Wilt,  6 
Wend.  71;  Sanborn  v.  Leavittj  43  N.  H.  475.  The  reasons  for 
this  rule  are  obvious.  Such  a  course  would  lead  to  confusion^ 
multiplicity  of  suits,  and  unnecessary  complications.  It  can- 
not be  necessary  to  vindicate  the  rights  of  either  party.  Those 
rights  can  be  folly  determined  in  the  first  suit.  It  is  clear^ 
therefore,  in  this  case,  that  Delano  could  not  maintain  a  re- 
plevin suit  against  the  plaintiff  for  the  colt. 

Can  a  person  who  derives  his  title  or  claim  from  a  sale  ot 
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transfer  by  Delano,  made  after  the  colt  bad  been  replevied 
from  him,  maintain  this  action  of  replevin? 

The  cases  before  cited,  and  others  of  like  character,  unques- 
tionably establish  as  a  general  principle  that  the  owner  of  a 
chattel  may  take  it  by  replevin  from  any  person  whose  posses- 
sion is  unlawful,  unless  it  has  been  taken  from  him  by  re- 
plevin by  the  party  in  possession. 

The  chattel  is  not  considered  in  the  custody  of  the  law,  so 
as  to  be  for  that  reason  irrepleviable  by  any  person  pending 
the  suit,  after  it  has  been  delivered  by  the  officer  to  the  plain- 
tiff in  replevin. 

But  is  it  not  a  clear  evasion,  if  not  a  nullifying  of  the  doc- 
trine first  stated,  if  a  party  who  cannot  replevy  himself  can, 
by  a  new  sale  or  conveyance,  colorable  or  real,  enable  a  third 
party  to  do  it?  Ordinarily  the  rights  and  liabilities  of  parties 
in  suits  depend  upon  the  facts  existing  at  the  time  of  the  com- 
mencement of  the  action. 

In  this  case,  at  that  time,  the  present  plaintiff  had  no  right 
or  title  or  interest  in  this  colt.  His  after-acquired  title  depends 
entirely  upon  the  right  and  title  of  Delano.  This  right  can 
be  perfectly  vindicated  in  the  first  suit  against  Delano.  If  the 
plaintiff  in  that  suit  (the  present  defendant)  fails  to  establish 
his  title  or  right  to  possession,  there  must  be  a  judgment  for 
a  return,  and  then  this  plaintiff  can  assert  his  right  against 
Delano  by  replevin. 

If  this  action  can  be  sustained,  we  should  have  two  actions 
of  replevin  to  be  tried  upon  exactly  the  same  &cts  and  the 
same  title.  In  both  the  question  must  be  the  right  set  up  by 
the  present  defendant  and  the  right  set  up  by  Delano.  The 
present  plaintiff's  rights  are  exactly  the  same,  no  less  and  no 
more  than  Delano's. 

We  think  it  could  not  be  intended  by  the  principle  before 
stated  that  a  new  right  could  be  acquired  by  a  subsequent 
sale  to  a  third  party  to  institute  a  replevin  which  did  not 
exist  in  the  vendors.  The  reasoning  which  would  prohibit  a 
suit  by  the  defendant  in  replevin  applies  with  equal  force  to  a 
subsequent  purchaser. 

Exceptions  overruled. 

Applbton,  G.  J.,  and  Cuttino,  Dickbbson,  Babbows,  and 
Danfobth,  JJ.,  concurred. 

DeTINUB    and    RBPLKVI2f    AT   COMMON    hkW   DwrOEDl    fFUlM  T.  RffboUt 
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Rbplbtdt  dois  kot  Lis  vor  Pbopibtt  in  Custopt  ov  Law:  LtwU  t. 
Bw^  82  Am.  Dec.  73;  Spring  v.  Bourland,  54  Id.  243;  Hagan  y.  Denell,  88 
Id.  769;  nor  oao  crom-replevin  be  maintained:  Id. 

After  Judomsnt  in  Replevin  against  Defendant,  He  cannot  Sum 
OUT  Another  Writ  of  replevin  to  prevent  execution  against  himself,  and  to 
procure  a  restoration  of  the  property  to  himself:  THnn  v.  Bawden^  71  Am. 
Dec.  101. 

Complaint  in  Replevin:  Van  Draor  v.  Kmg,  75  Am.  Dec  649;  Stewen 
V.  Owum,  48  Id.  696,  and  note  698;  PiUtiion  v.  Adamg,  42  Id.  59. 


Smith  v.  Sawtbb. 

[65  Maims,  189.] 

Pebson  Other  than  Regular  Party  to  Note,  Who  yoLUNTASiLT  Pate 
It  for  the  honor  or  credit  of  an  indoraer,  without  request,  does  not 
thereby  acquire  a  right  to  repayment  from  any  prior  party  thereto. 

Assumpsit  upon  a  promissory  note.  The  opinion  states  the 
case. 

/.  Baker  J  for  the  plaintiff. 

A.  O.  Stinchfieldf  for  the  defendant. 

By  Oonrt,  Cuttino,  J.    This  action  is  brought  againsC  the 

defendant  as  second  indorser  of  a  note  of  the  tenor  folloft»'ng, 

viz.: — 

"  Portland,  July  9,  1869. 

^'  Four  months  after  date,  I  promise  to  pay  to  the  order  of 
Files  and  Emery  five  hundred  dollars,  payable  at  either  bank 
in  Portland.    Value  received. 

(Signed)  "Robert  Files." 

Indorsements:  "Files  and  Emery,  S.  H.  Sawyer,  B.  D.  Peck/' 

Assuming  that  the  plaintiff,  upon  the  production  of  the  note 
duly  protested,  and  legal  notice  to  the  parties,  has  established, 
priffyj,  fadcy  the  right  of  recovery,  we  are  brought  to  the  con- 
sideration of  the  defense. 

Peck  swears  that  the  note  was  given  to  him  by  Files  and 
Emery  to  raise  money  upon  for  their  benefit,  and  that  it  was 
discounted  by  the  Norumbega  Bank  of  Bangor,  at  his  request, 
for  the  benefit  of  Files  and  Emery,  to  whom  he  paid  over  the 
proceeds,  and  that  the  defendant  and  himself  were  only  ac- 
commodation indorsers.  That  subsequently  Files  and  Emery 
conveyed  to  him  their  stock  of  goods,  of  the  value  of  between 
eleven  and  twelve  thousand  dollars,  for  the  purpose  of  securing 
him  for  liabilities  assumed  for  them.     That  at  the  time  the 
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note  matured  he  had  funds  in  the  Norumbega  Bank,  partly 
accruing  from  the  proceeds  of  the  sale  of  that  stock  of  goods; 
and  according  to  the  best  of  his  recollection,  he  paid  the  note 
by  giving  his  check  to  the  cashier  of  the  bank,  or  by  giving 
him  current  funds  to  meet  it. 

To  rebut  this  testimony,  George  R.  Smith  was  introduced  by 
the  plaintiff,  who  testified  that  he  was  cashier  of  tbe  bank  at 
the  time  the  note  was  discounted,  and  that  neither  Peck  nor  any 
party  to  the  note  ever  paid  it  to  the  bank;  tliat  the  bank 
failed  in  December,  1859.  After  that  the  note  remained  in 
his  custody  until  he  passed  it  to  the  plaintiff,  without  tbe 
knowledge  of  the  officers  of  the  bank;  that  he  owed  the'plain- 
tiff,  and  if  he  collects  the  note  his  liabilities  will  be  dimin- 
ished to  that  amount. 

On  cross-examination,  the  witness  stated  that  the  facts  dis- 
closed in  his  letter  to  Peck  were  substantially  true,  which  is 

as  follows;  viz.:  — 

"  Bangor,  July  5,  1865. 

"Friend  Peck, — I  received  a  few  days  ago  from  my  brother's 
attorney  a  list  of  interrogatories  to  be  put  to  you  in  the  case 
of  my  brother  against  S.  H.  Sawyer,  on  Files's  note  indorsed 
by  him. 

"  I  thought  I  would  write  you  about  it,  for  you  may  have 
forgotten  about  the  note.  The  note  was  discounted  for  you, 
together  with  sundry  other  notes,  July  23, 1859,  by  the  Norum- 
bega Bank,  and  when  it  becamie  due  was  sent  to  Portland 
for  payment,  and  was  protested  for  non-payment.  This,  I 
think,  was  in  November,  1859,  and  at  that  time,  you  will  rec- 
ollect it  was  very  important  to  have  your  credit  stand  good 
at  the  Norumbega  Bank,  and  therefore  I  took  up  the  note  with 
my  own  funds.  The  note  has  never  been  paid  to  this  day,  or 
any  part  of  it.  My  brother  soon  afterwards  loaned  me  some 
money,  and  I  gave  him  the  note  in  part  payment.  I  write 
this  so  that  you  may  know  the  history  of  the  note.  I  don't 
know  as  it  is  necessary  to  state  any  of  the  above  facts  in  your 
answers.  Respectfully  yours, 

"Geo.  R.  SMfiH." 

Now,  upon  the  foregoing  facts  substantially  stated,  the  par- 
ties have  agreed  that  this  court  should  render  such  judgment 
as  they  and  the  law  require. 

Upon  the  facts,  we  are  inclined  to  the  opinion  that  Peck 
never  paid  the  note  to  the  bank,  although  their  mutual  rela- 
tions, perhaps,  never  have  and  never  will  be  fully  disclosed. 

Am.  Dia  Vol.  xcn— f7 
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At  the  same  time,  we  may  well  assume  that  George  R.  Smith, 
from  his  own  funds,  paid  the  note  to  the  bank  in  order  to  have 
Peck's  credit  stand  good  at  that  institution.  In  other  wordi, 
he  paid  the  note  supra  protest,  without  the  request  of  any  par- 
ties to  the  note.  Under  such  circumstances,  it  is  well  settled 
as  to  notes,  the  person  so  paying  has  no  cause  of  actioo 
against  any  party  to  the  note,  as  was  settled  in  WiUis  v.  Hob- 
son,  37  Me.  405,  where  Shepley,  C.  J.,  remarking  upon  the 
authority  of  Story  on  Notes,  sec.  453,  uses  the  following  lan- 
guage: '^  When  a  person,  not  being  a  regular  party  to  a  note, 
pays  it  for  the  honor  or  credit  of  the  maker  or  any  indorsera, 
without  request,  he  does  not  thereby  acquire  a  right  to  repay- 
ment from  any  of  the  prior  parties,  for  whose  honor  he  may 
have  paid  it.  He  can  no  more  make  another  his  debtor  by 
the  payment  of  a  note  without  request,  express  or  implied, 
than  he  could  by  the  pajrment  of  any  ordinary  account." 

If  George  R.  Smith's  letter  to  Peck  ''  is  substantially  true,** 
this  case  is  within  the  foregoing  dedision.  If  it  be  untnx^ 
then  it  would  appear  that  Smith,  the  cashier,  without  author- 
ity, and  in  violation  of  his  legal  duties,  selected  from  the  fos- 
sil remains  of  an  insolvent  bank,  for  his  private  use,  the  note 
in  suit,  and  transferred  it  to  the  present  plaintiff.  A  char- 
itable construction  of  his  testimony  inclines  us  to  give  force 
to  the  disclosures  in  his  letter.  Besides,  the  lapse  of  time 
during  which  the  note  was  suffered  to  remain  in  the  bank 
after  protest,  without  any  action,  has  a  strong  tendency  to 
prove  that  the  note  had  been  paid,  either  by  Peck  or  Smith. 

Plaintiff  nonsuit. 

Applbton,  C.  J.,  and  Walton,  Dicksbson,  Babbows,  and 
Taplst,  J  J.,  concurred. 

Drawxb  ot  Bill  mat  Aookft  or  Fat  It  unpxb  FitoTm  lOB  ISLomom. 
Of  Drawxb  or  Indobskr:  Swope  ▼.  Bo8$,  80  Am.  Dea  667;  and  tee  om» 
oolleoted  in  note  670,  as  to  the  nature  and  effect  of  the  contract  of  aooepi- 
anoe. 

Kg  Okx  cam  Aocxpt  Bill  ot  Exohakgb  but  Pxb80N  ufok  Whom  It 
18  Drawn,  kxcbpt  tor  Honor:  Heenan  v.  Natiht  83  Am.  Dec  790;  and  warn 
Rio$  y.  Sagland,  63  Id.  737;  Crozier  t.  Kirher,  61  Id.  724. 

HcLDKR  OT  Bill  is  Emtttlbd  to  Absolutx,  Umcomditional  Aookpt- 
AVCK  of  his  bill,  and  may  reject  any  other:  Ford  v.  Angebrodi,  88  Am.  Dec 
174. 

Patmbnt  or  Aogxptanob  to  Prbyint  Dibhonob.  —Pajfrnent  far  Homt.  — 
Payment  for  honor  is  where  a  bill  of  exchange,  having  been  protested  for  non- 
payment^ is  paid  by  another  person  for  the  honor  of  some  one  of  the  partieiw 
or  for  the  honor  of  all  the  parties,  as  the  case  may  be:  Qylea  on  BiUsy  S7S> 
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Sneh  paTiiiflnt  is  alwayi  mad^  after  protest,  and  is  called  accordingly  payment 
9¥fra  jpmieBL  It  la  confined  to  bills  of  exchange,  and  does  not  extend  to 
promissory  notes:  Story  on  Notes,  sec  463.  Any  party  to  a  bill  of  exchange 
may  pay  for  honor:  Byles  on  BiUs,  272.  Thns  the  drawee  of  a  bill  may  pay 
it  supra  proUsi  for  the  honor  of  the  drawer  or  indorser:  Stoope  v.  Roas^  40  Pa. 
St.  186;  S.  0.,  80  Am.  Dec.  567.  Bat  it  is  said  that  the  acceptor,  if  he  has 
prnvioasly  made  a  simple  acceptance,  cannot  pay  for  honor  of  an  indorser, 
bo«aase  as  acceptor  he  is  already  bound  in  that  capacity.  If,  however,  he 
has  accepted  the  bill  withont  having  efifects  of  the  drawer  in  his  hands,  and 
no  provision  has  been  made  by  the  drawer  for  payment,  he  may  pay  it  mpra 
protest,  and  have  his  remedy  on  the  bill  against  the  drawer:  Chitty  on  Bills, 
608.  At  common  law,  a  stranger  oannot  voluntarily  constitute  himself  the 
creditor  of  another  by  paying  his  debt  without  his  request  and  acquire  a 
right  to  reimbursement.  But  this  is  allowed  by  the  law  merchant  in  respect 
to  bills  of  exchange  and  for  the  benefit  of  trade,  provided*  he  makes  the 
payment  after  protest,  and  the  form  of  proceeding  sanctioned  by  the  custom 
of  merchants  be  substantially  followed:  Vandeujall  v.  Tyrrell,  1  Moody  A  M. 
87;  Oamam  v.  Amuirong,  8  Dana,  664;  and  see  Oeralopuh  v.  WielsTf  10  Com. 
B.  690.  The  mode  of  payment  is  for  the  payor  to  go  before  a  notary  public 
and  make  a  declaration  for  whose  honor  the  bill  is  paid,  which  declaration 
should  be  recorded  by  the  notary,  either  in  the  protest  or  in  a  separate  in- 
strument: Byles  on  Bills,  272.  The  pay<)r  must  then  give  reasonable  notice 
to  the  party  for  whose  honor  he  makes  payment,  otherwise  such  party  will 
be  under  no  obligation  to  refund:  Wood  v.  Pugh,  7  Ohio,  601;  Ocmam  v.  Anji^ 
strong,  3  Dana,  664.  A  stranger  who  pays  supra  protest  for  the  honor  of  the 
bill  generally  is  to  be  considered  as  an  indorsee  paying  full  value,  and  he  is 
entitled  to  recover  against  all  the  parties  to  the  bill:  Mertens  v.  Winmngton, 
1  Esp.  113;  Chitty  on  Bills,  609.  If  payment  was  made  for  the  honor  of  a 
particular  indorser,  the  payor  may  sue  him  and  all  prior  parties,  but  not  sub- 
sequent indorsers,  the  latter  being  discharged  by  such  payment:  Id.  And  see 
Mc  parte  Swan,  L.  K  6  Eq.  344. 

Acceptance  for  Honor,  — Acceptance  for  honor,  or  supra  protest,  is  where  ac- 
ceptance of  a  bill  is  refused  by  the  original  drawee  and  the  drawee  au  besoln, 
if  any;  and  a  third  person  accepts  the  bill  for  the  honor  of  any  one  or  all  the 
antecedent  parties  thereto:  See  Story  on  Bills,  sec  266;  Byles  on  Bills,  267; 
Hoars  v.  Catenove,  16  East,  391.  There  can  be  an  acceptance  for  honor  only 
when  the  bill  has  been  protested:  Id.;  Oamam  v.  Armstrong,  3  Dana,  664; 
and  it  is  at  the  flection  of  the  holder  to  take  or  refuse  an  acceptance  for 
honor:  Mitford  v.  Waleoti,  12  Mod.  410;  PUlans  v.  Van  Mierop,  3  Burr. 
1663.  But  if  the  aooeptance  is  for  the  honor  of  a  particular  party,  and  the 
holder  takes  it,  he  cannot  sue  that  party  before  maturity  of  tiie  bill,  and  its 
dishonor  by  such  acceptor:  Story  on  BiUs,  sec.  268;  WiOiams  v.  Oermahe,  7 
Bam.  ft  C.  468;  and  if  the  acceptance  is  generally  for  the  honor  of  the  bill, 
the  holder  cannot  sue  any  of  the  parties  before  its  maturity  and  dishonor: 
Chitty  on  BiUs,  376;  Story  on  BiUs,  sec.  268.  The  acceptance  inures  to  the 
benefit  of  all  the  parties  subsequent  to  him  for  whose  honor  it  was  made: 
Konig  v.  Bagard,  1  Pet.  260;  Bx  parU  Swan,  L.  K  6  Eq.  344.  It  is  well 
settled  that  a  stranger  or  one  not  a  party  to  the  bill  may  accept  for  honor: 
Jackson  v.  Hudson,  2  Camp.  447;  Jenkins  v.  Hutchinson,  13  Q.  B.  744;  May 
V.  Ketty,  27  Ala.  497;  Walton  v.  WiUiams,  44  Id.  347;  and  the  drawee  him- 
self may  accept  for  the  honor  of  the  drawer  or  of  an  indorser:  Byles  on  BiUs, 
268;  and  see  Story  on  BiUs,  soo.  269;  Schimme^pemUch  v.  Bayard,  1  Pet.  264. 
So  different  persons  may  be  acceptors  supra  protest  for  the  honor  of 
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ptftiM  to  the  biU:  OMj  on  BilK  870^  376;  Jadmm  t.  Ak2hni,  2  Can^ 
447. 

The  method  of  acceptiiig  for  h<mar  is  as  foUows:  The  aoceptor  for  honor 
personally  appears  before  a  notary  pnbUc  with  witnesses,  and  declares  that 
he  accepts  such  protested  bill  in  honor  of  the  drawer  or  indorser,  as  the  case 
aaay  be,  and  that  he  will  satisfy  it  at  the  time  appointed.  He  then  snb- 
seribes  his  name  to  the  words  following:  '*  Accepted  ntpra  protest  in  honor 
of  A  B,"  or,  more  nsnally,  *«  Accepts  S.  P.":  Chitty  <m  Bills,  346;  Byles  on 
Bills,  267;  Daniel  on  Negotiable  Instmments,  sec.  623;  and  see  MUekeU  t. 
Baring,  10  Bam.  k  G.  4.  It  should  be  designated  for  whose  honor  the 
acceptance  was  made,  and  a  general  acceptance  wpra  proteti,  not  designating 
for  whose  honor  it  was  made,  will  be  considered  as  made  for  the  honor  of  the 
drawer:  Chitty  on  Bills,  346.  So  the  acceptor  eupra  protest  mnst  at  once  gi^e 
notice  of  his  acceptance  to  the  person  for  whose  honor  it  is  made:  Story  on 
BUls,  sec.  259;  and  see  Wood  v.  Pugh,  7  Ohio,  501. 

An  acceptance  for  honor  is  in  the  nature  of  a  conditional  acceptance.  It 
is  an  undertaking  to  pay  if  the  original  drawee,  upon  a  presentment  to  him 
for  payment,  should  persist  in  dishonoring  the  bill,  and  such  dishonor  by  him 
be  notified  by  protest  to  the  person  who  has  accepted  for  honor:  WiUkanM  t. 
€ftrmainey  7  Bam.  &  C.  457.  In  order,  therefore,  to  render  the  acceptor 
ntpra  protest  liable,  the  holder  is  bound  in  the  first  instance  to  demand  pay- 
ment of  the  original  drawee  when  the  bill  becomes  due,  and  if  he  &ils  to  pay, 
it  must  then  be  presented  in  due  time  to  the  acceptor  mpra  protest:  See 
Chitty  on  Bills,  348,  351;  Story  on  Bills,  sec.  261;  MUeheU  v.  Baring,  10 
Bam.  &  C.  4;  Barry  v.  Clark,  19  Pick.  220.  If  the  latter  refuses  to  pay  on 
such  presentment,  there  must  be  another  formal  protest,  stating  the  present- 
ment for  payment  to  the  drawee,  the  protest  for  his  non-payment,  the  pre- 
sentment of  the  bill  and  acceptance  to  the  acceptor  supra  protest,  demand  of 
payment  of  him,  and  the  protest  for  his  non-payment:  Chitty  on  Bills,  352; 
and  notice  thereof  must  be  forthwith  forwarded  to  the  drawer  and  indorsers: 
Id. 

As  it  regards  the  rights  of  an  acceptor  for  honor,  he  has  recourse  against 
the  party  for  whose  honor  the  acceptance  was  made,  and  all  parties  against 
whom  the  latter  would  have  recourse,  for  all  damages  incurred  by  reason  of  his 
acceptance:  Byles  on  Bills,  271;  I>aniel  on  Negotiable  Instruments,  sec.  526; 
Mitford  V.  Walcott,  1  Esp.  112;  Oooddally.  PoUuU,  1  Com.  B.  233.  But  theao- 
oeptor  for  the  honor  of  the  drawer  cannot  recover  against  him  without  proof  of 
presentment  to  the  drawee,  and  non-acceptance  or  non-payyient  by  him,  and 
notice  thereof  to  the  drawer:  Baring  v.  Clarh,  19  Pick.  220;  8choJiM  v. 
Bayard,  3  Wend.  488.  And  the  acceptor  for  honor  acquires  no  new  right 
by  the  transaction  which  the  holder  had  not  at  the  time  of  the  acceptance: 
Konig  v.  Bayard,  1  Pet.  250.  And  it  is  held  that  an  aoceptor  for  the  honor 
ef  the  drawer  is  estopped  from  denying  the  genuineness  of  the  bill,  and  will 
be  bound  by  his  acceptance,  although  the  payee  was  a  fictitious  person: 
PMlUps  V.  Im  Thum,  L.  R.  1  C.  P.  463.  So  the  acceptance  siipra  profesi  after 
sight  of  a  bill  of  exchange  admits  the  genuinaness  of  the  signature  of  the 
drawer,  and  oonsequently  is  binding  in  favor  of  a  honiafide  holder  for  value 
without  notice,  although  the  signature  turns  oat  to  bo  a  foigery :  8aU  SpringB 
Bank  v.  Syracuse  Saiv,  Inst.,  62  Barb.  101. 
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Kimball  v.  Billings. 

[55  Maivx,  147.] 

PxBSOH  18  OnzLTT  OF  CoNvxBaioN  Who  Sklls  Fbopsbtt  of  Axothei. 
without  the  owner's  authority,  although  ho  acts  as  tho  agent  or  semnt 
of  one  claiming  to  be  the  owner,  and  is  ignorant  of  his  principal's  want 
of  authority. 

It  is  No  Dsfbnsb  to  Action  of  Trover  fob  Profebtt  Sold  by  Dsfkhd- 
AiTT  as  agent  of  another,  that  the  property  was  goTemment  bonds  pay- 
able to  bearer,  if  the  principal  was  not  the  bonajide  purchaser. 

Trover  for  the  conversion  of  five  United  States  government 
bonds,  with  interest  coupons  attached,  three  of  the  bonds  being 
of  the  denomination  of  one  hundred  dollars,  and  two  of  the 
denomination  of  fifty  dollars.  The  bonds  were  stolen  from  the 
plaintiff,  and  received  by  one  Mrs.  Witham,  knowing  that  they 
had  been  stolen.  The  defendant  sold  part  of  the  bonds,  and 
gave  the  proceeds  to  Mrs.  Witham,  and  testified  that  he  acted 
as  her  agent  in  making  the  sale,  and  had  no  knowledge  or 
suspicion  that  she  was  not  the  true  owner  of  the  bonds.  The 
case  was  taken  from  the  jury  and  continued  on  report  to  the 
full  court. 

A.  Libbey  and  L.  Clayj  for  the  plaintiff. 

J.  Baker  and  N,  if.  WhUmore,  for  the  defendant. 

By  Court,  Walton,  J.  It  is  no  defense  to  an  action  of  trover 
that  the  defendant  acted  as  the  agent  of  another.  If  the  prin* 
cipal  is  a  wrong-doer,  the  agent  is  a  wrong-doer  also.  A  per^ 
8on  is  guilty  of  a  conversion  who  sells  the  property  of  another, 
without  authority  from  the  owner,  notwithstanding  he  acts 
under  the  authority  of  one  claiming  to  be  the  owner,  and  is 
ignorant  of  such  person's  want  of  title:  Story  on  Agency,  sees. 
311,  312,  and  authorities  there  cited;  Coles  v.  Clark,  3  Gush. 
399. 

If,  therefore,  it  be  true,  as  the  defendant  says,  that  in  selling 
the  bonds  sued  for  in  this  case  he  acted  as  the  agent  or  servant 
of  Mrs.  Witham,  and  had  no  knowledge  or  suspicion  that  she 
was  not  the  true  owner  of  them,  these  facts  constitute  no  de- 
fense to  the  suit.  Mrs.  Witham  could  not  secure  to  him  im- 
munity for  an  act  which  she  could  not  lawfully  do  herself. 

Nor  is  it  any  defense  that  the  property  sold  was  government 
bonds  payable  to  bearer.  The  bona  fide  purchaser  of  a  stolen 
bcMid  payable  to  bearer  might  perliaps  defend  his  title  against 
even  the  true  owner.     But  there  is  no  rule  of  law  that  secures 
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immunity  to  the  agent  of  the  thief  in  such  cases,  nor  to  the 
agent  of  one  not  a  bona  fide  holder.  The  evidence  in  this  case 
satisfies  us  that  Mrs.  Witham  was  not  a  bona  fide  holder;  that 
she  received  the  bonds  well  knowing  that  they  had  been  stolen, 
if  she  did  not  in  fact  procure  the  theft  to  be  committed.  The 
defendant  took  the  bonds  into  his  possession,  and,  as  her  agent 
or  servant,  sold  them. 

The  sale  was  a  conversion  of  them,  which  made  not  only 
Mrs.  Witham,  but  the  defendant,  liable  for  their  value  to  the 
true  owner.  The  rule  of  law  protecting  bona  fide  purchasers 
of  lost  or  stolen  notes  and  bonds  payable  to  bearer  has  never 
been  extended  to  persons  not  bona  fide  purchasers,  nor  to  their 
agents. 

In  Burditt  v.  Hunt,  25  Me.  419  [43  Am.  Dec.  289],  cited  by 
defendant,  the  servant  was  held  not  liable,  because  he  did  not 
participate  in  the  illegal  sale;  he  was  a  mere  carrier  of  the 
goods  from  the  person  lawfully  in  possession  of  them  to  the 
person  to  whom  they  were  sold;  and  the  court  held  that  such 
a  removal  was  not,  under  the  circumstances,  an  act  of  con- 
version. But  the  doctrine  is  there  recognized  that  a  sale  by 
the  agent  would  have  made  him  liable. 

Bonds  to  the  amount  of  four  hundred  dollars  were  stolen 
from  the  plaintiff,  but  the  evidence  fails  to  satisfy  us  that 
more  than  three  hundred  dollars'  worth  of  them  came  into  the 
hands  of  the  defendant  and  were  sold  by  him.  The  exact 
date  of  the  sale  is  not  shown,  but  we  are  satisfied  it  was  as 
early  as  the  1st  of  November,  1863. 

Judgment  for  plaintiff  for  three  hundred  dollars,  and  inters 
est  from  November  1,  1863. 

Appleton,  C.  J.,  and  Cutting,  Dickebson,  and  Taplby,  JJ., 
concurred. 


CoNVEBSiON,  What  GoNSTrnms:  Webber  r,  DcdvIb,  69  Am.  Deo.  87,  and 
oases  colleoted  in  note  90;  Pribble  v.  Kejii,  71  Id.  327,  and  note  330. 

Conversion  of  CERTinoATB  of  Bane  Shares:  Connor  r,  Billier,  73  Am. 
Dec.  106;  of  promissory  note:  Davis  v.  Funk,  80  Id.  519;  Lowrtmore  t. 
Berry,  54  Id.  188;  Potter  v.  Merchants'  Bank,  86  Id.  273. 

One  Who  Ams  and  Abets  Another  in  Keeping  Psopertt  from  m 
RiOHTFTTL  Owner  is  gnilty  of  conversion:  Scott  v.  Perkins,  48  Am.  Dec.  470; 
Clark  V.  Whitaker,  48  Id.  160;  and  any  act  of  ownership  over  property 
taken  which  is  inconsistent  with  the  true  owner's  right  of  dominion  over  it 
is  evidence  of  a  converaiou:  Bagsdale  v.  Williams,  49  Id.  406. 

Agent  of  One  Joint  Owner  Selling  Entirb  Chattel  is  guilty  of  oon- 
version:  Perminter  v.  Kelly,  54  Am.  Dea  177. 


1867.]  Brown  v.  Nourse.  588 

fiumiQ  HoBU  FROM  Onx  Who  had  No  Right  to  Skll  Hm,  and  Sub- 
UQUiMTLT  ExxBonuNG  DoMiNioir  OVER  HiM  by  letting  him  to  another  per- 
too,  amount  to  a  conversion,  although  the  buyer  believed  his  title  to  the 
iMxrae  to  bo  perfect:  QUmore  v.  NewUm,  85  Am.  Beo.  749;  and  it  is  a  oonver- 
■ioQ  if  one  hires  a  horse  to  be  drhron  to  one  plaoe  and  volimtsnly  drives  him 
to  another:  Woodmm  v.  HMard,  57  Id.  310. 

CoinnnuioM  Bcrwsur  Oo-nNABras:  Fig^aH  v.  AWtcm^  80  Am.  Dea  5i| 
Mtdingkm  v.  ChoBe,  82  Id.  180. 


BbOWN   V.    NOUBSB. 

rw  MAxmi,  2Ml] 

PlBA  OF  OnrsRAL  I88UR  AmoTa  PLAiNTiFr's  Capaoxit  to  Sul^  and  tlio 

question  of  snch  capacity  can  be  raised  only  by  plea  in  abatement. 
It  IB  NOT  Rbquibxd,  undkb  Mainx  Praotioi,  that  Writ  8H0!7U>  Svr 

OUT  whxrb  or  by  what  authority  administration  was  granted. 
Action  on  Unindobsbd  Ksgotiablr  Kotb  can  bx  Maintainbd  onlt  bt 

Patbx  or  his  personal  representative. 
Mains  Statutb  of  LnoTATioNa  is  No  Bar  to  AonoN  in  That  Stati 

UPON  Notb  Madx  in  Anothbr  Statb,  where  the  defendant  has  not 

resided  in  Maine  since  the  date  of  the  note. 
PlXA  IN  Abatxkxnt  is  NOT  Amxndablb  after  demurrer  filed  thereta 

Assumpsit  upon  a  promissory  note,  negotiable  and  unin- 
dorsed. The  note  was  made  payable  to  J.  W.  L.  Brown,  and 
signed  by  the  principal  defendant.  The  plaintiff  alleged  her- 
ielf  ''of  the  city,  county,  and  state  of  New  York,  administra- 
trix of  the  estate  of  J.  W.  L.  Brown,  late  of  Dubuque,  iu  the 
state  of  Iowa,  deceased,"  and  the  principal  defendant  as  resi- 
dent in  the  ''state  of  Nevada."  The  defendant  appeared  by 
counsel,  and  filed  a  plea  in  abatement,  therein  alleging  that 
the  plaintiff  "is  not  now  and  never  has  been  the  administra- 
trix of  the  goods  and  estate  of  J.  W.  L.  Brown,  late  of  Du- 
buque, etc.,  deceased,  in  and  for  the  state  of  Maine";  to  which 
plea  the  plaintiff  demurred  generally.  When  the  case  came 
on  for  trial,  the  defendant  moved  for  leave  to  amend  his  plea 
in  abatement,  which  was  denied,  whereupon  he  joined  the 
plaintiff's  demurrer,  which  was  sustained.  He  then  pleaded 
the  general  issue,  with  a  brief  statement  alleging  in  bar  that 
the  plaintiff  "was  never  duly  appointed  administratrix  of  the 
goods  and  estate  of  her  said  alleged  intestate  within  and  for 
ibis  state,  and  has  not  so  alleged  herself  in  her  said  writ,"  etc.; 
and  also  set  up  the  statute  of  limitations.  The  plaintiff  was 
.  allowed  on  motion  to  indorse  upon  her  writ  that  the  note  in 
suit  was  "the  property  of  the  plaintiff  in  her  individual  right 
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and  capacity,  and  this  suit  is  in  the  name  of  the  plaintiff  as- 
administratrix,  for  her  benefit  individually,  and  not  as  admin- 
istratrix"; and  she  put  in  certain  evidence  tending  to  show 
that  the  note  was  her  individual  property.  It  was  also  in  evi- 
dence that  the  plaintiff  had  been  appointed  administratrix  of 
her  husband's  estate  in  this  state  since  the  commencement  of 
this  action;  that  previous  thereto  she  was  such  administratrix 
in  Iowa.  It  was  also  proved  that  the  defendant  had  not  re- 
sided within  this  state  since  the  date  of  the  note.  Continued 
on  report  to  the  full  court. 

Howard  and  Cleavesy  for  the  plaintiff. 
Bradbv/ry  and  Bradbury^  for  the  defendant. 

By  Court,  Kent,  J.  There  can  be  no  question  that  the  plea, 
in  abatement  was  fatally  defective,  and  that  the  amendment 
was  not  and  could  not  be  properly  allowed.  It  is  therefore 
out  of  the  case. 

The  principal  question  is,  whether  under  the  general  issue 
the  defendant  admits  the  plaintiff's  capacity  as  administra- 
trix, or  whether  that  is  or  can  be  put  in  issue  by  that  plea. 
This  question  seems  to  have  been  directly  determined  by  this 
court  in  the  case  of  Clark  v.  PUhon,  81  Me.  603.  It  was  there 
held  that  "  by  pleading  the  general  issue,  the  defendant  ad- 
mitted the  plaintiff's  capacity."  This  case  was  decided  after 
the  decision  in  Langdon  v.  Potter,  11  Mass.  315,  in  which  a 
different  doctrine  is  indicated,  although  that  case  was  cited 
by  counsel  in  Clark  v.  Pishon,  supra.  On  examination  of  the 
authorities,  we  are  satisfied  that  the  decision  by  our  own  court 
is,  to  say  the  least,  as  well  supported  in  every  respect  as  the 
contrary  doctrine. 

In  Thynne  v.  Protheroe^  2  Maule  A  S.  553,  in  the  king's  bench, 
the  court  decided  that  even  where  the  plaintiff  had  made 
profert  of  the  letters  of  administration,  and  the  plea  was  non 
a.88umpsitj  yet,  as  there  was  no  necessity  to  produce  the  letters, 
and  as  the  plea  admitted  that  he  was  administrator,  the  de- 
fendant had  no  right  to  insist  upon  their  production,  "  If  this 
could  be  done,  it  would  be  the  means  of  getting  the  benefit  of 
ne  unques  administrator  upon  the  general  issue." 

In  Oridley  v.  TFtUtaww,  1  Salk.  38,  it  was  resolved  that  the 
plea  of  non  est  factum  admits  the  plaintiff  to  be  a  good  admin- 
istrator.   The  same  doctrine  is  in  substance  found  in  Com.  * 
Dig.,  Pleader,  2  D,  10-14. 
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This  decision  is  also  supported  by  its  analogy  to  the  numer- 
dus  cases  in  which  it  is  decided  that  where  a  corporation  8ues» 
the  plea  of  the  general  issue  admits  the  existence  of  the  corpo- 
ration and  its  right  to  sue.  The  principle  which  lies  at  the 
bottom  is,  that  where,  independently  of  all  merits,  a  party 
would  deny  the  capacity  of  the  plaintiff  and  his  right  to  be 
heard  in  court  in  the  case,  the  objection  must  be  interposed 
in  limine^  so  as  to  prevent  unnecessary  costs  and  delay.  It  is 
a  safe  and  extremely  convenient  rule  in  practice,  and  not  un- 
reasonable in  its  requirements.  It  only  demands  that  what 
is  preliminary  in  its  nature  shall  be  interposed  and  deter- 
mined before  the  merits  are  reached. 

We  do  not  see  any  sufficient  reason  for  overruling  Clark  v. 
Pishony  supra. 

It  is  objected  that  the  plea  of  the  general  issue  admits  only 
what  is  set  forth  in  the  writ,  and  that  the  plaintiff  does  not 
therein  say  that  she  is  administratrix  of  her  intestate  within 
this  state.  If  the  objection  is  at  this  stage  of  the  case  open  to 
the  defendant,  the  reply  is  that  she  does  allege  that  she  is 
'^administratrix  of  the  estate  of  J.  W.  L.  Brown,  late  of,"  etc. 
The  promises  set  forth  are  all  to  the  intestate. 

This  is  the  usual  mode  of  declaring  in  this  state.  It  has 
never  been  required  that  the  writ  should  set  out  where  or  by 
what  authority  the  administration  was  granted.  The  admin- 
istrator never  makes  profert  of  his  letters  of  administration. 
The  legal  inference  is,  when  a  suit  is  brought  in  the  name  of 
an  administrator,  and  he  declares  that  he  is  administrator 
of  a  certain  deceased  person,  that  the  declaration  is,  that  it 
was  granted  in  this  state.  For  he  cannot  be  administrator, 
with  a  right  to  sue  in  our  courts,  unless  he  has  been  here  ap- 
pointed. 

This  is  clearly  stated  in  the  case  relied  upon  by  the  defend- 
ants, hetcre  cited:  Langdon  v.  Pottery  11  Mass.  313. 

It  becomes  unnecessary  for  us  to  consider  the  question  how 
far  a  subsequent  appointment  as  administrator  would  enable 
him  to  maintain  an  action  before  commenced  in  that  capacity. 
We  are,  as  before  shown,  bound  to  regard  the  point  of  capa- 
city to  sue,  as  conceded  by  the  pleadings. 

We  do  not  perceive  that  the  indorsement  on  the  writ,  that 
the  note  in  suit  was  the  property  of  the  plaintiff  in  her  own 
individual  right,  can  affect  the  determination  of  this  case.  The 
note  was  payable  to  the  intestate  and  to  his  order.  It  has  never 
been  indorsed,  and  therefore  the  action  could  only  be  brought 
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by  him  or  his  personal  representative.  It  is  not  unusual  for 
one  who  has  an  equitable  interest  in  a  chose  in  action,  com- 
menced in  the  name  of  the  original  payee,  to  indorse  on  the 
writ  a  notice  of  his  claim  to  the  proceeds  of  the  judgment.  It 
makes  no  difference  that  the  claim  of  such  interest  is  made 
by  the  administratrix  in  her  individual  character  or  capacity. 
Her  rights  are  as  distinctiy  separate  as  if  vested  in  another 
person.  It  makes  no  difference  to  this  defendant  whether 
this  debt,  when  paid,  is  to  be  distributed  to  the  creditors  or 
to  be  paid  to  an  heir  or  the  widow.  This  is  a  matter  to  be 
adjusted  between  those  interested  in  the  estate.  The  action 
may  be  maintained  by  the  administratrix,  because  the  legal 
right  and  interest  in  the  note  has  never  been  transferred  by 
indorsement. 

The  statute  of  limitations  is  invoked  by  the  defendant. 
But  he  never  resided  in  this  state  after  the  cause  of  action 
accrued,  and  therefore  the  statute  never  began  to  run:  R.  S«, 
o.  81,  sec.  114;  Brigham  v.  BigdoWj  12  Met  270;  Putnam  v. 
Dike,  13  Gray,  535. 

As  the  statute  in  this  case  never  began  to  run,  the  provis- 
ions in  section  103  of  the  above  chapter  cannot  be  applied. 
That  section  is  intended  to  reach  only  those  cases  in  which 
the  statute  has  begun  to  run,  and  in  which,  but  for  this  pro- 
vision for  extension,  it  would  be  a  bar  in  six  years.  But  here 
no  such  state  of  facts  exists:  McMillan  y.  Woody  29  Me.  217. 

The  judgment  must  be  for  the  plaintiff. 

Judgment  for  plaintiff  for  amount  of  note  and  interest,  and 
eosts. 

Appleton,  C.  J.,  and  Walton,  Babbows,  Dakfobth,  and 
Tapley,  JJ.,  concurred. 

Plsa  of  Gsnsral  Issue  is  Waiteb,  of  All  OBJionoirs  to  Psaaoir  ov 
PLAnnrnr,  and  admits  his  capacity  to  sue:  Btowh  ▼.  lUku,  71  Am.  Dee.  49; 
Mclntxre  t.  Pruton,  48  Id.  321. 

MiSNOMKB  IS  Waivxd,  if  not  pleaded  in  abatement:  TruU  ▼.  Hcwkmd^  07 
Am.  Deo.  82,  and  note  85. 

SUFFICIEirr  AVBRMXNT  OF  CaUSB  of  AonOH  TO  BS  Iir  ADMIN18IBATOR  IM 

Such:  WjfoU  v.  BanAa,  68  Am.  Deo.  89,  and  note  100. 

WhXN  PbBSONAL  EXFBXSSNTATiyS  MAT  8US  IN  HI8  LfDiyiDUAL  OAPAOITr: 

Sims  y.  BoynUm,  70  Am.  Dec.  649;  LoMmon  v.  Law&on,  80  Id.  702. 

POWSB    OF  ASSIOKES    OF    BZIOUTOK  OB  ADHDnSTRATOB  TO  SUB  IB  FOB- 

aoN  OouBTS:  PeUnm  t.  OhemkaX  Batik,  88  Am.  Deo.  310^  note. 

Statutb  of  LoaTATiovs,  GoBFLiOT  OF  Laws  AS  TO:  See  Buer  ▼.  SmMpf 
^  Am.  Deo.  740,  and  oases  oolleoted  in  note  744;  Browm  v.  Brown,  48  Id.  6S; 

«nd  note  56. 
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Absengb  fbom  State,  Wuat  Comstftutes,  and  effect  of  upon  the  ruimiiig 
of  the  Btatate  of  limitatioiis:  LangcUm  v.  Doud,  83  Am.  Deo.  641,  and  ex- 
tended note  644. 

Sealed  Note  is  not  Nbootiasle,  and  Action  n  hot  Maintainable 
THEREON  in  the  name  of  a  penon  to  whom  it  has  been  transfened:  CommB  y. 
Junction  etc  R,  R.  Co.,  89  Am.  Dec  230. 

The  fbinoipal  case  is  cited  as  follows,  and  to  the  points  stated:  Objec* 
tion  to  the  maintenance  of  replevin  by  all  of  several  plainti£b,  because  only 
one  of  them  has  given  the  bond  required  by  statute,  should  be  taken  by 
abatement,  and  is  not  open  to  the  defense  under  the  plea  of  wm  eepit:  Pope 
V.  Jackaon^  65  Me.  163.  So  the  non-existence  of  a  plaintiff  corporation  can 
only  be  taken  advantage  of  by  plea  in  abatement,  and  cannot  be  set  up  as  a 
ground  of  defense  by  a  brief  statement  filed  with  a  plea  in  bar,  nor  can  it  bo 
given  in  evidence  under  the  general  issue:  Dresden  School  District  v.  JEina  Ins. 
Co,,  66  Id.  370.  So  the  capacity  and  legal  authority  of  one  to  whom  the 
defendants  have  given  a  promissory  note  as  treasurer  of  the  ministerial  and 
school  fund  of  a  town  cannot  be  questioned  by  them  in  a  suit  on  the  note, 
under  a  brief  statement  accompanying  the  general  issue;  and  his  want  of  au- 
thority is  to  be  pleaded,  if  at  all,  in  abatement:  Abbott  v.  ChasSf  76  Me.  86. 
According  to  the  current  of  authority,  the  statute  of  limitations  operates 
merely  upon  the  remedy,  and  is  consequently  local  in  its  operation,  and  the 
law  of  the  place  where  the  remedy  is  sought^  and  not  that  of  tfa*  tiius  of  the 
contract  must  control:  Thompson  t.  iZted,  76  Id.  406. 


Billings  v.  Gibbs. 

[65  Maine,  28&] 
Defendant  m  Real  Action  between  Tenants  in  Common  cannot  Givb 
IN  Evidenob  undeb  General  Issue  that  he  "had  never  ousted  the 
plaintiff  of  his  portion  of  the  demanded  premises,  nor  in  any  way  hin- 
dered his  taking  possession,  but  had  only  been  in  possession  of  the  same 
as  tenant  in  common  with  the  demandant." 

Writ  of  entry  by  one  tenant  in  common  against  his  co- 
tenant.  The  plaintiff  objected  to  the  admission  of  certain 
evidence  offered  by  the  defendant  under  the  plea  of  the  gen- 
eral issue,  and  which  is  set  out  in  the  syllabus,  and  thereupon 
the  case  was  continued  on  report  to  the  full  court.  Other 
facts  appear  in  the  opinion. 

N.  S,  and  F,  J.  Litilefieldy  for  the  plaintiff. 

8.  C.  Stroutj  Oagey  and  8,  M,  Harmony  for  the  defendant. 

By  Court,  Appleton,  C.  J.  By  the  Revised  Statutes  of  1857, 
c.  104,  sec.  6,  "  every  person  alleged  to  be  in  possession  of  the 
premises  demanded  in  such  writ  claiming  any  freehold  therein 
may  be  considered  a  disseisor  for  the  purpose  of  trying  the 
right;  but  the  defendant  may  plead  in  abatement,  and  not  in 
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bar,  that  he  is  not  tenant  of  the  freehold,  or  by  a  brief  state- 
ment onder  the  general  issue  filed  within  the  time  allowed  for 
pleas  in  abatement,  unless  by  leave  of  court  the  time  therefor 
is  enlarged;  and  he  may  show  that  he  was  not  in  possession 
of  the  premises  when  the  action  was  commenced,  and  disclaim 
any  right,  title,  and  interest  therein,  and  proof  of  such  fact 
shall  defeat  the  action,"  etc. 

The  demandant  and  tenant  are  tenants  in  common  of  the 
demanded  premises,  the  demandant  owning  three  fourths  and 
the  tenant  one  fourth  of  the  same.  The  writ  as  amended  is 
for  the  demandant's  three  fourths. 

The  tenant  pleaded  the  general  issue,  nul  disseisin.  This  plea 
admits  the  tenant  to  be  in  possession  of  the  demanded  premises: 
Colbufji  y.  Groverj  44  Me.  47.  After  nvi  disseisin  pleaded  in  a 
writ  of  entry  by  a  tenant  in  common,  proof  of  actual  ouster  is 
unnecessary:  Stevens  v.  Winship,  1  Pick.  317  [11  Am.  Dec* 
178].  If  the  tenant  ''  does  not  disclaim,"  remarks  Parsons, 
C.  J.,  in  Higbee  y.  Rice,  5  Mass.  344  [4  Am.  Dec.  63],  "or  plead 
non-tenure,  he  admits  himself  tenant  of  the  freehold  by  the 
plea  of  nul  disseisin.  In  this  writ,  the  demandants  demand 
of  the  tenants  seisin  of  two  eighths.  If  he  admitted  the 
demandants'  title,  be  might  have  pleaded  that  he  did  not 
hold  the  two  eighths  demanded  against  him,  and  this  he  might 
well  plead,  although  he  claimed  to  be  seised  of  the  remaining 
six  eighths  as  tenant  in  common  with  the  demandants.  On 
this  plea  of  non-tenure  he  might  have  compelled  the  demand- 
ants to  prove  an  ouster  to  entitle  them  to  recover.  But  non- 
tenure cannot  be  given  in  evidence  under  the  general  issue  in 
this  action."  The  form  of  a  plea  in  such  case  is  given  in 
Steams  on  Real  Actions,  Appendix  No.  48. 

The  tenant  did  not  plead  non-tenure  in  abatement,  nor  file  a 
brief  statement  setting  forth  the  fact  of  non-tenure  ^*  within  the 
time  allowed  for  pleas  in  abatement."  He  asked  for  no  en- 
largement of  time  within  which  to  file  such  brief  statement. 
The  language  of  the  statute  is  peremptory,  and  applies  equally 
to  all  tenants  of  the  freehold,  whether  holding  in  severalty  or  in 
common.  The  demandant  claims  three  fourths  of  the  prem- 
ises described  in  his  writ.  If  the  tenant  did  not  claim  to  hold 
these  premises,  he  should  have  said  so  by  his  plea  or  brief 
statement,  and  in  due  season,  and  then  the  cause  would  have 
terminated.  It  is  just  as  easy  to  disclaim  any  right,  title, 
and  interest  in  the  demanded  premises  when  the  demandant 
daims  a  fraction  as  when  he  claims  the  whole  of  an  estate. 
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By  the  provisions  of  the  statute,  as  well  as  by  the  reported 
decisions  of  this  coart,  the  proof  offered  was  inadmissible  under 
the  pleadings:  Wyman  v.  Brovmj  50  Me.  139;  Putnam  Free 
School  V.  Fisher,  38  Id.  324;  Colbum  v.  Graver,  44  Id.  47. 

In  Small  v.  Clifford,  38  Me.  213,  it  does  not  appear  that  the 
brief  statement  was  not  seasonably  filed.  The  counsel  did 
not  take  that  objection.  The  court  might  well  assume  it  duly 
filed  if  the  point  was  not  raised. 

Tenant  defaulted.    Judgment  for  demandant. 

Cutting,  Kent,  Walton,  Dickebson,  Babbowb,  and  Dan- 
FORTH,  JJ.,  concurred. 

Actions  bt  Tbnant  in  Common  aqainst  Co-tbnant:  See  Picor.  Coiimbei, 
73  Am.  Deo.  560,  note  6S5;  WaU  y.  JSichardBon,  78  LL  622;  SymmuU  y.  Har- 
ri$,  81  Id.  553;  ejectment  lies  where  one  tenant  ia  oosted  by  co-tenant: 
HtUMMon  T.  ChoMt  63  Id.  645,  and  note  650;  and  ouster  ia  qneetion  of  fact 
for  jury:  Wvrhman  v.  Outhrie,  72  Id.  654;  CaiTpentier  v.  MendenhaU,  87  Id. 
135;  may  be  inferred  from  long  nndistorbed  poaseaaion  by  one  co-tenant  with 
acts  of  exclusive  ownership:  Aleaoander  v.  Kennedy,  70  Id.  358. 

PRACnCB  WHERE  DEFENDANT  IS  EjECrTMENT  BT  OnE  Co-TSNANT  AOAINSV 

Anotheb  Intends  to  Deny  Ouster:  T<m^^  v.  NutweU,  79  Am.  Dec.  649. 

Action  vor  Use  and  Occupation  bt  Tenant  in  Ck>MMON  aoain9t  Co- 
tenant,  when  it  lies:  Crane  v.  Woffffoner,  89  Am.  Dec.  493. 

CoNVXBaiON  BETWEEN  Co-TENANTS:  Fiquei  v.  AlUatm,  86  Am.  Deo.  54. 


BUFFUM   V.    EaMSDELL, 
[66  Maine,  262.1 

Judgment  against  Two  Defendants  Jointlt  is  One  and  Ebtire,  and 
will  be  held  invalid  agaiiist  both  defendants  if  one  was  not  an  inhabitant 
of  the  state,  and  no  legal  service  of  the  writ  was  made  upon  him. 

Impeachment  of  Judgment  bt  One  not  Partt  thereto.  —  Upon  a  bill 
to  redeem  a  mortgage,  brought  by  one  claiming  a  right  under  a  levy 
upon  the  mortgagor's  equity  of  redemption,  the  respondent,  not  1>eing  a 
party  or  privy  to  the  judgment,  may  avail  himself  of  any  illegality  in  it. 

Bill  in  equity.  The  complainant  alleged  that  one  Bous- 
ley,  being  seised  in  fee  of  certain  lands,  conveyed  them  by 
mortgage  to  the  respondent;  that  said  mortgage  was  without 
consideration,  and  was  made  for  the  fraudulent  purpose  of 
defrauding,  hindering,  and  delaying  the  mortgagor's  creditors, 
of  whom  the  complainant  was  one,  and  claimed  that  as  to  him 
the  said  mortgage  ought  to  be  declared  void;  or  if  the  court 
should  find  the  evidence  adduced  insufficient  to  establish  the 
fact  that  said  mortgage  was  fraudulent,  then  the  complainant 
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claimed  the  right  to  redeem  the  mortgage  under  a  levy  upon 
the  mortgagor's  equity  of  redemption.  The  levy  was  made  by 
virtue  of  an  execution  issued  upon  a  judgment  in  the  com- 
plainant's favor  against  said  Bousley  and  one  Locke.  Other 
facts  appear  in  the  opinion. 

S.  C  Strout  and  Oagey  for  the  complainant. 
W.  L.  Putnanij  for  the  respondent. 

By  Court,  Danfobth,  J.  To  enable  this  complainant  to 
sustain  his  bill,  it  is  conceded  that  he  must  show  a  good  title 
to  the  land  claimed.  To  do  this,  he  offers  in  evidence  a  judg- 
ment  in  his  favor  against  Joseph  Bousley  and  Milton  P.  Locke, 
recovered  at  a  term  of  this  court  holden  in  the  county  of 
Oxford  on  the  second  Tuesday  of  August,  1863,  an  execution 
issued  thereon,  and  a  levy  upon  the  land  as  the  property  of 
Bousley.  The  respondent,  who  also  claims  under  Bousley  by 
a  prior  deed  alleged  to  be  fraudulent  as  against  creditors,  con- 
tests the  plaintiff's  title  on  the  ground  that  his  judgment  is 
erroneous.  It  is  conceded  that  Locke  was  not  an  inhabitant 
of  the  state;  that  no  legal  service  was  made  upon  him.  As  to 
him  the  court  had  no  jurisdiction,  and  the  judgment  against 
him  is  therefore  void:  Penobscot  R.  R.  v.  Weeksy  52  Me.  456. 

The  judgment  being  an  entirety,  if  void  in  part  is  void  in 
all;  if  reversed. as  to  one  of  the  parties,  it  must  be  reversed  as 
to  all:  2  Saund.  PI.  101;  2  Bac.  Abr.  227, 228;  Benner  v.  Wdd^ 
45  Me.  483;  Hemmenway  v.  Hickes,  4  Pick.  600. 

It  is  true  that  in  some  cases  where  the  judgment  is  several 
as  to  the  parties,  it  may  be  reversed  as  to  one  and  affirmed  as 
to  the  others;  as  in  Whiting  v.  Cochrany  9  Mass.  532,  where 
judgment  was  rendered  against  the  principal  defendant  and 
a  trustee,  it  was  decided  that  the  principal  defendant  could 
not  avail  himself  of  a  want  of  service  on  the  trustee;  so,  in 
Shirley  v.  Lunenburg j  11  Id.  379,  where  the  same  principle 
is  recognized.  But  no  such  severalty  is  involved  in  the  judg- 
ment under  consideration.  On  the  contrary,  it  is  against  the 
parties  jointly,  and  both  as  to  them  and  the  subject-matter  is 
one  and  entire.    It  must,  therefore,  stand  or  fall  as  a  whole. 

The  case  of  Ellis  v.  BuUardf  11  Gush.  498,  relied  upon  by 
the  plaintiff,  does  not  weaken  this  position,  but  tends  rather 
to  confirm  it.  This  was  a  writ  of  error  to  reverse  a  judgment 
having  the  same  defect  as  that  in  the  judgment  relied  upon  by 
the  plaintiff  in  the  case  at  bar.  The  court  refused  to  reverse 
the  judgment,  not  because  there  was  no  error,  but  because  one 
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of  the  plaintiffs,  and  the  one  having  cause  to  complain,  had 
released  that  error  and  refused  to  prosecute  the  suit.  Thomas, 
J.,  remarks:  ''  Were  this  not  so,  yet,  as  upon  the  reversal  of  a 
judgment  on  a  writ  of  error  the  court  may  enter  the  same 
judgment  which  the  court  below  might  have  rendered,  it  may 
enter  judgment  against  Ellis."  Here  is  a  very  clear  intima- 
tion that  but  for  the  release  of  the  error  the  judgment  must 
have  been  reversed,  though,  if  justice  required,  another  which 
would  have  been  valid  might  have  been  entered.  In  that 
case,  the  parties  to  the  judgment  sought  to  be  reversed  were 
before  the  court,  and  the  process  pending  was  such  as  to  au- 
thorize the  court  to  do  that  between  them  which  the  law  and 
justice  required.  In  the  judgment  relied  upon  in  the  case  at 
bar,  the  error  has  not  been  released,  the  parties  to  it  are  not 
before  the  court,  and  no  process  is  pending  which  can  give 
the  court  any  authority  to  modify  or  change  it  in  any  respect, 
or  substitute  a  new  one  in  its  place.  We  must  take  this 
judgment,  or  pretended  judgment,  as  it  now  stands,  without 
addition  or  diminution,  and  upon  principle  as  well  as  author- 
ity it  is  erroneous. 

That  the  respondent  in  this  process,  not  being  a  party  or 
privy  to  that  judgment,  may  avail  himself  of  any  illegality 
in  it,  is  well  settled:  Voae  v.  Mortanj  4  Cush.  27  [50  Am.  Dec. 
750],  and  cases  cited;  Cawjell  v.  Caswell^  28  Me.  237. 

BUI  dismissed,  with  costs. 

Kent,  Walton,  Babbows,  and  Tapley,  JJ.,  concurred. 


Judgment  nr  Actiom  on  Joint  Gontbaot  in  Fatob  of  Onb  DxnNDANT 
DiscHABon  Bbfaulted  Ck>-DsnNDANT,  if  the  former  goes  to  trial  on  »  de- 
fense common  to  both  defendants,  bat  not  if  the  defense  is  personal  to  him- 
self: 8v)amty  t.  Parher,  8S  Am.  Dec.  549. 

Oni  not  Pabtt  to  Juikimbnt  oannot  bb  Injuriouslt  Affbcted  THIBBBT: 
Brush,  V.  Fowkr,  85  Aol  Deo.  3S3;  and  see  Hovey  v.  duue^  83  Id.  514. 

Judgment  of  Goubt  hating  No  Jubisdiction  either  of  the  person  or  the 
subject-matter  is  void:  Butcher  v.  Bcmk  qf  BroumsvUle,  83  Am.  Dec.  446;  and 
judgment  may  be  attacked  either  directly  or  collateraUy  for  want  of  juris- 
diction:  Wallace  v.  Broum,  76  Id.  421. 

Judgments  abb  Binddvg  only  upon  Pabties  and  Pbiyies:  Detrick  v. 
MigaU^  68  Am.  Dec.  584;  lApKomb  ▼.  PosUU,  77  Id.  651,  and  cases  collected 
in  note  658. 

Cibcumstances  undeb  Which  Judgment  mat  bb  Collaterally  Im- 
FEAOHED  by  one  not  a  party  or  privy:  Sidcruparier  v.  Sidemparher,  83  Am. 
Dec.  527,  and  cases  ooUected  in  note  533. 

Judgment  against  Onb  of  Sbvebal  Joint  Debtobs  Babs  Action  against 
the  others:  Suiydam  v.  Barber,  75  Am.  Dec.  254. 
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Jttdomxxt  aoaikst  All  or  Sxtsral  DsraNstAins,  wkdt  Part  ohut 
WERB  SxBVXD  with  gnniinonii,  is  Toid  as  against  all  of  them:  Hubne  t.  Jcmei, 
66AnL  Beo.  774;  and  compare  JidiMy  t.  IfcRoe^  60  Id.  660;  DtmgUuB  y.  McU' 
ne,  47  Id.  375;  Nelaon  v.  Baatwick,  40  Id.  310;  WinchMterr.  BeatdUn,  51  Id. 
702;  Wood  y.  AOanaon,  44  Id.  562;  8U  John  v.  Holmu^  32  Id.  603^  and  nota 
€04. 

Thx  nuNOEPAL  cuun  n  PiBiorainBiiXD  in BUMMy,  Frof^  68  Ha.  974. 


Hunt  v.  Columbian  Insuranob  Company. 

LS5  IIAISB,  90.1 

DnwLunoN  of  Fobxiqn  Gobporation  durino  Pbndbnot  of  Suit  AOAorai^ 
Effect  of.  — An  action  againflt  a  foreign  ooiporation,  having  an  ageoej 
in  the  state  where  the  action  is  commenoed,  is  not  prevented  from  pn^ 
oeeding  to  judgment  by  a  subsequent  decree  dissolving  the  oorporation 
and  appointing  reoeivers  to  wind  up  its  affidrs,  made  in  the  state  of  its 
creation,  unless  it  is  shown  that  the  corporation  is  utterly  extinct. 

LiOAL  Authoritt  of  Rxcsivxbs  Duly  Appointed  is  Go-smHaivs  ctdj 
with  the  jurisdiction  of  the  court  by  whom  they  were  appointed. 

State  Coiott  does  not  Require  Courts  of  One  State  to  permit  reoeiy- 
ers,  appointed  by  the  court  of  another  state,  to  exercise  privileges  detci- 
mental  to  the  citveens  of  the  former,  while  pursuing  appropriate  legal 
remedies  there. 

Assumpsit  on  an  account  annexed  and  on  a  count  for  monej 
had  and  received.    The  opinion  states  the  case. 

W.  L,  Putnanij  for  the  plaintifb. 

Davie  <md  Drummondj  for  the  receiyem  and  principal  defend- 
ant. 

By  Court,  Babrows,  J.  In  both  these  cases  the  plaintifib 
are  resident  citizens  of  this  state,  as  are  also  the  parties  who 
are  summoned  as  trustees  of  the  principal  defendant,  a  cor- 
poration located,  at  the  time  of  the  commencement  of  the 
action,  in  the  city  of  New  York,  and  doing  an  extensive  busi- 
ness in  the  taking  of  marine  risks  here,  by  means  of  its  agents. 

In  the  first-named  case,  which  was  entered  at  the  April 
term,  1866,  the  trustees  appeared  at  the  return  term  and  filed 
their  disclosure,  admitting  a  considerable  amount  of  funds  in 
their  hands,  which  they  said  was  claimed  by  the  receivers  of 
the  insurance  company;  and  the  defendant  corporation  also 
appeared  by  respectable  and  well-known  counsel,  members  of 
this  bar,  and  there  was  a  continuance  to  the  October  term,  pre- 
vious to  which  the  principal  defendant  regularly  filed  specifica- 
tions of  defense,  and  the  cause  was  thereupon  continued  from 
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term  to  term  to  the  April  term,  1867,  when  the  )irLiupH£  defend* 
ant  was  defaalted,  and  the  receivers  appealed  and  filed  their 
claim  to  the  moneys  of  the  company  in  tke  hands  of  the  tms* 
tees,  put  in  copies  of  the  proceedings  in  the  New  York  supremo 
court,  showing  a  decree  of  dissolutios  at  the  Columbian  Insur- 
ance Company,  and  the  appointmeikf  of  receivers,  February  6, 
1866,  within  a  month  after  the  attachment  of  the  funds  of  the 
company  in  the  hands  of  these  trustees.  The  plaintiff  there- 
upon put  in  certain  extracts  fro^  the  statutes  of  the  state  of 
New  York,  and  the  case  was  reported  to  this  court  upon  the 
stipulation  that  the  trustees  should  be  charged  for  $2,382.30, 
less  their  costs,  unless,  upon  the  matters  appearing  in  the 
report,  the  claim  of  the  receivers  should  prevail,  or  unless,  by 
reason  of  the  proceedings  in  the  New  York  court,  the  plain- 
tiffs  are  precluded  from  taking  judgment  in  this  suit  against 
the  principal  defendant. 

1.  As  to  the  effect  of  the  judgment  in  New  York  upon  the 
Mtatus  of  the  corporation,  which  is  the  principal  defendant 
here,  and  consequently  upon  the  right  of  the  plaintiff  to  pur- 
sue  this  action  to  final  judgment,  it  is  plain  that  we  should 
have  had  a  materially  different  question  presented  for  our  de- 
cision, so  far  as  this  point  is  concerned,  if  the  effect  in  New 
York  were  what  is  claimed  for  it  here. 

But  certainly  such  judgment  cannot  have  any  greater  force 
or  effect  here  upon  the  condition  and  existence  of  the  corpora- 
iion  than  it  has  by  law  in  the  state  where  it  is  rendered.  The 
utmost  that  can  be  required  in  this  respect  is,  that  the  records 
or  judicial  proceedings  there,  duly  authenticated,  shall  have 
such  faith  and  credit  given  to  them  here  as  they  have  by  law 
or  usage  in  the  courts  of  the  state  from  whence  they  are  taken. 
Such  is  the  tenor  of  the  act  of  Congress,  passed  May  26,  1790, 
section  1,  in  pursuance  of  the  power  given  by  the  first  section 
of  the  fourth  article  of  the  constitution  of  the  United  States. 

To  substantiate  the  position  that  the  plaintiff  cannot  take 
judgment  in  this  suit  against  the  Columbian  Insurance  Com- 
pany, whose  credits  were  duly  attached  in  the  hands  of  the 
trustees,  and  who  appeared  and  answered,  and  filed  their  speci- 
fications of  defense,  and  subsequently  submitted  to  a  default, 
it  must  be  shown  that  the  corporation  is  not  merely  prohibited 
from  the  customary  exercise  of  its  corporate  functions,  but  is 
actually  extinct.  It  is  not  merely  a  perpetual  paralysis,  but 
an  unqualified  dissolution  alone,  that  can  defeat  the  plaintiff's 
right  to  a  judgment.    If  by  law  or  usage  in  the  courts  of  the 
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state  of  New  York,  where  the  judgment  was  rendered,  the  cor- 
poration may  still  be  a  party  of  record,  and  suits  maintained 
or  defended  in  its  name,  though  its  affairs  there  are  under  the 
guardianship  of  the  servants  of  the  court,  it  must  be  con- 
sidered as  having  a  qualified  existence  so  long  as  judgments 
can  be  rendered  for  or  against  it  in  the  courts  of  that  state. 

Looking  now  to  the  extracts  from  the  laws  of  New  York, 
which  are  made  part  of  the  case,  we  find  many  provisions 
which  seem  to  recognize  the  existence  of  a  corporation,  in  favor 
of  and  against  which  suits  may  be  prosecuted  and  judgment 
rendered  after  the  passage  of  the  decree  for  what  must  bo 
deemed  only  a  quasi  dissolution,  which  is  entered  at  an 
early  stage  of  the  proceedings,  in  order  to  prepare  the  way 
for  certain  proceedings  against  the  stockholders,  which  can 
only  be  had  after  such  decree.  But  notwithstanding  such 
decree,  it  seems  judgment  may  still  be  rendered  in  pending 
suits  for  or  against  the  corporation,  as  well  as  in  suits  in 
favor  of  or  against  the  receivers  appointed  by  the  court;  in 
certain  cases  moneys  are  to  be  retained  in  the  hands  of  the 
receivers,  to  be  applied  according  to  the  event  of  the  suit,  or 
otherwise  distributed  on  a  second  or  third  dividend  (Rev. 
Code  N.  Y.,  vol.  2,  p.  492,  sees.  78,  84),  and  finally  (vol.  8, 
p.  674,  c.  295),  by  section  4,  it  appears  that  'Hhe  court  in 
which  any  suit  or  proceeding  against  a  corporation  which 
shall  have  been  dissolved  by  the  decree  of  the  court  of  chan- 
cery, or  by  the  expiration  of  its  charter,  or  otherwise,  shall  be 
pending  at  the  time  of  such  dissolution,  shall  have  power,  on 
the  application  of  either  party  thereto,  to  make  an  order  for 
the  continuance  of  such  suit  or  proceeding,  and  the  same  may 
be  thereafter  continued  until  a  final  judgment  or  decree  shall 
be  had  therein,  which  shall  have  the  like  effect  upon  the  rights 
of  the  parties  as  if  such  corporation  had  not  been  dissolved.** 

The  dissolution  of  the  Frankfort  Bank,  which  was  under 
consideration  in  the  cases  of  MerriU  v.  Suffolk  Bank^  31  Me. 
57  [50  Am.  Dec.  649],  and  Rankin  v.  Sherwood,  33  Id.  509, 
cited  for  claimants,  reafl^ming  Reed  v.  Frankfort  Bank^  23 
Id.  318,  and  Whitman  v.  Cox,  26  Id.  335,  was  effected  by  an 
act  of  the  legislature  passed  March  29,  1841,  repealing  the 
charter,  and  followed  April  16,  1841,  by  an  additional  act  re- 
quiring all  creditors  to  present  their  claims  to  the  receiverSi 
and  make  proof  of  them  on  or  before  the  first  day  of  July, 
1842,  on  pain  of  being  forever  barred.  The  corporation  in 
that  case  was  utterly  extinguished;  a  different  remedy  was 
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provided  for  creditors,  and  it  was  rightly  held  throughout  the 
subsequent  litigation  that  judgments  rendered  against  the 
bank  after  such  a  dissolution  were  erroneous. 

In  Leathers  v.  ShipbuUdera*  Bank,  40  Me.  386,  in  place  of 
such  provisions  as  we  have  above  recited  from  the  statutes  of 
New  York,  we  find  assigned  as  one  of  the  grounds  of  the  de- 
cision the  statute  of  March  16,  1855,  expressly  forbidding  the 
maintenance  of  any  action  against  a  bank  after  the  appoint- 
ment of  receivers. 

It  is  manifest  that  these  decisions  throw  little  light  upon 
the  effect  produced  upon  the  statiis  of  the  Columbian  Insur- 
ance Company  by  the  decree  of  the  court  in  New  York. 

Looking  at  the  statutes  of  New  York  to  ascertain  the  effect 
which  it  has  by  law  and  usage  in  the  courts  of  that  state,  we 
find  no  difficulty  in  concluding  that  there  is  nothing  in  those 
proceedings  to  prevent  the  plaintiff  from  taking  judgment  in 
this  suit  against  the  principal  defendant  as  a  corporation  still 
having  a  qualified  existence,  though  permanently  disabled. 
Like  the  apocalyptic  church  in  Sardis,  when  its  existence  waa 
recognized,  and  it  was  addressed  in  the  language  of  reproof  by 
the  apostle,  though  in  some  sort  it  may  be  said  to  be  dead, 
"it  has  a  name  to  live";  and  for  the  furtherance  of  justice, 
it  is  best  to  "strengthen  the  things  that  remain  that  are  ready 
to  die." 

2.  But  hereupon,  it  is  argued  for  the  claimants,  with  not  a 
little  plausibility,  that  if  the  corporation  is  not  completely 
defunct,  so  that  no  judgment  can  be  rendered  against  it,  it  is 
kept  alive  by  allowing  the  remedial  laws  of  New  York  to  oper- 
ate here,  and  that  if  they  operate  here  for  one  purpose,  they 
do  for  all;  if  their  effect  is  to  give  authority  to  prosecute  cases 
against  the  corporation,  it  must  be  through  the  receivers;  and 
if  the  receivers,  as  such,  can  be  prosecuted  here,  they  must  be 
entitled  to  the  funds  in  the  hands  of  the  trustees,  the  act  that 
created  them  giving  them  title  to  the  funds.  At  the  first 
glance,  this  seems  but  reasonable;  but  the  fallacy  creeps  in 
with  the  assumption  that  it  is  only  by  giving  a  positive  force 
and  operation  to  the  laws  of  New  York  here  that  the  action 
can  be  maintained  against  the  principal  defendant.  Not  so. 
The  problem  stands  thus:  Given,  a  corporation  actually  trans- 
acting business  in  this  state,  appearing  and  answering  gen- 
erally to  this  suit:  the  question  which  we  have  just  been 
considering  is,  whether  the  judgment  introduced  by  the  claim- 
ants had  the  effect  to  annihilate  the  corporation  there.    Find- 
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iDg  that  it  Btill  has  sufficient  vitalily  bj  law  and  usage  in 
ibe  courts  of  New  York  to  be  capable  of  being  a  party  to  a 
Judgment  there,  we  have  onlj  to  answer  that  question  in  the 
negative,  and  we  are  left  with  the  presumption  arising  from 
the  proceedings  in  our  own  court  in  this  suit  unimpaired. 
Another,  and  as  it  seems  to  us,  notwithstanding  the  ingenious 
argument  of  the  claimant's  counsel,  a  totally  distinct,  ques- 
tion is  now  presented. 

The  plaintiff,  by  the  service  of  his  trustee  process  upon  the 
debtor  of  the  principal  defendant,  has  obtained  a  lien  upon 
the  debt,  and  upon  the  disclosure  is  entitled  to  an  adjudica- 
tion in  his  favor  against  the  parties  summoned  as  trustees  of 
the  Columbian  Insurance  Company,  unless  the  appointment 
of  receivers  in  New  York  has  transferred  to  them  the  right  to 
oontrol,  not  only  the  property  of  the  defendant  corporation 
there  situated,  but  also  that  which  is  within  our  own  jurisdic- 
tion, in  such  a  manner  as  to  defeat  the  plaintiff's  previously 
acquired  Uen.  That  an  actually  subsisting  Hen,  regularly 
acquired  by  proceedings  in  a  court  of  competent  jurisdiction, 
cannot  be  thus  defeated,  seems  too  plain  to  require  argument 
or  elucidation,  and  even  the  claimant's  counsel  prudently  de- 
clines any  futile  attempt  to  support  the  claim  of  the  receivers, 
except  in  the  indirect  mode  before  adverted  to.  The  receivers 
who  assert  this  claim  here  are  merely  the  servants  of  the 
court  in  New  York,  having  legal  authority  co-extensive  only 
with  the  juriBdiction  of  the  court  by  whom  they  were  ap- 
pointed. Upon  principles  of  comity,  often  reoognized  and 
always  acted  on,  except  when  they  come  in  conflict  with 
paramount  rights  of  suitors  in  our  courts,  they  might  be  ad- 
mitted here  to  protect  the  interests  and  enforce  the  claims  of 
the  corporation,  of  whose  affairs  they  are  the  legal  guardians 
there.  But  comity  does  not  require  us  to  permit  the  exercise 
of  such  privileges  to  the  detriment  of  our  own  citLEens  who 
«re  pursuing  appropriate  legal  remedies  in  this  court. 

Chancellor  Kent  declares  that  ^'  it  may  now  be  considered 
as  part  of  the  settled  jurisprudence  of  this  country,  that  per- 
sonal property,  as  against  creditors,  has  locality,  and  the  lex 
loci  rei  sitm  prevails  over  the  law  of  the  domicile,  with  regard 
to  the  rule  of  preferences  in  the  case  of  insolvent's  estates. 
The  laws  of  other  governments  have  no  force  beyond  their 
territorial  limits;  and  if  permitted  to  operate  in  other  states, 
it  is  upon  a  principle  of  comity,  and  only  when  neither  the 
state  nor  its  citizens  would  suffer  any  inoonvenienoe  from  the 
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application  of  the  foreign  law."  See  Kent's  Commentaries, 
4th  ed.,  406,  where  the  strong  current  of  American  authorities 
sustaining  the  doctrine,  that  even  '^a  prior  assignment  in 
bankruptcy  under  a  foreign  law  will  not  be  permitted  to  pre- 
vail against  a  subsequent  attachment  (by  an  American  credi- 
tor) of  the  bankrupt's  effects  found  here,"  is  passed  in  review^ 
and  cases  arising  in  the  courts  of  the  different  states  and  of 
the  United  States  are  cited  to  show  that  '^  our  courts  will  not 
subject  our  citizens  to  the  inconvenience  of  seeking  their 
dividends  abroad,  when  they  have  the  means  to  satisfy  them 
under  their  own  controL" 

If  an  assignment  by  the  creditor  himself  in  conformity  with 
the  laws  of  another  state,  or  a  transfer  to  assignees  in  the  reg- 
ular course  of  foreign  proceedings  in  bankruptcy,  cannot  avail 
to  prevent  a  creditor  here  from  pursuing  his  remedy  against 
property  foimd  within  this  jurisdiction  and  subsequently  at- 
tached, there  is  plainly  no  ground  whatever  for  the  claim  that 
a  prior  attachment  shall  be  vacated  at  the  instance  of  re* 
ceivers  appointed  in  New  York  upon  summary  proceedings 
like  those  in  the  record  before  us  in  this  case.  Such  an  ex- 
cess of  comity  could  neither  be  expected  nor  desired. 

The  view  which  we  have  taken  of  the  points  raised  in  the 
case  first  above  named  enables  us  to  dispose  of  both  cases 
without  adverting  to  the  particulars  wherein  the  disclosures 
filed  by  the  trustees  in  Chase's  suit  differ  from  the  others. 
The  same  result  must  necessarily  follow  in  the  second  caso,. 
and  it  is  unnecessry  to  give  any  opinion  upon  the  points 
raised  and  argued  by  counsel  therein,  as  distinguished  fix)m 
the  case  of  Hunt  against  the  same  defendants. 

Holding  as  we  do  that  the  proceedings  of  the  court  in  New 
York  did  not  operate  an  extinction  of  the  defendant  corpora- 
tion, and  cannot  prevent  the  plaintiff  from  proceeding  to  judg- 
ment against  it  in  a  suit  commenced  here  before  those  pro- 
ceedings were  instituted,  and  that  the  claim  of  the  receivers 
appointed  there  cannot  prevail  to  defeat  the  lien  previously 
created  by  the  service  of  the  writ  here,  the  proper  entry  in 
both  cases  will  be,  trustees  charged  on  disclosure  for  sum  in^ 
dieted  in  report. 

Judgment  for  plaintiff. 

Afpleton,  C.  J.,  and  Kent,  Walton,  Danfobth,  azkL 
Tapley,  JJ.,  concurred. 
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FomnaN  Cobfobatiovs,  Actions  bt  and  aoaivct:  Sao  Cbnnedieitf  «fe. 
S.  B,  Co.  ▼.  Cooper,  73  Am.  Deo.  319;  McChier  ▼.  Momchaier  etc  R,  B.,  74 
Id.  624;  Mineral  PoitU  R,  R.  Co.  ▼.  Keep,  74  Id.  124;  March  r.  BaMem  IL  & 
06.,  77  Id.  732;  Allegheny  County  ▼.  Cleveland  etc  R.  R.  Co.,  88  Id.  679. 

Bjcceptkr  07  Ck>BFOBATioM,  Appoihtmekt  OF:  Cortelyou  Y,  Hathaway,  M 
Am.  Dea  485,  note;  Potter  ▼.  Merchants'  Bank,  86  Id.  273;  suit  liy  recemr 
of  foreign  corporation:  Petereon  ▼.  Chemieal  Bank,  88  Id.  298. 

Comity  dobs  not  Rbquibb  state  to  enforce  foreign  lawi  derogatocy  to  iti 
own,  or  violating  vested  rights:  McLean  v.  Hardin,  69  Am.  Dec.  740;  Kan" 
ogaY.  Taylor,  70  Id.  62;  WaUere  v.  Whitlock,  76  Id.  607;  BoOey. 
km,  81  Id.  376. 

SXATB  MAT  RkVUSB  TO  RbCXMNIZB  FoBBION    CSoBFOBATXOH    BZODT 

rb  Own  Conditions:  Mrie  ^y  Co.  v.  State,  86  Am.  Dec  5226. 


Cobb  v.  City  op  Portland. 

[W  Mainb,  881.J 
AonON  CANNOT  BB  MaINTAINBD  AGAINST  CiTT  VQB  PbBSONAL  InJUBT 

tained  by  one  while  aiding  its  police  officers,  at  their  request  made  la 
accordance  with  a  city  ordinance^  in  arresting  violent  distnrben  of  tiM 
peace. 

Action  for  a  personal  iDJury.  Defendants'  demurrer  to  the 
declaration  was  sustained,  and  the  plaintiff  alleged  exoeptioiis. 
The  opinion  states  the  facts. 

F.  0.  J.  Smith  and  B,  D.  Verrill,  for  the  plaintiff. 

Davis  and  Drummond,  for  the  defendants. 

Bj  Court,  DicEEBSON,  J.  This  is  a  case  of  novel  impres- 
sion, and  involves  an  important  principle.  A  police  officer  of 
the  city  of  Portland,  by  authority  of  a  city  ordinance,  the 
validity  of  which  is  not  controverted,  called  upon  the  plain- 
tiff to  aid  him  in  arresting  certain  turbulent  persons  who 
were  disturbing  the  public  peace.  The  plaintiff  obeyed  the 
summons,  and  was  severely  injured  by  one  of  them  while  in 
the  performance  of  that  service.  The  question  to  be  deter- 
mined is,  whether  the  plaintiff  has  a  remedy  against  the  oily 
of  Portland  for  such  injury. 

As  the  statute  does  not  expressly  provide  a  remedy  against 
the  city  in  such  case,  such  liability,  if  any  there  be,  must  be 
founded  in  tort  or  contract. 

It  is  not  claimed  that  the  oily  committed  any  tort  in  pass- 
ing the  ordinance,  or  the  policeman  in  applying  it.  Nor  wai 
there  an  express  contract  of  indemnity.  Was  there  an  im- 
plied one? 
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Assuming  that,  by  consentiDg  to  perform  the  service,  as 
quested  (for  it  was  optional  with  him  whether  to  do  so  or  sub- 
ject himself  to  a  small  fine),  the  plaintiff  became  the  agent  or 
servant  of  the  defendant,  would  the  defendant  be  liable  for  the 
injury  complained  of  7  While  it  is  true,  as  argued  by  the  coun- 
sel for  the  plaintiff,  that  an  agent  or  servant  in  certain  cases 
is  entitled  to  full  compensation  for  any  pecuniary  losses  he 
may  sustain  in  the  course  of  his  employment,  without  fault 
on  his  part,  it  is  otherwise  in  respect  to  compensation  for  per- 
sonal injuries  received  in  such  service. 

The  master  is  not  responsible  for  any  accident  happening  to 
his  servant  in  the  course  of  his  service,  unless  the  master  knew 
that  it  exposed  the  servant  to  peculiar  danger,  and  the  servant 
did  not  The  general  rule  governing  the  relation  between 
master  and  servant  in  this  respect  is,  that  the  servant  takes 
upon  himself  the  natural  and  ordinary  risks  and  perils  inci- 
dent to  the  performance  of  such  service,  and  the  law  presumes 
that  the  contract  is  adjusted  upon  this  principle.  This  doc- 
trine has  been  carried  so  far  as  to  exonerate  the  master  from 
liability  for  an  injury  to  one  servant,  received  in  consequence 
of  the  carelessness  of  another  engaged  in  the  same  service, 
when  he  has  used  due  diligence  in  the  selection  of  competent 
and  trusty  servants,  and  furnished  them  with  suitable  means 
to  perform  the  service  in  which  they  are  employed:  BuzzeU  v. 
Laconia  Mfg.  Co.,  48  Me.  113  [77  Am.  Dec.  212];  Priestly  v. 
Fowler,  1  Mees.  &  W.  1;  Braun  v.  Maxwell,  6  Hill,  594;  Far- 
well  V.  Boston  and  Worcester  R.  R,  Co.^  4  Met.  67  [38  Am.  Deo, 
839]. 

The  demand  for  assistance  advised  the  plaintiff  of  the  tur- 
bulence of  the  disturbers  of  the  peace,  and  the  risk  he  ran  in 
attempting  to  arrest  them.  There  is  no  pretense  that  the  na- 
ture or  the  extent  of  the  danger  was  concealed  from  him,  or 
that  he  did  not  comprehend  them  both  as  fully  as  the  officer. 
If  therefore  the  plaintiff,  in  consenting  to  render  the  service 
requested,  became  the  agent  or  servant  of  the  city  of  Portland, 
he  has  no  legal  claim  upon  it  for  indemnity,  upon  the  prin- 
ciples of  the  authorities  cited. 

But  the  plaintiff  was  not  the  agent  or  servant  of  the  city  of 
Portland;  nor  was  the  policeman  whom  he  assisted.  Both 
were  acting  under  the  authority  of  the  state  as  the  conserva- 
tors of  the  public  peace,  the  peace  of  the  state,  not  the  peace 
of  the  city  of  Portland  alone.  It  is  true,  they  derived  their 
•uthority  immediately  from  the  city  of  Portland,  but  that  was 
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done  by  act  of  the  legislature  as  a  matter  of  conv^ence* 
While  engaged  in  the  service  stated,  they  represented  ihe  au- 
thority and  dignity  of  the  state,  and  not  that  of  the  city  oi 
Portland  merely.  The  obligation  devolved  by  statute  upor 
the  city  of  Portland  to  appoint  police  ofiScers,  in  ovder  to  pro 
mote  the  general  welfare  and  preserve  the  peace  of  its  inhabi 
tants  or  the  community,  confers  no  particular  interest,  benefit 
or  advantage  upon  it  in  its  corporate  capacity,  and  creates  n< 
liability  on  its  part  for  the  acts  of  these  officers.  Nor  does  U 
a  fortiori  insure  the  safety  of  their  persons  by  indemnifying 
them  against  any  personal  injuries  they  may  receive  from 
others,  or  from  the  accidents  that  may  befall  them  in  the  dis- 
charge of  their  duty.  If  such  officers  have  any  claim  for  com- 
pensation for  such  injuries,  it  rests  on  moral  grounds,  and  is 
more  properly  addressed  to  the  legislature  than  to  a  judicial 
tribunal:  Fox  v.  Northern  Liberties,  3  Watts  &  S.  103;  Buttriek 
V.  LoweK,  1  Allen,  172  [79  Am.  Dec.  721]. 

Even  municipal  officers  proper,  who  are  not  intrusted  with 
the  preservation  of  the  public  peace,  are  not  the  agents  or 
servants  of  the  cities  or  towns  by  whom  they  are  chosen,  ren- 
dering their  principals  liable  for  their  acts  as  such.  The  lia- 
bilities of  municipal  corporations  are  fixed  by  statute,  and  do 
not  depend  upon  any  so  uncertain  contingency  as  the  conduct 
of  their  officers.  For  such  liabilities  alone  have  they  author- 
ity to  raise  money:  SmaU  v.  InhoMtarUa  of  DanviUe^  51  Me. 
860;  Mitchell  v.  RocUand,  52  Id.  118. 

The  doctrine  of  liability  on  account  of  ^'a  compulsory  agency 
without  hire,"  ingeniously  suggested  by  the  counsel  for  the 
plaintiff,  but  unsupported  by  authority,  does  not  relieve  the 
plaintiff's  case  from  these  difficulties.  There  was  no  physical 
compulsion.  If  compulsion  there  was,  it  was  a  moral  com* 
pulsion,  arising  from  the  alternative  of  compliance  or  liability 
to  a  small  pecuniary  fine.  But  this  alternative,  as  we  have 
seen,  was  presented  by  authority  of  the  state,  and  not  the  de- 
fendant. There  is  no  ground,  either  at  common  law  or  by 
statute,  upon  which  this  action  can  be  maintained. 

Exceptions  overruled. 

Judgment  for  the  defendant. 

Kent,  Babbows,  Danfobth,  and  Taplet,  JJ.,  concurred. 


OiTT  IB  NOT   LlABUB  AT    COMMON    LAW  TO    OnB    WHOBB    PSOFSBTT    MAS 

BUN  Injueed  by  a  mob  within  ita  Umits:  Pratinar  v.  CUy  rf  Leaimif^tn^  5i 
Am.  Dm.  586.  and  note  689. 
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CiTT  13  KOT  Liable  fob  Assault  bt  Policb  Officsb  in  attempting  to 
enforce  ordinance:  BuUrkh  v.  LouoeUt  79  Am.  Dec.  721;  and  aee  Oily  Cowndl 
T.  OOmer,  70  Id.  562;  MitcheU  v.  Rockland,  66  Id.  252. 

Thb  principal  case  is  cited  to  the  point  that  the  city  marshal  is  essen- 
tially a  state  officer,  and  the  people  of  the  whole  state  are  interested  to  hare 
saeh  legislation  and  judicial  interpretation  as  to  his  appointment^  tennre, 
and  removal  as  will  secure  the  most  efficient  administration  of  his  office,  in 
Andrews  ▼.  Emg,  TJ  Me.  230. 


Hill  v.  Portland  etc.  Eaileoad  Company. 

[55  Maihb.  488.] 

RAniBOAT>  GoMPAmr  has-  Right  to  Establish  Reasohabub  SiavAia  ior 
Stabtino  Trains  from  its  stations;  but  it  is  the  province  of  the  jury  to 
determine,  upon  the  circumstances  of  the  particular  case,  whether  tha 
loud  and  sudden  sounding  of  a  steam-whistle  was  a  reasonable  signal  for 
such  purpose,  and  within  the  rule  of  ordinary  care. 

yt^^rrv^  So  Use  toub  Own  Pbofzbtt  as  not  to  Injure  thb  Riobts 
07  Anothsb,  applies  to  corporations  as  well  as  to  individuals. 

It  IB  Competent  vor  Plaintut  in  Action  for  Personal  Injttrt,  Caubid 
by  the  fright  of  his  horse  at  the  sound  of  a  locomotiye  m^istle  at  a  rail- 
road crossing,  to  show  that  the  sound  of  the  whistle  frightened  other 
horses  at  the  same  time  and  place,  and  also  to  show  the  usual  effect  of 
that  whistle  on  ordinary  horses  at  the  same  place. 

Witness  or  Lonq  Railroad  Experience  cannot  be  Allowed  to  Oivb 
HIS  Opinion  whether  the  loud  and  sudden  sounding  of  a  steam-whistle 
was,  under  all  the  circumstances  of  the  particular  case,  reasonable  and 
pmdenti  or  otherwise;  nor  is  it  competent  to  ask  him  whether  or  not 
similar  signals  were  given  by  other  railroad  companies. 

Oxneralitt  07  Custom  Which  is  Unreasonable  or  dangerons,  and  pro- 
ductive of  injury,  cannot  in  any  degree  excuse  an  act  done  in  conformity 
to  it. 

Case  for  personal  injury  to  the  plaintiff,  in  consequence  of 
his  horse  being  frightened  at  the  loud  and  sudden  blowing  of 
a  locomotiye  whistle  at  a  railroad  crossing  near  a  station.  The 
verdict  was  for  the  plaintiff,  and  the  defendants  alleged  excep- 
tions.   The  facts  more  fully  appear  in  the  opinion. 

Deane  and  Verrilly  for  the  defendants. 

OhUholm  and  E.  B,  Smithy  for  the  plaintiff. 

By  Court,  BIent,  J.  The  defendants  move  for  a  new  trial, 
on  the  ground  that  the  verdict  is  against  evidence  and  the 
weight  of  evidence.  On  a  careful  examination  of  the  evidence 
as  reported,  we  think  there  was  evidence  from  which  a  jury 
might  find  these  facts,  viz.:  that  the  plaintiff,  driving  a  quiet 
and  safe  horse,  stopped  near  the  crossing  because  the  train 
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was  at  the  depot  and  apparently  about  to  start,  and  he  did 
not  think  it  prudent  to  attempt  to  pass  over  the  track,  the 
head  of  the  engine  being  fifteen  or  twenty  feet  only  from  the 
highway  at  the  crossing;  that  the  time  of  stopping  the  train 
at  the  depot  was  irregular,  sometimes  ten  or  fifteen  minutes, 
and  sometimes  the  train  making  but  a  momentary  stop;  that 
in  this  condition  of  things,  the  engineer,  according  to  the  cus- 
tom then  on  this  road,  sounded  the  whistle  twice,  very  sud- 
denly, and  the  sounds  were  very  loud  and  sharp  and  brief; 
that  these  sounds  alarmed  plaintifi''s  horse  very  much,  and  he 
suddenly  turned  and  threw  the  plaintiff  out  of  his  carriage, 
who,  by  his  fall  and  the  consequences  resulting  from  it,  suf- 
fered  injury  and  damage  to  his  person;  that  the  engineer  waa 
in  a  situation  to  see  the  plaintiff  and  his  horse  before  he 
bounded  the  whistle;  that  it  was  sounded  before  the  train 
started. 

There  was  evidence  in  some  degree  qualifying,  or  perhaps 
contradicting,  some  of  these  positions;  but  it  seems  to  U8 
that  a  jury  might  honestly  find  them  to  be  true  on  the  whole 
•evidence.  If  so,  then  the  verdict  for  plaintiff  can  only  be  set 
aside  by  establishing  one  of  the  following  positions:  that  the 
-engineer  had  a  legal  right  to  sound  the  whistle  as  he  did,  and 
that  the  company  would  not  be  responsible  for  the  act  under 
any  circumstances;  or  that  under  the  circumstances  of  this 
-case  it  was  proper  and  prudent,  and  not  exceeding  the  rule  of 
ordinary  care  for  him  to  do  what  he  did;  or  that  the  plaintiff 
-contributed  to  the  accident  and  injury  by  his  own  want  of 
reasonable  prudence  and  ordinary  care  on  his  own  part. 

As  to  the  first  proposition,  we  do  not  find  any  specific  ruling 
reported  in  the  exceptions  except  the  following:  ''That  the 
mere  fact  that  such  a  rule  of  blowing  the  whistle  as  had  been 
testified  to  had  been  established  and  practiced  for  a  year  or 
more  by  this  company,  does  not  operate  as  a  justification  in 
this  case,  if  it  was  an  unreasonable,  unauthorized  rule,  and  an 
infiingement  of  the  plaintiff's  rights." 

The  exceptions  state  that  other  rulings  not  excepted  to  were 
lliyen. 

A  railroad  company  has  an  undoubted  right  to  establish 
rules  and  regulations  in  reference  to  the  mode  and  manner 
of  giving  notice  at  stations  or  other  places.  It  is  right  and 
proper  that  sufficient  notice  should  be  given  to  passengers  that 
the  train  is  about  to  start.  But  all  such  rules  must  be  sub- 
jeoted  to  the  test  of  reasonableness,  in  view  of  the  rights  and 
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dutiefl  of  citizens  who  may  be  affected  by  them.  No  corpora- 
tion can  rightly  disregard  these  rights,  when  adopting  its  own 
rules  of  action,  or  giving  directions  to  its  servants  or  agents. 
The  great  maxim  of  Sic  utere  tuoj  etc.,  applies  to  corporations  as 
to  individuals:  Shaw  v.  Worcester  R.  72.,  8  Gray,  66.  A  mode  of 
giving  notice,  for  instance,  may  be  convenient  and  save  some 
labor,  and  may  answer  well  all  the  purposes  of  the  company, 
and  yet  may  be  used  at  some  time  or  place  when  it  is  liable 
to  cause  damage,  whilst  at  some  other  time  or  place  it  would 
not  be  subject  to  such  objection.  It  might  be  safe  and  pru« 
dent  to  sound  a  loud  and  sudden  whistle  at  a  station,  at  a 
distance  from  any  highway  or  crossing,  when  it  would  not 
where  there  was  such  crossing  with  many  horses  near  it,  await- 
ing the  passing  of  the  engine  and  train.  We  cannot  sanction 
the  claim  of  any  railroad  to  establish  and  execute  its  own 
rules  at  its  own  pleasure,  without  reference  to  others'  rights 
and  privileges. 

The  whistle  seems  to  be  particularly  adapted  to  give  notice 
of  the  approach  of  a  train  to  a  crossing  of  a  highway.  The 
object,  then,  is  to  warn  all  persons  of  such  approach  in  season 
to  enable  them  to  stop  at  a  safe  distance,  and  thus  avoid  the 
risk  of  collision  and  of  alarm  to  horses.  Indeed,  the  law  re* 
quires  that  such  notice  shall  be  given  by  bell  or  whistle.  Of 
course,  no  railroad  company  can  be  held  liable  for  damages 
for  giving  such  notice  as  is  required  by  law  when  given  at  the 
distance  named  in  the  statute.  The  company  may  be  liable 
for  the  damages  occasioned  by  a  neglect  of  this  duty.  But 
the  statute  does  not  authorize  or  require  the  sounding  of  the 
whistle  at  any  other  time  or  place.  The  right  or  liability  at 
other  times  and  places  depends  upon  the  general  principles  of 
law,  as  before  explained,  applicable  to  the  particular  fkcts  in 
each  case. 

In  every  case,  then,  it  becomes  a  question  whether  in  that 
particular  case  the  act  was  reasonable  and  within  the  rule  of 
ordinary  care,  under  all  the  circumstances  of  time  and  place, 
and  all  the  surroundings.  It  would  seem  that  there  may  be  a 
decided  difference  in  '^whistles"  in  their  suddenness,  loud- 
ness, and  brevity,  and  consequently  in  their  liability  to  alarm 
horses.  Again,  reasonable  care  might  require  of  the  en- 
gineers to  look  ahead  to  see  if  any  horses  are  on  or  near  the 
track,  particularly  when  near  to  a  highway  which  crosses  the 
railroad  immediately  in  fix>nt  of  the  engine,  and  to  abstain 
ftom  the  use  of  the  whistle  and  resort  to  his  bell  if  he  sees 
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any  animal  within  twenty  feet  and  in  front  of  his  engine. 
There  can  be  no  doubt,  we  presnme,  that  the  ringing  of  the 
bell  is  the  safest,  and  nsually  the  best  understood,  notice  to 
passengers  that  the  train  is  about  to  start. 

We  do  not  mean  to  decide  that  a  whistle  can  never  properly 
be  used  for  this  purpose,  although  the  use  of  a  bell  for  this 
particular  purpose  seems  less  liable  to  objection.  But  it  is  a 
question  in  every  case  for  the  jury  to  decide,  whether  in  the 
case  before  them  its  use  was  justifiable,  or  prudent,  or  proper. 
We  cannot  doubt  that  proper  instructions  were  given  by  the 
court  on  this  point,  and  we  see  no  sufficient  reasons  for  setting 
aside  the  verdict  on  ibis  ground. 

The  other  point  on  which  the  motion  rests  is,  that  the  plain- 
tiff contributed  to  the  injury  by  his  own  want  of  care  and  pru- 
dence. It  is  urged  that  he  might  have  crossed  the  road  and 
gone  beyond  danger  of  alarm,  after  he  arrived  at  the  place 
where  he  stopped.  The  answer  to  this  is,  that  the  time  when 
the  train  would  start  was  not  regular  or  fixed,  but  quite  uncer- 
tain. It  is  said  he  did  actually  stai-t  to  go  over  an  instant  be- 
fore the  whistle  sounded,  and  that  this  was  want  of  care,  and 
contributed  to  the  injury.  If  the  injury  had  arisen  from  a 
collision  between  his  horse  and  carriage  and  the  engine,  this 
fact  would  be  of  more  importance,  and  might  go  far  to  show  a 
want  of  care.  But  there  was  no  collision.  The  horse  was 
frightened.  And  it  might  be  fairly  urged  that  he  would  have 
been  equally  alarmed  if  he  had  stood  still  where  he  was  a  mo- 
ment before.  He  could  not  have  moved  many  feet  from  that 
spot.  At  all  events,  all  these  facts  and  circumstances  we^ 
before  the  jury,  and  their  decision  is  not,  in  our  view,  mani- 
festly wrong  on  the  evidence.  There  are  no  exceptions  to  the 
law  as  given  to  the  jury  on  this  part  of  the  case.  The  excep- 
tion taken  to  the  question  proposed  to  S.  L.  Hill  cannot  be 
sustained.  This  witness  was  on  the  spot  with  his  own  horse. 
It  was  competent,  clearly,  for  the  plaintiff  to  show  that  the 
whistle  produced  the  same  effect  on  his  horse  that  it  did  on 
plaintiff's  horse.  This  was  pertinent  to  the  issue,  and  bore 
directly  on  the  nature,  extent,  and  actual  effect  of  the  noise 
made  by  the  defendants'  engine. 

A  witness  for  plaintiff  was  asked  by  him,  in  reference  to  the 
whistle  on  this  road  at  this  place,  *' What  is  the  usual  effect  of 
this  on  ordinary  horses?"  This  question  was  objected  to,  but 
admitted.  The  witness  answered:  '*!  have  seen  a  great  many 
horses  frightened  by  it."    It  is  stated  in  the  ezoeptioiis  thai 
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no  answer  given  to  anj  question  objected  to  was  made  on  the 
ground  of  not  being  responsive  to  the  question,  or  as  being 
more  objectionable  otherwise  than  the  inquiry,  nor  was  any 
request  made  concerning  the  same.  Was  it  competent  for  the 
plaintiff  to  show  the  usual  effect  of  this  whistle  on  horses  of 
ordinary  character.  Why  not?  One  leading  question  in  the 
case  was,  whether  it  was  reasonable  for  the  engineer  to  appre- 
hend or  suppose  that  the  noise  suddenly  made  would  frighten 
horses.  In  other  words,  it  was  competent  to  show  to  the  jury, 
some  of  whom  might  never  have  heard  such  a  whistle,  the 
nature,  extent,  and  all  the  characteristics  of  the  sound  emitted, 
and  its  effects  on  horses  of  ordinary  steadiness.  We  think 
the  defendants  might  have  proved,  if  they  could,  that  the 
whistle  had  been  in  use  for  years,  and  that  no  horse  had  ever 
been  alarmed  by  it.  And  so,  as  bearing  on  the  same  points, 
the  plaintiff  might  show  what  effect  had  actually  been  pro« 
duced  by  it  on  the  horses.  The  objection  is  restricted  to  the 
question.  If  there  was  any  objection  to  the  answer,  it  should 
have  been  made  specially,  and  the  exceptional  part  might 
have  been  stricken  out,  or  if  not,  been  excepted  to.  The  ques- 
tion was  not  as  to  the  usual  effect  of  railroad  whistles,  but 
what  the  effect  of  this  particular  whistle  at  this  place  had 
been  within  the  knowledge  of  the  witness.  We  think  the 
question  admissible,  within  the  rules  of  evidence. 

The  questions  put  to  S.  T.  Corser,  and  objected  to  by  plain- 
tiff, and  excluded,  related  chiefly  to  the  witness's  opinion  and 
judgment,  whether  the  blowing  of  the  whistle  was  safe  and 
prudent.  He  was  asked  whether,  in  his  opinion,  this  practice 
on  this  road  was  "reasonable  or  unreasonable,"  "prudent"  or 
"extraordinary,"  or  "an  reasonable  manner  of  proceeding  on 
the  part  of  the  engineer."  It  is  very  clear  that  these  ques- 
tions were  inadmissible.  They  proposed  to  obtain  from  the 
witness  answers  to  questions  which  the  jury  were  to  answer, 
where  the  facts  were  of  a  character  equally  within  the  knowl- 
edge and  comprehension  of  the  jury  as  of  the  witness.  They 
ask  for  mere  naked  expressions  of  opinion  as  to  the  character 
and  quality  of  acts  open  to  common  observation:  Mvlry  v. 
Mohawk  Valley  Ina.  Co.,  5  Gray,  541  [66  Am.  Dec.  380]. 

This  witness  was  also  asked  whether  it  was  not  a  custom 
on  other  railroads  to  blow  two  whistles  upon  starting  the  train, 
the  witness  having  stated  that  he  was  acquainted  with  the 
customs  of  railroads  generally,  and  that  he  had  been  in 
charge  of  one  sixteen  years.     This  was  also  excluded.     It 
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does  not  appear  in  terms  whether  the  object  was  to  prove  a 
general  custom  on  all  railroads.  The  question  might  be  lim- 
ited to  one  or  two  roads.  But  if  such  a  general  custom  could 
be  established,  it  would  not  be  a  legitimate  defense  in  this 
case,  or  tend  to  establish  it.  If  all  the  railroads  in  the  coun- 
try adopt  any  rule  or  custom  which  is  unreasonable  or  dan- 
gerous, and  productive  of  injury,  the  generality  of  the  custom 
cannot  in  a  given  case  in  any  degree  excuse  or  justify  the 
act.  Every  case  must  be  determined  upon  its  facts,  and  not 
upon  the  proceedings  of  other  corporations  in  somewhat  simi- 
lar cases:  MiUer  v.  Pendleton^  8  Gray,  647. 
Exceptions  and  motion  overruled. 

Walton,  Diceerson,  Danforth,  and  Taplet,  JJ.,  ooq* 
ourred. 


DuTT  OF  ILuLROAD  Ck>MPAinr  TO  PBOvn>B  V^ARirnio  09  Dahosr  at  Cbom- 
nro8:  Wakefield  ▼.  Conn,  etc  R.  R,  Co.,  86  Am.  Deo.  711,  and  casM  ooUeoied 
in  note  715. 

BiAn«ROAD  Ck>MPAMiss  ARB  LiABLB  TO  Stramobrs  foF  failure  of  their 
Agents  to  exerciBe  ordinary  care  and  skiU  in  operating  trains:  LotdniUe  efe. 
R,  R.  Co.  ▼.  Collins,  87  Am.  Dec  486,  and  cases  collected  in  note  492. 

In  Case  of  CoifFLicriNa  Evidsncb  on  Qttestion  of  Nbougbncb,  the 
jnry  have  a  right  to  decide  the  character  of  the  evidence:  LouUvUle  etc  R,  R. 
Co.  V.  Collins,  87  Am.  Dec.  486;  and  see  Zemp  v.  Wilminglini  etc  R.  R,  Co., 
64  Id.  763. 

Application  of  Maxim,  So  use  your  own  property  as  not  to  injure  the 
rights  of  another:  SUnson  v.  New  York  CenL  R.  R.  Co,,  88  Am.  Dec.  332. 

EviDBNCE  OF  Usage  or  Custom,  when  admissible:  Barlow  v.  Lambert,  65 
Am.  Dec.  374;  Cox  v.  Peterson,  68  Id.  145;  Oovemor  ▼.  Withers,  50  Id.  99; 
Steele  v.  MeTffer,  70  Id.  516;  Famsworth  v.  Hemmer,  79  Id.  756;  Boon  ▼. 
Steamboat  Belfast,  88  Id.  761. 


FiLLEBEOWN   V.  GeAND  TeUNK  RaILWAY  CoMPANY. 

[66  Mains,  4C2.] 

Ck)MMON  Carriers  arb  Rboarded  at  Common  Law  as  Insitrsrs  of  Qoods 
Delivbred  to  Them  for  Transportation,  except  when  their  loss  is 
occasioned  by  the  act  of  God  or  the  public  enemy. 

Common  Carriers  mat  Restrict  their  Common-law  Liabiutt  by  notioe 
brought  home  to  the  owner  of  goods  before  or  at  the  time  of  delivery  to 
them,  if  such  notice  be  assented  to  expressly  or  impliedly  by  the  owner. 

NonoB  Restrictino  Carrier's  Common-law  Liabiutt,  Oirsir  to  Peesoh 
who  was  simply  directed  by  the  owner  to  deliver  the  goods  to  the  carrier, 
is  insufficient  to  bind  the  owner,  in  the  absence  of  all  knowledge  of  aad 
it  to  saoh  notioe  on  the  part  of  the  latter. 
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OwHBBii  07  CrOon  ARE  Prksumzd  TO  Ck>]raRAer  WITH  Oabrikbs  UNDia 
THKiB  Common-law  Liabilitt,  and  it  ib  for  th«  ourier  (o  ■how  anj 

qnalification  of  his  responsibility. 

Case,  to  recover  for  the  loBS  of  goods  delivered  to  the  defend- 
ants as  common  carriers.  On  the  back  of  the  receipt  given 
by  the  defendants'  agent  for  the  goods  was  the  following 
notice:  ''The  Grand  Trunk  Railway  Company  give  pablio 
notice  that  they  will  not  be  responsible  for  damages  from  the 
weather,  fire,  heat,  frost,  etc."  Other  material  facts  appear  in 
the  opinion.  Defendants  agreed  to  submit  to  a  default,  pro- 
vided the  full  court,  upon  the  evidence,  should  be  of  the  opin- 
ion that  the  default  should  stand;  otherwise  the  plaintiff  to  be 
nonsuit. 

8.  and  J.  W.  May^  for  the  plaintiff. 
PhineoB  Barnes,  for  the  defendants. 

By  Court,  Appleton,  C.  J.  The  defendants  are  common 
carriers.  By  direction  of  the  plaintiff,  on  the  18th  of  October^ 
1865,  one  hundred  barrels  were  left  with  the  defendants  at 
their  depot  in  Detroit,  Michigan,  to  be  by  them  transported 
from  thence  to  a  designated  place  of  destination.  The  de- 
fendants received  them  in  charge  for  that  purpose.  Within 
one  or  two  hours  after  they  were  so  left,  the  depot  in  which 
they  were  deposited  was  burned  without  fault  on  the  part  of 
the  defendants.  By  the  common  law,  the  common  carrier 
being  regarded  as  an  insurer,  except  when  the  loss  is  by  the 
act  of  God  or  the  enemies  of  the  government,  the  defendants 
are  responsible. 

The  defendants  seek  to  avoid  their  common-law  liability  by 
reason  of  notice  and  a  special  contract  limiting  and  restrict- 
ing their  responsibility.  It  has  been  finally  settled,  after 
much  fluctuation  of  judicial  opinion,  that  carriers  may  re- 
strict their  general  liability  by  notices  brought  home  to  the 
owner  of  the  goods  before  or  at  the  time  of  delivery  to  the 
carrier,  if  assented  to  expressly  or  impliedly  by  the  owner. 

The  legal  presumption,  in  the  absence  of  all  proof,  is,  thai 
the  owners  of  goods  contract  with  the  carrier  under  their  com- 
mon-law liability.  It  is  for  the  carrier  to  show  any  qualifica- 
tion of  his  responsibility. 

The  case  shows  that  the  plaintiff  purchased  the  barrels  in 
question  of  one  F.  A.  Stokes  on  the  17th  of  October,  and  on 
the  same  day  called  on  the  agent  of  the  defendants,  with. 
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whom  he  verbally  arranged  for  the  price  of  transportation. 
The  agent  testified,  'Hhe  onlj  contract  which  was  made  was 
at  the  stipulated  rate.  It  was  verbal."  The  agent  gave  no 
notice  of  any  special  terms  or  any  restrictions  upon  the  gen- 
eral liability  of  his  principals  as  common  carriers.  The  plaia- 
tiff  thecefore  was  justified,  in  the  absence  of  any  notice,  in 
presuming  that  the  defendants  would  carry  his  goods  subject 
to  all  the  responsibilities  incident  to  their  vocation.  "In  all 
cases  where  the  notice  cannot  be  brought  home  to  the  person 
interested  in  the  goods,  directly  or  constructively,  it  is  a  mere 
nullity;  and  the  burden  of  proof  is  on  the  carrier  to  show  that 
the  person  with  whom  he  deals  is  fully  informed  of  the  tarmi 
and  effect  of  the  notice  ":  Angell  on  Carriers,  sec.  247,  and 
cases  cited;  Simons  v.  Oreat  Western  IVy  Co,y  2  Com.  B.,  N.  8., 
620;  S.  C,  89  Eng,  Com.  L.  619. 

Where  by  a  memorandum  on  a  receipt  for  baggage  issued 
by  an  express  company  it  was  stated  that  the  **  liability  "  of 
the  company  was  ^'  limited  to  one  hundred  dollars,  except  by 
special  agreement  to  be  noted  "  thereon,  it  was  held  that,  in  the 
absence  of  any  knowledge  by  the  owner  of  the  baggage  of  such 
condition,  there  was  no  consent  to  it  by  him,  and  no  bargain 
between  the  parties  limiting  the  liability  of  the  company: 
Limburger  v.  Westcott^  49  Barb.  283. 

A  carrier  cannot  by  a  general  notice  exonerate  himself  en« 
tirely  from  his  legal  duty  and  liability  for  property  delivered 
him  for  transportation,  or  fix  the  amount  beyond  which  he 
will  not  be  responsible  in  case  of  injury  or  loss.  "  It  would, 
in  effect,"  observes  Bigelow,  C.  J.,  in  Jvdson  v.  Western  R,  R. 
Corp.y  6  Allen,  486,  "put  it  in  the  power  of  the  carrier  to 
abrogate  the  rules  of  law  by  which  the  exercise  of  his  employ- 
ment is  regulated  and  governed.  Certainly,  such  a  notice, 
even  if  shown  to  have  been  within  the  knowledge  of  the  owner 
of  the  goods,  would,  in  the  absence  of  evidence  of  his  direct 
assent  to  its  terms,  afford  no  sufficient  ground  for  the  inference 
that  he  had  voluntarily  agreed,  without  any  consideration,  to 
relinquish  and  give  up  the  valuable  right  of  having  his  goods 
carried  at  the  risk  of  the  carrier.  On  the  contrary,  it  would 
be  quite  as  reasonable  to  infer,  under  such  circumstances,  that 
the  carrier  did  not  intend  to  rely  upon  a  notice  upon  which 
he  could  not  legally  insist,  as  that  the  owner  of  goods  meant 
to  surrender  a  right  to  which  he  was  entitled  by  law.  In 
such  case,  mere  silence  cannot  be  said  to  amount  to  acqu^ 
escence." 
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The  plaintiff,  after  his  coDversation  with  the  defendants' 
freight  agent,  directed  the  clerk  of  Stokes,  of  whom  they  were 
purchased,  to  send  the  barrels  to  the  defendants'  depot,  in- 
forming him  that  he  had  made  an  arrangement  with  them  as 
to  their  delivery,  but  giving  him  no  authority  to  act  in  any 
way  for  him.  Nor  does  the  evidence  show  that  he  did  any 
act  whatever  as  the  agent  of  the  plaintiff;  but  that  if  he 
signed  any  paper,  it  was  as  the  agent  of  Stokes,  who  had 
ceased  to  have  any  interest  in  the  barrels  to  be  transported. 

The  only  question  remaining  is^  whether,  upon  the  facts  dis- 
closed. Chamberlain,  the  clerk  of  Stokes,  had  any  authorily 
from  the  plaintiff  to  exonerate  the  defendants  from  their  gen- 
eral liability  as  common  carriers. 

It  is  for  the  defendants  to  show  he  had  such  authority. 
The  barrels  were  the  plaintiff's.  The  defendants'  agent  was 
aware  of  that  fact.  The  clerk  of  Stokes  had  no  authority, 
express  or  implied,  to  do  any  act  for  the  plaintiff  except  to 
send  the  goods  to  the  defendants'  depot.  The  clerk  could  not 
bind  the  plaintiff,  and  did  not  attempt  to.  Acting  only  for 
Stokes,  his  signature  as  his  agent,  the  defendants  were  aware, 
could  not  affect  the  rights  of  the  plaintiff.  Whether  the  con- 
signor of  goods,  or  the  person  depositing  them  with  the  carrier, 
has  authority  to  contract,  on  the  part  of  the  consignee,  being 
the  owner  or  party  interested  in  the  transportation,  for  exemp- 
tion of  the  carrier  from  his  ordinary  responsibility,  is  in  each 
particular  case  a  question  of  fact  depending  upon  its  special 
and  peculiar  circumstances,  and  to  be  determined  by  the  jury: 
American  Transportation  Co.  v.  Moore,  5  Mich.  368. 

"  It  is  no  longer  open  to  controversy  in  this  state,"  observes 
Bigelow,  C.  J.,  in  BucJdand  v.  Adams  Express  Co.,  97  Mass. 
125,  'Hhat  a  carrier  may  limit  his  responsibility  for  property 
intrusted  to  him  by  a  notice  containing  reasonable  and  suit- 
able restrictions,  if  brought  home  to  the  owner  of  goods 
delivered  for  transportation,  and  assented  to  clearly  and  un- 
equivocally by  him.  It  is  also  settled  that  assent  is  not  ne- 
cessarily to  be  inferred  from  the  mere  fact  that  knowledge  of 
such  notice  on  the  part  of  the  owner  or  consignee  of  goods  is 
shown.  The  evidence  must  go  further,  and  be  sufficient  to 
show  that  the  terms  on  which  the  carrier  proposed  to  carry 
the  goods  were  adopted  as  the  contract  between  the  parties, 
according  to  which  the  service  of  the  carrier  was  to  be  ren- 
dered." In  the  present  case,  we  think  Chamberlain  had  no 
authority,  express  or  implied,  from  the  plaintiff  to  relieve  the 
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defendants  fironi  their  legal  reeponsibility  as  oommon  car- 
riera. 
Default  to  stand. 

Kkmt,  DicKEBsoNy  Babbows,  and  Danfobth,  JJ.,  concurred. 

Walton,  J.,  did  not  concur. 


Ck>iaf ON  Cabbixr  m  Rbponsibiji  iob  Loss  ov  ob  In jubt  to  Goods  ia- 
tmsted  to  him  for  transportation,  nnless  the  lo«  or  injnry  resoltt  from  tho 
act  of  God  or  the  public  enemy:  MiehaeU  t.  N.  T.  CenL  R,  R.  Co.,  86  Am. 
Dec.  415,  and  casea  colleoted  in  note  426;  Read  t.  Spauldingt  86  Id.  426^ 
Hboperr,  WeUt etc,  66 1±  211;  BJandr,  AdaamBx,  Co,,  86 Id.  623;  AmM 
T.  JoneB,  82  Id.  617. 

Ck>iafON  Cabbieb  mat  Spmjxallt  Gontbaot  with  Emplotxb  iob  Pab- 
TIAL  OB  ToTAi*  EXEMPTION  from  his  common-law  liabiLity  as  an  insurer  el 
property  committed  to  his  custody:  BaUhnon  eie.  R.  R.  Co,  v,  RaMome,  SS 
Am.  Dec.  664;  Itt,  CettL  R,  R,  Co.  v.  Sm^mr,  87  Id.  SOI,  and  cases  cblleeted 
in  note  304;  and  a  notice  by  the  oazrier  to  this  efiecti  if  brought  home  to  the 
owner  of  property  delivered  for  transportatioiiy  and  assented  to  dearly  aad 
unequivoMlly  by  him,  will  be  binding  and  oUigatccy  upon  him:  Judaon  ▼. 
WetUm  R,  R.  Co,,  83  Id.  646,  and  note  661. 

RiBTBICnONS    X7P0N    COMMON-LAW   LlABILnT    OF   Ck>iafON   CABBIBBy   foT 

goods  intrusted  to  him  for  transportation,  are  to  be  ooostrued  most  strongly 
against  him,  especially  where  they  have  been  inserted  in  a  receipt  drawn  up 
by  himself  for  his  own  benefit,  and  signed  by  him  alone:  Hoopor  v.  ITeflt  eCe^ 
86  Am.  Dec.  211,  and  see  cases  in  note  230. 

Common  Cabbixe  cannot,  bt  Genebal  Kotigb,  BBsnuor  his  oommo»> 
law  liability:  See  WeiL  IVoMp.  Co,  r.  NewhaO,  76  Am.  Deo.  760,  and  ez- 
tended  note  775;  Steele  v.  Townaend,  77  Id.  40»  and  cases  collected  ii 
note  57. 

The  pbinoipax.  case  is  cited  to  the  point  that  oommon  carriers  may  limit 
their  liability  by  notice  brought  home  to  the  owner  of  goods  before  or  aft 
the  time  of  their  delivery,  and  expressly  or  impliedly  assented  to  by  him,  ii 
Little  T.  Boeton  etc  R.  R.,  e6  Me.  241;  and  is  cited  and  distinguished  as  te 
this  point  in  Oraee  v,  Adams,  100  Mass.  509.  It  is  cited  to  the  point  thaia 
common  carrier  cannot  by  contract  exempt  itself  from  liability  for  loss  re- 
sulting from  any  negligence  on  its  part^  in  Ohio  sCe.  J2V  Ox  w,  8dbg,  47 
lad.  486. 


State  v.  Coombs. 

[66  MAINE,  477.] 
PlBSON    IS    GUOTT  OF  LaBOBNT  WHO,   WITHOUT  AnT  PbXBXMT  InTENTIOE 

OF  Thzft,  obtains  possession  of  another's  team  by  falsely  and  franda- 
lently  pretending  that  he  wanted  to  drive  it  to  a  certain  plaoe^  to  be  gone 
a  specified  time,  when  in  fact  he  intended  to  go  to  a  more  distant  plaoi^ 
and  to  be  absent  a  longer  time,  and  who,  while  thus  in  possession,  witlumi 
the  consent  of  the  owner,  converts  the  team  to  Us  own  use  with  a  f ekol- 
ous  intent. 
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Indictment  for  larceny.  The  head-note  and  opinion  Btata 
the  case.  The  jury  found  a  verdict  of  guilty,  and  the  defend- 
ant alleged  exceptions. 

A,  M.  Pvisiferj  for  the  defendant. 
Frye,  attomey-generaly  for  the  state. 

By  Court,  Dickebson,  J.  Exceptions.  The  prisoner  was 
indicted  for  the  larceny  of  a  horse,  sleigh,  and  buffalo  robes. 
The  jury  were  instructed  that  if  the  prisoner  obtained  posses- 
sion of  the  team  by  falsely  and  fraudulently  pretending  that 
he  wanted  it  to  drive  to  a  certain  place,  and  to  be  gone  a  speci- 
fied time,  when  in  fact  he  did  not  intend  to  go  to  such  place, 
but  to  a  more  distant  one,  and  to  be  absent  a  longer  time, 
without  intending  at  the  time  to  steal  the  property,  the  team 
was  not  lawfully  in  his  possession,  and  that  a  subsequent  con- 
version of  it  to  his  own  use,  with  a  felonious  intent  while  thus 
using  it,  would  be  larceny. 

It  is  well  settled  that  where  one  comes  lawfully  into  posses- 
sion of  the  goods  of  another,  with  his  consent,  a  subsequent 
felonious  conversion  of  them  to  his  own  use  without  the 
owner's  consent  does  not  constitute  larceny,  because  the  feloni- 
ous intent  is  wanting  at  the  time  of  the  taking. 

But  how  is  it  when  the  taking  is  fraudulent  or  tortious,  and 
the  property  is  subsequently  converted  to  the  use  of  the  taker 
with  a  felonious  intent?  Suppose  one  takes  his  neighbor's 
horse  from  the  stable,  without  consent,  to  ride  him  to  a  neigh- 
boring town,  with  the  intention  to  return  bim,  but  subsequently 
sells  him  and  converts  the  money  to  his  own  use,  without  his 
neighbor's  consent, — is  he  a  mere  trespasser?  or  is  he  guilty 
of  larceny?  In  other  words,  must  the  felonious  intent  exist 
at  the  time  of  the  original  taking,  when  that  is  fraudulent  or 
tortious,  to  constitute  larceny? 

When  property  is  thus  obtained,  the  taking  or  trespass  is 
continuous.  The  wrong-doer  holds  it  all  the  while  without 
right,  and  against  the  right  and  without  the  consent  of  the 
owner.  If  at  this  point  no  other  element  is  added,  there  is  no 
larceny.  But  if  to  such  taking  there  be  subsequently  super- 
added a  felonious  intent, — that  is,  an  intent  to  deprive  the 
owner  of  his  property  permanently  without  color  of  right  or 
excuse,  and  to  make  it  the  property  of  the  taker  without  the 
owner's  consent, — the  crime  of  larceny  is  complete.  '^A 
felonious  intent,"  observes  Baron  Parke  in  Regina  v.  HoUaway^ 
2  Car.  &  E.,  61  Eng.  Com.  L.,  944,  '^  means  to  deprive  fh« 
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ownery  not  temporarily,  but  permanently,  of  his  own  prop- 
erty without  color  of  right  or  excuse  for  the  act,  and  to  con- 
yert  it  to  the  taker's  use  without  the  consent  of  the  owner." 

The  case  of  Regina  v.  Steer^  2  Car.  &  K.,  61  Eng.  Com.  L., 
988,  is  in  harmony  with  this  doctrine.  The  prosecutor  let  the 
prisoner  have  his  horse  to  sell  for  him;  he  did  not  sell  it,  but 
put  it  at  a  livery  stable.  The  prosecutor  directed  the  keeper 
of  the  stable  not  to  give  up  the  horse  to  the  prisoner,  and  told 
the  prisoner  he  must  not  have  the  horse  again,  to  which  the 
prisoner  replied,  *'Well."  The  prisoner  got  possession  of  the 
horse  by  telling  a  false  story  to  the  servant  of  the  keeper  of 
the  stable,  and  made  off  with  him.  The  case  was  reserved, 
and  the  court  held  the  prisoner  guilty  of  larceny:  Common^ 
wealth  V.  Whiter  11  Cush.  483. 

In  the  case  at  bar  the  prisoner  obtained  possession  of  the 
property  by  fraud.  This  negatives  the  idea  of  a  contract,  or 
that  the  possession  of  the  prisoner  was  a  lawful  one  when  he 
sold  the  horse.  He  was  not  the  bailee  of  the  owner,  but  was 
a  wrong-doer  from  the  beginning;  and  the  owner  had  a  right 
to  reclaim  his  property  at  any  time.  It  has  been  decided  that 
when  a  person  hires  a  horse  to  go  to  a  certain  place,  and  goes 
beyond  that  place,  that  the  subsequent  act  is  tortious,  and  that 
trover  may  be  maititained  on  the  ground  of  a  wrongful  taking 
and  conversion:  Morton  v.  Oloster,  46  Me.  520. 

In  contemplation  of  law,  the  wrongful  act  was  continuous, 
and  when  to  that  act  the  prisoner  subsequently  added  the 
felonious  intent,  that  is,  the  purpose  to  deprive  the  o?mer  of 
his  property  permanently,  without  color  of  right  or  excuse, 
and  to  covert  it  to  his  own  use  without  the  consent  of  the 
owner,  the  larceny  became  complete  from  that  moment.  The 
color  of  consent  to  the  possession  obtained  by  fraud  does  not 
change  the  character  of  the  offense  from  larceny  to  trespass  or 
other  wrongful  act.  In  such  case,  it  is  not  necessary  that  the 
felonious  intent  should  exist  at  the  time  of  the  original  taking 
to  constitute  larceny,  the  wrongful  taking  being  all  the  while 
continuous. 

It  is  to  be  observed  that  this  principle  does  not  apply  in 
cases  where  the  owner  parted  with  his  property,  and  not  the 
possession  merely,  as  in  the  case  of  a  sale  procured  by  fraud 
or  false  pretenses.  In  such  instances,  there  is  no  larceny, 
however  gross  the  fraud  by  which  the  property  was  obtained: 
Mowrey  v.  WaUhj  8  Cow.  238;  Boss  v.  People,  6  Hill,  294.  "  It 
is  difficult  to  distinguish  such  a  case  from  larceny,"  lemarkA 
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Mr.  Justice  Cowen,  in  Ross  v.  People^  supraj  '^and  were  the  ques- 
tions res  nova  in  this  court,  I  for  one  would  follow  the  decision 
in  Rex  v.  Campbell,  1  Moody  C.  C.  179.  The  deciBions,  how- 
ever, are  the  other  way,  even  in  England,  with  the  single 
exception  of  that  case,  and  they  have  long  been  followed  here. 
There  is  nothing  so  palpably  absurd  in  this  as  to  warrant  our 
overruling  them." 

We  are  unable  to  discover  any  error  in  the  instructions  of 
the  presiding  judge. 

Exceptions  overruled.    Judgment  for  the  state. 

Kent,  Walton,  Barbows,  Dantorth,  and  Tapley,  JJ.,  con- 
curred. 


hAMCEMY  DnurxD:  8iaU  r,  ffome»f  57  Am.  Dm.  271,  note;  SkOe  v.  Sotttht 
75  Id.  250;  felonioiui  intent  neoeBsary:  Id.;  QfnU  v.  Earlywme,  32  Id.  40; 
STniih  ▼.  ShuUt,  32  Id.  33;  when  person  is  guilty  of:  JHgnawiUy  t.  State,  ffl 
Id.  670,  and  note. 

Labcxnt  bt  Bjjlbxs:  Bcbhuon  t.  SttUej  78  Am.  Deo.  487,  and  note  488. 

One  Who  OnTAnrs  PonssaiON  of  PKBaonAL  Propertt  bt  Cokseivt  ot 
Owner,  under  pretense  of  hiring  it  for  a  temporary  purpose,  when  in  fact  he 
intends  thereby  to  wholly  depriye  the  owner  of  it»  and  a<ctnally  puts  it  to  a 
different  purpose,  is  guilty  of  laroeny:  State  v.  Humphrey,  78  Am.  Dec.  605. 

Theft  at  Gomicoii  Law  ib  GoMMnTBD  bt  Bmblyast  who  picks  up  lost 
ring  in  house  of  her  mistress,  with  intent  at  the  time  to  concert  it  to  her  own 
use,  and  who  knew  that  the  ring  belonged  to  her  mistress:  State  ▼.  Cumminga, 
89  Am.  Deo.  208. 


Bbowk  v.  Batbs. 

[66  Maxnb,  60).] 

Ihtkbebt  ov  Mobtoaoxb  of  Lands  is  not  Lxable  to  Attaohiient  or  sale 
on  execution  prior  to  foreclosure. 

MOBTQAOE    TO    TwO    OB  MORE    PeBBONS    TO    SbODEB    DeBTS    DuB    TBEM 

Seyeballt  Creates  Estate  in  Common,  and  the  mortgagees  are  ten- 
ants in  common,  and  not  joint  tenants. 
Assignee  of  Three  out  of  Four  Mortoaoees  mat,  under  Mortoaoe 
Made  to  Sbcitrb  their  Several  Debts,  maintain  a  writ  of  entry  for 
the  possession  of  the  mortgaged  premises  against  the  mortgagor,  and  all 
claiming  under  him,  if  the  interest  of  the  fourth  mortgagee  has  not  been 
legally  assigned  to  the  defendant,  but  remains  vested  in  some  third  party, 
and  the  plaintiff  in  such  case  is  entitled  to  an  absolute  judgment. 

Writ  of  entry  to  recover  poBseBsion  of  certain  land.  Case 
•nbmitted  to  the  full  court  upon  the  evidence.  The  facts  am 
stated  in  the  opinion. 
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A,  P.  Qwddy  for  the  plaintiff. 

TaUman  and  Larrahee^  for  the  defendant. 

By  Court,  Walton,  J.  Jonathan  Bryant  mortgaged  the 
demanded  premises  (with  other  lands)  to  William  Wilson, 
Amherst  Whitmore,  Thomas  J.  Southard,  and  James  M. 
Hager.  Three  of  these  mortgagees  (Wilson,  Whitmore,  and 
Southard)  have  assigned  their  interests  to  the  plaintiff,  and 
the  only  ground  taken  in  defense  is,  that  the  interest  of  Hager, 
the  fourth  mortgagee,  has  been  assigned  to  the  defendant,  and 
that  he  is  a  co-mortgagee  with  the  plaintiff;  and  the  question 
is  then  very  pertinently  asked,  if  one  co-mortgagee  can  main- 
tain an  action  for  possession  against  another.  We  do  not  find 
it  necessary  to  answer  this  question,  for  the  reason  that  the 
evidence  fails  to  establish  the  fact  that  the  defendant  is  a  co- 
mortgagee  with  the  plaintiff. 

The  defendant  does  not  appear  to  have  any  other  title  than 
what  he  obtained  from  Foster,  and  Foster  had  none  except 
what  he  derived  through  the  sheriff's  deed,  and  the  sheriff's 
deed  conveyed  only  an  equity  of  redemption.  The  parties 
may  have  supposed  that  the  sheriff's  deed  conveyed  not  only 
the  equity,  but  also  the  interest  of  one  of  the  mortgagees 
(Hager),  which  had  been  assigned  to  the  judgment  debtor. 
But  this  was  impossible.  The  interest  of  a  mortgagee  cannot 
be  attached  or  sold  on  execution:  Smith  v.  People^s  Bank^  24 
Me.  185.  And  the  sheriff's  deed  does  not  purport  to  convey 
anything  but  the  equity  of  redemption.  How,  then,  can  the 
proposition  be  maintained  that  the  defendant  is  a  co-mortgagee 
with  the  plaintiff?  We  think  it  cannot.  It  is  neither  proved 
nor  admitted. 

But  the  question  here  arises,  whether  the  action  can  be 
maintained  in  the  name  of  the  plaintiff  alone,  if  he  is  the 
assignee  of  three  only  of  the  mortgagees,  and  the  interest  of 
the  fourth  is  in  some  third  party.  We  have  no  doubt  it  can 
be.  When  a  mortgage  is  given  to  two  or  more  persons  to  se- 
cure debts  due  to  them  severally,  it  creates  a  tenancy  in  com- 
mon, and  not  a  joint  tenancy:  Burnett  v.  Pratt,  22  Pick.  556. 
And  tenants  in  common  may  all,  or  any  two  or  more,  join  in 
the  suit  to  recover  the  land,  or  any  one  may  sue  alone:  R.  S., 
0.  104,  sec.  9.  The  mortgage  in  this  case  was  given  to  secure 
debts  due  to  the  mortgagees  severally;  namely,  four  hundred 
dollars  to  Wilson  and  Whitmore,  five  hundred  dollan  to 
Southard,  and  six  hundred  dollars  to  Hager.    The  plaintiff, 
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being  aBsignee  of  Wilson,  Whitmore,  and  Southard,  ia  entitled 
lo  maintain  a  writ  of  entry  for  the  possession  against  the 
mortgagor,  and  all  claiming  under  him,  if  the  interest  of 
Eager,  the  fourth  mortgagee,  has  not  been  legally  assigned  to 
him,  but  is  to  be  regarded  as  still  vested  in  some  third  party. 

The  plaintiff,  therefore,  is  entitled  to  judgment.  Shall  it  be 
absolute  or  conditional?  We  think  it  must  be  absolute.  The 
action  is  not  brought  to  foreclose  a  mortgage,  and  no  motion 
appears  to  have  been  made  in  the  court  below  for  a  condi- 
tional judgment;  and  we  have  no  means  of  ascertaining  the 
amount  due  upon  the  mortgage,  —  $1,285.44  appears  to  have 
been  due  in  1855.  And  as  the  defendant  is  said  to  be  in  pos- 
session of  only  a  small  part  of  the  mortgaged  premises,  and 
as  he  will  be  obliged  to  pay  the  whole  amount  due,  with  in- 
terest, in  order  to  redeem  such  part  {RangeUy  v.  Spring^  21 
He.  130),  we  presume  a  conditional  judgment  would  be  of  no 
service  to  either  party. 

Judgment  for  plaintiff. 

Applston,  C.  J.,  and  CumvG,  DioKXBSONy  Danvobth^  and 
Tapley,  JJ.,  concurred. 

IHTSRBST    Of    MOBTOAOn    Ilf    LaNSS    IB   HOT  SUBJBOT  TO  ATTAOKKXirTl 

Columbia  Bank  v.  Jaeobe,  81  Am.  Deo.  702;  or  to  levy  on  exeoation:  Jfe- 
Idmghlm  v.  Shepherd,  52  Id.  646^  and  note  649. 

MoBTOAGKx  or  Undividsd  Pabt  of  Land  is  Go-tbnaht  of  Estatb: 
Shepard  v.  JUeftards,  61  Am.  Dec  473. 

Writ  of  Absistancb  Issuxd  in  Suit  to  Forsclosb  Mobtoags  will 
SOT  JosTDT  Ofiioxb  to  whoeo  hands  it  may  come  in  patting  ont  of  posses* 
of  the  premises  a  person  who  was  neither  a  party  to  the  snit  nor  named 
the  writ:  Bru^  t.  Fowler,  85  Am.  Deo.  382;  see  Schenek  v.  Ckmooer,  78  Id. 
V.  Polk,  61  Id.  152,  note;  Montgomery  v.  Middlemi»$,  81  Id.  140. 


Jewbtt  V.  Gaqb. 

[66  Maihb,  661] 

Owvm  cm  Cdsiodiah  ov  Swuik  n  Lxabls  fob  In jubt  OooAsioirBD  bt 
PnouTmro  Tbbm  to  Bun  at  Labob  in  the  highway  without  a  keeper, 
although  h«  did  not  know  they  w«re  in  the  highway  at  the  time  of  the 
i^jnry. 

Oass.  The  action  was  for  an  injury  to  the  plaintiff's  wagon 
nd  minor  daughter,  caused  by  his  horse's  fright  at  the  de- 
fendant's hog,  which  was  on  the  highway  without  a  keeper. 
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The  jury  were  instructed,  in  substance,  that  if  the  hog  wa» 
owned  by  the  defendant,  or  was  in  his  custody,  and  was  per- 
mitted by  him  to  be  at  large  in  the  highway  without  a  keeper, 
and  the  horse  was  frightened  by  the  hog,  although  its  looks 
alone  caused  the  fright  and  renting  injury,  the  defendant 
would  be  liable,  though  he  did  not  know  the  hog  was  in  the 
highway  at  the  time  of  the  accident.  Verdict  for  the  plain- 
tiff, and  the  defendant  alleged  exceptions. 

A.  Libbey,  for  the  defendant. 
/.  Bakevj  for  the  plaintiff. 

By  Court,  CumNa,  J.  It  appears  that  on  August  29, 1865^ 
the  plaintiff's  daughter,  with  a  suitable  horse  and  yehicle,. 
and  in  the  exercise  of  ordinary  care,  was  traveling  in  and 
along  a  public  highway  in  the  vicinity  of  the  defendant'^ 
house,  when  an  animal,  called  by  various  names,  such  as  hog» 
sow,  swine,  and  by  the  classical  counsel  for  the  plaintiff,  mon- 
strum  horrendum,  aged,  of  large  size,  filthy,  unclean  by  the 
Levitical,  and  prohibited  fpom  running  at  large  in  the  streets^ 
by  the  Statute,  law,  suddenly  arose  from  the  gutter,  frightened 
the  horse,  and  caused  the  damage  for  the  recovery  of  which 
this  suit  is  brought. 

It  is  contended  by  the  defendant's  counsel  that  such  ani- 
mals have  the  right  to  run  in  the  highway  when  accompanied 
by  a  keeper.  It  may  be  so,  but  such  is  not  this  case.  There 
was  no  keeper,  and  besides,  the  hog  was  not  in  transitu.  It 
is  a  mistaken  idea  that  animals  prohibited  by  statute  from 
running  at  large  without  a  keeper,  if  with  a  keeper,  can  be 
turned  into  the  highway  for  the  purpose  of  grazing,  or  swine 
recubans  to  wallow  in  the  mire  by  the  roadside.  The  case  of 
StackpoU  V.  Hecdey,  16  Mass.  81  [8  Am.  Dec.  121],  is  full  and 
conclusive  upon  this  point. 

The  argument  and  authorities  cited,  that  the  defendant 
would  not  be  liable,  unless  the  town  was  liable  for  suffering  a 
nuisance  in  the  highway,  have  no  application.  The  one  i» 
controlled  by  the  common  and  the  other  by  statute  law. 

Exceptions  overruled. 

Appleton,  C.  J.,  and  Walton,  Dickebson,  Danfobth,  and 
Tapley,  JJ.,  concurred. 

LlABILITT  OV  OWKS&  OF  DOMXSTIO  AUDIAL  FOB  InJUBIIS  OoOAfllOHXD  bj' 

peormitting  it  to  be  at  large  in  the  highway:  See  ffolden  v.  ShaUuek,  80  Am. 
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Deo.  684;  ZVdkrT.  €fammonp  09  Id.  09,  and  oases  oolleoted  in  note  103;  Kirh- 
wood  V.  MOer,  78  Id.  149. 

DuTT  aw  OwHXB  OF  DomsTio  Ajshmalb,  at  CknocoN  Law,  m  to  Kxxr 
Thxm  oh  his  Own  Laitb,  and  he  beoomes  a  wrong-doer  if  any  of  them 
esoape  npon  the  lands  of  another:  IndkmtqpoUi  eic  B,  J?.  Co,  t.  McClure^  89 
Am.  Deo.  467. 

LiAKUTT  OF  Owns  FOB  Damachs  DoiTB  BT  HIS  Doo:  See  WooV  T. 
ChaXher,  81  Am.  Deo.  175,  and  oases  ooUected  in  note  183. 

Thb  pbincipal  oabb  is  cited  as  an  instanoe  where  an  indiyidnal  was  held 
liable  for  an  objeot  in  the  highway  which  oansed  an  injnij  to  a  trareler  by 
f rii^teaing his hene^  bkOmtdw.  WUmtHK 6t Me. fW. 


GASES 


or  na 


COTJBT    OF  APPEALS 


ov 
MARYLAND. 


Cooke  v.  England, 

[27  Mabtland,  14.] 

Ddsot,  if  Ant,  or  Declabino  on  Sealed  Instrument  bt  Avk&biko 
81MFLT  that  the  defendant  "covenanted"  with  the  plaintiff,  without 
saying  *' under  seal,"  or  nsing  any  technical  word  or  phraae  which  in 
legal  acceptation  imports  a  seal,  is  one  of  form  merely,  and  is  waived 
by  failing  to  demor,  and  pleading  over;  and  it  is  not  error  to  allow  the 
contract  to  go  to  the  jury. 

Contract,  thouoh  not  Staicped  with  Internal  Revenue  Staicp  at 
TnoB  OF  ElxEOunoN,  is  valid  and  admissible  in  evidence  if  the  stamp 
is  affixed  and  canceled,  and  the  penalty  paid  to  the  collector  of  internal 
revenne^  and  a  note  thereof  made  by  him  upon  the  margin  of  the  instru- 
ment^ before  it  is  offered  in  evidence. 

CoTSNANT  IN  LEAflE  TO  Keep  Mill  IN  Keobssart  Rspaibe  does  not  bind 
oovenantor  to  add  improvements  or  make  additions  under  his  covenant 
to  repair;  but  he  is  bound  to  renew  existing  machinery  when  too  old  and 
worn  to  answer  its  purpose  in  the  mill. 

WxTNBas  Who  Testifies  to  Iin»ATitEi>  OoNDmoH  of  Bqltino-olothb  at 
One  Point  of  Tm  during  the  lease  of  a  grist-mill,  en  the  trial  of  an 
action  for  the  breach  of  a  covenant  to  repair,  cannot  be  asked  as  to  the 
effect  of  the  impaired  condition  of  the  cloths  upon  the  value  of  the  floor 
manufactured  in  the  null  during  the  lease,  as  he  can  speak  coly  of  the 
value  of  the  flour  manufactured  at  the  time  he  examined  the  blotha. 

DlCLAItATIONS    OF    DEFENDANT    CONCEBNING     HIS    REFUSAL    TO    RePAIB    OT 

plaintiff's  demand  to  repair  is  admissible  after  such  demand  is  proved 
in  an  action  for  a  breach  of  a  covenant  to  repair. 
Offer  bt  Another  to  Relietb  Plaintiff  from  Six  Months  of  Leasi 
at  the  samo  rent,  with  other  favorable  terms,  is  not  relevant  in  mitiga- 
tion of  damages  in  an  action  against  the  lessor  for  a  breach  of  a  cofVMiant 
to  repair. 

ClARXLBSSNESS   OR  UnSKILLFULNESS   OF  LI88EI  OF  FLOUR-IOLL   PROVDCDni 

NEOESsnr  for  Repairs  may  go  to  mikigata  damages  in  an  aotion  on  ths 
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ooreiuuit  of  the  lessor  to  repair;  but  this  cannot  be  fairly  inferred  from 
the  opinion  of  an  expert  as  to  how  long  the  bolting-cloths  might  last 
with  proper  care,  and  such  testimony  is  properly  excluded. 

EviDBNCx  IN  AerioM  tor  Breach  of  Covenant  in  Lease  to  Rbfaib 
grist-mill  should  be  admitted  on  the  part  of  the  defendant  to  show  the 
condition  of  the  elevators  in  the  mill  when  the  plaintiff  went  into  pos- 
session, either  to  show,  in  connection  with  other  proof,  that  no  repairs 
were  necessary,  or  to  what  extent  they  were  required,  and  to  govern  in 
damages. 

P&ATXR  FOR  Instruction  not  Based  on  Evidence  is  Properly  Rejected. 

To  Recover  for  Breach  of  Covenant  to  Repair,  demand  to  repair  must 
be  proved. 

All  Damages  Arising  up  to  Date  of  Verdict  mat  be  Recovered, 
where  the  act  complained  of  or  the  breach  assigned  is  one  and  complete 
in  itself,  and  the  damages  flow  naturally  and  necessarily  from  it;  but  the 
principle  would  not  apply  to  nuisances  and  continued  trespasses  upon 
land. 

All  Damages  Aribino  from  Breach  of  Covenant  nr  Lease  to  Re- 
pair, subsequent  as  well  as  prior  to  the  institution  of  the  suit,  may  be 
recovered  in  a  suit  brought  during  the  term. 

Mkrxlt  Speculative  Injuries,  Depending  on  Remote,  Uncertain,  ob 
Contingent  Events,  afford  no  ground  for  damages;  but  certainty,  as 
far  as  the  nature  of  the  case  will  admit,  is  to  be  aimed  at. 

Lease,  as  to  its  Subject-matter,  Terms,  and  Provisions,  must  Spxax 
FOR  Itself;  and  a  nsage  in  the  neighborhood  is  not  admissible  to  vaiy 
this  rule. 

Covenant.    The  opinion  states  the  case. 

OUver  MUler^  for  the  appellant. 
Orayson  Eichelberger,  for  the  appellee. 

By  Court,  Weisel,  J.  The  action  in  this  case  was  brought 
in  covenant  on  the  30th  of  September,  1863,  by  the  appellee, 
plaintiff  below.  The  declaration  averred  that  the  defendant 
covenanted  with  the  plaintiff  to  rent  to  him,  the  plaintifif.  for 
a  certain  annual  rent,  a  mill  and  premises  in  Carroll  County, 
and  that  he,  the  defendant,  would,  at  his  expense,  keep  said 
mill  in  the  necessary  repairs.  The  breach  assigned  was  that 
the  defendant  did  not  keep  the  said  mill  in  the  necessary  re- 
pairs,  at  his,  the  defendant's,  expense,  according  to  said  stipu- 
lation, and  that  he  did  not  perform  his  said  covenant. 

The  defendant  pleaded  four  pleas:  1.  That  he  was  not  in- 
debted as  alleged;  2.  That  he  never  promised  as  alleged;  3. 
That  he  was  always  ready  to  make  repairs  to  the  mill  when 
thereto  requested  by  the  plaintifif,  and  that  the  plaintiff  never 
notified  him  that  such  repairs  were  needed,  and  never  re- 
quested him  to  make  such  repairs  as  alleged  in  the  declara- 
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tion;  and  4.  That  the  plaintifif  hindered  and  prevented  the 
defendant  from  making  repairs  on  the  mill. 

IsBues  were  taken  on  the  pleas,  and  on  the  trial  of  them  a 
verdict  was  rendered  for  the  plaintiff. 

Id  the  course  of  the  trial,  several  exceptions  were  taken  to 
the  admissibility  of  proof.  The  first  was  by  the  defendant 
to  the  admissibility  of  the  lease  itself  under  the  pleadings  in 
the  cause.  The  lease  was  offered  by  the  plaintiff,  and  was 
found  to  be  under  the  seals  of  the  parties;  but  the  court  over* 
ruled  the  objection  and  allowed  the  paper  to  be  offered  in  evi- 
dence.  The  point  of  the  exception  was,  that  as  the  lease  wa» 
under  the  seals  of  the  parties,  it  could  not  be  offered  in  evi- 
dence under  a  declaration  which  simply  averred  that  the  de- 
fendant  had  covenanted,  without  adding  *' under  seal'';  that 
the  word  ^'  covenant "  does  not  per  se  import  that  the  instru* 
ment  declared  on  was  sealed,  that  word  being  frequently 
used  in  contracts  not  under  seal;  and  that  the  rule  of  plead* 
ing  is  imperative  that  where  a  sealed  instrument  is  the  cause 
of  action  the  declaration  must  aver  it  to  be  under  seal,  or  use- 
some  word  that  legally  imports  a  seal;  otherwise,  the  van* 
ance  is  fatal. 

In  Maryland,  since  the  adoption  of  the  code,  forms  of  action 
are  again  observed,  and  the  declaration  must  so  far  correspond 
with  the  writ  or  summons  as  to  show  the  party  entitied  to  the 
action  brought.  Otherwise  it  would  be  liable  to  a  demurrer. 
Under  the  act  of  1856,  chapter  112,  which  abolished  forms  of 
action,  this  court,  on  more  than  one  occasion,  could  not  disre- 
gard the  substantial  principles  which  underlie  our  system  of 
jurisprudence,  and  to  some  extent  govern  the  forms  of  action^ 
though  changed  or  simplified:  Stirling  v.  Oaritee,  18  Md.  475. 

The  case  before  us  was  in  covenant.  The  defendant  did  not 
demur,  but  pleaded  to  the  declaration.  The  objection  arose  to 
the  proof  as  not  admissible  under  the  narr.  The  contract  of- 
fered was  a  sealed  instrument.  So  fEir  as  the  form  of  action 
was  concerned,  no  objection  could  be  taken  to  it  The  want  of 
a  seal  would  present  a  more  tenable  ground  of  objection.  But 
inasmuch  as  the  declaration  avers  simply  that  the  defendant 
covenanted  with  the  plaintiff,  without  saying  under  seal,  or 
using  some  technical  word  or  phrase  which  in  legal  accepta* 
tion  imports  a  seal,  the  instrument  offered,  it  is  insisted,  pre- 
sents  an  instance  of  fatal  variance,  and  should  be  excluded  bj 
the  rules  of  evidence. 

If  a  demurrer  had  been  interposed,  the  court  would  be  calM 
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upon  to  Bay  whether  under  our  present  simplifieJ  mode  of 
pleading  the  declaration  oould  be  maintained.  The  cases 
cited  by  the  appellant  from  New  York  and  Arkansas,  and 
supported  by  the  English  authorities,  would  sustain  the  de- 
murrer, though  the  distinction  stated  by  Judge  Oould  in  his 
treatise  on  pleading,  pages  189, 191,  between  averments  on  con- 
tracts valid  at  common  law  only  by  deed,  and  those  which  by 
statute  are  required  to  be  in  writing,  ought  in  such  a  presen- 
tation of  the  question  to  be  properly  considered.  But  we  are 
not  called  on  now  to  decide,  and  do  not  decide,  this  question. 
In  this  case,  and  under  our  mode  of  pleading,  we  think  that 
the  defect,  if  any,  Was  waived  by  the  pleading  over.  It  is  one 
of  form  at  best.  A  covenant  is  by  all  the  authorities  a  con- 
tract under  seal:  Miles  v.  Sheward^  8  East,  8;  Pratt  on  Cove- 
nants, 3;  and  what  fell  from  Lord  Hardwicke  and  Justice  Lee 
in  the  case  of  Dodd  v.  Athi'Monj  Cas.  t.  Hardw.  342,  is  appli- 
cable to  a  case  like  this.  This  and  other  cases  furnish  to  Mr. 
Piatt  in  his  treatise  on  covenants,  page  6,  the  authority  for  his 
text  in  these  words:  ''So  much  does  the  word  'covenant'  imply 
a  deed  that  there  is  no  occasion  to  allege  in  a  declaration  that 
the  deed  containing  the  covenant  was  under  the  defendant's 
seal;  the  circumstance  of  sealing  must  be  inferred,  and  even 
if  it  be  stated  that  the  defendant  covenanted,  and  the  instru- 
ment declared  on  be  not  sufficiently  shown  to  be  a  deed,  the 
defect  is  cured  by  pleading  over." 

We  therefore  think  there  was  no  error  in  the  ruling  of  the 
court  below  in  allowing  the  contract  to  go  before  the  jury  on 
this  ground. 

The  defendant  then  objected  to  the  admissibility  of  the 
paper,  because  it  had  not  been  duly  and  legally  stamped,  and 
the  stamp  thereon  canceled,  according  to  the  provisions  of  the 
acts  of  Congress.  It  was  an  agreement  for  a  lease,  and  bore 
date  the  twenty-eighth  day  of  February,  1863,  with  a  certifi- 
cate thereto  in  these  words:  — 

'^$1.00  stamp.  1865,  Nov.  14th,  stamped  and  canceled,  and 
penalty  of  fifty  dollars  paid  me  this  day. 

"  Frederick  Schley,  Collector." 

This  certificate  was  dated,  and  the  stamp  and  penalty  paid, 
on  the  day  of  the  trial,  and  before  it  was  offered  in  evidence. 
The  court  overruled  the  objection  and  permitted  the  contract 
to  be  read.     The  defendant  excepted. 

The  various  acts  of  Congress  imposing  duties  for  interna] 
ru  venue,  and  applicable  to  this  case,  have  been  examined,  and 
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all  provide  for  restoring  the  validity  of  the  paper  by  affixing 
the  stamp  and  canceling  the  same  before  offered  in  evidence. 
The  provisions  in  the  several  acts  authorizing  this  to  be  done 
in  the  presence  of  the  court  are  not  exclusive  of  the  provisions 
elsewhere  in  said  acts  for  affixing  the  stamp  at  any  other  place 
or  any  other  prior  time,  unless  in  cases  arising  under  the  act 
hereinafter  mentioned.  The  mere  authority  to  stamp  in  the 
presence  of  the  court  under  the  former  acts  we  do  not  construe 
as  the  only  mode  of  restoring  validity  to  the  instrument.  In 
this  case,  the  act  of  Congress  of  1865,  chapter  78,  was  passed 
on  the  3d  of  March,  1865,  pending  and  before  the  trial,  and 
by  section  1  (13  U.  S.  Stats,  at  Large,  481, 482)  the  very  mode 
adopted  in  this  case  of  paying  the  stamp  and  penalty  to  the 
collector,  and  having  it  affixed  and  so  noted  by  him  on  the 
margin  of  the  instrument,  was  legalized  as  the  proper  mode 
in  all  cases  of  previous  omission,  the  said  section  declaring 
that  '^  such  instrument  shall  thereupon  be  deemed  and  held 
to  be  as  valid  to  all  intents  and  purposes  as  if  stamped  when 
made  or  issued."  And  if  the  paper  should  not  £el11  under  the 
curing  provision  of  this  act,  it  does  under  the  others,  and  hav* 
ing  been  stamped  before  trial,  was  admissible. 

We  therefore  determine  that  the  contract  offered  in  evidence 
could  not  be  excluded  on  this  ground,  and  that  the  court  be- 
low did  not  err  in  admitting  it,  and  that  it  was  also  right  in 
rejecting  the  fifth,  sixth,  and  seventh  prayers  of  the  defendant 
in  his  sixteenth  exception,  which  were  predicated  on  this  ob- 
jection. 

This  being  an  action  for  damages  for  a  breach  of  a  covenant 
for  necessary  repairs,  we  are  to  be  governed  by  the  law  as  to 
what  constitutes  such  repairs,  as  it  was  recognized  and  an- 
nounced by  this  court  in  the  cdse  of  MiddUhauff  v.  Smithy  1 
Md.  340;  and  passing  by  for  the  present  the  plaintiff's  first 
exception,  we  will  proceed  to  examine  and  dispose  of  in  their 
order  the  other  exceptions  of  the  defendant,  bearing  in  mind 
the  nature  of  the  third  and  fourth  plea,  to  which  issues  were 
taken;  viz.,  that  the  defendant  was  not  notified  of  repairs,  and 
that  he  was  hindered  and  prevented  by  the  plaintiff  from 
making  them. 

The  plaintiff,  proceeding  in  the  trial,  proved  by  several  wit- 
nesses the  condition  of  the  bolting-cloth  in  September,  1863, 
also  of  the  water-wheel  and  elevators,  and  then  proposed  to 
prove  by  Joseph  Lowe,  a  miller,  "  that  in  the  condition  of  the 
bolting-cloth  as  it  was  when  he  examined  it  (September,  1863)| 
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a  new  bolting-cloth  was  a  neceBsaiy  repair."  The  defendant 
objected,  but  the  objection  was  overruled  and  the  proof  allowed. 
This  constitutes  his  third  exception.  The  order  of  proof  is  not 
to  be  observed.  On  the  hypothesis  that  the  defendant  was 
notified  or  not  prevented,  the  proof  was  admissible  as  showing 
a  state  for  repairs  after  the  beginning  of  the  lease  and  during 
its  continuance.  If  the  bolting-cloth  was  so  defective  and 
worn  as  not  to  admit  of  being  mended  by  the  miller  as  tenant, 
a  new  one  became  a  necessary  repair.  The  covenantor  was 
not  bound  to  add  improvements  or  make  additions  under  his 
covenant  to  repair,  but  he  was  bound  to  renew  existing  ma- 
chinery when  too  old  and  worn  to  answer  its  purpose  in  the 
mill.  If,  for  instance,  a  strap  gave  way,  and  the  material  was 
too  rotten  and  decayed  to  be  mended,  a  new  one  to  take  its 
place  became  necessary  as  a  repair.  To  show  that  a  new  cloth 
was  necessary,  the  judgment  of  the  witness  as  a  miller  was 
admissible.  This  would  be  proper  proof,  in  connection  with 
other  facts,  under  the  issues.  The  court  committed  no  error 
in  permitting  it  to  go  in. 

The  fourth  exception  arose  to  the  admission  of  proof,  and  to 
the  question  which  elicited  it,  by  the  same  witness,  as  to  the 
effect,  in  his  judgment  as  an  experienced  miller,  upon  the 
quality  and  value  per  barrel  of  the  flour  manufactured  in 
the  mill  during  the  lease  whilst  the  bolting-cloths  were  in  the 
impaired  and  worn-out  condition  as  described  by  him,  and' 
because  of  the  want  of  necessary  repairs  to  them.  The  witness 
examined  the  cloths  at  one  point  of  time  during  the  lease,  and 
could  only  speak  of  the  difference  in  value  between  flour  man- 
ufactured then  through  them  and  flour  run  through  cloths  in 
the  condition  in  which  they  should  be,  leaving  it  to  the  jury  to 
apply  his  answer,  upon  the  question  of  damages,  to  the  state 
of  facts  arising  in  the  case,  and  to  be  proved  by  other  witnesses. 
The  question  as  propounded  took  too  broad  a  scope,  extending 
over  the  entire  lease,  and  in  this  respect  it  was  erroneous,  and 
was  properly  objected  to. 

Solomon  Gartrell,  a  witness  for  the  plaintiff,  met  with  the 
defendant,  Cooke,  at  his  store  in  September,  1863,  when  Foutsr 
and  Groff  had  been  examining  the  mill.  Cooke  asked  him 
what  they  were  doing  at  the  mill.  He  told  him  they  were 
<»xamining  it.  The  plaintiff's  counsel  then  asked  him,  ^'  What 
did  Cooke  say  in  that  conversation  about  the  mill?"  The 
defendant  objected  to  it,  and  the  proof  as  inadmissible  to  prove 
a  demand  by  the  plaintiff  on  the  defendant  to  repair  the  mill,. 
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and  his  refusal,  unless  the  plaintiff  should  show  that  he  au- 
thorized the  witness  to  hold  the  conversation  or  to  demand  of 
him  the  making  of  repairs  to  the  mill.  The  court  overroled 
the  objection.  Without  proof  of  authority,  the  evidence  sought 
would  be  no  proof  of  demand  to  repair,  and  if  offered  for  that 
purpose,  would  be  inadmissible.  But  as  there  was  evidence  of 
some  notice  having  been  read  to  Cooke,  in  the  latter  part  of 
July,  1863,  the  plaintiff  was  entitled  to  the  benefit  of  any  dec- 
laration by  Cooke  touching  it  or  his  refusal  to  repair;  and 
whether  the  witness  was  authorized  or  not  to  hold  the  con- 
versation^ the  declarations  of  Cooke  to  him  about  the  mill,  if 
relating  to  its  repairs  or  his  refusal  to  repair,  could  not  properly 
have  been  excluded  when  asked  for  by  the  plaintiff.  The 
court  in  admitting  the  proof  did  not  err.  This  was  the  fifth 
exception. 

We  think  the  court  was  also  right  in  refusing  the  question 
and  proof  under  the  sixth  exception.  The  competency  of 
James  England  as  a  miller,  and  at  the  beginning  of  the  lease, 
could  not  enlighten  the  jury  on  the  question  of  damages  or  the 
issues  in  the  case. 

The  testimony  ruled  out  under  the  seventh  exception  was 
offered  in  mitigation  of  damages.  We  do  not  see  how  an  offer 
by  another  to  relieve  the  plaintiff  firom  six  months  of  the  lease 
at  the  same  rent,  with  other  favorable  terms,  could  legitimately 
bear  upon  the  question  of  damages.  His  contract  was  with  the 
defendant,  and  that  could  not  be  affected  by  propositions  from 
other  quarters,  to  be  accepted  or  not,  from  considerations  that 
might  have  no  relation  to  the  controversy.  We  think  the 
ruling  of  the  court  in  this  exception  was  correct. 

The  eighth  exception  was  abandoned  in  the  argument. 

We  think  the  court  erred  in  refusing  the  testimony  of  Alonio 
W.  Cooke,  in  the  ninth  exception,  as  that  testimony  appears 
to  us  to  relate  to  the  same  time  and  occasion,  and  was  properly 
rebutting.  It  was  for  the  jury,  at  all  events,  to  determine 
from  a  comparison  of  the  time  and  other  circumstances  whether 
the  notice  spoken  of  by  the  different  witnesses  was  the  same 
and  the  occasion  the  same. 

The  tenth  exception.  Jacob  Zumbrum,  who  had  been  the 
preceding  tenant  of  the  mill,  and  a  miller,  was  asked,  "How 
long  would  the  bolting-cloths  in  use  in  said  mill,  when  he  left 
it  and  when  the  plaintiff  took  possession,  have  lasted  and 
manufactured  good  flour,  with  proper  care  and  attention  on 
the  part  of  the  miller  carrying  on  the  mill?"    The  question 
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and  the  evidence  ofifered  were  ruled  out.  If  the  neoesaity  of 
repairs  were  produced  by  the  carelessneBS  or  unskillfulnese 
of  the  miller,  that  circumstance  would  go  to  mitigate  the  dam- 
ages. No  evidence  of  unskillfulness  had  yet  been  offered,  nor 
could  such  be  fairly  inferred  from  an  opinion  of  an  expert, 
how  long  the  boltings^loths  might  last  with  proper  care.  The 
question  seems  to  have  had  a  double  aspect:  that  no  repairs 
were  needed,  or  if  needed,  it  was  the  fault  of  the  miller;  and 
this  prospectively  and  by  inference,  from  the  opinion  of  a 
miller,  who  judged  from  the  appearance  of  the  cloths  at  the 
beginning  of  the  lease.  We  think  the  proof  was  properly 
excluded. 

The  testimony  offered  under  the  fourteenth  exception  is  of 
the  same  character  and  liable  to  the  same  objection,  and  we 
think  was  properly  ruled  out. 

By  the  proof  in  the  eleventh  exception  the  defendant  sought 
to  show  the  condition  of  the  wheat  and  flour  elevators  in  the 
mill  on  or  about  the  1st  of  April,  1863,  when  the  plaintiff  went 
into  possession.  This  we  think  it  was  competent  for  him  to  da 
If  the  defendant  were  notified  to  repair,  and  these  were  sub- 
jects for  repair,  it  was  competent  to  show  their  condition  at 
the  commencement  of  the  lease,  in  order  to  compare  it  with 
what  may  have  been  proved  afterwards,  either  to  show  no 
repairs  were  necessary,  or  to  what  extent,  and  to  govern  in  the 
damages.    We  think  the  court  erred  in  excluding  this  proof. 

We  concur  with  the  court  in  its  rulings  on  the  twelfth  and 
thirteenth  exceptions.  They  looked  to  a  condition  of  things 
anterior  to  the  lease,  which  had  no  bearing  upon  the  issues. 

We  also  think  that  the  evidence  offered  in  the  fifteenth  ex- 
ception was  inadmissible,  and  for  a  like  reason. 

The  sixteenth  exception  of  the  defendant  is  to  the  rejection 
of  all  the  prayers  offered  by  him,  seventeen  in  number. 

The  fifth,  sixth,  and  seventh  have  been  disposed  of  already 
in  considering  the  second  exception. 

We  consider  that  the  second,  tenth,  eleventh,  and  seven- 
teenth prayers  embrace  true  legal  propositicms  in  the  ca86| 
and  ought  to  have  been  granted. 

The  twelfth  was  properly  rejected,  because,  as  we  conceive, 
there  was  no  evidence  in  the  cause  of  carelessness,  negligencCi 
unskillfulness,  or  other  like  default  of  the  plaintiff,  and  the 
prayer  is  based  on  such  a  state  of  facts.  Had  there  been  proof 
of  such  in  the  case,  the  prayer  would  be  maintainable. 

Am.  Die.  Vou  XCH—M 
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The  third,  fourth,  ninth,  fifteenth,  and  sixteenth  prayers 
were  properly  rejected. 

The  first,  eighth,  thirteenth,  and  fourteenth  prayers  present 
the  questions  of  the  necessity  of  demand  for  and  a  specifica- 
tion of  repairs,  and  also  of  the  proper  measure  of  damages  in 
a  case  like  this.  We  have  already  passed  upon  the  requisite 
of  a  previous  demand  in  disposing  of  the  second  prayer.  It  is 
one  of  the  issues  in  the  cause;  and  we  add  here,  that  we  concur 
in  this  branch  of  the  prayers.  What  is  the  proper  measure  of 
damages,  or  whether  the  jury,  in  assessing  them,  can  embrace 
damages  subsequent  to  the  institution  of  the  suit  and  to  the 
date  of  the  verdict,  is  a  question  that  has  produced  much 
difficulty.  The  decisions  upon  it  are  collated  and  reviewed 
by  Mr.  Mayne,  in  bis  work  on  the  law  of  damages,  more 
fully  than  elsewhere,  and  he  states  the  result  to  be  'Hhat 
damages  arising  subsequent  to  action  brought,  or  even  to  the 
date  of  the  verdict,  may  be  taken  into  consideration,  where 
they  are  the  natural  and  necessary  result  of  the  act  complained 
of,  and  where  they  do  not  themselves  constitute  a  new  cause 
of  action";  and  ^Hhat  general  evidence  of  matter  accruing 
subsequent  to  the  action  may  be  used  for  the  purpose  of  show- 
ing what  was  the  natural  and  probable  result  of  the  defendant's 
conduct;  but  that  particular  facts  are  not  admissible,  as  a 
specific  ground  of  damage,  to  be  atoned  for  on  their  own 
account":  Mayne  on  Damages,  33,  36. 

Where  the  act  complained  of,  or  the  breach  assigned,  is  one 
and  complete  in  itself,  and  the  damages  flow  naturally  and 
necessarily  from  it,  the  jury  can  include  all  to  the  date  of  the 
verdict.  This  principle  would  not  apply  to  nuisances  and 
continued  trespasses  upon  land.  The  rule  of  damages  is  at 
all  times  difficult,  and  every  case  may  present  features  which 
would  vary  the  best  defined  rule  upon  the  subject.  In  the  case 
now  before  us  there  was  a  lease  for  one  year,  the  lessor  covenant- 
ing to  repair;  suit  was  instituted  against  him  during  the  lease, 
and  the  trial  took  place  after  the  term  had  expired.  The 
breach  assigned  was  a  refusal  to  repair.  All  the  consequences 
of  this  refusal  could  be  considered  by  the  jury,  those  subsequent 
as  well  as  those  prior  to  the  institution  of  the  suit,  thus  termi- 
nating the  controversy  arising  from  the  breach  of  the  covenant 
assigned  in  the  declaration:  See  2  Greenl.  Ev.,  sec.  268  a; 
Shortridge  v.  Lamplugh,  2  Ld.  Raym.  802, 803;  HodsoU  v.  StaU- 
brasSf  9  Car.  &  P.  63;  Ingram  v.  Lawson^  9  Car.  &  P.  826. 
And  as  to  what  would  be  legitimate  damages  flowing  from  the 
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act  complained  of,  and  the  mode  of  asBesBing  them,  this  court 
has  heretofore  expressed  its  conclusions:  Middlekauf  v.  Smithy 
1  Md.  341,  etc.  Certainty,  as  far  as  the  nature  of  the  case 
will  admit  of,  is  to  be  aimed  at  and  ascertained.  Thereforcy 
merely  speculative  injuries  depending  on  remote,  uncertain, 
or  contigent  events,  afford  no  ground  for  damages. 

With  these  views,  the  first,  eighth,  thirteenth,  and  fourteenth 
prayers  of  the  defendant  did  not  present  the  proper  rule  for 
damages  in  this  case,  and  were  properly  rejected.  And  whilst 
in  this  respect  the  prayer  of  the  plaintiff  was  correct,  it  was 
faulty  in  the  requisite  of  a  demand  and  designation  of  repairs. 
This  was  one  of  the  issues  in  the  cause,  which  the  jury  was 
Bwom  to  try,  and  the  prayer  or  instruction  could  not  ignore  it. 

The  plaintiff's  first  exception  in  reference  to  the  saw-mill 
invokes  a  usage  in  the  neighborhood  in  the  construction  of 
the  lease.  This  was  inadmissible.  The  lease,  as  to  its  sub- 
ject-matter and  terms  and  provisions,  must  speak  for  itself. 
We  affirm  the  ruling  of  the  court  on  this  exception. 

The  result  is,  that  the  court  below  erred  in  its  rulings  on 
the  fourth,  ninth,  and  eleventh  exceptions,  and  in  rejecting 
the  second,  tenth,  eleventh,  and  seventeenth  prayers  in  the  six- 
teenth exception  of  the  defendant.  It  also  erred  in  granting 
the  plaintiff's  prayer  in  the  defendant's  seventeenth  exception. 
The  judgment  must  therefore  be  reversed,  and  a  procedendo 
awarded. 

Judgment  reversed,  and  procedendS  awarded. 

Whxv  Bsoovsbt  can  bs  Had  for  Damages  Arising  or  Moneys  Be* 
ooMnvo  Dxns  after  Commencement  of  Action. — The  rule  originally  ob- 
taining at  the  common  law  was  that  in  personal  actions  damages  could  be 
recovered  only  np  to  the  time  of  the  commencement  of  the  action:  3  Com. 
Dig.,  tit.  Damages,  D.  And  this  arbitrary  rule  was  so  long  adhered  to,  that 
up  to  the  time  of  Lord  Mansfield,  even  in  actions  of  OMumpaU,  the  practice 
seems  to  have  been  to  compute  the  interest  only  to  the  time  of  the  institution 
of  the  suit:  I  Sedgwick  on  Damages,  106.  That  illustrious  jurist,  however, 
enunciated  the  true  doctrine,  and  declared  that  "it  ia  agreeable  to  the  prin- 
ciple  of  the  common  law  that  whenever  a  duty  has  been  incurred  pending  the 
writ,  for  which  no  satisfaction  can  be  had  by  a  new  suit,  such  duty  shall  be 
included  in  the  judgment  to  be  given  in  the  action  already  depending  ";  but 
"in  trespass  and  in  tort  new  actions  may  be  brought  as  often  as  new  injuries 
and  wrongs  are  repeated,  and  therefore  damages  shall  be  assessed  only  u)t  to 
the  time  of  the  wrong  complained  of":  Robinson  v.  Bland,  2  Burr.  1077, 
1066.  It  is  a  fundamental  principle  of  the  common  law  that  there  is  no 
wrong  without  a  remedy,  and  therefore  we  have  the  criterion  that  if  no  other 
acstum  oaa  be  maintained  for  injuries  suffered  after  the  commencement  of  the 
rait  a  full  reoovery  will  be  awarded  therein;  and  in  such  an  action,  injuries 
rastainad  at  any  time  prior  to  the  verdict  may  bo  proved,  and  compensation 
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therefor  given;  and  furthermore,  it  is  npon  thie  principle  that  proepeetive  or 
future  dama^^  are  allowed,  as  where  one  is  permanently  injured  in  a  railroad 
accident.     If  a  new  action  will  lie  therefor,  no  recovery  can  be  had  for  daoi- 
ages  arising  after  the  commencement  of  the  suit:  Com.  Dig.  963,  tit.  Damages^ 
D;  but  if  one  action  only  is  maintainable,  and  will  operate  aa  a  bar  to  aaj 
iutare  suit,  full  relief  will  be  awarded:  MUler  v.  Wilson,  24  Pa.  St.  114;  Filer 
V.  N,  r.  CeiU.  J2.  R  Co.,  49  N.  Y.  42;   Wilcox  v.  Plummer,  4  Pet.  172,  182; 
ffowelly,  Ooodriek,  69  HI.  556;  Stafford  v.  Oskaloosa,  64  Iowa,  251;  ffopkmt 
V.  AUawtie  e^  i2.  A,  96  N.  H.  9;  Knapp  v.  Sioux  City  etc.  ffy  Co.,  32  N.  W. 
Rep.  18  (Iowa);  iS:2ei»  v.  Jewett,  26  K.  J.  Eq.  474;  McLaughUH  v.  CHy  q^ 
Corry,  77  Pa.  St.  109;  Thompson  v.  EUnooHh,  39  Mich.  719;  Fetter  v.  Beaie, 
1  Ld.  Baym.  339,  692.    But  no  damages  which  accrue  after  the  commence- 
ment of  the  suit  can  be  recovered,  except  such  as  are  the  immediate  conaa- 
quenoe  of  the  act  complained  of:  Johnson  v.  Petry,  2  Humph.  569,  572.    They 
must  be  the  natural  and  necessary  result  of  that  act,  and  flow  aa  a  direct  and 
natural  consequence  therefrom:  Wood's  Mayne  on  Damages,  sec.  103;   Wil- 
easR  V.  PUimmer,  4  Pet.  172,  182;  Fort  v.  Union  Paafie  R,  R,  Co.,  2  DilL  259; 
Hkks  V.  Herring,  17  GaL  566;  Birchard  v.  Booth,  4  Wis.  67.     Thus  in  an 
actiim  for  an  injury  to  a  slave,  proof  of  medical  bills  ccmtracted  and  paid 
after  the  issuance  of  the  writ  was  held  not  to  be  competent,  as  this  damage 
was  collateral;  but  proof  of  the  death  of  the  slave,  after  suit  brought  aa  a 
direct  consequence  of  the  injury,  might  be  received,  and  also  other  evidence 
shovring  that  the  injury  proved  to  be  greater  by  lapse  of  time:  JoHaaon  v. 
Perry,  2  Humph.  569,  572.     In  Hopkins  v.  AtlanUe  etc.  R,  R.,  36  N.  H.  9,  in 
an  action  by  a  husband  against  a  railroad  company  for  an  injury  to  his  wife^ 
he  was  allowed  to  recover  his  expenses  for  her  cure  incurred  after  the  bring- 
ing of  the  suit.    And  in  Dixon  v.  Bell,  1  Stark.  287,  an  action  for  wonnding 
the  plaintiff's  son  per  quod  servitium  avnUit,  the  amount  of  the  surgeon's  bill 
was  allowed,  though  it  had  not  been  paid;  but  not  the  physician's  fees,  on 
the  ground  that  they  could  not  be  enforced  by  action. 

But  in  actions  for  trespasses  or  nuisances,  recovery  can  be  had,  ordiaarilj, 
only  up  to  the  commencemenlf  of  the  suit  (see  infra];  for  every  coatinnanoe 
or  repetition  of  the  nuisance  or  trespass  gives  rise  to  a  new  cause  of  actioD, 
and  the  plaintiff  may  continue  to  bring  successive  actions  aa  long  aa  the  nui- 
sance lasts  or  the  trespasses  ara  repeated;  and  if  this  be  inconvenient  then 
in  many  cases  he  may  have  an  injunction.  The  distinction,  however,  be- 
tween cases  where  successive  actions  lie  and  those  in  which  bat  one  action 
may  be  maintained,  and  in  which,  consequently,  complete  relief  is  awarded, 
is  well  illustrated  by  the  case  of  Bbmt  v.  McOormiek,  3  Denio^  283,  in  which 
it  was  said  that  in  action  for  obstmoting  liglita,  damages  are  reooverahle 
enly  up  to  the  commencement  of  the  suit^  but  had  the  action  been  npon  a 
covenant  not  to  obstruct  the  light,  the  rule  would  be  otherwise;  for  the  cove- 
nant being  a  single  cause  of  action,  one  reoovery  on  it  would  be  an  absolnte 
bar  to  any  further  action.  So  in  an  action  for  breadi  of  promiae  of  marriage, 
it  was  erroneous  to  rofuse  the  instruction  that  if  the  jury  should  find  against 
the  defendant,  they  could  not  take  into  acconnt  any  damagee  sastained  by 
the  plaintiff  from  reports  raised  since  the  commencement  of  the  suit,  for  any 
recovery  for  slander  must  be  had  in  a  separate  suit,  and  may  not  properly  be 
obtained  in  a  suit  for  a  breach  of  contract  of  mairiage:  Oreemtp  v.  Stoker,  2 
Gill,  688. 

Ir\jurieM  to  Person,  —  Only  one  action  can  be  brought  for  an  injury  to  the 
person  of  the  plaintiff  whidi  is  the  result  of  a  single  wrengfol  aofc^  and  there- 
tore  ill  that  action  all  damages,  present  and  future,  must  be  recovered:  Filer 
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▼.  Keto  Tori  Cent,  IL  R,  Co.,  49  N.  T.  42.  Soch  is  th«  case  in  an  aetion  for 
an  Msanlt  and  iNkttery:  FeUer  ▼.  Beale,  1  Ld.  Baym.  339,  G92;  and  damagea 
accruing  after  the  oonnnencement  of  tho  suit  maj  be  rooovered  if  ihey  are 
the  direct  and  natural  consequence  of  the  battery:  Birchard  y.  Booths  4  Wis. 
67.  Thia  ia  the  rule  in  actions  against  raiboad  companies  for  negligence 
earning  injnry  to  a  person:  Stafford  v.  OshcUooBOf  64  Iowa,  251;  Acuron  v. 
Second  Ave,  R,  JR.  Co.,  2  Daly,  127;  Klein  v.  Jewett,  26  N.  J.  Eq.  474;  Knapp^ 
V.  Skmas  City  etc.  JTy  Co.,  32  N.  W.  Rep.  18  (Iowa);  Ohio  etc.  R'y  Co.  v.  CoJiy, 
7  N.  E.  Kep.  373  (Ind. );  and  the  same  mle  applies  in  actions  against  municipal 
ooiporations:  McLaughlin  t.  City  </  Carry,  TJ  Pa.  St.  109;  Squiree  v.  ChOU^ 
coChe,  1  S.  W.  Rep.  23  (Mo.);  by  a  servant  against  a  master  for  the  negli- 
gence of  another  employee:  Fert  y.  Unkm  Pacific  R,  R,  Co.,  2  Dill.  259;  aad 
for  malpractice:  HoweU  v.  Ooodrick^  69  HL  556,  —  where  the  cause  of  aetion  ia 
negligence,  causing  injury.  And  upon  this  principle,  in  an  action  by  a  hna- 
band  against  a  railway  company  for  an  injury  to  his  wife,  his  expenaes  for 
her  cure  incurred  after  the  bringing  of  the  suit  were  allowed:  HoptmB  ▼. 
Atlantic  etc  R,  R.,  36  N.  H.  9. 

Other  Personal  Actions,  — So  in  a  action  of  assumpeU  against  an  atteoney 
for  negligence  and  unskiUfufaiess,  proof  of  actual  damagea  may  extend  to 
facts  that  occur  and  grow  out  of  the  injury,  even  up  to  the  day  of  the  ver- 
dict: WUcox  V.  Pkanmer,  4  Pet.  172, 182.  So  in  an  action  of  false  imprison- 
ment, damages  were  given  for  a  continuance  of  the  imprisonment  after  the 
•ommenoement  of  the  aetion:  BrasfiM  v,  Lee,  1  Ld.  Raym.  329;  Hantmry 
T.  Irebmd,  Cro.  Jac.  379;  and  the  j4aintiff  may  recover  for  loss  of  work,  imH 
only  up  to  the  time  of  the  Buit»  but  also  for  the  time  lost  after  the  suit,  if 
by  the  arrest  he  ftdled  to  get  the  work  he  otherwise  would  have  obtained: 
Thompson  v.  SOstsorth,  39  Mich.  719. 

In  an  action  for  enticing  awiy  an  apprentice,  however,  where  there  has 
not  been  an  entire  loas  of  the  iipprentioe,  as  by  removing  him  to  a  distant 
country,  it  is  erroneous  for  a  jury  to  give  damages  for  the  loss  of  services  for 
a  period  elapaing  after  the  commencement  of  the  suit:  Moore  v.  Love,  3  Jones,. 
215;  Trigg  v.  HorthciU,  Lit.  SeL  CSas.  414.  But  if  a  permanent  injury  has 
been  inflicted  upon  an  apprentice,  damages  up  to  the  end  of  the  term  of  ser- 
vioe  may  be  recovered,  though  the  action  is  brought  during  the  term:  Hod- 
soU  V.  StaUbrass,  9  Car.  &  P.  63.  Where,  however,  the  action  is  brought 
before  expiration  of  the  term  of  aervioe  to  recover  damages  for  a  wrongful 
discharge,  and  the  trial  is  had  after  the  expiration  of  the  term,  damages  may 
be  awarded  as  though  the  suit  had  been  brought  after  the  expiration  of  the. 
term:  Bosrson  v.  Powers,  89  N.  Y.  527;  S.  C,  42  Am.  Rep.  319. 

GoNTRAOTS,  Bonds,  and  Ck>VENANT3  are  governed  by  the  same  legal  prin* 
dple  of  total  recovery  where  there  is  but  one  action.  And  in  an  action  upon  i 
mch  instruments,  if  the  original  breach  "is  sucfi  that  the  plaintiff  at  all 
events  would  be  entitled  to  nominal  damages,  then  he  can  go  on  to  give  in 
evidence  those  consequences  of  the  act  which  are  immediately  traceable  to 
it,  although  they  have  taken  place  after  the  commencement  of  the  suit  *':  1 
Sedgwick  on  Damages,  107.  Thus  in  an  action  upon  a  bond  for  a  breach 
thereof,  the  damage  occurring  during  the  pendency  of  the  suit  may  be  in- 
cluded in  the  judgement:  Oennmgs  v.  Norton,  35  Me.  308.  Therefore^  in  a 
suit  upon  a  bond  binding  the  obligor  not  to  exercise  a  trade  within  certain 
limits  of  time  and  place,  damages  may  be  recovered  for  the  breach  that  are 
austained  after  the  date  of  the  writ,  and  up  to  the  time  of  the  trial:  Whitney 
▼.  Slayton,  40  Id.  224;  but  see  JuH  v.  Qrene,  13  HI.  App.  302.  And  in  ao- 
tiona  upon  bonds  of  indemnity,  the  damages  are  assessed  up  to  the  time  of 
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the  trial,  because  there  cannot  be  sacceadTe  actkma:  l^pear  y,  Stacg,  26  Vt. 
61.  And  likewise  in  an  action  for  a  breach  of  an  agreement  to  withdraw  an- 
other suit,  the  costs  of  the  plaintiff  in  that  action,  who  is  the  defendant  la 
the  present  action,  may  be  recovered  by  the  plaintiff  in  this  action,  if  paid 
by  him  at  any  time  before  verdict:  Hagan  v.  HUeif,  13  Gray,  515. 

In  actions  for  the  breach  of  covenants  to  repair,  damages  may  be  given  up 
to  the  trial,  and  for  subsequent  damages  a  new  action  may  be  sustained: 
Phdp8  V.  New  Hofoen  etc  Co.,  43  Conn.  453;  the  principal  case.  Upon  the 
breach  of  a  covenant  not  to  obstruct  lights,  a  complete  recovery  may  be  had: 
BbiiU  V.  AfcCormickf  3  Denio,  283.  And  in  suits  on  covenants  of  warranty, 
and  against  encumbrances,  the  plaintiff  may  recover  the  amount  fairly  and 
justly  advanced  to  remove  the  encumbrances,  though  paid  after  the  instita- 
tion  of  the  suit:  LeffingujeU  v.  EOioU,  10  Pick.  204;  Brtnie  v.  Moody,  20  Id. 
474;  Spear  v.  Staqf,  26  Vt.  61.  But  upon  the  breach  of  a  contract  to  fnnusih 
a  home  and  support  to  a  person,  the  damages  are  to  be  assessed  to  the  date 
of  the  writ  only:  Fay  v.  Ouynon,  131  Mass.  31. 

Intbrsst  is  an  accessory  of  the  principal,  and  does  not  stop  tunning  at  tha 
commencement  of  the  action,  but  may  always  be  computed  to  the  time  d 
the  verdict:  Robinaon  v.  Bhiidf  2  Burr.  1077;  Hovey  v.  Newion^  11  Pick.  420; 
Jhmcan  v.  Markley,  Harp.  179;  PudxU  v.  Smkh,  5  Strob.  26;  S.  O.,  53  Am. 
Dec.  687;  2  GreenL  £v.,  sec.  268  a.  And  if  a  demand  is  necessary,  and  none 
is  made,  interest  will  run  from  the  service  of  the  writ:  Haven  v.  Foeier,  9 
Pick.  112;  S.  G.,  19  Am.  Dec.  353.  So  interest  will  run  from  the  commence- 
ment of  suit  upon  the  value  of  timber  cut:  Warner  v.  Putnam,  63  Wis.  410l 
On  bills  of  exchange  and  other  debts  which  'cany  interest^  interest  is  com- 
puted up  to  judgment:  Wood's  Mayne  on  Damages,  sec  106;  2  Wma.  Saund. 
171  d,  note  9;  2  Wms.  Notes  to  Saund.  499;  Conu  Dig.  363,  tit.  Dama^asi 
D;  Breweier  v.  Wakefield,  1  Minn.  352;  S.  C.,  69  Am.  Deo.  343. 

Trbspass — NxnsANGB.  — In  the  case  of  repeated  trespasses,  sucoeasive  ac- 
tions lie,  and  therefore  the  reason  of  the  rule  permitting  a  recovery  up  to  tlie 
time  of  the  trial  fails,  as  each  repetition  of  the  trespass  constitates  a  new 
cause  of  action:  Plate  v.  New  York  Cent  R.  B,  Co,,  ^  N.  Y.  472.  And 
therefore  in  an  action  of  trespass,  McComnd  v.  KXtibe,  33  HL  175^  S.  CL,  86 
Am.  Dec  265,  such  as  for  the  interruption  of  an  easement  of  way:  Freeman 
V.  Sayre,  2  Atlantic  Rep.  650,  only  such  damages  may  be  recovered  as  arise 
prior  to  the  commencement  of  the  suit.  Still,  in  an  action  of  trespass  for  in- 
juring plaintiff's  leasehold  interest  in  a  store  rented  from  the  defendant  by 
the  destruction  of  his  adjoining  store,  it  was  held  that  as  the  injury  was  one 
which  from  its  nature  would  necessarily  continue  independent  of  any  subae- 
quent  wrongful  act  on  the  part  of  the  defendant,  the  plaintiff  might  prove 
and  recover  damages  arising  after  the  commencement  of  the  suit  and  up  to 
the  end  of  the  tenancy:  Cwdon  v.  McOraw,  33  K.  W.  Rep.  388  (Mich.).  See 
also  PuckeU  v.  Smith,  5  Strob.  26;  S.  G.,  53  Am.  Dec  686.  Damages  from  a 
continuing  cause,  such  as  a  nuisance  for  which  successive  actions  lie,  are  gen- 
erally recoverable  only  down  to  the  time  of  commencing  the  action:  1  Suth- 
erland on  Damages,  198,  202;  Bbmt  v.  MeCformiek,  3  Denio,  283;  PkiU^  ▼. 
Terry,  3  Keyes,  313;  WhUmore  v.  Biechqf,  5  Hun,  176;  (Time  t.  New  York 
Cent.  B,  B,  Co,,  4.  N.  £.  Rep.  541-552  (containing  an  able  and  lengthy  dia- 
oussion  of  this  subject^  and  citing,  among  other  oases,  Mahon  v.  New  York 
Cent.  R,  B.  Co.,  24  N.  Y.  658;  Qremv.  New  YwrkCenU  etc  B.  B.  Co.,  65  How. 
Pr.  154;  Taylor  v.  Metropolitan  Elevated  B'y  Co.,  60  N.  Y.  Super.  Ok  312; 
Duryea  v.  Mayor  etc,  33  Id.  120;  S.  G.,  26  Hun,  120);  Dunean  v.  MarUey,  1 
Harp.  276;  Bnwn  v.  Chicago  etc  B.  B.  Co.,  80  Mo.  457;  Shaw  ▼.  JSthmidgef 
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3  Jones,  300;  Moore  v.  Love,  3  Id.  215;  Stadler  ▼.  Chrieben,  61  Wis.  600;  and 
Uie  damages  are  recoverable  only  up  to  the  issuance  of  the  writ,  and  not  to 
the  filing  of  the  declaration:  Lang/ord  v.  Otosley,  2  Bibb,  215;  S.  C,  4  Am. 
Dec.  699.  In  Fifth  NaL  Batik  v.  New  York  Elevated  R,  R,  Co.,  28  Fed.  Rep. 
231,  however,  damages  to  the  time  of  the  trial  were  allowed  in  an  action  to 
recover  damages  for  the  erection  of  the  defendant's  railroad  track  and  sta- 
tion-honse  in  front  of  the  plaintiff's  banking-house,  on  the  ground  that  the 
damages  grew  directly  out  of  the  maintenance  of  the  structure,  and  that  the 
defendant  was  not  misled.  See,  however,  Uline  v.  New  York  Cent,  etc  R,  B. 
Co,,  4  N.  K  Bep.  536;  and  in  case  for  a  nuisance,  if  the  act  done  is  necessarily 
injurious,  and  is  of  a  permanent  nature,  the  party  injured  may  at  once  re- 
cover his  damages  for  the  whole  injury,  though  if  the  act  done  is  not  neces- 
sarily injurious,  or  if  it  is  contingent  whether  further  injury  may  arise,  the 
plaintiff  can  recover  damages  only  to  the  date  of  his  writ:  Troy  v.  Cheshire 
B,  B.  Co.,  23 N.  H.  83, 102;  UHne  v.  New  York CetU.  etc.  B.  B.  Co.,  4  N.  K  Rep. 
550;  Conlon  v.  McGraw,  33  N.  W.  Rep.  388  (Mich.).  But  the  court  will  not 
proceed  upon  a  presumption  that  the  nuisance  will  be  permanent,  and  this 
must  plainly  appear:  Uline  v.  New  York  Cent.  etc.  B.  B.  Co.,  wpra;  SUebp 
di/g.  Co^y.  suae,  11  N.  E.  Rep.  264  (N.  Y.). 

Though  ordinarily,  in  an  action  for  a  nuisance,  damages  which  arise  after 
the  commencement  of  the  suit  cannot  be  recovered,  yet  there  are  cases  where 
evidence  of  such  damages  is  admissible.  Thus  in  an  action  to  recover  dam- 
ages for  overflowing  lands,  evidence  of  injuries  occurring  after  the  institu- 
tion of  the  suit  was  admitted,  with  a  view  to  affording  information  to  the 
jury  of  the  consequences  of  the  diversion  under  similar  circumstances  before 
suit  brought:  PoUy  v.  McCaU,  1  Ala.  Sel.  Cas.  246.  And  in  an  action  for 
the  abatement  of  a  dam,  the  plaintiff  may  prove  damages  suffered  after 
the  commencement  of  the  suit,  for  the  purpose  of  showing  that  the  nuisance 
complained  of  still  continued  to. exist,  to  plaintiff's  prejudice:  Hayden  ▼. 
Albee,  20  Minn.  159.  So  an  injury  arising  from  the  death  of  growing  tim* 
ber,  if  such  death  is  caused  by  an  overflow  of  land  prior  to  the  commence- 
ment of  an  action  for  damages,  may  properly  be  included  in  the  damagea 
recovered,  though  the  timber  does  not  in  fact  die  till  after  the  commence- 
ment of  the  action:  Id.;,  see  PlUUipa  v.  Terry,  3  Keyes,  313. 

Actions  nr  Relation  to  Realtt. — In  real  actions,  it  is  said  damages  may 
be  recovered  up  to  the  time  of  the  verdict:  Com.  Dig.  363,  tit.  Damages,  D. 
So  where  a  tenancy  at  will  is  wrongfully  terminated  by  the  landlord,  the 
tenant's  damages  are  not  restricted  to  the  beginning  of  the  suit,  but  he  may 
recover  such  damages  as  are  the  direct  result  of  his  expulsion  up  to  the  time 
when  the  tenancy  might  bo  lawfully  determined:  Palmer  v.  Crosby,  1  Black! 
139;  A^Uey  v.  Warner,  11  Gray,  43.  And  a  tenant  in  oonmion  of  a  ferry  in 
an  action  of  account  or  on  the  case  against  his  co-tenant  may  recover  his 
share  of  the  income  of  the  ferry,  and  all  damages  may  be  assessed  which 
have  arisen  pendente  lUe:  PucksU  v.  Smith,  5  Strob.  26;  S.  0.,  53  Am.  Dec. 
686.  And  in  an  action  of  forcible  entry  and  detainer,  rents  and  profits  may 
be  recovered  up  to  the  time  of  the  verdict,  for  the  loss  of  them  is  a  necessary 
consequence  of  the  deprivation  of  possession,  and  of  necessity  oontinuea 
until  restitution:  nicks  v.  Herring,  17  Cal.  569,  per  Field,  C.  J.  And  it  is 
also  intimated  in  this  case,  though  no  opinion  is  expressed  upon  the  point, 
that  in  an  action  of  forcible  entry  and  detainer,  the  plaintiff  might  insert  a 
conditional  prayer  in  his  complaint^  that  if  waste  were  subsequently  com- 
mitted, investigation  be  had  in  relation  thereto,  and  the  damages  occasioned 
thereby  be  allowed,  and  he  might  then  possibly  be  entitled,  under  the  stat* 


632  Shilling  and  Wife  v.  Carson.       [Maryland* 

nte,  to  make  his  proof  and  call  for  an  assessment  from  the  jury.  Bat  if  no 
sach  prayer  were  inserted,  and  no  such  recovery  were  had,  tiie  fordble  entry 
and  detainer  suit  wonld  be  no  bar  to  a  sabseqnent  suit  to  recover  for  waste 
committed  on  the  premises  during  the  period  between  the  oommenoenieBt  of 
the  former  suit  and  judgment  therein.  In  Indiana^  in  an  aetion  ei  diaseisia 
under  the  code  of  procedure  of  that  state,  damages  may  be  reoovered  up  to 
the  trial:  Pendergast  v.  McGasUn,  2  Ind.  87.  But  in  Larrabee  ▼.  Lanberi^ 
36  Me.  440,  it  is  held  that  rents  and  profits  are  recoverable  only  ep  to  the 
date  of  the  writ. 

The  principal  case  is  crnn>  to  the  point  that  in'  an  action  for  a  breaeb 
of  covenant  the  jury  may  give  such  damages  as  they  may  find  to  be  the 
natural  and  necessary  result  of  the  acts  of  the  defendant  which  they  find 
Justly  complained  of  by  the  plaintiff  in  his  narr,:  Jacobs  v.  />aew,  34  Md. 
214;  that  mere  conjectural  or  speculative  damages  depending  upon  future 
contingency  caimot  be  recovered:  Shafer  v.  WUson,  44  Id.  280;  and  that  tiie 
defect  of  a  want  of  a  stamp  on  a  deed  is  supplied  by  the  afilzing  of  a  stauip 
and  the  payment  to  the  collector  of  the  penalty  prescribed  by  the  act  f4 
Ckmgress,  as  this  is  a  substantial  compliance  with  the  stamp  law:  (ktrmm  v. 
PAe|^40Id.96. 


Shilling  and  Wife  v.  Caeson, 

[27  Maktlakd,  175.] 

As  FLADrriFF  is  Pebmhtsd  to  Prove  Malicious  IirrsifT,  nr  AcnoHs  ov 
Slander,  in  order  to  aggravate  the  damages,  so  tiie  defendant,  to  repel  it^ 
may  show  grounds  of  suspicion  of  the  truth  of  the  charge,  by  facts  and 
circumstances;  not  in  bar  of  the  action,  but  in  mitigation  of  damages. 

Pabticulab  Instances  ov  Misconduct  are  not  Admibsiblb  to  I>I]iinisb 
Damages  in  an  action  of  slander,  where  general  character  is  the  subjeet 
of  defamation,  for  the  plaintiff  is  required  to  be  prepared  to  mnawfa^m 
only  his  general  reputation. 

General  Reputation  for  Want  of  CHAsrmr  is  Admibsiblb  in  BCitiqa- 
noN  OF  Damages  in  an  action  of  slander,  the  subject-matter  of  which  is 
the  reputation  of  a  woman  for  chastity;  for  she  must  be  expected  to  be 
ready  to  vindicate  her  character  in  tiiat  particular  in  which  it  is  im- 
pugned. 

Admission  of  Evidence  in  Mitioation  of  Damages  in  AonoN  of  Slan- 
der, being  either  to  show  abaenoe  of  maliee  or  want  of  reputation,  wliat- 
ever  circumstance  tends  to  prove  the  one  or  the  other,  is  within  the 
reason  of  the  rule. 

Plaintiff's  Mother  mat  be  Asked,  on  CBOss-EZAMiNAnoN  in  aotion  ol 
slander  for  impugning  plaintiff's  chastity,  whether  or  'not  before  the 
defamation  complained  of  the  witness  had  spoken  to  others  and  com- 
plained to  them,  and  had  frequent  misunderstandings  with  them  on  the 
same  subject,  as  this  is  evidence,  not  of  mere  rumor  or  report^  bat  ol 
facts  which  go  to  show  that  the  words  were  spoken  under  an  impraaaion 
of  their  truth,  and  not  with  any  malioions  intention,  and  the  evidanoe  ti 
admissible  under  the  general  issue. 

Ko  Inducement  Setting  forth  Prxvioub  Bbputatioh  of  PtADmnr  ia 
neoessary  in  an  action  of  alander  nndftr  the  oode.  Bvety  woman  ia  pt*> 
■nmed  to  be  chaste  and  every  man  to  be  honeat  until  the  cootniy  li 
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■hown,  and  this  being  necesaarily  implied,  the  rales  of  evidence  in  miti- 
gation of  damages  must  be  the  same  as  if  such  inducement  were  averred. 

TssriHOllT  Ck)LLATERAL  VO  IsSUS  IS  PrOFXRLT  ExOLtTDED. 

Cask  by  Alice  C.  B.  Carson,  by  her  next  friend,  G.  P.  Cook, 
against  Henry  Shilling  and  Harriet  Shilling,  his  wife,  for  slan- 
derous words  alleged  to  have  been  uttered  by  the  defendant 
Harriet.  Verdict  for  the  plaintiff  for  one  thousand  dollars, 
and  defendants  appealed.    The  opinion  states  the  case. 

WiUiam  T,  Bamilton  and  Andrew  K,  Syester^  for  the  appel* 
lants. 

R.  H,  Aheyj  for  the  appellee. 

By  Court,  Bowie,  C.  J.  The  action  in  which  this  appeal  is 
taken  is  a  suit  for  defamation  of  character,  brought  by  the 
appellee  against  the  appellants,  for  malicious  words  spdsen  by' 
Harriet,  the  wife.  The  words  charged  are  made  actionable 
by  the  Code  of  Public  General  Laws,  art.  89,  sees.  1,  2. 

Issue  was  joined  on  the  general  plea  that  the  defendant 
Harriet  did  not  commit  the  wrongs  as  alleged  in  the  declara- 
tion, which  is  equivalent  to  non  cul.  under  the  old  forms. 

At  the  trial,  the  plaintiff  having  given  evidence  to  support 
the  issue  on  her  part  by  examining  her  mother,  the  defendants, 
on  cross-examination,  proposed  to  prove  by  the  same  witness 
that  she  had  heard  *' rumors  and  reports  touching  the  char- 
acter of  the  plaintiff  for  chastity  before  the  interview  in  which 
the  defendant  used  the  defamatory  words  charged,  and  had 
spoken  to  others,  and  complained  to  them,  and  had  frequent 
misunderstandings  with  them  on  the  same  subject,"  to  which 
the  plaintiff  objected,  and  the  court  sustained  the  objection, 
which  forms  the  ground  of  the  first  bill  of  exceptions  on  the 
part  of  the  defendants. 

The  defendants,  then,  further  to  support  the  issue  on  their 
part,  after  proving  that  the  witness  was  present  at  the  con- 
versation testified  to  by  plaintifi''s  witnesses,  in  which  the  latter 
charged  the  daughter  of  the  defendant  with  using  defamatory 
words,  and  said  to  her,  ^^  Harriet  Shilling,  I  want  you  to  stop 

your  daughter  from  calling  my  daughter  a ,"  proposed  to 

call  the  dau^ter  to  prove  she  at  no  time  and  to  no  person 
used  such  language;  which  being  objected  to  by  the  plaintiff, 
and  sustained  by  the  court,  constitutes  the  second  exception. 

The  record  does  not  show  for  what  purpose  the  testimony 
offered  and  excluded  in  the  first  exception  of  the  defendant 
wa8  pn^K)eed  to  be  given,  but  it  must  be  inferred  from  th# 
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pleadings  that  it  was  offered  in  mitigation  of  damages,  as  it  is 
very  well  understood,  according  to  the  practice  in  this  state, 
it  could  not  have  been  admitted  for  any  other  purpose. 

It  is  insisted,  on  the  part  of  the  appellants,  that  the  testimony 
offered  should  have  been  admitted  to  reduce  the  damages, 
whether  they  are  regarded  as  punitive  or  compensatory:  if  the 
former,  as  showing  the  words  spoken  were  not  uttered  mali- 
ciously, but  as  a  common  rumor;  if  the  latter,  because  they 
showed  the  general  reputation  of  the  plaintiff  for  chastity  was 
before  then  impeached.  The  appellee  contends  that  the  testi- 
mony offered  was  properly  rejected,  as  it  virtually  tended  to 
extenuate  the  wrong  of  the  defendant  by  proof  of  its  repeti- 
tion, since  the  rumors  might  have  originated  with  the  defend- 
ant. 

In  the  case  of  Wagner  v.  Holbrunner,  7  Gill,  300,  this  court 
announces  the  principle  which  governs  the  admission  of  evi- 
dence in  mitigation  of  damages,  in  actions  of  slander,  as  fol- 
lows: "As  in  all  actions  of  slander,  the  plaintiff  is  permitted  to 
prove  the  malicious  intent  in  order  to  aggravate  the  damages, 
so  the  defendant,  to  repel  it,  may  show  grounds  of  suspicion 
of  the  truth  of  the  charge,  by  facts  and  circumstances;  not  in 
bar  of  the  action,  but  in  mitigation  of  damages." 

The  defamation  complained  of  in  this  case  appears  to  have 
occurred  at  an  interview  between  the  plaintiff's  mother  and 
defendant's  wife,  in  which  the  latter  used  the  words  complained 
of  in  reply  to  the  threat  of  the  former  to  sue  the  defendant's 
daughter. 

It  does  not  appear  that  the  defendant  Harriet  had  ever 
before  used  any  defamatory  words  of  the  plaintiff.  It  would 
be  a  violent  presumption  to  suppose  she  was  the  author  of  all 
the  former  reports  which  the  witness  had  heard,  in  the  absence 
of  such  proof. 

Where  general  character  is  the  subject  of  defamation,  the 
defendant  would  not  be  permitted  to  diminish  the  damages 
by  evidence  of  particular  instances  of  misconduct,  because  the 
plaintiff  is  required  to  be  prepared  only  to  maintain  his  gen- 
eral reputation;  but  if  the  subject-matter  of  the  suit  be  the 
reputation  of  a  woman  for  chastity,  she  must  be  expected  to 
be  ready  to  vindicate  her  character  in  that  particular  in  which 
it  is  impugned.  General  reputation  for  a  want  of  chastity 
would  certainly  be  admissible  in  mitigation  of  damages. 

The  admission  of  evidence  in  mitigation  of  damages  being 
either  to  show  the  absence  of  malice  or  the  want  of  reputation. 
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jfhatever  circumstance  tends  to  prove  the  one  or  the  other  is 
v^ithin  the  reason  of  the  rule.  As  we  have  shown,  this  court 
has  decided  that  facts  and  circumstances  may  be  given  in 
evidence,  nnder  the  general  issue,  not  amounting  to  proof  of 
justification,  but  has  not  defined  what  constitutes  such  facts 
and  circumbtances. 

Professor  Greenleaf,  in  his  second  volume  on  evidence,  sec- 
tion 275,  says:  "But  whether  the  defendant  will  be  permitted, 
vnder  the  general  issue,  to  prove  general  suspicions  and  com- 
mon reports  of  the  guilt  of  the  plaintiff  in  mitigation  of  dam- 
ages, is  not  universally  agreed.  It  seems,  however,  that  where 
the  evidence  goes  to  prove  the  defendant  did  not  act  wantonly 
and  under  the  influence  of  actual  malice,  or  is  offered  solely  to 
show  the  real  character  and  degree  of  the  malice  which  the  law 
implies  from  the  falsity  of  the  charge,  all  intention  of  proving 
the  truth  being  expressly  disclaimed,  it  may  be  admitted  and 
of  course  be  considered  by  the  jury." 

In  the  case  of  Wolcott  v.  Hall,  6  Mass.  514,  518  [4  Am.  Dec. 
173],  in  which  Chief  Justice  Parsons  so  eloquently  denounced 
the  attempt  of  the  defendant  to  introduce  reports  of  the  guilt 
of  the  plaintiff,  the  defendant  justified,  and  then  sought,  in 
mitigation  of  damages  (failing  in  proof  of  his  plea),  to  show 
the  plaintiff  had  been  charged  with  theft  in  particular  in- 
stances. There,  it  was  very  properly  said,  evidence  of  the 
plaintiff's  general  character  was  not  offered,  but  only  an  at- 
tempt to  blast  his  reputation  by  particular  reports;  such  an 
attempt,  under  the  circumstances,  was  evidence  of  continuing 
malice.  Where,  however,  the  defendant  denies  using  the  de- 
famatory words,  she  admits  their  falsehood,  and  the  effort  to 
show  the  circumstances  under  which  they  were  used  implies 
no  persistence  in  the  charge,  but  recantation  and  apology. 
The  evidence  proposed  to  be  offered  by  the  defendant  on  cross- 
examination  of  the  plaintiff's  witness  was  not  mere  rumor  or 
report,  but  the  fact,  that,  before  the  defamation  complained  of, 
the  witness,  the  plaintiff's  '^mother,  had  spoken  to  others  and 
complained  to  them,  and  had  frequent  misunderstandings 
with  them  on  the  same  subject."  These  are  circumstances  to 
show  the  words  were  spoken  under  an  impression  of  their  truth, 
and  not  with  any  malicious  intention.  This  testimony  is 
closely  analogous  to  that  which  was  admitted  or  ruled  to  be 

good  by  Lord  EUenborough,  in  the  case  of v.  Moavy  1 

Maule  &  S.  284.  In  that  case  the  witness  who  proved  the 
slanderous  words,  imputing  unnatural  practices  to  the  defend- 
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ant,  was  asked  upon  cross-examination  whether  he  had  not 
heard  reports  in  the  neighborhood  that  the  plaintiff  had  been 
guilty  of  similar  practices.  Lord  EUenborough  held  tho  evi- 
dence admissible  in  mitigation  of  damages,  upon  the  ground 
that  a  person  of  disparaged  fame  is  not  entitled  to  the  same 
measure  of  damages  as  one  of  unblemished  character. 

The  case  of  Leicester  v.  Walter,  2  Camp.  251,  it  is  said,  turned 
somewhat  on  the  inducement  of  the  narr,,  which  set  forth  that 
the  plaintiff  had  always  preserved  a  good  character  in  society, 
and  this  was  referred  to  by  Sir  James  Mansfield  as  a  reason 
for  admitting  evidence  of  reports;  but  in  summing  up  he  said: 
^^  The  jury  would  consider,  in  assessing  the  damages,  whether 
the  reports  which  had  been  proved  were  sufficient  to  show  he 
could  receive  little  injury,  and  in  this  point  of  view  it  did  not 
matter  whether  the  reports  were  well  or  ill  founded,  provided 
they  got  into  many  men's  mouths/'  This  is  an  extreme  case, 
much  to  be  deprecated,  but  illustrates  the  principle  of  the 
rule,  showing  the  extent  of  the  injury  received  is  to  be  meas- 
ured by  the  actual  standing  or  character  of  the  plaintiff  at 
the  time  of  the  defamation  complained  of. 

Under  the  system  of  pleading  sanctioned  by  the  code,  dg 
inducement,  setting  forth  the  previous  reputation  of  the  plain- 
tiff is  necessary  in  the  action  of  slander.  Every  woman  is 
presumed  to  be  chaste  and  every  man  to  be  honest  until  the 
contrary  is  shown.  It  being  necessarily  implied,  the  rules  of 
evidence  in  mitigation  of  damages  must  be  the  same  as  if 
such  inducement  were  averred.  For  these  reasons,  we  think 
the  court  below  erred  in  excluding  the  evidence  proposed  to 
be  offered  by  the  defendants  in  their  first  bill  of  exceptions. 

The  testimony  of  the  daughter  of  the  defendants,  which  is 
the  subject  of  their  second  bill  of  exceptions,  was  entirely  col- 
lateral to  the  issue,  and  properly  excluded. 

As  this  case  will  be  remanded,  it  will  be  proper  to  express 
the  opinion  of  this  court  upon  the  correctness  of  the  decisicKi 
of  the  court  below  upon  the  plaintiffs'  bill  of  exceptions. 

The  ruling  of  the  court  below  was  entirely  proper  in  exclud- 
ing the  testimony  proposed  as  evidence  in  chief,  but  as  it  ap- 
pears from  what  has  preceded,  the  testimony  offered  by  the 
defendant  in  their  first  bill  of  exceptions  should  have  been 
admitted;  the  evidence  offered  by  the  plaintiffs  in  their  bill 
of  exceptions  would  be  material  and  conipetent  as  rebutting 
testimony. 

Judgment  reversed,  and  procedendo  awarded. 
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Etidcnce  ADMTasntLB  Bx  AoaKATATioii  ov  MmoATiOH  aw  Damlahib  IH 
Slandkr:  See  the  extended  note,  on  the  subject  of  proper  elements  of  dam- 
age in  (dander,  to  TertrilUger  ▼.  Wcutda,  72  Am.  Dec.  426-436;  and  tee  Parb- 
hurst  v.  Ketdium,  83  Id.  639. 

Thx  principal  cask  is  orrxD  in  Thmrnpaon  ▼.  Pawning,  15  Nev.  207,  to 
the  point  that  eridenoe  is  admissible  on  behalf  of  defendant  in  slander  to 
repel  malice  in  mitigation,  not  of  actoal  damages,  but  of  exemplary  damsges. 


Smith  v.  Townshend, 

[27  Mabti^hd,  868.] 

OiSTUis  qvM  Trust  mat,  durino  Comtinuamos  ov  Tbust,  maintain  biU 
against  tmstee  to  vacate  deeds  obtained  from  them  by  tlie  trustee.  An 
eqnity,  and  a  right  to  apply  to  have  the  deeds  vacated,  arises  as  soon  as 
the  trustee  departs  from  his  legal  duty. 

Teustbr  MA7  Bs  Gallkd  imto  Oourt  ov  Equitt  bt  GEaruis  qxTB  Trust, 
at  any  and  all  times,  for  the  purpose  of  having  an  acoonnting  of  the 
trust  property. 

To  Support  Purchasr  bt  Truster  prom  Cestui  que  Trust  of  part  of 
trust  property,  the  trustee  must  divest  himself  of  his  character  as 
trustee,  and  enter  into  a  new  and  distinct  contract  with  the  eeatui  gus 
trust;  and  it  must  appear  that  the  latter  has  the  fullest  information  con- 
cerning the  transsjction  and  the  trust,  and  that  no  advantage  is  taken 
by  the  purchaser  of  information  acquired  by  him  in  the  character  of 
trustee. 

Cibtuis  que  Trust  are  not  Estopped  vrom  Impbaghino  Deeds  Giteh 
BT  Them  to  their  trustee,  by  reason  of  their  having  taken  legacies  under 
his  will,  which  were  not  made  a  charge  on  the  particular  property  de- 
rived under  the  deeds;  nor  does  any  case  of  election  arise  under  such 
circumstances. 

OlESTUis  QUE  Trust,  Who  Secure  Vacation  ot  Deeds  Executed  bt 
Them  to  their  trustee,  which  convey  part  of  the  trust  property,  are  in 
equity  bound  to  repay  to  the  trustee  the  purchase-money,  and  sums 
expended  in  repairs  and  permanent  improvements,  with  interest. 

Ck>DRT  07    ChANCERT    HAS    JURISDICTION    IN    MARYLAND  Uuder  the  act  of 

1785,  chapter  72,  and  supplement,  to  decree  a  sale  of  trust  property  for 
the  purpose  of  a  division  among  the  parties  entitled  to  it,  upon  compe- 
tent and  satisfactory  proof  that  the  same  is  not  susceptible  of  partition 
without  loss,  and  that  a  sale  will  be  advantageous  to  the  parties. 

Bill  in  equity  to  vacate  and  set  aside  deeds  made  to  one 
John  Hoye,  deceased.     The  opinion  states  the  material  facts. 

/.  H.  Gordon  and  Thomas  J,  McKaig,  for  the  appellants. 

Oliver  MiUer,  for  the  appellees. 

By  Court,  Babtol,  J.  The  relief  prayed  by  the  bill  in  this 
case  is,  that  certain  deeds  therein  mentioned,  made  to  John 
Hoye  in  hia  lifetime,  shall  be  vacated  and  set  aside;  that 
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Qeorgo  Smith,  executor  of  John  Hoye,  deceased,  shall  be 
quired  to  render  an  account  of  the  trust  which  was  vested  in 
his  testator  by  the  will  of  Paul  Hoye,  deceased;  and  that 
Edward  Hoye,  the  new  trustee,  may  render  an  account  of  his 
trust;  and  that  the  real  and  personal  estate  so  devised  in  trust 
by  Paul  Hoye,  and  the  real  estate  of  which  William  W.  Hoye 
died  seised,  be  decreed  to  be  sold,  and  the  proceeds  thereof  be 
divided  among  the  complainants  and  other  parties  interested; 
it  being  alleged  in  the  bill  that  the  same  is  incapable  of  a  just 
and  equal  partition  amdng  the  parties  entitled,  and  that  it 
will  be  for  their  interest  and  advantage  that  the  same  be  sold 
for  the  purpose  of  division. 

The  provisions  in  the  will  of  Paul  Hoye  creating  the  trust 
directed  that  the  trust  should  continue  till  the  youngest  child 
of  William  W.  Hoye  should  arrive  at  lawful  age.  At  the 
time  the  bill  was  filed,  Maria  D.  Hoye,  the  youngest  child, 
was  a  minor;  and  for  that  reason  the  appellants  have  argued 
that  the  bill  was  prematurely  filed,  and  that  to  grant  the  re- 
lief prayed  would  break  up  and  destroy  the  trust.  But  the 
bill  charges  that  John  Hoye,  the  trustee,  violated  his  duty  in 
purchasing  the  trust  estate  and  taking  the  deeds  from  the 
cestuis  que  trust;  and  so  far  as  relief  is  asked  in  respect  to  the 
deeds,  it  is  no  valid  objection  to  the  bill  that  the  trust  was  con- 
tinuing. So  soon  as  the  trustee  departed  from  his  legal  duty 
in  taking  the  deeds,  the  equity  arose,  and  the  right  to  apply  to 
have  them  vacated.  The  bill  also  prays  an  account,  and  ces- 
tuis  que  trust  have  at  all  times  the  right  to  call  a  trustee  into 
equity  for  the  purpose  of  having  an  account  of  the  trust  prop- 
erty. 

We  concur  in  the  conclusions  expressed  in  the  opinions  of 
the  special  judges,  Mr.  Gordon  and  Mr.  Walsh,  that  the  deeds 
to  John  Hoye  mentioned  in  the  bill  of  complaint  ought  to  be 
vacated  and  set  aside  so  far  as  they  purport  to  convey  to  him 
the  interest  and  estate  of  the  grantors  in  the  lands  devised  in 
trust  by  the  will  of  Paul  Hoye. 

The  principles  which  govern  courts  of  equity  in  dealing  with 
transactions  of  this  kind  are  fully  stated  in  Hill  on  Trustees, 
785;  1  Story's  Eq.  Jur.,  sees.  321,  322,  etc.;  in  Fox  v.  Mackreth^ 
2  Bro.  C.  C.  400;  Ez  parte  Lacey^  6  Ves.  626;  Coles  v.  Treeo- 
theck,  9  Id.  234;  and  Morse  v.  Royal,  12  Id.  373;  and  by  Chan- 
cellor Kent  in  Davoue  v.  Fanning,  2  Johns.  Ch.  262;  and  have 
been  repeatedly  recognized  by  this  court. 

In  order  to  support  a  purchase  of  the  trust  estate  by  a  tms- 
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tee  from  the  cestui  que  (irust,  it  must  appear  that  "  the  trustee 
has  thoroughly  divested  himself  of  that  character  in  the  trans- 
action, and  entered  into  a  new  and  distinct  contract  with  the 
cestui  que  trust,  that  person  having  the  fullest  information  on 
every  subject."  "There  must  be  no  fraud,  no  concealment,  no 
advantage  taken  by  the  trustee  of  information  acquired  by  him 
in  that  character." 

Without  recapitulating  the  facts  and  circumstances  of  this 
case  as  diclosed  by  the  proof,  it  is  very  evident  that  the  gran- 
tors were  ignorant  of  the  quantity  and  value  of  the  estate  they 
were  selling;  no  information  on  this  subject  appears  to  have 
been  communicated  to  them  by  the  trustee,  who  had  posses- 
sion of  the  title  papers,  and  must  be  presumed  to  have  known 
the  extent  and  value  of  the  property. 

They  looked  upon  him  as  their  benefactor,  and  dealt  vrith 
him  under  the  influence  of  the  most  implicit  confidence  in  his 
benevolent  intentions  towards  them. 

According  to  the  evidence,  the  price  paid  was  greatly  inade- 
quate to  the  value  of  the  property  conveyed  by  the  deeds;  and 
this  is  confirmed  by  the  fact  that  the  grantee  promised  to  make 
other  arrangements  in  satisfaction.  Under  such  circumstances, 
the  conveyances  to  the  trustee  of  the  trust  property  cannot  be 
sustained. 

In  the  opinion  of  this  court  the  complainants  are  not  es- 
topped from  impeaching  these  deeds,  by  reason  of  their  hav- 
ing taken  legacies  under  the  will  of  John  Hoye.  This  question 
is  not  properly  presented  by  the  record,  being  raised  by  the 
answer  of  Daniel  J.  Hoye,  filed  irregularly  after  the  passage 
of  the  decree,  and  without  leave  of  the  court.  But  inasmuch 
as  the  case  will  be  remanded  for  further  proceedings,  it  is 
proper  to  express  our  opinion  on  this  point. 

The  question  of  election  does  not  arise  upon  the  will  of  John 
Hoye.  "The  intention  to  raise  an  election  must  be  clear  and 
manifest  from  the  will  itself":  Jones  v.  Jones,  8  Gill,  197; 
White  and  Tudor's  Lead.  Cas.  in  Eq.  259  et  seq.  The  lega- 
cies are  not  made  a  charge  on  the  particular  property  derived 
by  John  Hoye  under  the  deeds. 

He  devises  only  the  property  that  belonged  to  himself,  and 
does  not  profess  to  devise  by  name  or  designation  the  trust 
property  claimed  by  the  complainants;  there  is,  therefore,  no 
inconsistency  in  their  taking  the  legacies  under  the  will,  and 
claiming  the  trust  estate  conveyed  by  the  deeds. 

The  deeds  in  question  convey  also  the  interest  and  estate  of 
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the  grantors  in  the  lands  derived  from  William  W.  Hoy«| 
and  the  decree  passed  by  the  conrt  below  declared  them  to  be 
invalid  in  that  respect  also,  and  set  them  aside  in  toto.  Thia^ 
we  think,  was  error. 

We  agree  with  the  opinion  expressed  by  the  judge  below, 
that  there  is  no  sufficient  evidence  of  a  resulting  trust  in  John 
Hoye  in  these  lands,  and  the  appellants  have  failed  to  estab- 
lish his  title  thereto  as  against  William  W.  Hoye.  But  there 
is  no  reason  why  the  deeds  are  not  valid  and  eflfectual  to  con- 
vey to  John  Hoye  all  the  estate  held  by  the  grantors  therein. 
The  deeds  are  not  assailed  as  fraudulent  in  fact;  there  is  no 
charge  in  the  bill  which  affects  their  validity,  except  in  so  &r 
as  they  purport  to  convey  the  property  held  in  trust. 

As  to  the  rest,  there  was  no  disability  in  John  Hoye  to  pux^ 
chase;  as  to  that  property  he  was  a  stranger  to  the  title,  not 
a  trustee;  the  grantors  were  sui  jurisj  and  capable  of  executing 
a  valid  deed,  and  in  the  absence  of  the  allegation  and  proof 
of  fraud  or  mala  fides  in  the  transaction,  the  deeds,  so  far  as 
they  purport  to  convey  the  property  derived  from  William  W, 
Hoye  have  not  been  successfully  impeached,  and  must  be 
declared  valid.  In  respect  to  that  property,  therefore,  the 
complainants,  having  no  title  or  interest,  have  no  equity  to 
maintain  this  bill  for  the  purpose  of  having  a  partition  or  a 
sale  thereof. 

We  have  said  that  the  complainants  are  entitled  to  have 
the  deeds  canceled  so  far  as  they  purport  to  convey  the  trust 
property.  In  granting  this  relief,  it  is  equitable  that  the  com- 
plainants be  required  to  repay  the  purchase-money,  with  inter- 
est thereon,  and  that  the  trustee  should  be  allowed  such  sums 
as  may  have  been  expended  in  repairs  and  improvements  of  a 
permanent  character;  and  these  items,  if  such  be  proved, 
must  enter  into  the  account  to  be  taken  by  the  auditor:  1 
White  and  Tudor's  Lead.  Cas.  in  Eq.  116  m. 

In  estimating  the  amount  of  purchase*money  actually  paid 
for  the  trust  property,  it  will  be  necessary  to  take  proof  of  the 
value  of  the  other  property  conveyed  by  the  deeds,  and  in  re- 
spect to  which  they  are  valid,  and  the  purchase-money  to  be 
refrmded  will  be  only  the  excess,  if  any,  of  the  price  paid 
beyond  the  value  of  the  other  property  which  passed  by  the 
deeds. 

In  our  opinion,  the  court  of  chancery  has  jurisdiction  and 
power,  under  the  averments  in  this  bill,  to  decree  a  sale  of  the 
trust  property  for  the  purpose  of  a  division  among  the  parties 
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entitled,  upon  competent  and  satisfactory  proof  that  the  same 
is  not  susceptible  of  partition  without  loss  and  injury  to  them, 
and  that  a  sale  will  be  advantageous  to  them.  This  question 
was  decided  in  Billingalea  y.  Baldvnn,  23  Md.  85,  and  rests 
upon  the  construction  of  the  act  of  1785,  chapter  72,  and  its 
supplement.     See  also  Earle  v.  Turton^  26  Md.  23. 

In  the  record  before  us  there  is  no  competent  and  sufficient 
proof  to  authorize  a  decree  to  sell,  the  only  evidence  being 
that  of  Mr.  Thomas  Devecmon,  which  was  taken  irregularly 
under  a  commission  executed  without  notice.  To  support  the 
allegations  of  the  bill  in  this  behalf  further  proof  is  necessary. 

Without  affirming  or  reversing  the  decree  of  the  circuit 
court,  this  cause  will  be  remanded  under  the  act  of  1832, 
chapter  802  (Code,  art.  5,  sec.  28),  for  further  proceedings,  that 
further  proof  may  be  taken,  accounts  stated,  and  a  decree 
passed  in  conformity  with  the  opinion  of  this  court. 

Cause  remanded. 


PuBOHAss  BT  Tbubtbb  ov  TEtm  PROPBRTT:  See  B^l  T.  Buckingham,  85 
Am.  Deo.  516,  and  caaei  dted  in  the  note.  Where  salea  to  tmstees  by  eM- 
lM»9  qve  tmttt  are  set  aaide,  it  is  equitable  that  the  latter  repay  the  pnrehaae- 
money  on  ezpenditnrea  for  repairs  and  permanent  improyements:  JBkhelberger 
T.  Hawthorne,  33  Md.  505.  The  burden  of  proof  to  show  transactions  be- 
tween trustees  and  eettuia  que  trust,  to  be  fair,  ia  cast  upon  the  party  who  as- 
serts their  validity:  Pairo  t.  Ykhery,  ^  Id*  485.  Both  of  the  above  cite  the 
principal  case. 

iHTXRnoir  DT  Will  to  Rim  Elbotion  icust  bb  Clbab  ahd  HAivmsr 
from  the  will  itself:  MeLaughim  ▼.  Bamum,  81  Md.  442;  Barbour  t.  MUeheU, 
40  Id.  167,  both  citing  the  principal 
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[27  Mabtlakd,  420.] 

Whxbb  Mabbtbd  Wqmab  Took  bt  Bevisb  Undiyidbd  Ibtkbist  nr  Rbal 
BfTFATBy  and  a  bill  was  filed  for  the  sale  of  the  land  for  partition,  which 
was  answered  by  the  husband  disclaiming  all  interest  in  the  property, 
and  the  decree  of  sale  provided  that  the  portion  of  the  proceeds  allotted 
to  the  wife  should  be  deemed  her  separate  estate,  free  from  any  claim  or 
control  of  her  husband  or  his  creditors,  and  her  portion  of  the  proceeds 
was  accordingly  credited  to  her  sole  and  separate  use,  and  paid  over  to 
her  attorney,  this  fund  could  not  be  attached  for  a  debt  of  the  husband. 

Bmookd  ov  PABTrnoN  Surr  is  Adiobsiblb  to  Show  that  Fund  Attaohbd 
lOB  Husband's  Dkbt  was  derived  from  a  sale  of  the  wife's  realty,  and 
that  the  conversion  from  realty  into  personalty  was  intended  not  to  preju- 
dice the  rights  of  the  wife.    This  forms  an  exception  to  the  general  rule, 

that  judgments  and  decrees  bind  only  parties  and  privies. 
Ax.  Dec.  Vol.  XCU— 41 
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FuvD  DsBirxD  FROM  pARTinoN  Sali  Df  Marixamd  of  Wife's  Iktbbk 
Of  Realtt^  which  is  not  attachable  in  that  state  for  the  hnsbaad'a  dabt^ 
cannot  be  bo  attached  there  on  the  ground  that  the  domicUe  of  the  hna- 
band  and  wife  is  in  Illinois,  under  the  laws  of  whinh  state  the  hnabaad 
is  entitled  to  all  the  personal  property  of  the  wife. 

CoMiTT  IS  OvEBBULXD  BT  PosmYB  Law,  and  it  is  only  in  the  silence  of  any 
particolar  rale,  affirming,  denying,  or  restraining  the  operation  of  foreign 
laws,  that  courts  of  justice  presume  a  tacit  adoption  of  them  by  their 
own  government* 

No  Statb  wnx  Suitkr  Laws  of  Avothxb  to  LrnaursBi  with  hsb  Owh; 
and  in  the  conflict  of  laws,  when  it  must  often  be  a  matter  of  doubt 
which  shall  prerail,  the  court  which  decides  will  prefer  the  law  of  its  own 
country  to  that  of  the  stranger. 

OouBia  OF  9tatb  havb  PiKFicr  JxTRisDionoN  OTBB  All  Pxrsohal  Prop- 
■RTT  as  well  as  real,  within  its  limits^  belonging  to  a  married  woman,  and 
they  hare  a  right  to  protect  both  from  the  debts  of  the  husband;  if, 
ihmfore,  the  legislatiTe  enactments  of  one  state  in  regard  to  the  prop- 
erty of  the  wife  conflict  with  the  laws  of  another  state  in  which  the 
husband  and  wife  are  domiciled,  it  cannot  be  made  a  question  in  the 
courts  of  the  former  which  shall  prevail;  but  where  there  is  no  ooottitn* 
tional  barrier,  these  courts  are  bound  to  obeerre  and  enf cfoe  tho  statatcry 
provisions  of  their  own  state. 

Obsditor  Sbxking  to  Subjbot  to  Patiodit  of  Hu8BAin>'8  Dm  a  fond 

« 

held  for  the  sole  and  separate  use  of  the  wife  will  be  goretned  by  the 
kx/ori,  and  such  judgment  will  be  rendered  as  that  law  authoriaas. 

Attachment,  served  upon  Smith  as  garnishee  of  Leister. 
The  opinion  states  the  case. 

James  S.  Franklin  and  Oliver  MiUer^  for  the  appellant. 
R.  H.  Alveyy  for  the  appellee. 

By  Court,  Grain,  J.  The  attachment  in  this  case  was  is- 
sued by  the  appellee  to  affect  the  proceeds  of  sale  of  the  real 
estate  of  the  wife  to  pay  the  debt  of  the  husband.  The  facts 
as  presented  in  the  record  are,  that  Nicholas  Leister  and  wife 
were  citizens  of  this  state  until  August,  1854,  when  they  re- 
moved to  Illinois,  where  they  resided  when  this  attachment 
issued.  Before  removing  from  the  state.  Leister  became  in- 
debted to  the  appellee,  who  has  always  resided  in  Washington 
County,  Maryland.  The  fund  in  controversy  was  derived  from 
the  sale  of  the  real  estate  of  Mary  Gehr,  the  mother  of  Sarah 
Leister,  the  wife  of  Nicholas. 

Mary  Oehr  died  in  1855,  leaving  real  estate  in  Washington 
County,  and  by  her  last  will  and  testament  devised  a  child's 
share  of  said  estate  to  Sarah,  the  wife  of  Nicholas.  Li  Jan- 
uary, 1866,  a  bill  was  filed  in  the  circuit  court  for  Washington 
County  against  Leister  and  wife,  and  the  other  devisees,  for  the 
sale  of  the  real  estate  for  partition.    The  bill  was  answered  by 


J 
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Leister  and  wife.  In  their  answer,  Sarah,  the  wife  of  Nicholas, 
claimed  her  portion  of  the  estate  as  her  sole  and  separate 
estate,  free  from  the  debts  of  her  husband,  and  insisted  that 
the  same  should  not  be  divested  from  her  by  a  sale  thereof 
Nicholas,  the  husband,  disclaimed  all  right,  title,  or  interest 
at  law  or  in  equity  to  any  portion  of  the  estate  of  Mary  Gehr 
by  virtue  of  his  marriage  with  the  said  Sarah,  or  otherwise. 
A  decree  was  passed  in  the  cause  on  the  12th  of  August,  1856, 
for  the  sale  of  the  property,  and  in  the  decree  it  was  provided 
that  the  proportion  of  the  proceeds  of  the  sale  of  the  property 
allotted  to  Sarah  should  be  deemed  her  separate  estate,  for  her 
sole  and  separate  use  and  benefit,  free  from  any  claim  or  con- 
trol  of  her  husband  or  his  creditors.  After  the  sale  of  the 
property,  the  amount  of  the  proceeds  due  Sarah  was  credited 
to  her  sole  and  separate  .use,  and  paid  over  to  the  appellant  as 
her  attorney,  when  it  was  attached  by  the  appellee  to  pay  the 
debt  of  her  husband. 

At  the  trial  of  the  cause,  two  bills  of  exception  were  taken 
by  the  appellant:  the  first  to  the  admissibility  of  evidence, 
and  the  second  upon  the  granting  of  the  plaintiff's  and  the 
rejection  of  the  defendant's  prayers.  To  arrive  at  a  proper 
solution  of  the  questions  to  be  determined  by  this  appeal,  we 
must  ascertain  tiie  rights  of  Sarah,  the  wife,  under  the  will  of 
her  mother,  and  the  proceedings  and  decree  of  the  court,  and 
whether  the  proceeds  of  the  estate  audited  to  her,  and  received 
by  Mr.  Smith  as  her  attorney,  were  liable  to  be  attached  in  our 
courts  for  the  payment  of  the  husband's  debt.  In  1841,  the 
legislature,  recognizing  the  just  and  equitable  right  of  the  wife 
to  the  enjoyment  of  her  real  estate,  passed  a  law  to  protect  the 
real  estate  of  the  wife  from  the  debts  of  the  husband.  This 
legislation  in  favor  of  the  wife  against  the  creditors  of  the  hus- 
band so  favorably  impressed  itself  upon  the  public  mind  that 
by  the  thirty-eighth  section  of  the  third  article  of  the  consti- 
tution of  1851  the  legislature  was  required  to  pass  laws  neces- 
sary to  protect  the  property  of  the  wife  from  the  debts  of  the 
husband  during  her  life,  and  for  securing  the  same  to  her  issue 
after  her  death.  The  legislature,  acknowledging  the  wisdom 
of  this  provision,  in  obedience  to  the  mandate  of  the  constitu- 
tion, enacted  the  law  of  1853,  chapter  245.  That  act  provides 
that  all  the  property  of  the  wife  acquired  or  received  after  her 
marriage,  by  purchase,  gift,  grant,  devise,  bequest,  or  in  a 
course  of  distribution,  shall  be  protected  from  the  debts  of  the 
husband,  and  not  in  any  way  be  liable  for  the  payment  thereof 


644  SmxH  V.  MqAtbb.  [Maryland^ 

And  to  effect  the  objects  of  the  law,  the  wife  was  given  the 
benefit  of  all  such  remedies  for  her  relief  and  security  as  then 
existed  or  should  be  devised  in  the  courts  of  law  or  equity, 
without  the  necessity  of  the  intwposition  of  a  trustee.  The 
object  contemplated  by  this  law  is  too  clear  for  doubt;  by  its 
enactment  the  legislature  intended  to  give  full  protection  and 
security  to  the  property  of  the  wife  against  the  creditors  of  the 
husband,  as  previous  to  its  enactment  the  cases  of  Peacock  v. 
PcTnbrokej  4  Md.  280,  and  TurUm  v.  Turtonj  6  Id.  375,  had  been 
decided  by  this  court,  and  in  each  case  the  property  was  ad- 
judged to  be  the  husband's,  and  subject  to  the  payment  of  his 
debts.  This  act  soon  after  its  passage  received  a  judicial  in- 
terpretation in  the  case  of  Unger  v.  Pricey  9  Id.  552.  In  that 
case,  Mrs.  Unger  had  sold  her  potential  right  of  dower,  and 
invested  the  money  in  personal  property,  and  it  was  held  by 
this  court  to  be  exempted  from  the  debte  of  the  husband. 

The  case  of  Mrs.  Leister  is  equally  strong,  and  comes  within 
the  principle  settled  in  Unger  v.  Pricey  supra.  She  was  the 
devisee  of  real  estate,  and  with  the  consent  of  her  husband 
the  proceeds  of  sale  of  the  property  under  the  decree  of  a 
court  of  equity  were  held  to  her  sole  and  separate  use,  so 
audited  to  her,  and  paid  over  to  the  appellant.  But  the  ap- 
pellee insists  that  the  proceedings  and  decree  were  not  admis- 
sible evidence  against  him,  because  they  were  res  inter  alioi 
acta.  We  admit,  as  a  general  rule,  that  judgments  and  de- 
crees are  evidence  binding  only  between  parties  and  privies. 
But  there  are  many  exceptions  to  this  rule,  and  we  are  of 
opinion  that  this  case  forms  one  of  the  exceptions,  and  comea 
within  the  principle  settled  by  this  court  in  the  case  of  Key 
V.  Dent,  14  Md.  98.  The  record  was  introduced  in  this  case 
to  show  how  the  fund  was  derived,  and  that  the  conversion 
from  realty  into  personalty  was  not  to  prejudice  the  righto  of 
the  wife.  For  that  purpose,  according  to  the  decision  in  Key 
V.  Dent,  supra,  and  the  authorities  relied  on  by  Justice  Eccles* 
ton,  who  delivered  the  opinion  of  the  court,  the  record  wa» 
evidence:  Head  v.  McDonald,  7  T.  B,  Mon.  207;  4  Phillips  on 
Evidence,  920,  921,  977,  ed.  of  1843.  The  record  was  con- 
firmatory of  the  answers  of  the  garnishee,  and  proof  that  the 
decrea  was  had  as  there  set  forth.  It  was  a  decree  of  a  court 
of  competent  jurisdiction,  which  in  the  exercise  of  its  powers 
as  a  court  of  chancery  settled  the  property  to  the  sole  and 
separate  use  of  Mrs.  Leister.  And  although  we  find  this  right 
of  the  wife  to  her  property  protected  in  this  state  by  public 


April,  1867.]  Smith  v.  McAtbb.  645 

policy,  by  statate,  and  by  a  decree  of  a  court  of  equity,  yet  it 
was  earnestly  contended  by  the  learned  cotmsel  for  tae  ap- 
pellee that  a  creditor  of  the  husband  had  a  right  to  attach 
this  fund  in  our  courts  of  justice  for  the  debt  of  the  husband, 
as  by  the  laws  of  Illinois,  where  the  husband  and  wife  recdded, 
the  husband  was  entitled  to  all  the  personal  property  of  the 
wife,  and  that  by  virtue  of  this  law  of  the  domicile  the  fund 
was  vested  in  the  husband.  And  he  claimed  this  right  to 
divest  the  wife  of  her  proi)erty  by  the  law  of  the  domicile,  on 
the  ground  of  comity.  In  this  case  we  cannot  sanction  such 
a  right,  for  it  has  been  decided  that  comity  is  overruled  by 
positive  law,  and  that  it  is  only  in  the  silence  of  any  par- 
ticular rule,  afiSrming,  denying,  or  restraining  the  operation  of 
foreign  laws,  that  courts  of  justice  presume  a  tacit  adoption 
of  them  by  their  own  government:  Oardrur  v.  Lervisj  7  Gill, 
395.  It  is  certainly  competent  for  any  state  to  adopt  laws  to 
protect  its  own  property  as  well  as  to  regulate  it,  and  '*  no 
state  will  suffer  the  laws  of  another  to  interfere  with  her  own; 
and  in  the  conflict  of  laws,  when  it  must  often  be  a  matter  of 
doubt  which  shall  prevail,  the  court  which  decides  will  prefer 
the  laws  of  its  own  country  to  that  of  the  stranger":  Story's 
Conflict  of  Laws,  sec.  28.  The  courts  of  our  state  have  per- 
fect jurisdiction  over  all  personal  property  as  well  as  real, 
within  its  limits,  belonging  to  the  wife,  and  they  have  a  right 
to  protect  both  from  the  debts  of  the  husband.  If,  therefore, 
our  legislative  enactment  iu  regard  to  the  property  of  the  wife 
and  the  laws  of  UUnois  conflict,  it  cannot  be  made  a  question 
in  our  own  courts  which  shall  prevail.  "  Where  there  is  no 
constitutional  barrier,  we  are  bound  to  observe  and  enforce 
the  statutory  provisions  of  our  own  state":  Davis  v.  Jacquin^ 
5  Har.  &  J.  109;  Gardner  v.  Lewia,  7  Gill,  395. 

As  this  fund  by  our  laws  is  held  by  the  appellajit  for  the 
sole  and  separate  use  of  Mrs.  Leister,  a  creditor  of  the  hus- 
band seeking  a  remedy  against  him  in  our  courts  must  be 
governed  and  regulated  by  our  laws;  for  Justice  Story  says: 
*' A  person  suing  in  this  country  must  take  the  law  as  he  finds 
it,  and  wherever  a  remedy  is  sought,  it  must  be  administered 
according  to  the  lex  fori;  and  such  a  judgment  is  to  be  given 
as  the  law  of  the  state  where  the  suit  is  brought  authorizes  ": 
Story's  Conflict  of  Laws,  sees.  571,  572.  And  in  this  court,  in 
the  case  of  WUson  v.  Carton^  12  Md.  75,  Le  Grand,  C.  J.,  says: 
*'The  recognitioa  of  the  laws  of  another  state,  in  the  admin- 
istration of  justice  in  this,  is  not  a  right  afrtetijum;  it  depends 
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entirely  on  comity,  and  in  extending  it,  courts  are  always 
careful  to  see  that  the  statutes  of  their  own  state  are  not  in- 
fringed, to  the  injury  of  their  own  citizens." 

We  think  these  authorities  decisive  of  the  question,  and 
that  the  appellant  has  a  right  to  rely  in  a  court  of  law  upon 
the  title  of  Mrs.  Leister  to  the  fund  in  controversy.  Her  right 
had  not  been  divested  by  her  own  act  or  by  operation  of  law, 
and  the  fund  in  his  hands  was  not  liable  to  be  attached  by 
the  creditor  of  the  husband. 

The  views  which  we  have  expressed  of  the  legal  propositions 
governing  this  case  are  conclusive  upon  the  right  of  the  plain- 
tiff to  recover,  and  it  is  unnecessary  to  examine  the  first  bill 
of  exceptions  to  ascertain  whether  the  evidence  offered  by  the 
defendant,  of  the  laws  of  Illinois  touching  the  rights  of  hus- 
band and  wife,  were  admissible  or  not.  It  follows  from  what 
we  have  said  that  the  instructions  given  by  the  court  at  the 
instance  of  the  plaintiff,  and  contained  in  the  second  bill  of 
exceptions,  were  erroneous.  The  prayers  asked  by  the  de- 
fendant's counsel  embrace,  in  our  opinion,  the  true  theory  of 
the  law  of  the  case,  and  ought  to  have  been  granted.  For 
.   these  reasons  we  reverse  the  judgment  of  the  circuit  court 

Judgment  reversed  without  procedendo. 


The  FRiKcn*AL  case  is  citkd  in  Osuxild  9.  Hoover,  43  Md.  3.7 1|  to  the  point 
that  the  relation  of  debtor  and  creditor  may  exist  between  hasband  and  wila 
in  equity.  In  Noonan  v.  Kemp,  34  Id.  78,  it  is  cited  to  the  point  that  a  cred- 
itor seeking  to  subject  a  wife's  separate  fund  to  a  hus1)and's  debt  wiU  be  gov* 
emed  by  the  lex  fors  and  be  entitled  to  such  judgment  only  as  that  law 
authorizes. 


Davis  v.  Hblbig. 

[27  MabtlanD,  493.] 

Lboislativb  Acts  akb  Prbsusoed  to  be  Constitutional  and  their  effed 
and  operation  can  only  be  impeded  by  judicial  powers,  when  they  infringe 
some  of  the  provisions  of  the  constitution,  or  violate  the  vested  rights 
of  the  people.  Legislative  acts  are  never  pronounced  unconstitutional 
or  void  in  doubtful  cases. 

LiGlSLATIVB  Act  EmPOWBRINO    COUBT  of   BQUITT  to    DiCBU    PABTmON 

of  real  property  in  a  particular  case  is  oonstitational  and  valid  in  Mary- 
land. 
Legislative  Act  Empowkbino  Goubt  of  Equitt  to  Decbeb  Sale  or 
Pbopertt  in  a  particular  case,  provided  they  are  satiifted  by  proof  tliat 
it  wiU  be  advantageous  to  the  in&uit  ownttE,  oonfert  juriidiotioii  on  tlit 
oourt  in  Maryland. 


J 
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CoMsnTunoNAL  PowKB  OF  Martlakd  Legiblatithb  to  Deo&em  Sals  oi 

Minor's  Rbal  Estatb  in  particular  cases  is  nndoabted. 
ComrisBsiON  of  Minob's  Rsaltt  into  Psbsonaltt  does  not  Dxpbiyb  th« 

minor  of  his  property  in  any  way,  and  hence  the  legislature  may  provide 

for  such  oonyersion  in  particnlar  oases. 
TiTLBs  OF  Bona  Fidb  PimcHAasBS  of  Bjial  Pbopxbtt  can  onlt  bb  AyozmD 

for  substantial  legal  defects,  and  will  not  be  affected  by  iiregnlaritiM  in 

the  proceedings. 

Ejectment.  One  James  Hook  died  seised  of  the  real  prop- 
erty in  controversy,  but  prior  to  his  death  executed  a  will 
devising,  after  the  death  or  marrii^e  of  his  wife,  a  life  estate 
to  his  daughter,  Matilda  Jane  Davis,  the  remainder  to  be 
divided  between  her  children,  and  appointed  his  two  sons 
trustees  of  the  share  devised  to  her.  By  an  arrangement 
between  the  widow  and  children  of  the  testator  who  were  dis- 
satisfied with  the  provisions  of  the  will,  a  family  arrangement 
for  a  division  of  the  estate  was  entered  into,  and  it  was  agreed 
that  application  should  be  made  to  the  county  court  as  an 
equity  court  to  settle  the  remainder  limited  by  the  will  to  the 
children  of  Matilda  Jane  Davis  in  such  manner  as  would  pro- 
tect their  rights  and  interests  in  the  premises,  and  to  appoint 
Thomas  D.  Davis,  the  husband  of  Matilda,  her  trustee  in  lieu 
of  her  brothers.  A  bill  was  therefore  filed,  which,  among  other 
things,  alleged  that  a  partition  of  the  property  had  been  made 
by  persons  selected  by  the  parties  in  interest,  and  prayed  that 
the  same  might  be  ratified  and  confirmed.  After  the  return 
of  the  commission  appointed  by  the  court  to  take  testimony,  an 
order  was  passed  directing  a  commission  to  issue  to  make  par- 
tition  among  the  parties;  and  the  court,  after  the  return  of  the 
commission,  passed  its  order  ratifying  and  confirming  the  par- 
tition, and  adjudging  that  Mrs.  Davis  and  her  children  should 
hold  in  severalty  the  portion  allotted  to  them  by  the  return  of 
the  commission,  and  appointed  Thomas  D.  Davis  her  trustee. 
Shortly  after  his  appointment  he  filed  a  petition,  setting  forth 
the  aforesaid  decree  of  partition,  as  also  showing  that  pend- 
ing the  proceedings  an  *'act  for  the  relief  of  John  L.  Hook  and 
others,  devisees  of  James  Hook,  late  of  Alleghany  County, 
deceased,"  had  been  passed,  whereby  the  court  was  empowered 
to  make  partition  of  the  real  estate  of  the  said  James  Hook; 
and  upon  the  petition  of  any  person  on  behalf  of  Mrs.  Davis 
and  her  children,  to  sell  or  to  let  their  portion,  the  court  being 
satisfied  that  it  would  be  advantageous  for  the  parties  so  to  do. 
Upon  this  petition,  the  court  passed  an  order  appointing  the 
petitioner  a  trustee  to  sell  or  lease  the  said  real  estate.    In 
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pursuance  of  this  order,  the  trustee  sold  and  conveyed  certain 
lots  to  one  Thomas  Davis,  who  afterwards  sold  and  conveyed 
parts  of  these  lots,  being  the  same  sought  to  be  recovered  in 
this  action,  to  James  O'Dair,  from  whom  the  appellee  pur- 
chased. The  plaintiff  prayed  the  court  to  instruct  the  jury  as 
follows:  1.  That  if  they  find  from  the  evidence  in  the  cause 
that  the  matters  and  things  admitted  in  this  cause  are  true, 
and  that  the  prooeeding  in  the  case  of  partition  offered  in  evi- 
dence were  had,  then  the  plaintiffs  are  entitled  to  recover,  not- 
withstanding that  they  may  find  that  the  petition  of  Thomas 
D.  Davis,  offered  in  evidence,  for  Matilda  Jane  Davis  and  her 
children,  was  filed  and  the  proceedings  thereunder  had,  as 
offered  in  evidence  by  the  defendant;  2.  That  the  petition  of 
Thomas  D.  Davis  for  Matilda  Jane  Davis  and  her  children, 
now  offered  in  evidence,  and  the  proceedings  thereunder,  if 
they  shall  believe  them  to  have  been  had,  and  the  deed  of 
Thomas  D.  Davis  under  said  proceedings,  now  in  evidence,  do 
not  prevent  them  from  recovering  the  lands  sued  for  in  this 
action.  And  the  defendant  offered  the  following  prayer:  Thai 
although  the  jury  shall  find  all  the  facte  admitted  in  this  case 
to  be  true,  still  the  bill  ol  complaint,  proceedings,  decrees,  and 
deed  of  the  said  Thomas  D.  Davis  as  trustee,  had  in  said  case, 
and  now  offered  in  evidence,  divest  the  legal  title  to  the  lots  in 
controversy  out  of  the  lessors  of  the  plaintiffs  if  the  jury  shall 
find  that  the  land  now  sued  for  is  the  same  reported  by  Thomas 
D.  Davis,  trustee,  as  sold  to  Thomas  Davis,  and  conveyed  to 
Thomas  D.  Davis  as  trustee,  to  Thomas  Davis,  and  that  it  is 
also  part  of  the  lands  set  off  in  severalty  to  Matilda  Jane  Da  via 
and  her  children,  and  the  plaintifis  arid  not  entitled  to  recover 
in  this  case.  The  court  rejected  the  prayers  of  the  plaintiffs, 
and  granted  the  prayer  of  the  defendant  To  this  ruling  the^ 
plaintiffs  excepted,  and  the  verdict  and  judgment  being  against 
them,  they  appealed. 

J.  J7.  Gordon  and  WiUiam  Wdkhj  for  the  appellant. 
WiUiam  J.  IZead  cmd  Thorm»  J.  McKaig^  for  the  appellees. 

By  Court,  Grain,  J.  Two  questionB  present  themselves  for 
the  consideration  c^  the  court  on  this  appeal:  1.  Whether  the 
act  of  the  legislature  passed  at  December  session,  1846,  chap- 
ter 253,  ttititled  *^An  act  for  the  relief  of  John  L.  Hook  and 
others,  devisees  of  James  Hook,  late  of  Alleghany  County, 
deceased,"  was  a  proper  exercise  of  l^islative  power;  and 
2.  If  so,  whether  the  power  conferred  by  the  act  on  the  county 
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court  of  Alleghany  gave  that  court  jurisdiction,  and  author- 
ized the  decree  by  virtue  of  which  the  property  in  controversy 
was  purchased.  The  three  sections  of  the  act  very  clearly 
designate  the  reason  and  object  of  its  enactment;  the  au- 
thority granted  by  the  act  was  twofold:  to  effect  a  valid 
division  of  the  real  estate  among  the  devisees  of  James  Hook, 
on  their  application  for  that  purpose,  at  that  time  depending 
in  the  court;  and  also  to  transmute  the  share  of  the  real  estate 
to  be  allotted  to  Mrs.  Davis  and  her  children  into  personal 
property  or  money,  provided  the  court  was  satisfied  it  would 
be  beneficial  to  all  who  were  interested.  The  acts  of  the  legis- 
lature are  presumed  to  be  constitutional,  and  it  is  only  when 
they  manifestly  infringe  some  of  the  provisions  of  the  consti- 
tution or  violate  the  vested  rights  of  the  people  that  their 
effect  and  operation  can  be  impeded  by  judicial  power;  for 
the  act  of  a  legislature  is  not  pronounced  unconstitutional  or 
invalid  in  a  doubtful  case.  The  power  to  decree  the  sale  of 
real  estate  of  minors  in  special  cases  was  frequently  exercised 
by  the  legislature  of  this  state  and  the  power  thus  exercised 
was  never  successfully  doubted  or  questioued  by  the  profession 
or  the  courts:  See  Dareey  v.  Gilbert ,  11  Gill  &  J.  87.  The 
increasing  necessity  of  these  special  acts  caused  the  legisla- 
ture to  enact  the  statutes  of  1816,  chapter  139,  and  1818, 
chapter  133.  These  acts  conferred  general  powers  on  the 
courts  to  decree  «ales  of  the  real  estates  of  infants,  provided 
they  were  satisfied  it  would  be  for  the  interest  and  benefit  of 
the  minors.  The  constitutional  right  of  the  legislature  to  pass 
these  special  and  general  laws  was  conceded,  as  the  state  was 
considered  the  general  guardian  and  protector  of  minors  who 
were  disabled  to  act  for  themselves,  and  the  legislature,  ex- 
ercising tbia  tutelary  power  over  the  persons  and  property  of 
infants,  claimed  and  exercised  the  right  to  provide  by  public 
or  private  Acts  for  converting  real  estate  in  which  they  had 
vested  or  coiitincent  interests  into  personal  property  and  se- 
curities whea  necessary  for  their  benefit. 

It  was  contended  by  one  of  the  counsel  for  the  appellants^ 
that,  in  virtue  of  the  twenty-first  section  of  the  bill  of  rights, 
the  legislature  wwi  prohibited  from  passing  this  act,  as  by 
that  section  '^  no  freeman  ought  to  be  deprived  of  his  prop- 
erty without  the  judgment  of  bis  peers,  or  by  the  law  of  the 
land."  Siurely  this  act  cannot  be  considered  repugnant  to 
that  elapse  in  the  bill  of  rights;  it  did  not  propose  to  deprive 
the  minors  of  their  property,  but  was  passed  on  the  application 
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of  their  father,  representing  that  a  sale  of  the  property  wotild 
be  beneficial  to  the  children  and  promotive  of  their  interest, 
and  it  was  therefore,  we  think,  a  just  and  proper  subject  for 
the  exercise  of  the  authority  of  the  legislature  as  parem 
patriss. 

The  commuting  of  realty  into  personalty  has  never  been 
held  as  depriving  the  children  of  their  property;  by  the  exer- 
cise of  such  a  power  minor  children  are  enabled  to  derive  sub- 
sistence, comfort,  and  education  from  their  property,  which 
otherwise  might  be  wholly  useless  and  unproductive;  and  this 
power  is  asserted  by  Justice  Grier,  in  delivering  the  opinion  of 
the  court  in  the  case  of  Florentine  v.  Barton^  2  Wall.  210,  where 
he  says:  ^'Statutes  are  found  in  almost  every  state  in  the 
Union  giving  authority  to  guardians  to  sell  the  estates  of  their 
wards,  subject  to  the  supervision  and  approbation  of  a  court, 
and  the  power  to  grant  such  special  authority  to  guardians 
has  been  generally  admitted."  This  is  not  like  the  case  of 
Crane  v.  Meginnia,  1  Gill  &  J.  463  [19  Am.  Dec.  237].  In  that 
case  the  legislature  undertook  to  appropriate  the  money  of 
Meginnis  to  Crane,  and  it  was  therefore  an  exercise  by  the  legis- 
lature of  judicial  power,  and  repugnant  to  the  constitution. 
It  was  an  attempt  on  the  part  of  the  legislative  department  of 
the  government  to  encroach  on  a  co-ordinate  department,  and 
for  that  reason  the  third  section  of  the  act  in  that  case  was 
declared  by  the  court  a  nullity.  Now,  can  it  be  said  that  this 
act  of  assembly  has  deprived  any  man  of  his  property,  or  ap- 
plied it  to  any  other  use  than  that  of  the  children?'  The  sale 
of  the  property  was  in  virtue  of  the  exercise  of  the  power  vested 
in  the  legislative  department,  and  which  was  not  prescribed 
by  the  federal  or  state  constitution.  The  views  which  we  have 
expressed  in  this  opinion,  of  the  constitutional  power  of  the 
legislature  to  pass  this  act,  are  fully  sustained  by  adjudged 
cases  of  our  sister  states.  In  Rice  v.  Parkmany  16  Mass.  326, 
it  was  decided  that  "the  legislature  have  power  to  license  the 
sale  of  the  real  estate  of  minors,  notwithstanding  they  have 
delegated  the  same  power  to  the  judicial  courts."  In  Leggett 
V.  Hunter y  19  N.  Y.  463,  Allen,  J.,  said:  "The  courts  have 
established  this  power  by  judicial  decisions;  and  I  think  the 
legislature  also  had  the  power  to  direct,  as  it  did  by  the  act  in 
question,  a  sale  of  the  premises,  so  as  to  bind  the  interest  of 
any  posthumous  children  of  the  daughters,  who  on  their  birth 
would  become  interested  in  the  remainder  created  in  the  wiU." 
And  in  Norris  v.  CTym^r,  2  Pa.  St.  277,  Chief  Justice  Gibson, 
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commenting  on  the  same  question,  says:  ''The  act  is  constitU" 
tional,  and  the  court  will  enforce  a  contract  of  purchase  from 
the  trustees."  Was  the  jurisdiction  by  this  act  conferred  on 
the  county  court  of  Alleghany  to  decree  a  sale  of  the  property 
in  controversy?  The  adult  heirs  of  James  Hook  under  the 
will  had  filed  their  bill  for  a  division  of  the  real  estate  among 
his  devisees,  when  they  applied  for  this  special  act,,  to  enable 
them  to  make  the  division  valid,  not  only  against  the  children 
in  ease  of  Matilda  Jane  Davis,  the  tenant  for  life,  but  also 
against  the  after-born  children.  We  are  satisfied,  looking  at 
the  three  sections  of  the  act,  that  it  was  the  manifest  intention 
of  the  law  that  the  whole  interest  of  Matilda  Jane  Davis  and 
her  children  in  this  property  was  to  be  considered  and  acted 
upon  by  the  court,  for  by  the  act  the  court  was  authorized  in 
their  discretion  to  order  and  direct  such  amendments  or  modi- 
fications of  the  bill  or  other  proceedings  as  they  deemed  neces- 
sary and  proper  to  carry  into  effect  the  provisions  of  the  act. 
It  is  one  entire  act,  and  the  provisions  are  not  limited  to  the 
first  and  second  sections,  but  are  equally  applicable  to  the 
third  section.  All  the  parties  interested  in  the  property  were 
before  the  court,  and  after  the  ratification  of  the  division 
among  the  devisees,  the  petition  for  the  sale  of  the  portion 
allotted  to  Matilda  Jane  Davis  and  her  children  was  filed,  in 
pursuance  and  by  authority  of  the  third  section  of  the  act. 
According  to  the  just  construction  of  this  act,  no  power  was 
conferred  on  the  court  to  decree  a  sale  of  this  property,  unless 
they  were  satisfied  by  proof  that  it  would  be  advantageous  to 
the  infants. 

The  court  expressly  state  in  their  decree  that  it  is  based  on 
the  act  of  assembly  and  the  affidavits  filed  in  the  proceed- 
ings; and  the  money  arising  from  the  sales  was  ordered  to  be 
brought  into  court  to  be  invested,  or  otherwise  disposed  of, 
under  the  direction  of  the  court.  So  that  every  safeguard  was 
observed  by  the  court  to  protect  the  interest  of  the  children. 
The  legislature,  having  the  right  to  pass  the  law,  also  directed 
how  the  act  should  be  done;  and  the  whole  proceeding  was 
under  the  special  act,  and  independent  of  the  general  acts  on 
the  subject,  and  not  to  be  controlled  or  governed  by  them; 
and  the  only  question  to  be  adjudicated  by  the  court  was, 
whether  the  interests  of  the  minors  would  be  advanced  by  the 
sale.  But  it  was  contended  by  the  counsel  for  the  appellants 
that  the  act  and  petition  did  not  make  a  case  of  jurisdiction 
in  the  court.     It  is  said  in  Tomlinson  v.  McKaig^  6  Gill,  256, 
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that  the  true  test  of  jurisdiction  will,  in  all  cases,  be  found  on 
the  determination  of  the  question  whether  a  demurrer  will 
not  lie  to  a  bill.  Tried  by  this  test,  we  are  of  opinion  that  the 
court  would  have  determined  that  the  act  conferred  jurisdic- 
tion, as  '^  the  power  to  hear  and  determine  a  cause  is  juriadio- 
tion;  it  is  coram  jvdiee^  whenever  a  case  is  presented,  which 
brings  this  power  into  action":  United  States  v.  Arredondo^  6  i\ 

Pet.  709.  Admitting  the  jurisdiction,  a  decree  without  proo^ 
or  upon  insufficient  proof,  is  one  in  the  exercise  of  jurisdiction, 
and  can  only  be  the  subject  of  appeal  or  review.  As  this  court 
said  in  Hunter  v.  HatUm,  4  Gill,  122  [46  Am.  Dec.  117], 
^*  they  are  irregularities  and  errors  which  could  only  be  taken 
advantage  of  by  the  party  aggrieved  by  them  on  a  rehearing, 
a  bill  of  review,  or  an  appeal  in  the  cause  in  which  they  are 
found."  A  court  cannot  examine  into  the  merits  of  a  decree 
collaterally,  if  it  had  jurisdiction;  and  in  House  v.  WUesj  12 
Gill  &  J.  388,  a  record  was  admitted  in  evidence  of  the  sale 
of  infants'  lands  under  a  decree,  although  there  was  no  evi- 
dence to  prove  the  allegations  except  the  answer  of  the  guar- 
dian of  the  infants.  And  in  Kent  v.  TaTie^^iUy  6  Id.  1,  and 
Harris  v.  Harris,  6  Id.  Ill,  it  was  held  that  the  answer  of  the 
guardian  of  an  infant  is  not  evidence  against  him.  The  ap- 
pellee in  this  case  claims  under  a  judicial  sale;  and  the 
soundest  principles  of  justice  and  policy  seem  to  demand  that 
every  reasonable  intendment  should  be  made  to  support  the 
titles  of  bona  fide  purchasers  of  real  property,  and  courts  of 
justice  are  not  disposed  to  impair  their  safety  by  insisting  on 
matters  of  form;  they  can  only  be  avoided  for  substantial 
legal  defects.  These  principles  of  the  law,  applicable  to  judi- 
cial sales,  have  been  frequently  recognized  and  adopted  by 
this  court;  and  in  the  case  of  Eliott  v.  Knotty  14  Md.  121,  it 
was  ruled  that  an  execution  and  sale  of  the  real  estate  of  a 
defendant  in  a  judgment  was  valid  against  his  infant  child, 
although  the  defendant  was  dead  on  the  day  the  jL  fa,  was 
tested  and  issued;  and  this  judgment  of  the  court  was  predi- 
cated on  the  case  of  Jaelson  v.  JSoMna,  16  Johns.  682,  which 
approved  of  the  principle  enforced  by  Lord  Chancellor  Redes- 
dale  in  the  case  of  Bennett  v.  Hammdl^  2  Schoalee  &  L.  566; 
in  that  case,  the  chancdlor  said  that  ^  there  were  irregulari- 
ties in  the  proceedings,  which  he  pointed  out,  and  that  the 
decree  was  erroneous,  inasmuch  as  the  in£Euit  ought  to  have  a 
day  to  show  cause  against  the  decree  when  he  comes  of  age. 
But  he  held  that  this  was  not  to  affect  tha  purdhaser's  titla 
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It  would  be  too  mach,  he  thought,  to  say  that  a  puit^haser 
under  a  decree  of  that  description  could  be  bound  to  look  into 
all  these  circumstances,  and  to  go  through  all  the  proceedings, 
from  the  beginning  to  the  end."  Chief  Justice  Le  Orand, 
after  quoting  this  opinion,  with  approbation,  adds,  ''that 
courts  of  justice  guard  and  maintain  with  jealous  vigilance 
the  titles  of  purchasers  acquired  under  judicial  sales." 

For  these  reasons,  we  are  of  opinion  that  the  prayers  of  the 
appellants  were  properly  rejected  by  the  court  below,  and  con- 
cur with  the  court  in  the  prayer  granted  at  the  instance  of  the 
defendant,  and  therefore  affirm  the  judgment. 

Judgment  affirmed. 

Statdtss  asb  Pbbsdmsd  to  mm  OomrrxruTiOHAL:  Ohmiead  t.  Oamp,  S9 
Am.  Beo.  221,  and  note  229. 

Thb  PHiNOirAL  OASM  IB  OFrBD  In  DaMmm  r.  Kbehter,  79  Ind.  412;  to  tli« 
point  that  lesialatifln  of  the  kind  inrolTed  in  tlio  statute  wadMt  qoartioii  in 
tiie  principal  caae  is  now  BBneiaUy  oomidAMd  ^ifTiHti  V"^fHft1 


LoNQ  V.  Buchanan. 

[27  Mabtlamb,  602.] 
MXBB    LlOBNBB    IB    RbVOOABLB,   BUT  WHBN  Ck>NNBOTXD  WUH  InTBBBST  OB 

Gbant,  the  lioenaor  cannot  revoke  it  bo  as  to  defeat  the  grant  or  inter- 
est to  which  it  is  incident. 
JjOMSBM  TO  Enter  PLAnnivF's  pRBmsBa,  Gouplbd  with  Ihtibxbt,  so  as 
TO  BB  Ibxevooablb^  resolts  from  an  agreement  by  the  terms  of  which 
plaintiff  agreed  to  sell  to  the  defendant  her  crop  of  com,  and  to  pat  it 
in  her  crib  for  him  for  measurement,  from  which  he  was  aathorized  to 
tdke  it;  the  com  to  be  settled  for  by  a  credit  upon  a  mortgage,  which  he 
and  another  held  against  her,  at  a  prioe  larger  than  the  then  current 
prioes  in  the  market,  and  a  receipt  to  be  so  given;  and  the  com  was  so 
placed  in  the  crib,  and  the  defendant  invited  to  go  for  it,  or  notified  to 
take  it  away  at  his  pleasure;  and  for  an  entry  under  the  agreement,  the 
defendant  is  not  guilty  of  trespass. 

Trespass  qiuire  clausum /regit  for  entering  plaintiff's  close. 
Defendants  pleaded  a  sale  of  com  by  plaintiff  to  them,  and  a 
license  to  enter  plaintiff's  premises  to  remove  it.  The  sub- 
stance of  the  contract  is  stated  in  the  opinion.  Plaintiff,  upon 
the  trial,  asked  the  following  instructions:  1.  If  the  jury  shall 
find  from  the  evidence  in  the  cause  that  the  corn  mentioned 
in  the  declaration  was  sold  by  the  plaintiff  to  Simon  Long, 
one  of  the  defendants,  and  that  it  was  to  be  measured  on  the 
land  and  premises  of  the  plaintiff,  and  that  after  the  making 
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of  said  contract  for  the  com  the  plamtiff  notified  Simon  Long 
that  he  would  not  remove  or  take  it  away,  and  that  after  such 
notice,  Simon  Long  sold  the  corn  to  Benjamin  Long  and  the 
other  defendant,  and  at  the  time  of  the  sale  Simon  Long  in- 
formed Benjamin  Long  of  the  fact  that  such  notice  had  been 
given  him  by  the  plaintiff  not  to  take  away  or  remove  the 
corn,  and  that  afterwards  Benjamin  Long  entered  upon  the 
farm  of  the  plaintiff,  and  without  his  consent  and  forcibly  took 
the  com  without  measuring  it,  as  agreed  upon,  and  carried  the 
same  away,  then  the  defendants'  plea  of  leave  and  license 
pleaded  in  this  case  is  not  sustained,  and  Benjamin  Long  is 
liable  for  trespass  for  entering  the  land  of  the  plaintiff,  break- 
ing open  the  crib,  and  carrying  away  the  com;  2.  That  if  the 
jury  find  that  Simon  Long,  aft;er  taking  away  the  com,  re- 
ceived an  account  of  its  quantity  fix>m  Benjamin  Long,  and 
settled  with  Benjamin  for  it,  then  Simon  Long  is  liable  as  a 
trespasser  for  the  entry  upon  the  land  and  premises,  and  the 
taking  away  of  the  com;  8.  That  if  the  jury  find  the  facts  stated 
in  the  first  of  the  foregoing  prayers,  then  the  written  agreement 
given  in  evidence  by  the  defendants,  allowing  them  to  enter 
upon  the  land,  and  take  away  the  corn,  is  not  sufficient  evi- 
dence of  an  accord  and  satis&ction  as  to  the  entry  upon  the 
land  and  premises  of  the  plaintiff,  and  the  breaking  and  forci- 
ble entry  into  the  crib.  The  defendant  then  prayed  the  court 
for  the  following,  among  other  instmctions,  and  which  are 
referred  to  by  number  in  the  opinion:  2.  If  the  jury  find 
from  the  evidence  that  plaintiff  in  October,  1863,  owned  the 
corn  and  close  mentioned  in  the  declaration,  and  was  then 
indebted  to  Simon  Long  and  Shafer,  to  secure  which  indebt- 
edness plaintiff  executed  a  mortgage  upon  said  com,  and 
that  before  the  trespass  complained  of  the  plaintiff  sold  the 
corn  to  Simon  Long,  under  an  agreement  that  the  crop  shoidd 
be  delivered  by  plaintiff's  placing  it  in  a  crib  for  Simon  Long 
upon  said  close,  and  that  the  price  of  the  com  should  be  al- 
lowed as  a  credit  upon  the  mortgage  debt,  then  the  defendant, 
Benjamin  Long,  as  Simon  Long's  successor,  was  entitled  to 
enter  the  close  for  the  purpose  of  taking  and  carrying  away 
the  com,  and  that  if  the  entry  and  breaking  were  made  for 
such  purpose,  the  plaintiff  cannot  recover;  8.  If  the  jury  find 
the  indebtedness  and  execution  of  the  mortgage  as  aforesaid, 
and  that  at  the  same  time  plaintiff  was  the  owner  of  the  crop 
of  com,  and  shall  further  find  the  sale  and  agreement  ae 
aforesaid,  and  that  plaintiff  agreed  that  Simon  Long  might 
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enter  to  take  away  the  com  from  the  crib  at  hiis  pleasure,  and 
that  defendant  Long,  or  his  successors^  did  so  enter  with  that 
intention,  then  the  plaintiff  cannot  recover;  4.  This  instruc- 
tion requested  and  refused  was  the  same  as  the  last,  except 
in  being  based  upon  an  agreement  that  defendant  Long,  or 
his  successor,  might  enter  at  any  time  for  the  purpose  of  tak- 
ing away  the  com.  The  remaining  fieicts  appear  in  the  opin- 
ion. 

Andi-ew  K.  Sygter^  for  the  appellanL 
W.  MotUfy  for  the  appellee. 

By  Court,  Weisel,  J.  The  appeal  in  this  case  is  by  one  of 
three  co-defendants  in  an  action  of  trespass  qwre  elau9um 
fregity  the  verdict  and  judgment  being  against  him  alone. 
The  only  exception  in  the  case  is  to  the  granting  by  the  court 
below  of  the  plaintiff's  prayers,  and  the  refusal  to  grant  the 
second,  third,  and  fourth  prayers  of  the  defendants.  The  first 
and  third  prayers  of  the  plaintiff,  in  our  judgment,  were  cor- 
rectly granted.  The  second  need  not  be  passed  upon,  as  Simon 
Long  was  not  affected  by  the  verdict  and  judgment.  The  prin- 
cipal defense  was  the  leave  and  license  pleaded  in  the  second 
plea.  The  three  prayers  of  the  defendants,  refused  by  the 
court  below,  present  this  to  our  consideration;  and  it  is  con- 
tended that  the  evidence  adduced  by  the  defendants,  and  re- 
lied upon  to  support  them,  not  only  proved  the  license,  but 
disclosed  the  fact  that  it  was  coupled  with  an  interest  that 
rendered  it  irrevocable;  and  if  so,  the  prayers  contained  cor- 
rect propositions  of  law,  and  should  have  been  granted  by 
the  court.  It  appears  by  the  defendants'  proof  that  the  plain- 
tiff had  agreed  with  the  defendant  Simon  Long,  not  simply  to 
sell  him  the  corn,  but  to  put  it  in  her  crib  for  him,  for  meas- 
urement, from  which  he  was  privileged  to  take  it;  that  the 
com  was  to  be  settled  for  by  a  credit  upon  a  mortgage  he  held 
against  her,  and  a  receipt  so  given,  and  that  a  larger  price  was 
paid  for  it  than  the  then  current  prices  in  the  market;  that  the 
corn  was  placed  in  the  crib,  and  the  said  Simon  invited  to  go 
for  it,  or  had  notice  to  take  it  away  at  his  pleasure.  This  state 
of  facts,  if  proved  to  the  satisfaction  of  the  jury,  would  con- 
stitute a  license  coupled  with  an  interest  or  grant  which  ren- 
dered it  irrevocable. 

Care  must  be  taken  not  to  confound  this  case  with  those  of 
a  class  in  which  the  license,  though  coupled  with  an  interest, 
is  nevertheless  of  a  revocable  nature,  and  would  furnish  no 
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jiistification  to  the  licensee  for  acts  done  after  revocatioD. 
These  are  cases  where  the  interest  partakes  of  the  realty,  or  is 
of  such  a  natare  as  to  require  for  its  validity  a  deed,  or  a  com- 
pliance with  the  statute  of  frauds,  as  an  easement,  right  of 
way,  or  other  interest  in,  upon,  or  out  of  the  land  itself.  Of 
this  class  is  the  case  of  Wood  v.  Leadhitier^  13  Mees.  &  W.  838, 
cited  by  the  counsel  on  both  sides  in  the  argument.  It  was 
very  fully  considered  by  the  court  of  exchequer,  and  all  the 
English  cases  ably  reviewed  by  Baron  Aldersoa  in  the  opinion 
delivered  in  it.  The  note  to  the  case  in  Hare  and  Wallace's 
edition  points  to  the  leading  American  decisions,  to  which  we 
may  add  the  cases  of  Haya  v.  Richardson^  1  Oill  &  J.  366,  and 
Addison  v.  Haclc^  2  Gill,  221  [41  Am.  Dec.  421],  as  bearing 
upon  the  question.  From  these  we  deduce  these  principles, 
that  a  license,  according  to  Vaughan,  C.  J.,  '^  properly  passeth 
no  interest,  nor  alters  or  transfers  property  in  anything,  but 
only  makes  an  action  lawful  which  without  it  had  been  un- 
lawful"; as  a  license  to  hunt  in  a  man's  park  or  to  come  into 
his  house.  But  a  license  to  hunt  in  a  man's  park  and  carry 
away  the  deer  killed  to  his  own  use,  or  to  cut  down  a  tree  and 
carry  it  away  the  next  day,  is  something  more  than  a  mere 
license;  so  far  as  the  taking  away  of  the  deer  killed  or  the 
tree  cut  down,  it  is  a  grant.  A  mere  license  is  revocable. 
But  where  it  is  connected  with  a  grant,  the  party  who  has 
given  it  cannot  in  general  revoke  it,  so  as  to  defeat  the  grant 
to  which  it  was  an  incident. 

In  all  cases  of  a  license  by  parol,  where  the  grant  is  of  a 
nature  capable  of  being  made  by  parol,  the  license  is  irrevo- 
cable. But  where  the  license  by  parol  is  coupled  with  a 
parol  grant  of  something  which  is  incapable  of  being  granted 
otherwise  than  by  deed  or  by  compliance  with  a  statutory  re- 
quirement, there  the  license  is  a  mere  license,  because  the 
grant  annexed  to  it  wants  legal  validity;  and  like  all  mere 
licenses,  it  is  revocable.  These  distinctions  are  clearly  illus- 
trated in  the  following  extract  from  the  opinion  referred  to: 
'^  Thus  a  license  by  A  to  hunt  in  his  park,  whether  given  by 
deed  or  by  parol,  is  revocable;  it  merely  renders  the  act  of 
hunting  lawful,  which  without  the  license  would  have  been 
unlawful.  If  the  license  be,  as  put  by  Chief  Justice  Vaughan, 
a  license  not  only  to  hunt,  but  also  to  take  away  the  deer  when 
killed  to  his  own  use,  this  is  in  truth  a  grant  of  the  deer,  with 
a  license  annexed  to  come  on  the  land;  and  supposing  the 
grant  of  the  deer  to  be  good,  then  the  license  would  be  irrevo- 
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cable  by  the  party  who  had  given  it;  h6  would  be  estopped 
from  defeating  his  own  grant,  or  act  in  the  nature  of  a  grant. 
But  suppose  the  case  of  a  parol  license  to  come  on  my  lands, 
and  there  to  make  a  watercourse  to  flow  on  the  land  of  the 
licensee.  In  such  a  case  there  is  no  valid  grant  of  the  water- 
course, and  the  license  remains  a  mere  license,  and  therefore 
capable  of  being  revoked.  On  the  other  hand,  if  such  a  license 
were  granted  by  deed,  then  the  question  would  be,  on  the  con- 
struction of  the  deed,  whether  it  amounted  to  a  grant  of  the 
watercourse;  and  if  it  did,  then  the  license  would  be  irrevo- 
cable": Wood  V.  Leadhitter,  13  Mees.  &  W.  845. 

The  case  of  Wood  v.  Manley^  11  Ad.  &  E.  34,  cited  and  relied 
on  by  the  appellant,  is  one  coupled  with  an  interest,  grantable 
by  parol,  and  irrevocable.  The  hay  in  question  had  been  sold 
by  the  plaintiff's  landlord  under  a  distress  for  rent,  and  the 
conditions  of  the  sale  were,  that  the  purchaser  might  leave  it 
on  the  close  until  Lady  Day,  and  come  in  the  mean  time  onto 
the  close,  and  from  time  to  time  as  often  as  he  should  see  fit, 
and  remove  it.  To  these  conditions  the  plaintiff  assented,  but 
before  the  day  locked  up  the  close  to  prevent  the  ingress  of 
the  purchaser  and  the  removal  of  the  hay.  The  defendant, 
the  purchaser,  broke  open  the  gate,  and  carried  away  the  hay. 
He  obtained  the  verdict,  under  the  instructions  of  Erskine, 
J.,  on  the  ground  that  the  license  was  irrevocable.  On  a 
motion  to  set  aside  the  verdict,  on  the  ground  that  the  license 
was  revocable  and  revoked,  the  court  of  queen's  bench  refused 
to  grant  a  rule;  and,  Baron  Alderson  adds  (p.  853),  "we  think 
quite  rightly.  This  was  a  case  not  of  a  mere  license,  but  of  a 
license  coupled  with  an  interest.  The  hay  by  the  sale  became 
the  property  of  the  defendant,  and  the  license  to  remove  it  be- 
came, as  in  the  case  of  the  tree  and  the  deer,  put  by  Chief 
Justice  Vaughan,  irrevocable  by  the  plaintiff,  and  the  rule 
was  properly  refused.  The  case  was  analogous  to  that  of  a 
man  taking  my  goods,  and  putting  them  on  his  land,  in 
which  case  I  am  justified  in  going  on  the  land  and  removing 
them  :  Vin.  Abr.,  tit.  Trespass,  H,  a,  2,  pi.  12;  and  Patrick  v. 
Colerick,  3  Mees.  &  W.  483."  See  also  Ex  parte  Cohurrij  1  Cow. 
568;  and  Barnes  v.  Barnes,  6  Vt.  388. 

In  the  case  of  Moats  v.  Witmery  3  Oill  &  J.  118,  the  plaintiff 
recovered  because  the  defendant  entered  and  carried  off  both 
grain  and  straw  from  the  premises,  when  he  was  entitled  only 
to  enter  and  thrash  the  grain  there,  carry  off  the  grain,  and 
leave  the  straw.     If  he  entered  with  the  intent  (to  be  found 
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by  the  jary)  to  carry  away  the  grain  in  the  straw  and  thraoh 
it  off  the  premises,  his  right  of  ingress  and  egress  no  longer 
protected  him,  and  he  stood  in  the  predicament  of  any  other 
trespasser.  We  think  the  case  under  consideration  cannot  b« 
d'stinguished  from  that  of  Wood  v.  Manley,  11  Ad.  &  E.  34, 
followed  in  its  principles  by  the  other  cases  referred  to,  if  the 
facts  relied  upon  by  the  defendants  as  to  the  character  of  the 
license  were  found  by  the  jury,  and  that  the  same  law  is  appli- 
cable to  it.  The  prayers  of  the  defendants  that  were  refused 
by  the  court  below  presented  this  hypothesis  of  the  case,  and 
it  was  not  necessary  that  they  should  refer  to  the  facts  relied 
upon  by  the  plaintiff  to  prove  a  revocation  of  the  license;  for 
notwithstanding  them  (the  license  upon  the  defendant's  hy- 
pothesis being  irrecoverable),  the  plaintiff  would  not  be  enti- 
tled to  recover  if  the  others  stated  were  found  to  exist.  Nor  ii 
there  anything  in  them  to  conflict  with  the  first  prayer  of  the 
plaintiff.  These  prayers  ought  therefore  to  have  been  granted, 
and  we  must  reverse  the  judgment. 

Judgment  reversed,  with  leave  to  the  plaintiff  to  take  ont  a 
procedendo. 

LlOSNSS  WHIN    EXSODTBD  OR  COUPLXD  WITH   iNTSEXaT   18  DOt  r07OOt]jM 

■o  as  to  defeat  the  grant  or  interest  to  which  it  ia  incident:  See  Fkmier  t. 
Browning,  67  Am.  Deo.  505,  and  cases  cited  in  note;  BeoUtff  v.  Orefforjfp  85  U. 
546;  and  see  the  extended  note  to  HcaUton  v.  Puinam^  14  Id.  166.  If  <mm 
seUs  goods,  and  giFes  to  the  purchaser  a  license  to  enter  and  take  them,  ks 
cannot,  when  the  licensee  attempts  to  exercise  his  right,  refuse  to  allow  bus 
to  do  so,  and  claim  that  he  has  roFoked  each  license:  WalUk  ▼.  TVylor,  9 
Md.  699,  citing  the  principal  case. 
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[27  Maktijutd,  875.) 
PBOSaODTOB    OAVIIOT    BE    COKPBLLED    TO    ElECT    ON    WhIOH    OF    SETBRiL 

CoimTS  or  Indictment  he  will  proceed,  when  they  do  not  charge  d»> 
*      tinct  offenses,  but  are  introduced  solely  for  the  pnipose  of  meeting  tbs 

evidence  as  it  may  transpire,  the  dtarges  being  snbstantially  for  tte 

same  offense. 
Motion  to  Compel  Pbosecutob  to  Elect  on  Which  or  Sbyebal  Cocnh 

or  Indictment  he  will  proceed  may  be  made  at  any  time  during  the 

triaL 
Bbbob  in  Dboidino  Motion  to  Compel  Pbosecutob  to  Elbct  on  which 

of  several  counts  of  an  indictment  he  will  proceed  cannot  be  reviewed 

or  corrected  by  the  appellate  court,  as  such  motions  are  addressed  Sn 

the  discretion  of  the  lower  court. 
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Indictbient  against  W.  H.  Bell,  containing  five  counts  as  fol- 
lows: 1.  That  he  did,  on  the  20th  of  October,  1866,  etc.,  make  an 
assault  with  an  intent  John  T.  Leverall  feloniously,  willfully, 
and  of  his  malice  aforethought  to  kill  and  murder,  contrary, 
etc.;  2.  That  he  did,  on  that  day,  etc.,  with  a  certain  pistol, 
loaded  with  gunpowder  and  ball,  unlawfully  shoot  at  John  T. 
Leverall,  with  intent  John  T.  Leverall  to  maim,  contrary,  etc.; 
3.  That  he  did,  on  that  day,  etc.,  with  a  certain  other  pistol 
loaded  with  gunpowder  and  ball,  unlawfully  shoot  John  T. 
Leverall,  with  intent  to  disfigure  the  said  John  T.  Leverall, 
contrary,  etc.;  4.  That  he  did,  on  that  day,  etc.,  with  a  certain 
other  pistol  loaded  with  gunpowder  and  ball,  unlawfully  shoot, 
with  intent  John  T.  Leverall  to  disable,  contrary,  etc.;  5. 
That  he  did  make  an  assault,  and  the  said  John  T.  Leverall 
beat,  bruise,  wound,  and  ill  treat,  so  that  his  life  was  greatly 
despaired  of,  and  other  wrongs,  etc.,  against,  etc.  In  other  re- 
spects the  opinion  states  the  case. 

Alexander  Randall,  attorney-general,  for  the  appellant. 

By  Court,  Bartol,  J.  TJie  only  error  assigned  in  this  record 
is  the  action  of  the  circuit  court  in  requiring  the  state*s  at- 
torney to  elect  upon  which  of  the  first  four  counts,  in  con- 
nection with  the  fifth  or  last  count,  he  would  proceed  to  trial. 
"  The  application  for  a  prosecutor  to  elect  is  an  application 
to  the  discretion  of  the  judge,  founded  on  the  supposition  that 
the  case  extends  to  more  than  one  charge,  and  may  therefore 
be  likely  to  embarrass  the  prisoner  in  his  defense  ":  Regina 
V.  Truemanj  8  Car.  &  P.  727^  34  Eng.  Com.  L.  605.  In  this 
case  the  application  was  made  after  the  traverser  had  pleaded 
to  the  indictment,  and  the  jury  had  been  sworn,  and  is  calleged 
to  have  been  made  too  late;  this  objection,  however,  was  prop- 
erly waived  by  the  attorney-general  in  the  argument.  In 
Burk  V.  State,  2  Har.  &  J.  426,  it  was  decided  that  '*  after  a 
prisoner  has  pleaded  generally  to  an  indictment  having  two 
counts,  the  jury  may  be  sworn  and  charged  upon  one  of  the 
counts  only,  to  the  exclusion  of  the  other."  It  follows  from 
this  that  in  a  case  where  the  prosecutor  ought  to  be  required 
to  elect,  the  motion  for  that  purpose  may  be  made  at  any  time 
during  the  trial. 

"When  the  indictment  contains  several  counts,  charging 
two  or  more  distinct  ofienses,  the  court  will,  on  motion,  order 
it  to  be  quashed,  or  compel  the  prosecutor  to  elect  on  which 
charge  he  will  proceed.    But  such  election  will  not  be  required 
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to  be  made  whea  several  counts  are  introduced  solely  for 
the  purpose  of  meeting  the  evidence  as  it  may  transpire,  the 
charges  being  substantially  for  the  same  offense":  Wharton's 
Am.  Crim.  Law,  sec.  416,  atid  cases  there  cited;  see  also  sees. 
422, 423.  We  think  the  above  citation  from  Wharton  contains 
a  correct  statement  of  the  rule,  and  applying  it  to  the  indict- 
ment before  us,  we  are  of  opinion  that  the  several  counts  were 
properly  joined;  and  as  they  do  not  charge  distinct  offenses, 
but  evidently  relate  to  the  same  transaction,  the  attorney  for 
the  state  ought  not  to  have  been  required  to  elect.  In  the 
case  of  Regina  v.  Strange,  8  Car.  &  P.  172,  34  Eng.  Com.  L. 
341,  where  the  indictment  was  under  the  statute  7  Wm.  IV., 
and  1  Vic,  c.  85,  and  charged  the  offense  in  various  forma,  aa 
in  this  case,  it  was  held  by  Lord  Denman,  C.  J.,  and  Mr.  Jus- 
tice Park,  that  the  prosecutor  could  not  be  compelled  to  elect 
on  which  charge  he  should  proceed,  and  we  entirely  concur  in 
the  propriety  of  that  decision.  We  have  deemed  it  proper  to 
express  our  opinion  upon  this  question,  on  account  of  its  in- 
trinsic importance,  and  for  the  purpose  of  settling  the  practice 
in  the  state;  although  the  alleged  error  is  not  one  which  can 
be  reviewed  and  corrected  by  an  appellate  court.  It  is  well 
settled  that  such  motions  are  addressed  to  the  discretion  of 
the  inferior  court,  and  a  writ  of  error  will  not  lie  from  its  de- 
cision thereon:  Bailey  v.  StaiCy  4  Ohio  St.  440;  State  v.  Leon- 
ard, 22  Miss.  449.  In  this  case  no  benefit  could  accrue  to  the 
state  even  if  we  had  power  to  review  and  reverse  the  decision 
of  the  circuit  court;  the  defendant  in  error  could  not  be  again 
put  upon  his  trial  on  the  second,  third,  and  fourth  counts* 
because,  having  been  acquitted  of  the  assault  charged  in  the 
fifth  count,  he  has  virtually  been  acquitted  upon  alL 
Writ  of  error  dismissed. 


Whsn  Prosbcutor  mat  be  Required  to  Elbct-  ov  Which  of  Sevkbai. 
Counts  of  Indiciuent  He  will  Proceed.  — The  joinder  of  counts  for  ser- 
eral  offenses  in  the  same  indictment  is  treated  in  the  note  to  Ben  y.  SUUs,  58 
Am.  Dec.  247-250;  and.it  is  there  said  that,  as  a  matter  of  strict  law,  there  is 
no  reason  why  any  number  of  counts,  for  any  number  or  kind  of  offianses, 
may  not  be  joined  in  the  same  indiotment,  where  not  otherwise  presided  by 
statute;  but  that  the  practice  of  uniting  several  counts  in  an  indictmeBi 
would  obviously  lead  to  great  oppression  if  not  controlled  by  a  wise  judicial 
discretion.  And  this  discretion  is  universally  conceded  to  the  court  before 
which  a  criminal  cause  is  tried  (see  infra),  since  it  is  clear  that  "if  the  prose- 
cution were  permitted  to  heap  up  charges  against  a  prisoner*  in  the  same 
indictment^  and  to  try  all  before  the  same  jury,  it  might  net  oaly  overwhelm 
him  with  confusion  in  his  defense,  bnt  break  him  down.  with,  a  weight  oC 
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obloquy  before  he  had  hftd  an  opportunity  to  defend.  The  attention  of  the 
jury  might  be  so  distracted  by  the  multiplicity  of  charges,  and  by  an  imposing 
array  of  suspicious  circumstances  applying  to  the  different  counts,  as  to  con- 
▼ict  upon  all,  although  if  the  accusations  were  tried  singly,  there  could  be  no 
conriction  upon  any  ":  Note  to  Ben  v.  State;  tupra.  For  these  reasons,  there- 
fore, the  common  law  has  vested  in  criminal  cofurts  a  discretion  to  be  exer- 
cised under  an  enlightened  sense  of  justice  and  humanity,  by  means  of  which 
l^o  judge,  if  he  sees  that  the  prisoner  is  likely  to  be  embanassed  in  his  de- 
fense by  the  sereral  counts  of  an  indictment  which  diarge  different  offenaee, 
may  either  quaah'the  indictment  or  compel  the  prosecutor  to  elect  upon 
which  of  the  diffeieot  Vonts  he  will  proceed. 

Pbosecutos  mat  Join  Ck>vKTS  Cuaboihg  DiFFRKsyT  Offshsis  whin 
Kbobssaat  to  Mxet  Evidvnob  A3  It  hat  Tbansfirb.  But  to  arbitrarily 
compel  an  election  in  all  instanoefl  where  there  are  several  counts  of  an  indict- 
ment charging  more  than  one  offense  would  tend  to  cripple  prosecutions  and 
defeat  the  ends  of  justice:  State  v.  (Tray,  37  Mo.  464.  And  therefore  it  is  a 
general  rule  that  an  election  wiU  not  be  required  where  the  several  counts 
of  the  indictment  are  inserted  in  good  faith  for  the  purpose  of  meeting  the 
evidence  as  it  may  transpire,  and  the  offenses  charged,  though  technically 
"different,"  are  not  "distinct,"  but  are' of  the  same  general  nature,  substan- 
tially for  the  same  offense,  and  arising  out  of  the  same  transaction  and  th« 
same  testimony,  must  necessarily  be  relied  upon  for  a  conviction:  People  t. 
McDowem  30  N.  W.  Rep.  68  (Mich.);  Emjleman  v.  SUUe,  2  Ind.  91;  S.  0.,"52 
Am.  Dec.  494;  McGregor  v.  State,  IG  Ind.  9;  Oriffitfi  v.  State,  36  Id.  406;  SiaU 
V.  McPheraon,  9  Iowa,  53;  State  v.  House,  55  Id.  466;  State  v.  Flye,  26  Me. 
312;  Peties  v.  Commontoeallh,  126  Mass.  245;  StaU  v.  Daubert,  42  Mo.  242; 
StaU  V.  Turner,  63  Id,  436;  Candy  v.  State,  8  Neb.  482;  State  v.  Canterbttry^ 
28  N.  H.  195;  State  v.  Lincoln,  49  Id.  464;  Knne  v.  People,  8  Wend.  203;  Ta'§ 
V.  People,  12  Hun,  212;  People  v.  White,  55  Barb.  606;  La  Beau  v.  Pecpfc,  33 
How.  Pr.  66,  69;  State  v.  Morrison,  85  N.  C.  56] ;  State  v.  Hatard,  2  R.  L 
474;  S.  C,  60  Am.  Dec.  96;  Gonzales  v.  State,  12  lex.  App.  664;  ZW// v.  Staie^ 
I  Id.  278;  Weathersbyy,  State,  1  Id.  643;  Datton  v.  StaU,  4  Id.  333;  IromgY. 
State,  8  Id.  46;  Masterson  v.  State,  20  Id.  574;  Dowdy  v.  ComvionweaWi^  9 
Gratt.  727;  S.  C,  60  Am.  Dec.  314;  Mabi-y  v.  CommonioeaUh,  2  Va,  Cas.  396; 
Toung  v.  Bex,  3  Term  Rep.  98;  Begifia  v.  Fussell,  3  Cox  C.  C.  291;  Begina  v. 
Trueman,  8  Car.  &  P.  727;  Begina  v.  Daw,  3  Fo3t.  &  F.  19. 

And  as  an  indictment  may  contain  as  many  counts  charging  the  same  of* 
fense  as  the  attorney  who  prepares  it  may  think  necessary  to  insert,  a  good 
pleader  will  insert  as  many  counts  in  an  indictment  as  he  believes  are  neces- 
nry  to  provide  for  every  possible  contingency  in  the  evidence,  and  it  is  the 
oonmion  practice  to  do  so:  Gonzales  v.  State,  12  Tex.  App.  663;  Dill  v.  State, 
I  Id.  278;  Pettes  v.  Commonwealihy  126  Mass.  245;  States,  Mallon,  75 Mo.  366; 
State  V.  Gray,  37  Id.  464;  Stale  v.  Porter,  26  Id.  206;  McGregor  v.  State,  16 
Ind.  9;  Wharton's  Crim.  PI.  ^  Pr.,  sec.  297.  Thus  as  the  circumstances  of 
the  following  cases  brought  them  within  the  general  rule  above  stated,  the 
several  counts  having  been  inserted  in  good  faith  to  meet  the  evidence  as  it 
transpired,  etc.,  it  was  proper  that  the  court,  exercising  an  enlightened  and 
humane  discretion,  should  refuse  to  compel  the  prosecution  to  elect,  and 
should  permit  the  indictment  to  stand  upon  all  its  counts;  as  when  it  con- 
tained counts  charging  murder  and  manslaughter:  People  v.  McDowell,  30 
N.  W.  Rep.  68  (Mich.);  two  counts,  one  charging  that  the  accused  did  admin- 
ister poison,  and  the  other  that  he  did  cause  and  procure  to  be  administered^ 
etc. :  La  Beau  v.  People^  33  How.  Pr.  66,  69;  two  counts  identical  in  ever) 
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fMpecty  save  that  one  charges  the  murder  of  "Geoige  McDaniels,"  and  th« 
other  the  murder  of  *<  George  McDorndd":  State  v.  SmUh,  24  W.  Va.  814; 
several  counts  varying  the  fatal  instrument^  and  other  incidents  of  a  homi- 
cide:  Hunter  v.  State,  40  N.  J.  L.  495;  Wharton's  Grim.  Law,  8th  ed.,  sec. 
540;  see  also  Webeter*8  Caae,  5  Gush.  295;  S.  C,  52  Am.  Dec.  711,  731,  732; 
State  V.  Jdhnafm,  10  La.  Ann.  456;  Umted  States  v.  Pirates,  5  Wheat.  184; 
two  counts,  one  for  malicious  shooting  with  intent  to  kill,  and  the  other  for 
malicious  shooting  with  intent  to  wound:  Candy  v.  State,  8  Neb.  482;  aevenl 
counts,  all  charging  the  offense  of  stabbing  and  cutting,  but  with  a  different 
intent  in  each  count:  Regina  v.  Strange,  8  Car.  &  P.  172;  counts  charging 
sedition,  attending  a  seditious  meeting,  and  a  riot:  Regina  v.  Fusseil^  3  Cos 
0.  C.  291;  ^^e  counts  charging  arson  in  firing  the  houses  of  different  owners^ 
since  it  was  shown  at  the  opening  of  the  evidence  that  the  five  houses  were 
in  a  row,  and  that  one  fire  burnt  them  all:  Regina  v.  Trueman,  8  Oar.  &  P. 
727;  several  counts  charging  the  defendant  with  setting  fire  to  a  building  de- 
scribed in  the  various  counts  as  in  the  occupation  of  different  persons,  and 
also  with  setting  fire  to  goods  in  a  building  so  described:  Regina  v.  Dans,  8 
Fost.  &  F.  19;  see  also  Nevrman  v.  State,  14  Wis.  393  (but  election  may  be 
compeUed  where  distinct  arsons  are  charged:  State  v.  Smaliey,  60  Vi.  730); 
counts  charging  robbery  by  putting  in  fear  and  by  violence:  State  v.  MaOom, 
75  Mo.  355;  two  counts,  the  first  charging  the  crime  of  burglary  to  have  been 
committed  in  the  daytime,  and  the  second  at  night:  Oonsales  v.  State,  12  Tex. 
App.  657;  counts  charging  burglary  and  larceny:  State  v.  Turner,  63  Mo.  436; 
or  burglary,  grand  larceny,  and  receiving  stolen  goods:  People  v.  Baker,  3  Hill, 
159;  counts  charging  the  forging  of  a  bill  of  exchange,  and  of  the  acceptance 
and  indorsement  thereof:  Rex  v.   Young,  Peake's   Add.  Cas.  228;   counts 
charging  larceny  and  receiving  stolen  goods,  or  entering  a  house  with  intent 
to  steal,  and  varying  the  ownership  of  the  property  in  the  different  counts: 
Rex  V.  Beetm,  2  Car.  &  K.  961;  Beasley  v.  People,  89  IlL  571;  State  v.  Nebom, 
29  Me.  329;  Commonwealth  v.  Dobbin,  2  Pars.  Gas.  380;  People  v.  Thon^son, 
28  Gal.  214;  counts  charging  larceny  and  receiving  stolen  goods:  State  v.  Ho- 
gan,  R.  M.  Gharlt.  474;  Ke^/erv.  State,  4  Ind.  246;  State  v.  Daubert^  42  Mo. 
242;  State  v.  Morrison,  85  N.  G.  561;  State  v.  Hazard,  2  R.  L  474;  8.  0.,  60 
Am.  Bee.  96;  Hampton  v.  State,  8  Humph.  69;  S.  G.,  47  Am.  I>ec.  599;  Dowdf 
V.  Commonwealth,  9  Gratt.  727;  S.  G.,  60  Am.  Dec.  314;  but  see  State  v.  Jones, 
82  N.  0.  685;  counts  charging  larceny  or  grand  larceny  and  embezsdement: 
Orijitii,  V.  State,  36  Ind.  406;  State  v.  Porter,  26  Mo.  201;  counts  charging 
embezzlement  and  obtaining  money  by  false  pretenses:  State  v.  Lincoln,  49 
K.  H.  464;  counts  charging  the  obtaining  of  money  under  false  pretenses,  and 
obtaining  the  signature  to  a  note  by  false  pretenses:  State  v.  House,  55  Iowa* 
466;  counts  charging  the  defendant  as  principal  in  the  first  and  second  de- 
gree: Regina  v.  Gray,  7  Gar.  &  P.  164;  State  v.  Testerman,  68  Ma  408;  counts 
charging  the  defendant  as  accessary  before  and  after  the  fact:   Regina  v. 
Blackson,  8  Gar.  &  P.  43;  Tompkins  v.  State,  17  Oa.  356;  and  a  count  for  main- 
taining a  house  of  ill-fame  under  the  statute,  and  a  count  for  maintaining  a 
disorderly  house  at  common  law,  may  be  joined  in  one  indictment^  and  if 
both  counts  refer  to  the  same  transaction,  the  defendant  is  not  entitled  to 
compel  the  prosecution  to  elect:  Commonwealth  v.  ItmaJd,  134  Mass.  201. 

But  though  in  cases  such  as  the  above,  which  fall  under  the  general  rule 
above  stated,  election  is  not  usually  required,  yet  it  must  be  remembered 
that  this  matter  is  one  within  the  wise  and  humane  discretion  of  the  court 
(see  if^ra),  that  the  rule  is  merely  a  general  one,  commonly  acted  upon  by 
judgety  but  not^  however,  binding  upon  them;  and  therefore^  even  in  such 
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cases,  should  the  court  deem  it  to  be  just  and  right,  it  seems  that  it  may 
eompel  the  prosecation  to  elect:  See  MeOregor  ▼.  Stale,  16  Ind.  9;  Stale  ▼. 
Daubert,  42  Mo.  242;  Petteev,  Camnumwealth,  126  Mass.  245.  Bat  where  the 
eoants  vary  the  charge  merely  in  form,  there  will  of  course  be  no  election: 
Stewart  v.  State^  G8  Ga.  677;  see  Engleman  v.  State,  2  Ind.  91;  S.  C,  52  Am. 
Dec  494. 

Whxn  Election  is  Rbquirbd.  —  We  have  seen  that  there  is  no  objection 
m  point  of  law  to  the  joinder  of  distinct  offenses  growing  out  of  different 
transactions  in  one  indictment:  See  note  to  Ben  r.  State,  58  Am.  Dec.  247» 
248,  giving  instances;  but  if  this  is  done,  the  court  frequently  exercises  its 
discretion  to  compel  the  prosecution  to  elect,  since  such  a  joinder  tends  to 
embarrass  the  prisoner,  and  confound  him  in  his  defense;  and  if  such  is  the 
ease,  the  court  ought  to  require  an  election:  Engleman  v.  State,  2  Ind.  91; 
&  C,  52  Am.  Dec.  494;  StaU  v.  Ahrahama,  6  Iowa,  117;  S.  0.,  71  Am.  Dec. 
399;  StaU  v.  McPherson,  9  Iowa,  53;  State  v.  Caxeau,  8  La.  Ann.  109;  State 
T.  Porter,  26  Mo.  206;  State  ▼.  Lincoln,  49  N.  H.  464;  Kane  r.  People,  8 
Wend.  203,  211;  CommonweaUh  ▼.  OOkejne,  7  Serg.  ft  R.  469;  S.  C,  10  Am. 
Dec  475;  Begina  t.  Heytoood,  1  Leigh  &  C.  451;  S.  C,  9  Cox  C.  C.  479;  S.  C, 
10  L.  T.,  N.  S.,  464.  Some  of  the  early  cases  would  seem  to  confine  the  action 
ef  the  court  in  this  respect  to  cases  where  distinct  felonies  are  charged: 
Regima  ▼.  Heywood,  Kane  v.  People,  and  CommonweaUh  v.  OiUespie,  eupra; 
but  as  the  whole  matter  is  discretionary  (see  ir{fra),  no  reason  is  perceived 
why  it  may  not  extend  to  joinders  of  misdemeanors,  or  of.  misdemeanors  and 
felonies,  as  well  as  to  joinders  of  felonies;  and  at  the  present  day,  the  dis- 
tinction seems  not  to  be  generally  regarded:  See  Wharton's  Orim.  PI.  ft  Fr., 

In  South  Carolina  it  is  held  that  the  proper  practice,  where  two  or  more 
distinct  offenses  are  charged,  is  to  require  the  prosecuting  ofScer  to  select 
one  of  the  offenses,  and  confine  himself  to  it,  even  though  no  motion  to  that 
effect  is  made  by  the  accused:  State  v.  Scott,  15  S.  C.  436;  Stale  v.  Nelson,  14 
Rich.  169,  172.  And  also  if  the  counts  are  so  numerous  as  to  embarrass  the 
defense,  the  court,  in  the  exercise  of  its  discretion,  may  compel  the  prose- 
cutor to  elect  on  which  charge  he  will  proceed:  State  v.  Nelson,  29  Me.  329; 
and  if  by  reason  of  the  nature  of  the  offeuses  charged,  or  because  of  the  mode 
of  proof,  or  because  of  the  joinder  of  another  party  in  one  count,  there  is  a 
possibility  of  prejudice  to  the  defendant  at  his  trial,  he  may  move  that  the 
prosecution  elect:  Pettes  v.  Commonwealth,  126  Mass.  242. 

When  two  or  more  distinct  offenses  occurring  at  different  times  are  joined 
in  one  indictment,  it  is  proper  to  compel  the  prosecutor  to  elect  upon  which 
count  he  will  proceed:  Younij  v.  King,  3  Term  Rep.  106;  Regina  v.  Barry,  4 
Fost.  ft  F.  389.  Thus  when  the  prisoner  fired  at  a  person,  and  fifteen  min- 
utes afterwards,  after  he  had  gone  to  another  place,  fired  at  him  again,  there 
were  two  offenses,  and  the  state,  it  was  held,  should  be  put  to  an  election: 
Williams  v.  Stale,  77  Ala.  53.  But  where  the  prisoner  fired  at  another's 
mules,  and  three  minutes  afterwards  fired  again,  this  was  one  offense  only: 
Busby  V.  State,  77  Id.  66.  lint  where  an  indictment  for  incest  contained  a 
eotint  charging  the  cnnic  to  liave  been  committed  April  1,  1884,  and  another 
count  charging  it  to  have  beeu  committed  April  1,  1882,  and  on  divers  other 
days  between  the  two  dates,  the  prosecution,  it  was  held,  should  be  compeUed 
to  elect:  Stale  v.  Lawrence,  19  Neb.  307.  And  so  where  several  distinct  and 
separate  arsons  were  charged:  State  v.  Smally,  50  Vt.  736.  Where  two  de- 
fendants were  indicted  for  a  conspiracy  and  for  a  libel,  and  when  the  prose- 
cution closed  its  case  there  was  evidence  against  both  as  to  the  conspiracy. 
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Imt  no  evidence  against  one  of  them  as  to  the  libel,  the  jndge  considered 
that  it  was  fairer  that  the  prosecution  should  elect  upon  which  chaige  hm 
wonld  proceed,  and  he  accordingly  did  so:  Begina  v.  Murphff^  8  Gar.  ft  P. 
297.     And  so  where  the  defendants  were  jointly  indicted  for  rape,  and  it 
peared  that  one  act  was  committed  by  one  defendant  in  the  absence  of 
other,  and  that  another  act  was  committed  subsequently  in  another  place  by 
the  other  defendant,  without  assistance,  there  were  here  two  distinct  offenses* 
and  the  prosecution  was  properly  required  to  elect  as  to  the  one  on  which  it 
would  proceed:  State  v.  Broum,  58  Iowa,  298.    In  view  of  the  rule  that  a  party 
indicted  as  a  principal  cannot  be  convicted  as  an  accomplice,  and  vice  vermk, 
as  well  as  on  account  of  the  difference  in  the  rules  of  evidence  applicable  to 
such  diverse  prosecutions,  the  motion  to  compel  an  election  in  sncfa  caao 
■hould  be  sustained:  Simms  v.  State,  10  Tex.  App.  131;  Seghui  v.  Braunomt 
14  Cox  C.  C.  394.    The  offenses  of  exhibiting  a  gambling  device,  and  of  know- 
ingly permitting  it  to  be  exhibited  in  a  house  owned  or  occupied  by  the  ao-> 
cused,  are  separate  offenses  under  the  Arkansas  statute;  and  if  charged  in 
one  indictment,  the  state  may  be  required  to  elect:  State  v.  Morris,  45  Ark. 
62.     Where  a  defendant  is  charged  with  larceny  in  four  indictments,  tho 
indictments  may  be  treated  as  one  indictment  with  several  counts,  aad  the 
prosecution  may  be  compelled  to  elect:  State  v.  McNeill,  93  N.  C.  552. 
Where  an  indictment  in  its  first  count  charged  the  forgery  of  a  certain 
instrument  set  out  in  fuU,  and  in  its  second  count  the  uttering  of  "said  in- 
strument,'* and  the  state  elected  to  stand  on  the  second  count  alone,  it  was 
held  that  the  first  count  not  being  stricken  out,  the  inoonqtleteneas  of  the 
second  could  be  supplied  by  reference  to  the  first:  Boiea  v.  State,  13  Tax. 
App.  650. 

However,  as  in  the  cases  where  the  court  refuses  to  compel  an  election,  so 
in  these  cases  the  whole  matter  is  one  of  discretion,  for  though  in  point  of 
law  various  distinct  offenses  may  be  joined  in  one  indictment,  and  this  fur- 
nishes no  ground  of  demurrer  or  motion  in  arrest  of  judgment^  note  to  Bern 
V.  State,  58  Am.  Dec.  247,  StaU  v.  Smaller,  50  Vt.  736,  such  joinder  is  sub- 
ject to  the  power  of  the  court  to  quash  the  indictment  or  compel  an  election; 
and  therefore  it  would  seem  that  the  court  may  require  the  trial  of  the  whole 
indictment  to  the  same  jury;  and  may  in  the  interests  of  justice,  even  though 
the  indictment  charge  distinct  offenses,  refuse  to  compel  an  election:  Cbm* 
jnonweaUh  v.  Hille,  10  Oush.  530;  Pettee  v.  ComnumweaWi,  126  Mass.  245; 
Teat  V.  State,  53  Miss.  439;  Wright  v.  State,  4  Humph.  194;  CuA  v.  State^  19 
Id.  Ill,  113;  and  cases  cited  in  the  note  to.  Ben  v.  State,  58  Am.  Dec  248; 
see  also  Ni^Vo. 

Ck>MPELLiNO  Elbotion  IS  DiBCBSTioNAJiT.  When  several  offenses  are 
joined  in  one  indictment,  a  motion  on  the  part  of  the  prisoner  to  compel  the 
prosecution  to  elect  on  which  of  the  counts  he  will  proceed  is  addressed  to 
the  discretion  of  the  court,  to  be  exercised  under  an  enlightened  sense  of 
justice  and  humanity:  McGregor  v.  State,  16  Ind.  9;  OrigUh  v.  State,  96  Id. 
406;  Beaty  v.  State,  82  Id.  228;  Danti  v.  State,  87  Id.  398;  Baker  v.  State,  4 
Ark.  56;  State  v.  Cozeau,  8  La.  Ann.  109;  State  v.  Flye,  26  Me.  312;  State  v. 
Nelemt,  29  Id.  329;  CommoTnoeaWi  v.  HUU,  10  Gush.  530;  PetteB  v.  Conunoii- 
wealth,  126  Mass.  245;  Sarali  v.  State,  28  Miss.  267;  S.  C,  61  Am.  Dec.  544; 
Teat  V.  State,  53  Miss.  439;  StaU  v.  Jackaon,  17  Mo.  544;  S.  C,  59  Am.  Deo. 
281;  State  v.  Leonard,  22  Mo.  449;  State  v.  Porter,  26  Id.  206;  State  v.  Orof, 
37  Id.  463;  State  v.  Daubert,  42  Id.  242;  State  v.  Pitte,  58  Id.  566;  State  v. 
Lheoln,  48  K.  H.  464;  People  v.  Baker,  3  Hill,  159;  LaBeau  v.  People,  38 
How.  Fr.  66^  69;  PeopU  v.  White,  55  Barb.  606;  Taif  v.  People,  12  Hun,  212; 
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CommaitweaUh  v.  BhrdmO,  ^  Pa-  St  482;  State  ▼.  Hcaard^  2  R.  I.  474;  S.  C, 
60  Am.  Dec  96;  Wrigki  y.  Siaie,  4  Humph.  194;  Bamptan  v.  Stale,  8  Id.  69; 
S.  C,  47  Am.  Dec.  599;  Dowdy  v.  CommonweaUh^  9  Oratt.  727;  8.  C,  60  Am. 
Dec  314;  United  Staiee  v.  Bennett,  17  BUtchf.  357,  362;  Begina  v.  Fu8»ell,  3 
Ooz  G.  0.  291;  Beffina  v.  TVttcmasi,  8  Car.  ft  P.  727;  Young  v.  JTin^,  3  Term 
B^.  106;  1  Starkie'e  0.  P.  36;  Wharton's  Cr.  PL  &  Pr.,  see  296;  1  BUhop'a 
Cr.  P.,  eee.  449;  asd  cases  cited  in  the  note  to  Ben  v.  State,  68  Am.  Dec 
249.  And  ordinarily  the  action  of  the  court  upon  the  motion,  whether  in 
granting  or  denying  it»  is  not  open  to  review  in  the  appellate  court,  and  is 
not  assignable  as  error:  Note  to  Ben  v.  State,  supra;  Weinzorpflin  v.  State,  7 
Blackf.  186;  Griffith  v.  State,  36  Ind.  406;  MersJion  v.  State,  51  Id.  14;  Beaip 
▼.  State,  82  Id.  228;  State  ▼.  Porter,  26  Mo.  201;  People  v.  Baker,  3  Hill, 
159;  People  ▼.  WfdU,  55  Barb.  606;  La  Beau  v.  People,  33  How.  Pr.  66,  69; 
WrigJU  V.  State,  4  Humph.  194;  Hampton  ▼.  State,  8  Id.  69;  S.  C,  47  Am. 
Dec.  599;  Gash  v.  iS»a^  10  Humph.  Ill,  113.  But  it  is  to  the  sound  discre- 
tioa  of  the  trial  court  that  this  matter  is  submitted;  and  if  it  is  manifested 
libat  the  discretion  has  been  abused,  to  the  obvious  and  palpable  detriment  of 
the  accused,  this  may  justify  the  granting  of  a  new  trial:  State  v.  Gray,  37 
Mo.  464;  State  v.  Daubert,  42  Id.  242;  Womack  v.  State,  7  Cold.  508;  State  v. 
Nelson,  14  Rich.  169,  172;  Fisfier  v.  State,  33  Tex.  792;  Simms  v.  State,  10  Tex. 
App.  131.  But  a  refusal  to  compel  an  election  between  two  or  more  trans- 
actions referable  to  a  count  on  which  there  is  an  acquittal  presents  no  error 
injurious  to  the  defendant:  Clark  v.  State,  47  N.  J.  L.  556. 

In  Sooth  Carolina  it  is  held  that  where  distinct  felonies  are  chai^d,  it 
»  proper  to  require  an  election,  though  no  motion  to  this  e£fect  be  made  by 
the  prisoner's  counseL  And  in  a  case  where  the  indictment  charged  felony 
and  misdemeanor,  and  a  general  verdict  waa  rendered,  the  report  leaving  i^ 
doubtful  whether  the  jury  had  been  fully  instructed  as  to  the  effect  of  such 
a  finding,  and  that  they  might  convict  on  any  one  of  the  counts,  a  new  trial 
was  ordered:  StaU  v.  Nelson,  14  Rich.  169,  172;  see  State  v.  Scott,  15  &  C. 
436. 

And  in  Texas,  it  was  said  that  it  was  error  to  compel  an  election  on  an 
indictment  for  burglary  containing  two  counts,  one  charging  the  offense  to 
have  been  committed  in  the  daytime,  and  the  second  at  night:  Gotttales  v. 
State,  12  Tex.  App.  657.  But  even  conceding  that  this  was  a  gross  abuse 
of  discretion,  if  the  counts  are  for  substantially  the  same  offense,  the  accused 
will  have  his  plea  of  former  jeopardy,  and  it  would  be  futile  to  grant  a  new 
trial  at  the  behest  of  the  prosecution:  See  the  principal  case. 

At  What  Point  in  Prooress  of  Case  ELEcnoN  mat  bi  REQimtED.  — 
If  the  indictment  shows  upon  its  face  that  an  election  is  proper,  the  motion 
may  be  made  when  it  is  read:  Gilbert  v.  State,  65  Ga.  449;  Tay  v.  People,  12 
Hun,  212.  Otherwise  the  motion  may  be  mado  as  soon  as  the  prosecuting 
officer  has  introduced  sufficient  evidence  to  demonstrate  the  advisability  and 
propriety  of  granting  the  motion;  but  as  a  general  rule,  the  motion  should 
be  made  and  decided  before  the  defendant  introduces  any  evidence:  Lunn  v. 
State,  44  Tex.  85;  Fishery.  State,  33  Id.  792;  Simms  v.  State,  10  Tex.  App.  131; 
Oilhert  v.  State,  65  Ga.  449;  Begkia  v.  Murphy,  8  Car.  &  P.  297.  Yet  where  the 
repugnancy  does  not  appear  until  all  the  evidence  is  in,  the  motion  to  elect  has 
been  held  to  be  in  time  if  made  before  verdict:  Womack  v.  State,  7  Cold.  508; 
JBlam  V.  State,  26  Ala.  48;  Johnson  v.  State,  29  Id.  62:  Wa^  v.  State,  14  Smedea 
&  M.  120;  State  v.  Lineoln,  49  N.  H.  464.  But  though  the  prosecution  may  elect 
at  any  time  before  verdict,  it  should  ordinarily  be  done  before  summing  up: 
Wooc(/brd  v.  People,  62  N.  Y.  117.    And  after  a  general  verdiot  in  cane  of  a 
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misjoinder,  the  prosecator  cannot  elaet  ft  particnlw  ooont^  bat  mnrt  enter  a 
noL  pros,  as  to  the  connta  on  which  judgment  is  not  longht:  8taie  ▼.  Bee^ 
W  N.  C.  442;  Stale  v.  Cfroabiff  4  La.  Ann.  434. 

If  defendant  has  pleaded  not  gnilty,  he  should  be  allowed  to  withdraw  his 
plea  in  order  to  demand  election;  but  there  is  no  inoongniity  in  permitting 
him  to  require  such  election  while  his  plea  of  not  guilty  is  pending:  Siate  ▼• 
Abrahams,  6  Iow%  117;  a  C,  71  Am.  Dec.  399;  Staiev.  Hale^  44  linn,  ML 
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WjkOE    THAT    IlLBQAL    TeSTIMONT    HAS    BESN    PXBMITTBD   TO   Go   TO  JuST 

without  objection  is  not  ground  for  allowing  other  testimony,  inadmis- 
sible under  the  rules  of  evidence,  to  be  given  when  objection  thereto  » 
made. 

OOITTENTS  OF   MSMOBAKDUM    WhICH  IS  IM  COUHT  OAMNOT    BB   PBOVXD  BT 

Parol  for  any  purpose.  What  is  in  writing  must  be  proved  by  tfao 
writing  itself. 

Pabtt  Asking  Wmrxss  Question  cannot  Objbct  to  his  Answbe  if  it  be 
responsive  to  the  question. 

ftuuNQS  of  Ck>nBT  Below,  though  Ebbonbous,  abb  not  Ground  fOB 
Rbvebsal  of  a  judgment,  where  it  appears  from  the  record  that  the  ap 
pellant  has  not  been  injured  by  theuL  And  for  the  purpose  of  deter- 
mining whether  or  not  he  has  been  injured  thereby,  it  is  proper  to  look 
to  the  whole  record,  and  not  to  that  part  only  wldch  precedes  and  in* 
eludes  the  particular  ezceptiott  under  consideratioiL 

Opinion  of  Witness  as  to  "  Physical  OAPAonr"  of  Tbstatob  to  hold 
conversations,  testified  to  by  another  witness  as  having  taken  place  at  a 
time  when  the  witness  whose  opinion  is  asked  was  not  present^  is  not 
oompetent  evidence* 

T^  Lay  Proper  Founoation  to  Discredit  Witness  by  proof  of  anything 
he  may  have  said,  it  is  not  sufficient  to  merely  direct  his  attention  to 
dates,  names,  and  other  attendant  circumstances,  but  he  must  also  be 
asked  whether  or  not  he  has  said  or  declared  that  which  is  intended  to 
be  proved. 

<?atbators  are  Entttlbd  to  Offeb  Rebuttino  Evidence  only,  after  the 
oaveatees  have  closed  their  case,  and  it  is  not  error  for  the  court  to  than 
refuse  to  admit  testimony  which  was  properly  admissible  upon  the  ex- 
amination in  chief  of  the  witness. 

•CooBT  HAS  Right  of  its  Own  Motion  to  Modify  Prayer.  It  may  re- 
ject all  the  prayers  asked,  and  instruct  the  jury  in  its  own  words^  or  it 
may  grant  the  prayers  with  such  explanations  or  qualifications  as  may 
be  necessary  to  a  proper  understanding  of  the  case. 

Tbbm  ''Crbdible  Witness,"  as  Applied  to  Attbstino  Withbbs  to 
Will,  means  a  witness  who  was  competent  at  the  time  of  tlM  atteffea- 
tion. 

Wun  that  QuBBnoN  of  Law  was  Submitted  to  Juby  is  not  Gboubs 
lOB  Rbvebsal,  unless  objection  is  made  at  the  triaL  And  this  objao^ 
tion  must  appear  affirmatively  upon  the  record,  and  is  not  to  be  lift  M  a 
matter  of  inference. 
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Law  ot  Maktlaivd  dobs  not  RsQinBS  that  Tbstator  should  Ask  Sub? 
SCRIBING  Witnesses  to  his  will  to  attest  it.  His  assent  either  express 
or  implied  is  sufficient,  provided  the  act  be  done  with  his  knowledge, 
and  not  in  a  clandestine  or  fraudulent  way. 

Maxim,  Non  Quod  Dictum,  bed  Quod  Factum  est,  Inspioitur,  holds 
good  in  the  execution  of  wills  as  well  as  of  deeds. 

Btxbt  Pebson  is  Presumed  to  be  or  Sound  Mind  and  Memort,  unless 
the  contrary  is  proved.  The  burden  of  proof  is  therefore  upon  the  party 
who  asserts  unsoundness  of  mind,  unless  a  previous  state  of  insanity  is 
proved,  in  which  case  the  burden  is  shifted  to  him  who  claims  under  the 
wilL 

AiTER  Probate  of  Will,  Sanity  of  Testator  is  alwatb  Presxtmed  in 
favor  of  the  will,  and  insanity  must  be  proved  by  him  that  alleges  it. 

Probate  of  Will  Means  Proof  of  its  Formal  Execution. 

Will  is  Dult  Executed  bt  Testator  where  he  affixes  his  mark  thereto  by 
the  assistance  of  one  of  the  subscribing  witnesses  by  the  request  or  with 
the  assent  of  the  testator,  and  on  being  asked  if  he  acknowledges  the 
same  to  be  his  mark,  or  words  to  that  effect,  assents,  and  being  asked  if 
he  wishes  the  witnesses  present  to  attest  it  as  his  last  will  and  testament^ 
assents,  and  the  witnesses  attest  the  same  by  subscribing  their  names 
thereto,  by  his  request,  in  his  presence,  and  in  the  presence  of  each  other, 
provided  such  testator  was  at  the  time  of  sound  and  disposing  mind,  and 
mentally  capable  of  executing  a  valid  deed  or  contract. 

Person  of  Sound  Mind  mat  Dispose  of  his  Propertt  in  Ant  Manner 
he  pleases,  consistent  with  the  policy  of  the  law,  and  it  is  not  a  valid 
objection  to  a  will  that  the  testator  gave  his  property  to  his  wife  or  to 
strangers  to  his  blood,  provided  he  was  mentally  competent  and  free  from 
ondne  influence  at  the  time. 

It  m  NOT  Sufficient  to  Avoid  Will  that  its  Dispositions  are  Impru- 
dent and  not  to  be  accounted  for. 

Ihfluenoe  Such  as  to  Vitiate  Will  must  be  Unlawful,  and  most  be 
exerted  to  such  a  degree  as  to  amount  to  force  or  coercion,  destroying 
free  agency.  It  must  be  more  than  the  influence  of  affection  or  attach- 
ment»  or  the  mere  desire  of  gratifying  the  wishes  of  another,  and  ther* 
must  be  satisfactory  proof  that  the  will  was  obtained  by  this  coercion. 

Oapaotft  to  Make  Will  is  not  Affected  bt  Age,  Sickness,  extreme 
distress,  or  debility  of  body,  if  sufficient  intelligence  renuun. 

Jury  have  No  Right  to  Reject  Will  because  they  think  its  provisions 
are  unjust  and  injudicious,  although  its  provisions  may  be  considered  by 
them  in  deciding  the  question  of  the  testator's  capacity  or  incapacity. 

Will  mat  be  Established  against  Evidence  of  One  of  three  subscribing 
witnesses  thereto. 

Appeal.  The  sevenih  exception  was  as  follows:  Dr.  Belt, 
a  witness  on  the  part  of  the  caveators,  being  asked,  upon  cross- 
examination  by  the  caveators,  upon  what  portion  of  the  testi- 
mony of  the  witness  Scott  he  founded  his  opinion  of  Higgins's 
capacity,  said  it  was  from  Scott's  statement  that  Mr.  Higgins 
had  talked  to  the  last,  but  was  unable  to  repeat  any  conversa- 
tion detailed  by  the  witness  Scott  upon  which  he  had  based 
his  opinion.    'Die  caveators,  as  rebutting  evidence,  asked  Scoit 


668  HiGGTNs  V.  Carlton.  [MarylaxKl. 


fhe  following  question:  Dr.  Belt,  in  his  examination,  havi 
stated  that  he  predicated  his  opinion  of  Mr.  Higgins's 
city  to  execute  a  valid  deed  or  contract  upon  what  he  B&im 
or  knew  of  him,  and  in  part  upon  your  evidence,  now  stattt^ 
whether  or  not  in  said  evidence  you  stated  that  Mr.  Higgima. 
was  irrational  and  wandering  in  his  conversations,  or  other- 
wise.    To  this  question  the  caveatees  objected,  and  the  courft 
sustained  the  objection,  and  refused  to  permit  the  witness  U> 
answer  it;  to  this  ruling  of  the  court  the  caveators  objected^ 
The  caveators'  third  prayer  was  as  follows:  "Unless  the  jurj 
shall  believe  from  the  evidence  that  the  signature  or  mark  oF 
John  Higgins  to  said  paper  was  attested  and  subscribed  hy 
three  or  four  credible  witnesses  in  his  presence,  they  must 
find  on  the  first  issue  for  the  caveators."   This  was  granted^ 
with  the  following  modification:  "And  that  the  meaning  of 
the  language  '  credible  witnesses '  is,  that  at  the  time  of  the 
execution  of  the  will  the  subscribing  witnesses  were  not  ii>- 
competent  to  testify  by  reason  of  infancy,  insanity,  or  mental 
imbecility,  or  any  other   cause."    The  fifth  prayer  of  the- 
caveators  was  as  follows:  "  Unless  the  jury  believe  from  the^ 
evidence  that  the  said  paper  writing  was  attested  by  the  sub- 
scribing witnesses  at  the  request  of  the  said  John  Higgins,. 
they  must  find  on  the  first  issue  for  the  caveators."    This  was- 
given  with  the  following  modification:  "  But  it  is  a  sufficient 
request  on  the  part  of  the  testator,  if  the  jury  find  from  th& 
evidence  aforesaid  that  he  sent  for  the  witness  Stephen  t<^ 
write  his  will,  and  after  the  same  was  read  to  and  approvecl 
by  him,  he  was  asked  by  said  Stephen  if  he  wished  to  execute- 
the  said  will  at  that  time  or  next  day,  and  replied,  'The  sooner 
the  better,'  and  desired  them  to  wait  for  Mr.  Gallant,  as  a  wit- 
ness, as  he  was  younger  than  Mr.  Carroll;  and  if  the  jury  fur- 
ther find  that,  after  the  testator  had  made  his  mark  in  the 
manner  stated  in  the  evidence,  he  was  asked  by  the  said 
Stephen  if  he  desired  him,  Mr.  Gallant,  and  Mr.  Scott,  all  of 
whom  were  then  present,  to  attest  his  mark  or  signature  to^ 
said  paper,  and  that  he  said  he  did,  or  assented  by  a  nod, 
and  thereupon  the  said  named  parties  did  attest  the  same  iik 
his  presence."    The  prayers  of  the  caveatees,  referred  to  ii^ 
the  opinion  of  the  court,  are  as  follows:  1.  If  the  jury  believe 
from  the  evidence  that  the  said  John  Higgins  affixed  hifr 
mark  to  the  paper  writing  propounded  as  his  last  will,  and 
that  in  doing  so  he  was  assisted  by  the  witness  Stephen,  bjr 
the  request  or  with  the  assent  of  said  Higgins,  and  that  there^ 
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tipon  the  said  Higgins  was  asked  if  he  acknowledged  the  same 
to  be  his  mark,  or  words  to  that  effect,  to  which  he  assented,  and 
that  thereupon  he  was  asked  by  the  said  Stephen  whether  he 
wished  the  witnesses  Gallant,  Scott,  and  himself  to  attest  it  as 
his  last  will  and  testament,  or  words  to  that  effect,  to  which 
he  assented,  and  thereupon  said  witnesses  did  attest  the  same 
by  subscribing  their  names  thereto,  by  his  request,  in  his 
presence,  and  in  the  presence  of  each  other,  said  ^  paper 
writing  was  then  delivered  by  said  Stephen  to  the  testator, 
and  that  the  testator  then  handed  said  paper  writing  to  his 
wife,  and  requested  her  to  take  care  of  it, — then  the  said 
paper  writing  was  duly  executed,  provided  the  jury  shall 
further  find  that  at  such  execution  the  testator  was  of  sound 
^Lnd  disposing  mind,  and  mentally  capable  of  executing  a 
valid  deed  or  contract.  The  other  prayers  of  the  caveatees, 
to  which  exceptions  were  taken,  are  as  follows:  2.  That  the 
presumption  of  law  is  in  favor  of  the  sanity  of  the  testator, 
jind  of  his  capacity  to  make  a  will,  and  the  burden  of  proof 
is  on  the  caveators  to  establish  a  want  of  testamentary  cap%> 
•city,  in  order  to  justify  the  jury  in  setting  aside  the  will  on 
that  ground.  4.  It  is  not  sufficient  to  avoid  a  will  and  testa- 
ment that  its  dispositions  are  imprudent,  and  not  to  be  ac- 
counted for.  6.  If  the  jury  believe  from  all  the  evidence  in 
the  cause  that  the  only  influence  ever  possessed  or  exercised 
by  Mary  Higgins,  his  wife,  over  the  testator,  her  husband,  was 
that  of  a  kind  and  affectionate  wife,  gained  by  her  virtues, 
nffection,  and  kindly  offices  and  attentions,  then  the  existence 
of  such  an  influence  so  possessed,  acquired,  and  exerted  is  of 
Itself  no  ground  for  setting  aside  the  will*  7.  Every  person 
of  twenty-one  years  of  age  is  presumed  to  be  of  sound  mind 
and  competent  to  make  a  will,  and  this  presumption  extends 
throughout  bis  life,  no  matter  to  what  age  he  may  live;  the 
ctitis  of  establishing  incapacity  is  on  the  parties  who  assail 
the  will;  extreme  old  age  does  not  of  itself  disqualify  a  per- 
son for  making  a  will;  the  law  looks  only  to  the  competency 
of  the  understanding,  and  neither  age  nor  sickness,  nor  ex- 
treme distress  nor  debility  of  body,  will  affect  the  capacity  to 
make  a  will,  if  sufficient  intelligence  remain.  11.  That  if 
the  jury  find  from  the  evidence  in  the  cause  that  John  Hig- 
gins was,  at  the  time  of  executing  the  will  referred  to  in  this 
-case,  of  sound  and  disposing  mind,  and  capable  of  making  a 
valid  deed  or  contract,  then  he  was  in  the  possession  of  that 
'description  of  mental  capacity  which  is  required  by  the  testa- 
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mcntary  act  of  this  state,  and  that  the  meaiiiDg  of  the  words 
'*  sound  and  disposing  mind,  and  capable  of  making  a  valid 
deed  or  contract,"  in  respect  to  the  disposition  of  his  property 
by  last  will  and  testament,  is,  that  he  must  have  had  suffi- 
cient capacity,  at  the  time  of  executing  the  said  will,  to  make 
a  disposition  of  his  estate  with  judgment  and  understanding 
in  reference  to  the  amount  and  situation  of  his  property  and 
the  relative  claims  of  the  dififerent  persons  who  should  have 
been  the  objects  of  his  bounty.  But  the  meaning  of  the 
words  ^'judgment  and  understanding"  is  not  that  the  jury 
should  reject  the  will  because  they  may  believe  that  it  is  in 
its  provisions  unjust  and  injudicious,  although  the  provisions 
of  the  will  may  be  considered  by  them  in  deciding  the  ques- 
tion as  to  the  capacity  or  incapacity  of  the  testator.  12.  That 
from  the  whole  evidence  in  the  case,  it  is  competent  for  the  jury 
to  find  the  due  execution  of  the  will  in  issue  and  a  sufficient 
testamentary  capacity  in  the  testator,  although  one  of  the  sub- 
scribing witnesses  may  have  testified  against  the  due  execution 
of  the  will  aforesaid,  and  against  the  testamentary  capacity 
of  the  testator.  13.  That  the  influence  which  will  avoid  the 
will  must  be  exerted  to  such  a  degree  as  to  amount  to  force 
or  coercion,  destroying  free  agency;  it  must  not  be  the  influ- 
ence of  afiection  or  attachment,  nor  the  mere  desire  of  grati- 
fying the  wishes  of  another,  for  that  would  be  a  very  strong 
ground  in  favor  of  a  testamentary  act,  and  there  must  be  a 
satisfactory  proof  that  the  will  was  obtained  by  this  coercion, 
or  by  importunities  which  could  not  be  resisted,  so  that  the 
motive  was  tantamount  to  force  or  fear.  The  other  facts 
appear  from  the  opinion. 

Daniel  Clarkej  Thomas  F.  Bowiej  and  Thomas  G.  Pratlj  for 
the  appellants. 

James  Revell  and  Robert  J.  Brent^  for  the  appellees. 

By  Court,  Brent,  J.  This  case  arises  upon  a  caveat,  filed 
in  the  orphans'  court  of  Prince  George's  County,  to  the  wiU 
of  John  Higgins.  Issues  involving  execution,  testamentary 
capacity,  fraud,  and  undue  influence  were  sent  up  for  trial  to 
the  circuit  court  for  that  county.  Upon  application  by  the 
caveatees,  the  case  was  afterwards  removed  to  the  circuit 
court  for  Anne  Arundel  County,  and  it  now  comes  before  us 
upon  the  several  exceptions  taken  by  the  caveators  at  the 
trial  to  the  rulings  of  that  court. 

The  first  exception  alleges  error  in  the  court  in  refusing  to 


Fdb.  1868.]  HiQGiNS  t;.  Cablton.  671 

allow  a  witness  upon  cross-examination  to  testify  in  regard  to 
the  difference  between  the  contents  of  a  memorandum  and 
the  will  in  controversy.  It  is  necessary  in  deciding  upon  the 
admissibility  of  this  evidence  to  refer  to  a  part  of  the  testi- 
mony previously  given  by  this  witness.  He  was  the  attorney 
who  drew  the  will;  and  upon  his  examination  in  chief  had 
stated  that  it  *'  was  drawn  from  a  memorandum  placed  in  his 
hands  by  Mrs.  Higgins,  to  whom,  at  the  suggestion  of  Mr. 
Higgins,  he  applied  for  it."  Upon  cross-examination,  the 
caveators  asked  him  to  produce  this  memorandum.  This  he 
did,  and  handed  it  over  to  them.  Upon  further  cross-exam- 
ination, he  testified  to  certain  discrepancies  between  it  and 
the  will,  and  to  the  fact  ^^  that  in  drawing  the  will  he  did  not 
pursue  the  memorandum  exclusively."  He  was  then  asked 
"If  the  memorandum  differed  from  the  will  in  any  other  re- 
spects." Upon  objection  being  made  by  the  counsel  for  the 
caveatees,  the  court  refused  to  permit  the  question  to  be  an- 
swered. It  has  been  argued  that  the  evidence  was  admissible 
upon  three  grounds:  to  test  the  accuracy  of  the  recollection 
of  the  witness,  to  contradict  him,  and  to  prove  the  genuineness 
of  the  memorandum.  The  last  ground  is  wholly  untenable^ 
and  is  too  clearly  in  violation  of  the  rules  of  evidence  to  be 
seriously  entertained. 

As  a  general  proposition,  a  party  has  the  undoubted  rights 
upon  cross-examination,  to  test  the  accuracy  of  the  recollection 
of  a  witness,  and  to  show  that  his  statements  are  contradictory* 
But  this  cannot  be  done  in  violation  of  other  equally  well-set- 
tled rules.  The  memorandum  referred  to  had  not  been  given 
in  evidence  to  the  jury,  and  it  is  apparent  that  the  witness 
could  not  have  answered  the  question  put  to  him  by  the 
caveators,  without  proving  by  parol  a  part,  if  not  all,  of  its 
contents.  It  is  no  reason  in  favor  of  the  admissibility  of  this 
evidence  that  the  witness  had  been  permitted  to  speak,  with- 
out objection,  of  some  of  the  differences  between  this  memo- 
randum and  the  will.  The  fact  that  illegal  testimony  has 
been  permitted  to  go  to  the  jury  without  objection  cannot  be 
urged  as  a  ground  for  allowing  other  testimony,  inadmissible 
under  the  rules  of  evidence,  to  be  given  when  objection  is  made. 
This  memorandum  being  in  court,  its  contents  could  not  be 
proved  by  parol  for  any  purpose.  What  is  in  writing  must 
be  proved  by  the  writing  itself.  In  Queen^s  Case,  2  Brod.  &  B. 
288,  S.  C,  6  Eng.  Com.  L.  115,  the  following  question  was 
submitted  to  the  judges:  "Whether,  when  a  witness  is  cross- 
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examined,  and  upon  the  production  of  a  letter  to  the  witness 
under  cross-examination,  the  witness  admits  that  he  wrote 
that  letter,  the  witness  can  be  examined  in  the  court  below, 
whether  he  did  or  did  not  in  such  letter  make  statements,  such 
as  the  counsel  shall,  by  questions  addressed  to  the  witness, 
inquire  are  or  are  not  made  therein."  They  unanimously 
determined  that  the  evidence  was  inadmissible.  Abbott,  C.  J., 
in  delivering  their  opinion,  remarks:  "The  judges  do  not  con- 
ceive that  they  are  presuming  to  offer  any  new  rule  of  evidence, 
now  for  the  first  time  introduced  by  them;  but  that  they  found 
their  opinion  upon  what,  in  their  judgment,  is  a  rule  of  evi- 
dence  as  old  as  any  part  of  the  common  law  of  England, 
namely,  that  the  contents  of  a  written  instrument,  if  it  be  in 
existence,  are  to  be  proved  by  that  instrument  itself,  and  noi 
by  parol  evidence."  The  offer  in  this  case  is  clearly  within 
the  prohibition  of  the  rule,  for  the  question  could  not  have 
been  answered  without  proving  by  parol  the  contents  of  the 
memorandum. 

The  case  of  Burckmyer  v.  Whiteford,  6  GiU,  13,  if  any  author- 
ity is  needed,  disposes  of  the  second  exception.  The  witness 
was  asked  why  he  made  in  the  will  the  change  from  the 
memorandum,  in  reference  to  the  devise  of  the  lands  to  Mrs. 
Ferrall.  His  reasons  for  doing  so  are  certainly  responsive  to 
the  question.  Upon  bis  proceeding,  however,  to  give  them, 
the  very  party  asking  the  question  objected.  It  is  now  argued 
that  they  were  inadmissible,  because  the  necessary  inference 
of  their  being  irrelevant  was  raised  by  the  witness  stating,  "he 
did  not  consult  Higgins,  or  talk  with  him  upon  the  subject." 
The  reasons  given  by  the  witness  are  not  in  the  record,  nor  is 
it  necessary  that  we  should  know  what  they  were  in  determin* 
ing  the  point  as  it  is  presented.  Looking,  however,  tp  the  pre- 
ceding testimony,  the  inference  is  in  favor  of  their  relevancy, 
or  at  least  it  cannot  be  assumed  they  were  necessarily  irrele- 
vant. A  third  party,  at  the  request  of  Higgins,  may  have 
directed  the  alteration  to  be  made.  That  it  was  done  by  his 
authority,  and  for  reasons  satisfactory  to  him,  cannot  be 
doubted.  The  devise,  as  it  is  found  in  the  will,  was  approved 
by  Higgins,  for  this  witness  states,  that  after  preparing  the 
will,  "he  read  it  to  the  testator  verbatim  et  literatim^  who  rati- 
fied it."  We  do  not,  therefore,  perceive  that  there  .was  any 
error  or  injustice  done  to  the  appellants  in  permitting  the 
witness  to  answer  a  question  put  to  him  by  themselves. 

It  has  been  repeatedly  settled  by  the  decisions  of  this  court 
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that  a  judgment  will  not  be  reversed  where  it  appears  from 
the  record  the  appellants  have  not  been  injured  by  the  nilings 
of  the  court  below,  although  such  rulings  may  be  erroneous. 
For  this  purpose,  it  is  proper  to  look  to  the  whole  record,  and 
not,  as  was  argued  in  this  case,  to  that  part  only  of  the  record 
which  precedes  and  includes  the  particular  exception  under 
consideration.  We  think  it  unnecessary,  and  do  not  mean  to 
express  any  opinion  upon  the  question  presented  by  the  third 
exception.  The  error  there  complained  of,  even  conceding  the 
ruling  of  the  court  to  be  wrong,  does  no  injury  to  the  appel- 
lants. The  testimony  sought  to  be  elicited  by  them  is  after- 
wards given  by  the  witness  Scott,  and  is  found  in  the  evidence 
contained  in  the  seventh  exception.  He  there  assigns  his  rea- 
sons for  objecting  to  sign  the  will  in  controversy  as  one  of  the 
attesting  witnesses,  and  the  appellants  have  had  the  benefit 
oi  those  reasons  before  the  jury. 

The  fourth  exception  is  taken  to  the  refusal  of  the  court 
below  to  allow  a  witness  to  give  in  evidence  his  opinion  of  the 
''physical  capacity"  of  the  testator  to  hold  conversations  tes- 
tified to  by  another  witness,  the  witness  under  examination 
not  being  present.  It  is  properly  said  in  PhiUips  v.  Kingfield, 
19  Me.  379  [36  Am.  Dec.  760],  that  "  the  opinions  of  a  witness 
are  not  legal  testimony  except  in  special  cases;  such,  for  ex- 
ample, as  experts  in  some  profession  or  art,  those  of  the  wit- 
nesses to  a  will,  and  in  our  practice,  opinions  on  the  value  of 
property.  In  other  cases,  the  witness  is  not  to  substitute  his 
opinion  for  that  of  the  jury;  nor  are  they  to  rely  upon  any 
such  opinion  instead  of  exercising  their  own  judgment,  taking 
into -consideration  the  whole  testimony."  The  courts  of  Mary- 
land have  gone  a  step  further,  and  allowed  witnesses  to  ex- 
press their  opinion  upon  the  mental  condition  of  a  testator 
whose  will  is  controverted,  unless  it  be  a  mere  naked  opinion 
unaccompanied  by  the  facts  and  circumstances  upon  which  it 
is  founded.  It  is  not  claimed  that  the  witness  in  this  case  is 
an  expert,  nor  is  he  brought  within  any  of  the  other  excep- 
tions to  the  rules.  We  have  failed  to  find  a  single  authority 
in  which  testimony  of  this  character  has  been  admitted.  The 
rule  has  already  been  sufficiently  relaxed,  and  we  think  the 
doctrine  of  admitting  the  opinions  of  witnesses  has  been  car- 
ried quite  as  far  as  is  consistent  with  a  proper  administration 
of  the  law. 

The  fifth  exception  having  been  abandoned  by  the  appel* 
lants,  the  next  question  arises  upon  the  sixth  exception.    The 
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witness  was  asked,  for  the  purpose  of  laying  a  foundation  to 
contradict  her,  "  if  she  had  ever  had  a  conversation  with  the 
witness  Scott  in  reference  to  the  memorandum  from  which  the 
will  was  drawn."  Having  answered  in  the  negative,  Scott  waa 
afterwards  called,  and  the  question  set  out  in  this  exception 
put  to  him  by  the  caveators.  The  court,  upon  objection  made, 
refused  to  permit  him  to  answer  it,  and  in  this  refusal  the  ap- 
pellants allege  there  is  error.  In  Whiteford  v.  Burckmyer^  1 
Gill,  139  [39  Am.  Dec.  640],  the  rule  is  laid  down  that ''  the 
witness  whom  it  is  intended  to  impeach  should  have  a  full 
and  fair  opportunity  to  recollect  by  calling  his  attention  to 
dates,  names,  and  other  attendant  circumstances  connected 
with  the  matter  about  which  he  is  charged  to  have  made 
di£ferent  statements."  In  the  present  case,  the  memorandum 
spoken  of  had  been  written  nine  months  before  the  date  of 
{he  will  in  controversy,  and  to  have  given  the  witness  '*  a  full 
and  fair  opportunity  to  recollect,"  her  attention  should  have 
been  called  to  something  more  than  the  name  of  the  party. 
The  question  embraced  a  long  period  of  time,  and  justice  to 
the  witness  required  that  her  attention  should  have  been 
directed,  at  least  with  a  reasonable  degree  of  certainty,  to 
dates  and  other  attendant  circumstances.  The  question  put 
to  her  was  of  the  most  general  character,  and  for  the  purpose 
for  which  it  was  asked  is  liable  to  another  fatal  objection. 
She  was  not  asked  whether  she  had  made  certain  statements 
about  this  memorandum  to  the  witness  Scott,  but  simply  if 
she  had  ever  conversed  with  him  about  it.  Where  the  object 
is  to  lay  a  proper  foundation  to  discredit  a  witness  by  proof 
of  anything  he  may  have  said,  it  is  not  alone  sufficient  to 
direct  "his  attention  to  dates,  names,  and  other  attendant  cir- 
cumstances"; he  must  also  be  asked  "whether  or  no  he  has 
said  or  declared  that  which  is  intended  to  be  proved":  Q^een^9 
Caae^  2  Brod.  &  B.  313.  In  this  view  of  the  law,  we  think  a 
proper  foundation  was  not  laid  for  the  introduction  of  the  tes- 
timony offered,  and  that  the  court  was  right  in  rejecting  it. 

The  seventh  exception  also  presents  a  matter  of  evidence. 
The  question  asked  by  the  caveators  was  irregular.  The 
caveatees  had  closed  their  case,  and  the  caveators  at  that 
stage  of  the  trial  were  entitled  strictly  to  offer  rebutting  evi- 
dence only.  The  evidence  offered  was  not  of  that  character. 
It  certainly  could  not  have  had  the  effect  to  contradict  the 
witness  whose  testimony  it  was  designed  to  impeach.  He  had 
made  no  statement  that  Scott  had  testified  to  rational  or  irra* 
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tional  conversatioiis  on  the  part  of  the  testator.  If  the  testi- 
mony had  already  been  given,  it  was  only  asking  the  witness 
to  repeat  what  he  had  before  said;  and  if  it  had  not,  it  was 
testimony  properly  admissible  upon  his  examination  in  chief. 
In  either  event  the  court  had  the  right  to  reject  it. 

We  do  not  concur  in  the  views  urged  by  the  counsel  for  the 
appellants  in  reference  to  the  right  and  power  of  the  court  of 
its  own  motion  to  modify  a  prayer.  To  deny  this  right  would 
be  undertaking  to  change  a  practice  long  established  in  this 
state,  having  its  foundation  in  reason,  and  well  calculated  to 
advance  a  proper  administration  of  justice.  The  right  to 
modify  a  prayer,  and  error  in  the  modification  made,  pre- 
sent totally  different  questions.  In  the  cases  referred  to  by 
the  appellants'  counsel  {HaU  v.  HaUj  6  Gill  &  J.  399,  Harrison 
V.  Mayor,  1  Gill,  280),  the  prayers  granted  by  the  court  below 
were  not  reversed  because  the  court  had  no  right  to  modify 
them,  but  because  as  granted  they  were  erroneous.  In  Keener 
V.  Harrod,  2  Md.  74  [56  Am.  Dec.  706],  this  question  was  re- 
viewed, and  we  regard  it  as  finally  settled  by  that  case.  The 
court  say:  "However,  as  a  general  rule,  it  may  be  proper  to 
grant  or  refuse  prayers  in  the  terms  in  which  they  are  pre- 
sented; the  court  may  reject  them  all,  and  instruct  the  jury  in 
their  own  words,  or  grant  the  prayers  with  such  explanations 
or  qualifications  as  may  be  necessary  to  a  proper  understand- 
ing of  the  case." 

The  next  question  to  be  considered  is,  Were  the  modifica- 
tions of  the  caveators'  third  and  fifth  prayers  correct?  or  in 
other  words,  did  the  prayers  as  granted  truly  state  the  law  of 
the  case?  The  term  "  credible  witnesses,"  found  in  the  third 
prayer,  is  now  settled  beyond  dispute,  as  conceded  in  the  ap- 
pellants' brief  to  mean  *'  competent  witnesses  at  the  time  of 
attestation":  2  Greenl.  Ev.,  sec.  691;  Shaffer  v.  Corhetiy  8 
Har.  &  McH.  513.  In  giving  therefore  to  the  word  "cred- 
ible," in  the  connection  in  which  it  is  used  in  the  prayer,  its 
technical  and  legal  signification,  the  court  correctly  stated  the 
law,  and  gave  to  the  jury  such  explanation  of  its  meaning 
as  was  doubtless  "  necessary  to  a  proper  understanding  of  the 
case."  The  restrictions  in  the  prayer  as  modified,  upon  the 
competency  of  attesting  witnesses,  "by  reason  of  infancy, 
insanity,  or  mental  imbecility,  or  any  other  cause,"  even  if 
erroneous,  could  not  have  resulted  in  injury  to  the  appellants, 
for  the  restrictions  apply  to  the  appellees,  and  not  to  them. 
The  argument  that  this  prayer  submits  to  the  jury  question!  > 
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proper  only  for  the  coart  is  fully  met  by  the  act  of  1862, 
chapter  154.  This  law  provides  that  an  instruction  shall  not  be 
reversed  "  because  of  a  question  of  law  having  been  thereby  sub- 
mitted to  the  jury,  unless  it  appears  from  the  record  that  such 
objection  was  taken  at  the  trial."  This  objection  must  appear 
afSrmatively  upon  the  record,  and  is  not  to  be  left  as  a  matter  of 
inference.  This  record  is  silent  as  to  any  such  objection  ''taken 
at  the  trial,"  and  it  cannot,  therefore,  be  now  urged  before  this 
court:  Lane  v.  LaniZj  27  Md.  211;  Morrison  v.  Harmnondf  27 
Id.  609.  The  facts  stated  by  the  court  below,  in  the  modifica- 
tion of  the  fifth  prayer,  are  sufficient  in  law,  if  found  by  the 
jury,  to  constitute  a  legal  request  by  the  testator  for  the  sub- 
scribing witnesses  to  attest  his  will.  The  testamentary  law 
of  this  state  does  not  require  that  a  testator  should  ask  them 
to  attest  it.  His  assent,  either  express  or  implied,  is  suffi- 
cient, provided  '^  the  act  be  done  with  his  knowledge,  and  not 
in  a  clandestine  and  fraudulent  way."  Section  301,  article  93, 
of  the  Code  of  Public  General  Laws,  referring  to  the  attesta- 
tion of  wills,  is  in  these  words:  ''And  shall  be  attested  and 
subscribed  in  the  presence  of  the  said  devisor  by  three  or  four 
credible  witnesses."  If  the  prayer  had  been  granted  by  the 
court  without  the  qualification  annexed,  the  instruction  might 
have  misled  the  jury  in  supposing  that  the  law  required  the 
testator  to  ask  the  witnesses  to  sign  his  will, — the  word  "re- 
quest "  being  ordinarily  understood  in  that  sense.  The  court 
was  therefore  right  in  stating  facts  in  its  modification  of  the 
prayer,  which,  if  found  by  the  jury,  were  sufficient  to  estab- 
lish in  law  the  attestation  of  this  will:  Johnson  v.  Clendenin^ 
6  Har.  &  J.  480;  Cramer  v.  Crwmbaugh,  3  Md.  501;  WeUy  v. 
Welly,  8  Id.  23.  In  White  v.  British  Museum,  6  Bing.  310, 
Tindal,  C.  J.,  says,  that ''  in  the  execution  of  wills  as  well  as 
of  deeds  the  maxim  will  hold  good,  Non  quod  dictum  sed^  quod 
factum  est^  inspicitur,^^ 

The  question  as  to  the  onus  probandif  where  the  issue  is 
testamentary  capacity,  has  been  a  great  deal  discussed  by 
both  judges  and  text-writers,  and  has  furnished  an  occasion 
for  the  display  of  much  learning  and  ingenuity.  The  numer- 
ous decisions  upon  the  subject  in  this  country  are  by  no  means 
uniform,  and  many  of  them  are  in  direct  conflict,  so  that  any 
attempt  to  reconcile  them  would  be  hopeless.  They  all,  how- 
ever, agree  upon  the  general  proposition  that  sanity  is  presumed 
by  law.  But  in  some  of  the  states  it  is  held  that  this  general 
presumption  does  not  apply  to  last  wills  and  testaments, — 
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they  forming  an  exception  to  the  rule, — and  that  therefore  a 
party  propounding  a  will  must  not  only  prove  execution,  but 
must  also  offer  positive  proof  of  capacity:  Oerrish  v.  Nasorij 
22  Me.  438  [39  Am.  Dec.  589];  WHght  v.  Keith,  24  Id.  162; 
Crouminshidd  v.  Crowninshieldj  2  Gray,  624.  A  different  rule, 
however,  is  recognized  in  most  of  the  American  courts,  and  it 
is  sustained  by  reason  and  the  weight  of  authority:  Jackson 
V.  VanDuaen,  5  Johns.  144  [4  Am.  Dec.  330];  Sloan  v.  Max- 
welly  3  N.  J.  Eq.  580;  Brooks  v.  Barrett,  7  Pick.  94;  Pearpoint 
V.  Orahavi,  4  Wash.  C.  C.  269;  1  Redfield  on  Wills,  c.  3,  sec. 
iv.,  sec.  5.  If  the  presumption  of  law  is  in  favor  of  sanity, 
we  can  discover  no  satisfactory  reason  why  it  should  not  be 
applied  to  wills  as  well  as  to  any  other  instrument  of  writing. 
The  argument  drawn  from  the  fact  that  the  statute  requires 
the  testator  to  be  ''of  sound  and  disposing  mind,"  if  a  good 
one,  would  apply  with  equal  force  to  the  other  requirements 
of  the  statute.  The  testator,  in  terms  as  affirmative  as  those 
in  reference  to  capacity,  is  required  to  be  of  a  certain  age  fixed 
by  the  statute.  Yet  no  court  has  ever  required  a  party  pro- 
pounding a  will  to  prove  the  age  of  the  testator,  until  the 
question  was  raised  upon  proof  by  the  contestants.  Why  the 
one  should  be  permitted  to  rest  undisturbed  upon  the  doctrine 
of  presumption,  and  not  the  other,  to  say  the  least,  does  not 
seem  to  be  in  accordance  with  sound  reason.  In  Swinburne 
on  Wills,  p.  44,  pt.  2,  sec.  3,  it  is  said:  "Every  person  is  pre- 
sumed to  be  of  perfect  mind  and  memory,  unless  the  contrary 
is  proved.  If  it  be  asked  wherefore,  then,  is  that  usual  clause 
(of  perfect  mind  and  memory)  so  duly  observed  in  every  tes- 
tament, if  he  that  doth  prefer  the  will  be  not  charged  with  the 
proof  thereof?  It  may  be  answered  that  that  which  is  noto- 
rious is  to  be  alleged,  not  proved.  And  so  this  being  ac- 
counted notorious  (because  where  the  contrary  appeareth  not, 
the  law  presumeth  it),  it  need  not  be  proved."  This  doctrine 
is  recognized  to  its  full  extent,  and  affirmed  in  the  cases  last 
above  referred  to;  and  the  rule  is  distinctly  laid  down  as  a 
logical  conclusion  from  the  presumption  in  favor  of  sanity, 
that  "the  burden  of  proof  lies  ujwn  the  person  who  asserts 
unsoundness  of  mind;  unless  a  previous  state  of  insanity  has 
been  established,  in  which  case  the  burden  is  shifted  to  him 
who  claims  under  the  will."  In  referring  to  the  doctrine  laid 
down  in  5  N.  J.  L.  454,  that  "after  probate  the  sanity  of  the 
testator  was  always  to  be  presumed  in  favor  of  the  will,  the 
insanity  to  be  proved  by  him  that  alleges  it,"  the  court  say  in 
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Sloan  V.  Maxwell,  3  N.  J.  Eq.  580,  "  by  the  words  *  after  pro- 
bate,' we  are  to  understand  after  proof  of  formal  execution." 
These  authorities  rest  upon  sound  reasoning.  They  also  har- 
monize with  the  ancient  rule  of  presumption  in  favor  of  sanity, 
and  thereby  escape  the  fallacy  ^'  of  requiring  a  party  to  give 
positive  proof  of  the  existence  of  a  fact,  which  the  law  pre- 
sumes, in  the  absence  of  all  proof." 

The  practice  in  this  state  has  been  in  conformity  to  these 
views  of  the  law.  The  caveators  have  always  taken  the  posi- 
tion of  plainti£fs,  and  have  had  the  right  to  open  and  close 
the  case.  Brooke  v.  Townahendj  7  Gill,  24,  is  conclusive  upon 
this  question  of  practice.  In  the  court  below,  the  caveateea 
claimed  the  right  of  opening  and  concluding  the  argument 
before  the  jury.  The  question  coming  before  this  court  upon 
appeal,  Mr.  Justice  Martin,  in  delivering  the  opinion,  says: 
'^  The  issues  in  dispute  and  transmitted  to  the  county  court 
for  the  determination  of  a  jury  are  predicated  on  an  affirma- 
tion of  facts,  introduced  for  the  purpose  of  impeaching  the 
will  by  the  caveators  on  the  one  side,  and  a  negation  of  those 
facts  by  the  caveatee  in  his  answer.  And  it  appears  to  us  to 
be  perfectly  clear  that  in  a  case  thus  situated,  the  caveators 
are  to  be  regarded  as  the  assailants  of  the  will,  as  the  actors 
who  originated  this  proceeding,  and  who  were  therefore  en- 
titled to  be  placed  upon  the  record  in  the  attitude  of  plain- 
tiffs." This  case  also  decides  that,  the  factum  of  the  will 
being  conceded  by  the  pleadings,  the  will  must  be  placed  by 
the  caveators  in  evidence  before  the  jury.  The  eourt  refrained 
from  expressing  any  opinion  upon  the  '^  presumption  of  its 
validity,"  as  they  considered  the  question  a  mere  abstract  one, 
in  the  form  in  which  it  was  presented  by  the  exception.  But 
the  reasoning  of  the  judge  and  the  rulings  upon  the  first  two 
exceptions  can  lead  to  no  other  conclusion  than  one  in  favor 
of  the  presumption  of  mental  capacity,  after  the  factum  or 
execution  of  a  will  is  admitted  or  proved,  if  put  in  issue  by 
the  pleadings.  That  the  law  may  be  consistent  in  all  its 
parts,  the  true  doctrine  must  be,  that  whenever  satisfactory 
proof  establishes  the  doing  of  an  act,  especially  if  it  conform 
te  the  formalities  required  by  law,  it  must  be  considered,  in 
the  absence  of  opposing  proof,  as  done  by  a  reasonable  and 
sane  man.  The  very  general  language  used  in  Cramsr  v. 
Crumbaugh^  3  Md.  501,  cannot  be  taken  to  control  and  alter 
this  principle.  It  is  true  that  it  is  said  in  that  case,  upon 
the  authority  of  Mr.  Baron  Parke,  Barry  v.  Buntlirif  1  Curt 
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Ecc.  637,  S.  C,  6  Eng.  Ecc.  417,  that  the  party  propounding 
a  will  has  the  onvs  imposed  on  him,  and  he  must  discharge  it 
"  by  proof  of  capacity,  and  the  fact  of  execution."  But  the 
quo  modo  of  proof  must  be  in  harmony  with  other  recognized 
rules  and  principles.  If  capacity  be  established  by  evidence 
of  a  fact  from  which  it  is  to  be  presumed,  "  proof  of  capacity  " 
has  in  reality  been  given;  and  the  oniLs  cast  upon  the  party 
propounding  a  will  is  discharged  by  proof  of  execution,  be- 
cause, that  being  proved,  the  presumption  of  capacity  follows. 
Believing,  after  a  very  careful  examination,  that  we  are  cor- 
rect in  our  view  of  the  law  upon  this  question,  we  are  of  opin- 
ion that  there  was  no  error  in  rejecting  the  eleventh  prayer  of 
the  caveators,  and  in  granting  the  second  prayer  of  the  cavea- 
tees. 

The  remaining  questions  arising  upon  the  various  prayers 
of  the  caveatees  which  have  been  excepted  to  are  readily  dis- 
posed of  by  reference  to  adjudicated  cases.  The  first  prayer 
is  fully  sustained  by  the  case  of  Mason  v.  Harrison^  5  Har.  A 
J.  480,  and  conforms  to  the  views  already  expressed  upon  the 
modification  of  the  caveators'  fifth  prayer.  The  fourth,  sixth, 
seventh,  eleventh,  twelfth,  and  thirteenth  prayers,  as  applica- 
ble to  the  evidence  in  the  record  of  this  case,  contain  familiar 
principles  of  law,  so  firmly  established  by  numerous  and  uni- 
form decisions  that  it  is  now  too  late  to  call  them  into  ques- 
tion: WHliama  v.  OoudCy  1  Hagg.  Ecc.  577;  Miller  v.  Miller j  8 
Serg.  <fe  R.  269  [8  Am.  Dec.  651];  Browne  v.  Molliston,  3  Whart. 
137;  Gardner  v.  Gardner,  22  Wend.  540  [34  Am.  Dec.  340]; 
Lowe  V.  WUliawson,  3  N.  J.  Eq.  88;  Van  Aht  v.  Hunter^  5 
Johns.  Ch.  159;  Davis  v.  Calvertj  5  Gill  &  J.  301  [25  Am.  Deo. 
282];  Cramer  v.  Crumbaugh,  3  Md.  500;  Calvin  v.  Warford^ 
20  Id.  387;  Lowe  v.  Jdiffej  1  W.  Black.  365;  King  v.  Nveys^  1 
Id.  416;  Mackenzie  v.  Handasyde^  2  Hagg.  Ecc.  211;  Le  BreUm 
V.  Fletcher,  2  Id.  558. 

Rulings  of  the  court  below  affirmed. 


Attutation  ov  WUiL,  What  is  SumciBNT,  akd  What  hot:  See  Cham 
▼.  KUtredge,  S7  Am.  Dec.  6S7,  note  699,  where  other  oases  are  coUeoted.  In 
Maryland,  it  is  not  necessary  that  the  testator  should  ask  the  witnesses  to 
sign  and  attest  his  will;  his  assent,  express  or  implied,  is  saffioient:  BtehUon 
▼.  Skckison,  63  Md.  357,  citing  the  principal  case. 

OnjionoN  NOT  Madb  in  Lowes,  Court  oannot  be  Consiobrsd  on  Appsal: 
Cromen  y.  WhiU,  87  Am.  Dec.  420,  note  422,  where  other  cases  are  collected. 

WiTNiss  oannot  bb  Abksd  his  Opinion  as  to  Capacitt  or  Tbstatob: 
See  J?ifiiyaji  t.  Priee^  86  Am.  Deo.  469,  note  469,  where  other  cases  are  col* 
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Idcted;  FarrtU  r.  Brennan,  82  Id.  137,  aota  139,  where  eases  reUtiiig  to  the 
admissibility  of  the  opinions  of  witnesses  concerning  the  capacity  of  a  testa- 
tor are  collected.  In  Hc^fea  v.  WelU,  34  Md.  618,  it  was  said,  citing  the  prin- 
cipal case,  that  the  doctrine  of  admitting  the  opinions  of  witnesses  has  been 
carried  quite  as  far  as  is  consistent  with  a  proper  administration  of  the  law. 

Pboper  Foun datiok  must  bb'  Laid  heiorb  Introdugino  Etidskcb  ov 
Ck>HTRA]>ioroBrT  STATnoBHTB:  See  Ayret  v.  Duprey,  86  Am.  Dec  667,  note 
668,  where  other  cases  are  collected;  Swnyan  v.  Prke^  86  Id.  469»  note  470. 

PmsnicFTioN  IB  nr  Favob  or  SAmrrr,  and  Party  Alleqino  lN3Ai«nT 
13  BouKD  TO  PROVB  It:  See  Howy  ▼.  CMom,  83  Am.  Dec.  614,  note  623. 
Sanity  and  mental  capacity  of  a  testator  are  presumed,  and  the  burden  of 
proof  rests  on  those  alleging  the  contrary:  Brown  v.  Ward,  63  Md.  387,  395^ 
citing  the  principal  case. 

Ajtbb  Will  has  bbbb  Aimiittbd  to  Pbobatb,  Onus  is  ufom  Pabtt 
Attacking  It:  See  FarrtR  ▼.  Brennanf  82  Am.  Dec.  137,  note  139,  where 
other  cases  are  collected. 

Right  to  Open  and  Olobb  in  Pbocbbdings  Contbstino  Wills:  See 
Farreli  ▼.  Brerman,  82  Am.  Dec.  137,  note  139,  where  other  cases  are  col- 
lected. In  SkHSkadak  t.  CwUiMn,  36  Md.  324»  it  was  held,  citing  the  principal 
ease,  that  the  right  to  i^pen  and  oLoae  the  argument  of  the  canae  belongs  to 
the  cayeators. 

Undub  Influenob,  What  is:  See  Taiflor  v.  KeUyt  68  Am.  Dec.  160,  note 
168,  where  other  cases  are  collected. 

Extreme  Old  Age  is  not  of  Itself  Sufficient  to  Incapacitate  Tes- 
vator  from  Making  Will:  See  Taylor  ▼.  Kelly,  68  Am.  Dec.  160,  note  159, 
where  other  cases  are  collected. 

Tbstambntart  Capacht  Gbnbiullt,  What  Constitutes:  See  Brkwood 
T.  Gordon,  62  Am.  Dec.  418,  note  422,  where  other  cases  are  collected.  A 
testator  is  to  be  cone^dered  of  sound  and  disposing  mind  within  the  meaning 
of  the  statute  when  he  freely  understands  the  business  in  which  he  is  en- 
gaged, and  has  sufficient  capacity  to  make  a  disposition  of  his  estate  with 
judgment  and  understanding  in  reference  to  the  amount  and  situation  of  his 
property,  and  the  relative  claims  of  different  persons  who  are  or  should  bo 
the  objects  of  his  bounty:  MeElwee  v.  Fer^/uaon,  43  Md.  486,  citing  the  prin- 
cipal case. 

The  principal  casb  is  cited  in  JEbtep  ▼.  Jllorris,  38  Md.  424,  to  the  point 
that  the  word  **  credible,"  applied  to  a  witness  as  used  in  the  statute,  means 
oompetent  to  testify  at  the  time  of  the  attestation;  and  in  Humey  r,  Ryant 
64  Id.  433,  to  the  point  that  the  court  may  giro  instractioDs  of  iti  own,  or 
explain  the  effect  of  those  granted  at  the  instanoe  of  the  parties,  provided 
they  are  not  inconsistent  therewith. 
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KuHN  V.  Stansfield. 

[28  uamtulkd^  am.] 

Rmbpt  ass  Appbopriatios  bt  Hu8BAin>  ov  MoKET  Whiob  n  SiPAKAni 
BsTATB  OP  HIS  Wips,  with  her  knowledge  and  consent,  doee  not  eetab- 
liflh  between  them  the  relation  of  debtor  and  creditor,  unless  at  the  time 
he  reoeiTed  it  he  expreaaly  af;reed  to  repay  it.  And  if,  without  agreeing 
to  repay  it,  he  inTests  it  in  his  business,  and  afterwards  executes  a  volun- 
tary bill  of  sale  to  secure  her,  such  conveyance  will  bo  fraudulent  in  law 
as  against  existing  creditors,  and  void. 

Appeal.    The  opinion  states  the  case. 

James  Machubin  and  Robert  J.  Brent^  for  the  appellant. 

Henry  E.  Wootton  and  Oeorge  W,  Sande,  for  the  appellee. 

By  Court,  Robinson,  J.  In  August,  1863,  Michael  J.  Kuhn 
advanced  to  his  daughter,  Mary  A.  Somerville,  by  way  of 
settlement,  the  sum  of  eight  hundred  dollars,  as  appears  by 
the  following  receipt,  signed  by  herself  and  husband:  — 

"Ellicott's  Mills,  August,  1863. 
"  We  hereby  acknowledge  that  we  have  received  of  M.  J. 
Kuhn  eight  hundred  dollars  ($800)  as  an  advancement,  with 
a  view  to  a  portion  or  settlement  of  his  daughter,  the  under- 
signed Mary.  **Mary  A.  Somerville, 

'*J.  H.  Somerville." 

In  March,  1866,  Somerville,  being  largely  indebted,  executed 
the  bill  of  sale  set  forth  in  the  proceedings,  and  a  few  days 
afterwards  the  appellee  and  other  creditors  sued  out  writs  of 
attachment  against  him  as  an  absconding  debtor.  The  valid- 
ity of  this  bill  of  sale,  as  against  the  existing  creditors  of  Som- 
erville, is  the  question  submitted  to  this  court.  It  is  conceded 
that  a  ooatract  may  be  entered  into  by  a  husband  for  the  trans- 
fer of  property  to  his  wife,  for  a  bona  fide  consideration  coming 
from  her.  The  cases  of  Stockett  v.  Holliday,  9  Md.  480,  and 
Jones  V.  JoneSj  18  Id.  467,  were  decided  upon  this  established 
principle  of  law.  It  is  equally  well  settled  that  the  relation 
of  debtor  and  creditor  may  exist,  growing  out  of  the  appro- 
priation by  the  husband  of  the  wife's  separate  property;  but  if 
received  and  appropriated  with  her  knowledge  and  acquies- 
cence, this  court  has  said,  in  Edelen  v.  Edelen,  11  Id.  420,  that 
'^  in  suoh  caaes  there  must  be  an  agreement  by  the  husband  to 
repay  the  money  so  appropriated."  The  case  now  before  us 
must  be  decided  by  the  application  of  this  general  i)rinciple 
of  law.     It  is  wholly  immaterial  whether  Somerville  received 
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the  money  from  his  wife,  or  Euhn,  her  father,  the  question 
being  whether  he  received  and  appropriated  it  with  the  wife's 
knowledge  and  acquiescence,  in  pursuance  of  an  agreement  to 
repay  it.  This  must  be  determined  from  the  face  of  the  bill 
of  sale  and  receipt,  no  other  proof  being  offered  in  the  cause. 
That  it  was  received  with  the  knowledge  and  acquiescence  of 
the  wife,  admits  of  no  doubt;  and  as  to  the  agreement  to  repay 
it,  both  papers  are  entirely  silent.  It  is  neither  expressed  in 
the  receipt,  nor  alleged  by  way  of  consideration  in  the  bill  of 
sale.  The  receipt  is  but  an  acknowledgment  of  the  money 
advanced  by  the  father,  with  a  view  to  a  settlement,  and  was 
taken  for  the  obvious  purpose  of  preserving  the  evidence  of 
that  fact.  In  the  bill  of  sale  Somerville  admits  the  receipt  of 
the  money;  that  it  was  invested  in  his  business,  and  expresses 
a  desire  to  return  it;  but  it  is  nowhere  alleged  that  the  convey- 
ance was  made  in  consideration  of  an  agreement  to  repay  it. 
Upon  such  proof  as  this,  or  in  fact  in  the  absence  of  all  proof, 
this  court  cannot  infer  that  such  an  agreement  was  made.  The 
bill  of  sale,  therefore,  must  be  considered  as  a  voluntary  con- 
veyance,  executed  by  a  party,  in  the  language  of  Judge  Mar- 
tin, in  Worthington  v.  SkipUyj  5  Gill,  460,  "  literally  loaded 
with  debt";  and  as  it  does  not  appear  that  there  was  other 
property  to  satisfy  the  demands  of  prior  creditors,  it  must  be 
pronounced  as  against  them  void. 

The  case  of  Oover  v.  Owinga,  16  Md.  99,  does  not  exempt 
this  cause  from  the  operation  of  the  general  principles  of  law 
as  above  stated.  If  it  be  admitted  that  the  husband  became 
by  operation  of  law  trustee  of  his  wife,  and  in  that  capacity 
received  the  money,  he  could  only  be  responsible  for  the  mis- 
application of  the  funds  received. 

If  appropriated  with  the  consent  and  knowledge  of  his  wife, 
it  cannot  be  said  that  he  was  guilty  of  a  violation  of  the  trust 
Being  her  separate  property,  all  the  authorities  concur  in  say- 
ing, that  in  thus  permitting  the  husband  to  receive  it,  she  is 
precluded  from  making  any  demand:  2  Roper  on  Husband  and 
Wife,  220  (32  Law  Lib.).  In  the  case  of  Oover  v.  Owings,  the 
wife  did  not  claim  the  money  which  was  paid  to  the  husband 
by  her  consent,  but  the  subsequent  payments,  made  without 
her  knowledge. 

The  questions  decided  in  Wickes  v.  Clarke,  8  Paige,  161, 
are  not  involved  in  this  case.  In  that  case,  the  personal  prop- 
erty conveyed  by  way  of  settlement  came  to  the  wife  by  de- 
scent; and  upon  a  bill  by  the  creditors  of  the  husband,  it  was 
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"held  that  inasmuch  as  a  court  of  equity  would  have  compelled 
a  settlement  in  favor  of  the  wife,  by  the  husband,  or  those 
claiming  under  him,  there  could  be  no  reason  for  setting  aside 
«  settlement  voluntarily  made.  In  the  case  now  before  the 
«ourt,  the  creditors  of  Somerville  are  not  seeking  payment 
through  a  court  of  equity  as  against  the  property  of  the  wife, 
-but  are  claiming  that  the  property  of  the  husband,  which  by 
a  voluntary  conveyance  he  has  attempted  to  place  beyond  their 
-veach,  shall  be  held  liable  to  satisfy  their  just  demands. 
Judgment  affirmed. 

VOLUNTART    Ck>NVXTANOK    BT    HuSBAMD     fO    WlVI,   WHEN    FrAUBULKNT 

4ks  TO  HIS  CREDrroRS:  See  Belfard  v.  Orane^  84  Am.  Deo.  165,  note  163, 
-where  other  casee  are  collected. 

The  principal  case  is  cited  in  Fanners'  and  Merchants'  National  Batik  qf 
•CaUimore  ▼.  Jenkins^  65  Md.  249,  to  the  point  that  the  relation  of  debtor  and 
creditor  may  exist  between  a  husband  and  his  wife,  growing  out  of  the  re- 
ceipt by  him  of  her  separate  estate,  under  a  promise  made  at  the  time  to 
-vepay  her,  or  to  invest  the  same  for  her  use;  and  in  Orover  and  Baker  8,  M, 
<V.  V.  liadcli^f  G3  Id.  501,  to  the  point  that  if  a  wife  sees  fit  to  let  her  hua- 
'baad  have  money,  which  is  her  separate  property,  without  any  express 
i^romise  to  repay  her,  she  cannot  afterwards  set  up  a  claim  against  him  upon 
-the  footing  of  a  creditor. 


OooKBY  V.  Cole. 

[28  Mabtland,  276.  J 

ftocBEDnros  ior  Forbolosinq  Mortgages  under  Article  64  oe  Mary- 
land Code  are  not  special  and  extraordinary  proceedings  of  which  the 
circuit  court  has  no  jurisdiction  independent  of  the  statute,  but  are 
within  the  general  common-law  and  chancery  powers  of  that  court.  The 
statute  gives  no  new  jurisdiction,  but  only  prescribes  a  summary  mode 
lor  the  exercise  of  jurisdiction  over  the  subject-matter  of  which  the  court 
had  full  and  ample  cognizance,  independent  of  the  provisions  of  the  stat- 
4Dite.  Instead  of  a  regular  proceeding  for  foreclosure,  the  agreement  of 
parties,  as  expressed  in  the  power  contained  in  the  deed  of  mortgage,  is 
substituted  for  a  decree  of  sale,  and  upon  report  to  and  final  ratification 
by  the  court,  the  sale  has  all  the  judicial  sanction  that  it  could  have  on 
more  formal  proceedings. 

Where  Special  and  Extraordinart  Powers  are  Given  bt  Statute 
TO  Court  in  relation  to  a  subject-matter  of  which  such  court  has  no 
jurisdiction  independent  of  the  statute,  and  the  court  derives  its  au- 
thority to  act  entirely  from  the  statute  giving  the  power  and  prescribing 
the  mode  of  proceeding,  all  the  requisites  of  the  statute  must  be  strictly 
complied  with  in  order  to  render  valid  the  exercise  of  the  power  given. 

Oniet  having  Jurisdiction  has  Right  to  Decide  Every  Question  aris« 
ing  in  the  cause,  and  its  decision,  whether  correct  or  not,  is,  until  re- 
versed, regarded  as  binding  in  every  other  court.  But  judgments  of  • 
^xmrt  which  acts  without  authority  are  regarded  aa  nnUities. 
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8ali8  Ratuisd  bt  Court  hayino  Ju&iSDicnoH  should  be  Upheld  bt 
EvBRY  LsoAL  INTENDMENT  wben  thoy  are  collaterally  attacked.  If 
errors  and  irregalarities  exist,  they  are  to  be  corrected  by  a  direct  pro- 
ceeding, either  before  the  same  or  an  appellate  ooart. 

Trover  for  the  conversion  of  a  crop  of  wheat.  The  plaintifr 
on  the  trial  showed  that  the  crop  was  sown  by  him  while  the 
land  was  in  his  possession  and  ownership,  and  that  it  was  cut 
by  Thomas  T.  Cockey,  one  of  the  defendants,  and  converted  to 
the  use  of  both.  Evidence  of  the  value  of  the  wheat  was  also 
given.  The  defendants  then  offered  in  evidence  the  record  in 
the  case  of  Horwitz  v.  Cole^  for  the  purpose  of  proving  that  the 
title  to  said  land  and  wheat  had  passed  to  the  defendant, 
Thomas  T.  Cockey,  before  the  date  of  the  alleged  conversion. 
The  case  of  Horwitz  v.  Cole  was  a  proceeding  for  the  sale  of 
the  land  on  which  said  wheat  was  growing,  under  a  mortgage 
from  Cole  and  wife  to  Horwitz.  Under  this  proceeding,  the 
land  was  sold  to  Thomas  T.  Cockey.  The  plaintiff  objected 
to  the  admissibility  of  this  record,  and  the  court  sustained  the 
objection.  The  verdict  and  judgment  being  against  the  de- 
fendants, they  appealed. 

E,  O,  KUboum  and  I.  Nevett  Steekj  for  the  appellants. 

Lewis  H.  Wheeler  and  Richard  J,  OittingSj  for  the  appellee. 

By  Court,  Alvey,  J.  There  is  but  one  exception  in  this 
case,  and  that  raises  the  single  question  as  to  the  admissibility 
of  the  record  offered  as  evidence  for  the  defendants  in  the 
court  below.  While  on  the  part  of  the  appellants  it  is  con- 
tended that  the  record  offered  containing  proceedings  of  a 
court  of  general  and  competent  jurisdiction  should  have  been 
admitted  as  evidence  by  the  court  below,  it  is  contended,  on 
the  part  of  the  appellee,  that  the  proceedings  were  coram  non 
judicCy  and  that  the  sale  shown  to  have  been  made  by  Horwitz 
to  the  defendant,  Thomas  T.  Cockey,  was  absolutely  void;  and 
being  so,  the  record  was  wholly  inadmissible  for  any  purpose 
^  whatever.  The  proceedings  in  question  were  had  in  the  cir- 
cuit court  for  Baltimore  County  as  a  court  of  equity,  and  pur- 
port to  be  under  and  in  pursuance  of  the  sixty-fourth  article 
of  the  Code  of  Public  General  Laws,  providing  the  mode  of 
foreclosing  mortgages  and  the  distribution  of  the  proceeds  of 
sale  of  the  mortgaged  premises.  It  is  urged  against  the  ad- 
missibility of  the  proceedings  offered,  that  no  rightful  jurisdic^ 
tion  did  or  could  attach  in  the  circuit  court  where  they  were 
had,  because  of  the  failure  of  the  mortgagee  to  give  such  bond 
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AS  was  required  of  him  by  the  sixth  section  of  the  article  re- 
ferred to  before  he  proceeded  to  make  sale;  and  although  a 
bond  was  given,  it  is  insisted  that  it  was  not  such  as  gratified 
the  requirement  of  the  statute,  and  authorized  the  making  of 
the  sale  that  was  afterwards  duly  reported  and  finally  ratified 
by  the  court.  The  question  of  the  validity  of  the  bond  that 
was  in  fact  given  we  do  not  deem  material  to  decide  in  this 
case.  The  non-conformity  of  its  condition  to  the  requirements 
of  the  law  may  have  formed  good  grounds  for  objection  to  the 
ratification  of  the  sale,  but  we  think  it  no  sufficient  ground 
for  declaring,  in  this  collateral  way,  the  whole  proceeding  a 
nullity. 

The  court  in  which  these  proceedings  took  place  was  not 
one  of  special  or  limited  jurisdiction,  but  of  general  common- 
law  and  chancery  powers.  Foreclosure  of  mortgages,  and  the 
execution  of  trusts,  were  subject-matter  peculiarly  within  its 
jurisdictional  power;  and  the  statute  simply  provided  a  sum- 
mary mode  for  the  exercise  of  an  ordinary  jurisdiction.  In- 
stead of  a  regular  proceeding  for  foreclosure,  the  agreement  of 
parties,  as  expressed  in  the  power  contained  in  the  deed  of 
mortgage,  is  substituted  for  a  decree  of  sale,  and  upon  report 
to  and  final  ratification  by  the  court,  the  sale  has  all  the 
judicial  sanction  that  it  could  have  on  more  formal  proceed- 
ings. By  the  very  terms  of  the  eighth  section  of  the  article  of 
the  code  already  referred  to,  the  general  chancery  jurisdiction 
of  the  court  is  evoked  and  brought  into  active  exercise;  for  it  is 
therein  provided  that  ''all  such  sales  shall  be  reported  under 
oath  to  the  court  having  chancery  jurisdiction  where  the  sale 
is  made,  and  there  shall  be  the  same  proceedings  on  such 
report  as  if  the  same  were  made  by  a  trustee  under  a  decree 
of  said  court."  This,  therefore,  is  not  the  case  of  special  and 
extraordinary  powers  given  by  statute  to  a  court  in  relation 
to  a  subject-matter  of  which  such  court  has  no  jurisdiction 
independent  of  the  statute,  and  which  derives  its  authority  to 
act  entirely  from  the  statute  giving  the  power  and  prescribing 
the  mode  of  proceeding.  In  such  case,  to  render  valid  the 
exercise  of  the  power  given,  all  the  requisites  of  the  statute 
must  be  strictly  complied  with.  But  the  provisions  of  the 
statute  upon  which  the  proceedings  in  question  were  founded 
profess  to  give  no  new  jurisdiction,  but  only  to  prescribe  a 
summary  mode  for  tlie  exercise  of  jurisdiction  over  the  sub- 
ject-matter, of  which  the  court  had  full  and  ample  cognizance, 
independent  of  the  statute  provision. 
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In  the  proceeding  under  consideration,  it  may  be  that  there 
were  errors  and  irregularities  for  which  the  sale  would  ha^» 
been  set  aside,  if  exception  had  been  taken  to  its  ratificatioD 
ill  the  direct  proceeding,  or  that  the  final  order  of  ratificatioo 
would  haVe  been  vacated,  if  an  appeal  had  been  taken  there- 
from; but  it  does  not  by  any  means  follow  that  objection  cao 
be  sustained,  when  made  for  such  causes,  in  a  collateral  pro- 
ceeding. For  "where  a  court  has  jurisdiction,  it  has  a  right 
to  decide  every  question  which  occurs  in  the  cause;  and 
whether  its  decision  be  correct  or  not,  its  judgment,  until  re- 
versed, is  regarded  as  binding  in  every  other  court.  But  if  it 
act  without  authority,  its  judgments  and  orders  are  regarded 
as  nullities.  They  are  not  voidable,  but  simply  void;  and 
form  no  bar  to  a  recovery  sought  in  opposition  to  them  even 
prior  to  a  reversal":  EUiott  v.  Piersol^  1  Pet.  340. 

It  was  earnestly  contended  by  the  appellee's  counsel,  that 
the  terms  of  the  statute,  "  before  any  person  so  authorised 
shall  make  any  such  sale  he  shall  give  bond,"  are  imperatiTe^ 
and  that  the  giving  of  a  proper  bond,  with  condition  strictly 
in  conformity  to  the  provisions  of  the  law,  was  a  jurisdio- 
tional  fact,  a  condition  precedent  to  the  existence  of  jurisdie- 
tion,  and  that  without  an  exact  compliance  with  the  law  m 
this  respect  the  sale  must  be  treated  as  void.  In  this,  as  we 
have  already  said,  we  do  not  concur.  The  legal  question,  as 
to  the  sufficiency  of  the  bond,  was  one  for  that  court  to  de- 
termine in  which  the  proceedings  occurred;  and  whether  it 
determined  rightfully  or  otherwise  is  immaterial,  so  far  as 
the  validity  of  the  record  offered  in  evidence  in  thiis  case  is 
brought  into  question.  That  court  had  jurisdiction  of  the 
subject-matter;  and  if  its  jurisdiction  was  improvidently  ex- 
ercised, it  would  be  intolerable  to  hold  that  its  errors  could 
be  corrected  in  a  collateral  proceeding,  at  the  expense  of  an 
innocent  purchaser,  who  had  a  right  to  rely  upon  the  final 
order  of  ratification  of  the  sale,  as  the  proper  exercise  of 
judicial  authority.  Sales  thus  sanctioned,  when  collaterally 
called  in  question,  should  be  upheld  by  every  legal  intend- 
ment. 

And  as  an  authority  for  the  position  just  stated,  the  case  ct 
TTiompson  v.  Tolmiej  2  Pet.  157,  is  full  and  conclusive,  and  the 
reasoning  of  the  court  strikingly  apposite  to  the  case  bef<»« 
us.  There  the  heirs  of  Tolmie  instituted  a  proceeding  in  the 
circuit  court  for  the  District  of  Columbia,  for  partition  of  the 
real  estate  of  their  ancestor,  and  partition  was  awarded  by 
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the  order  of  the  court;  but  the  property  being  reported  indi- 
visible, it  was  then  ordered  to  be  sold,  and  it  was  sold  accord- 
ingly. Afterwards  the  heirs  brought  an  action  of  ejectment 
for  the  land,  and  founded  their  pretension  upon  the  want  of 
jurisdiction  in  the  circuit  court  to  pass  the  order  of  sale,  or  to 
give  the  sale  legal  sanction  after  it  was  made.  None  of  the 
heirs  of  the  deceased  had  become  of  age  at  the  time  of  the 
sale,  and  the  statute  under  which  the  proceedings  were  had 
expressly  prohibited  a  sale  until  the  eldest  heir  was  of  age; 
and  this  was  alleged  as  the  defect  of  jurisdiction.  It  was 
contended  there,  as  it  has  been  contended  here,  that  the  pro- 
ceedings did  not  derive  their  authority  from  the  general 
powers  of  the  court,  and  that,  therefore,  it  should  be  shown 
aflBrmatively  that  all  the  requisites  of  the  statute  had  been 
strictly  observed  and  complied  with,  in  order  to  confer  juris- 
diction, and  impart  validity  to  the  orders  passed  in  reference 
to  the  sale.  But  the  court  in  disposing  of  the  objection  say: 
*'  These  proceedings  were  brought  before  the  court  below  col- 
laterally, and  are  by  no  means  subject  to  all  the  exceptions 
which  might  be  taken  on  a  direct  appeal.  They  may  well  be 
considered  judicial  proceedings;  they  were  commenced  in  a 
court  of  justice,  carried  on  under  the  supervising  power  of 
the  court,  and  did  receive  its  final  ratification.  The  general 
and  well-settled  rule  of  law  in  such  cases  is,  that  when  the 
proceedings  are  collaterally  drawn  in  question,  and  it  appears 
upon  the  face  of  them  that  the  subject-matter  was  within  the 
jurisdiction  of  the  court,  they  are  voidable  only.  The  errors 
and  irregularities,  if  any  exist,  are  to  be  corrected  by  some 
direct  proceeding,  either  before  the  same  or  an  appellate 
court.  If  there  is  a  total  want  of  jurisdiction,  the  proceed- 
ings are  void  and  a  mere  nullity,  and  confer  no  right,  and 
afford  no  justification,  and  may  be  rejected  when  collaterally 
drawn  in  question."  And  many  cases  could  be  cited  to  sus- 
tain the  doctrine  thus  announced. 

In  support  of  the  position  assumed  by  the  appellee,  the  case 
of  McCabe  v.  Wardj  18  Md.  505,  has  been  cited  and  pressed 
upon  us  with  great  earnestness,  as  being  entirely  conclusive  of 
the  question  raised  by  the  exception.  And  in  that  case,  we 
admit  there  are  expressions  employed  by  the  learned  judge 
who  delivered  the  opinion  that  might  be  supposed  to  embrace 
;:>.nd  decide  the  question  now  involved.  But  that  was  a  de- 
cision made  on  appeal  from  an  order  ratifying  the  sale,  and 
overruling  exceptions  taken  to  it  in  the  direct  proceeding,. 
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and  therefore  unlike  the  case  under  consideration,  where  the 
question  of  the  legality  of  the  proceedings  is  brought  collat- 
erally before  the  court.  That  decision,  however,  as  an  au- 
thority, can  only  be  relied  on  as  settling  the  question  of  the 
irregularity  of  the  sale  made  and  excepted  to  in  that  case. 
The  broad  language  used  in  disposing  of  the  question  really 
before  the  court  must  be  restricted  to  that;  and  being  so 
restricted,  the  case  is  inapplicable  to  the  question  considered 
in  this  opinion.  This  court  being  of  opinion  that  the  court 
below  committed  error  in  rejecting  the  record  offered,  the 
judgment  appealed  from  must  be  reversed,  and  procedendo 
awarded. 
Judgment  reversed  and  procedendo  awarded. 


AonOH  OF   GOUBT,   WHXN    COLLATERAIXT  CaLLMD   JS  QoWSmiS,  WlU  1» 

referred  either  to  its  general  or  its  statatory  powere,  as  may  be  neoeaaaiy  to 
sostain  its  jnriadiotioii:  Ckmdy  v.  HaU,  87  Am.  Bee.  217,  note  222. 

JUDGMXNT  OF  OoimT  HAVINO    JUBIBDICnON  THOUGH  EKBONlOini  CAXVOt 

BB  CoLLATERALLT  Impkached:  See  J<fifee  Y,  MeAvoff,  89  Am.  Deo.  172;  nota 
184,  where  other  caaes  are  coUeoted;  Doney  ▼.  Oarey,  90  Md.  494;  Ihtgglm 
V.  First  Natkmai  Bank  qf  OemtreoiOef  43  Mioh.  196,  both  dting  tiie  prino^ 
caae. 

Sales  Sahctionsd  bt  Coubt  of  Ck>MPKrxHT  JuBiBDioiioir  bhoiju>  bi 
Upheld  by  every  legal  intendment,  when  they  are  oollaterally  attackedi 
Schley  v.  Mayor  eic.  qf  Baliimorey  29  Md.  46;  AforrU  v.  Oeltion,  34  Id.  420; 
Warehime  y.  Carroll  Co.  B,  A.,  44  Id.  517,  all  citing  the  principal  case. 

Power  to  Foreclose  Mortoaoe  is  One  of  Usual  ATTBUum  of  Goubt 
OF  Chancebt:  WarfiM  ▼.  Dorsey,  39  Md.  308,  citing  the  principal 
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[28  Mabtlaitd,  287.] 
DOMIOILB    OF    COBPORATION    IS    IN    StATB  BT  WHOSE    LaW  It  IB  Ob&ATID^ 

and  it  cannot  have  any  legal  existence  ont  of  the  boundaries  of  that  state. 
It  mnat  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  anothar 
sovereignty. 

Corporation  cannot  Reside  in  Two  States  at  Same  Tdee  under  the  ens 
charter.  Bat  a  corporation  of  one  state  may  by  its  agents  make  a  con* 
tract  within  the  scope  of  its  limited  powers  in  a  sovereignty  in  which  it 
does  not  reside,  provided  snch  contract  is  permitted  to  be  made  by  the 
law  of  the  place. 

Vaudtft  OF  Deed  Made  bt  Corporation  Created  bt  Law  or  Vibovia 
must  be  determined  by  the  laws  of  that  state.  If  it  be  legal  there,  it  is 
BO  here,  unless  it  viobbtes  good  morals  or  is  repugnant  to  some  law  or 
policy  of  this  state.  If  it  be  fraudulent  and  void  according  to  the  law  of 
Virginia,  the  fraud  attaohes  to  it  here,  and  vitiates  it. 
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No  Law  or  Rulk  of  CoNaTRUcnoN  in  Mabtlaitd  Fbohibits  Enioboi- 
MXKT  or  CoNTRAcrr  not  made  in  this  state,  according  to  the  law  of  the 
place  where  it  was  made,  although  citizens  of  Maryland,  from  reasons  of 
state  policy,  may  not  be  permitted  to  make  a  similar  contract  here. 

UvwxrmN  Law  of  Forbmh  Statb  is  to  bs  I^botbd  by  teatimony  of 
experts;  the  statutory  law  thereof  is  to  be  proved  by  the  law  itself  or 
by  an  exemplified  copy. 

Dxbd  is  not  upon  its  Fact  or  by  its  Pboyisioiis  Intalid  bt  Laws  of 
VntonriA  which  is  executed  in  that  state  by  a  corporation  thereof,  pur* 
porting  to  convey  all  its  property  to  trustees  for  the  benefit  of  its  credi- 
tors, and  reserving  to  itself  the  enjoyment  of  the  property  under  the  title 
to  the  trustees  from  the  20th  of  September  to  the  Ist  of  November  follow- 
ing, and  longer  if  the  trustees  should  not  be  required  to  take  possession 
by  one  or  more  of  the  creditors  thereby  secured;  requiring  the  trustees 
to  pay  out  of  tiie  trast  fund  all  debts  that  should  become  due  from  the 
grantor  to  its  officers  and  agents  between  those  dates,  while  it  should 
be  using  its  property  under  said  reservation;  and  also  requiring  the  trus- 
tees to  pay  out  of  the  trust  funds  all  debts  which  the  grantor,  an  express 
and  transportation  company,  might  incur  to  railroad  companies  for  trans- 
portation during  said  period,  over  and  above  the  net  receipts  for  such 
transportation;  and  reserving  to  the  grantor  absolutely  all  tolls  and  com- 
pensation for  the  transportation  of  express  matter  not  then  delivered  to 
consignees,  nor  transported,  although  under  existing  contracts. 

Bill  filed  by  W.  W.  Glenn  against  the  National  Ezprees 
and  Transportation  Company,  J.  B.  Hoge,  J.  J.  Kelley,  and 
G.  O.  O'Donnell,  trustees  of  said  company,  the  Baltimore  and 
Ohio  Railroad  Company,  and  the  Bank  of  Commerce,  on 
behalf  of  himself  and  such  other  creditors  of  said  express 
company  as  might  become  parties  to  the  soit  and  agree  to 
contribute  to  the  costs  of  prosecuting  the  same.  The  bill 
charged  that  said  express  company  executed  to  said  trustees 
the  deed  referred  to  in  the  opinion,  upon  the  trusts  enumerated 
in  the  opinion.  It  further  charged  that  said  company  was 
largely  indebted  to  said  Glenn,  and  that  an  agreement  was 
entered  into  between  him  and  it,  whereby  upon  certain  con- 
ditions  he  agreed  to  extend  the  time  for  the  payment  of  its 
indebtedness  to  him;  that  it  did  not  comply  with  any  of  said 
conditions,  and  that  the  execution  of  said  deed  of  trust  was  a 
violation  of  said  agreement,  and  should  not  be  permitted  to 
stand  to  his  injury;  that  said  deed  was  fraudulent  and  void, 
and  ought  to  be  so  declared.  The  bill  also  asked  for  an  in- 
junction to  restrain  said  express  company  and  the  trustees 
thereof  from  disposing  of  any  of  the  property,  and  from  apply- 
ing any  part  thereof  to  the  purposes  mentioned  in  said  deed, 
or  from  suflTering  or  permitting  said  property  to  be  used  by 
•aid  company  in  the  manner  provided  In  said  deed.  It  also 
uked  for  the  appointment  of  a  receiver.    An  injunction  was 

Am.  1>io.  Vol.  XCn-44 
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issued  as  prayed  for.  The  express  company  and  the  tmsteei 
filed  their  answer,  and  moved  to  dissolve  the  injunction.  The 
company  admitted  its  incorporation  in  Virginia,  and  its  in- 
debtedness to  Glenn.  It  also  admitted  the  execution  of  the 
deed,  but  denied  that  it  was  done  to  hinder  or  defraud  credi- 
tors, but  on  the  contrary,  alleged  that  it  was  done  with  a  bona 
fide  purpose  to  make  the  most  effectual  and  equitable  provision 
for  the  payment  of  all  its  creditors  that  was  then  practicable. 
It  denied  that  it  was  insolvent,  and  alleged  that  it  had  assets 
sufiScient  to  pay  all  its  debts.  It  insisted  that  said  deed  was, 
by  the  law  of  Virginia,  where  it  was  executed,  valid  and 
effectual  to  all  intents  and  purposes  as  against  creditors  and 
all  other  persons.  It  further  insisted  that  the  validity,  force, 
and  effect  of  said  deed  were  to  be  determined  by  the  law  of 
Virginia,  and  denied  that  the  making  of  said  deed  was  incon- 
sistent with  the  rights  of  the  complainant  under  the  agreement 
mentioned  in  his  bill.  The  trustees  alleged  that  they  had  been 
prevented  by  the  injunction  from  effectually  executing  the 
trusts  confided  to  them  by  the  deed,  but  asserted  their  readi- 
ness to  carry  the  same  into  effect  whenever  permitted.  They 
asserted  that  the  appointment  of  a  receiver  was  unnecessary. 
The  court,  on  hearing  the  motions  to  dissolve  the  injunction 
and  for  a  receiver,  continued  the  injunction  and  appointed  a 
receiver.  Afterward,  the  Baltimore  and  Ohio  Railroad  Com- 
pany and  the  Bank  of  Commerce  filed  answers.  Commissions 
were  then  issued,  and  testimony  was  taken  on  both  sides. 
The  railroad  company  renewed  the  motion  to  dissolve  the  in- 
junction, which  was  overruled.  The  railroad  company  and 
the  trustees  then  appealed  from  the  order  granting  an  injunc- 
tion, and  from  the  orders  refusing  to  dissolve  the  injunction, 
appointing  a  receiver,  and  refusing  to  discharge  said  receiver; 
and  also  from  an  order  requiring  the  president  of  the  express 
company  to  execute  deeds  of  all  the  property  to  the  receiver. 
Other  facts  appear  from  the  opinion. 

/.  H,  B,  Latrobe  and  LN,  Steele^  for  the  Baltimore  and  Ohio 
Railroad  Company. 

Charles  W.  RusseUj  for  Hoge  and  O'Donnell,  trustees  for  the 
express  company. 

Chariea  Marshall  and  Thomas  O,  PrcUtj  for  the  appellees. 

By  Court,  Stewart,  J.    The  able  argument  of  the  counsel 
on  both  sides,  in  this  cause,  has  been  mainly  directed  to  the 
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consideration  of  the  validity  and  eflect  of  the  deed  of  the  20th 
of  September,  1866,  made  by  the  express  company  to  the  trus- 
tees. The  invalidity  of  this  instrument  is  the  sole  reliance  of 
the  complainant,  upon  which  all  the  other  proceedings  depend. 
Our  conclusion  upon  that  proposition  will  dispose  of  this  ap- 
peal. The  question  is  one  of  much  importance,  and  having 
been  reargued,  has  been  examined  with  more  than  ordinary 
care.  The  bill  of  complaint,  the  deed  itself,  the  agreement  of 
counsel  filed,  the  proceedings  and  testimony,  all  represent  that 
this  express  company  is  a  body  politic  and  corporate  of  the 
state  of  Virginia.  The  deed  purports  to  have  been  signed  by 
Joseph  E.  Johnston,  president  of  the  company,  by  virtue  of 
authority  vested  in  him  by  an  order  and  resolution  of  the 
board  of  directors  of  the  company,  and  that  he  affixed  the  com- 
mon seal  of  said  corporation  to  the  deed,  as  the  act  of  the  cor- 
poration. The  agreement  filed  further  admits  that  the  office 
of  the  president  of  the  company  has  been  kept  at  Richmond; 
that  the  deed  was  executed  there  and  admitted  to  record,  ac- 
cording to  the  law  of  Virginia.  It  further  admits,  that  at  the 
time  of  the  execution  of  the  deed,  and  for  several  months  pre- 
viously, the  company  had  an  office  in  the  city  of  Baltimore, 
at  which  the  offices  of  its  treasurer  and  general  superintendent 
were  kept,  and  a  large  amount  of  the  general  business  trans- 
acted. 

The  grantor  being  a  corporation  of  the  state  of  Virginia,  its 
domicile  is  there.  In  the  case  of  Bank  of  Augusta  v.  Earle^  13 
Pet  519,  Chief  Justice  Taney  states  that  '^a  corporation  can 
have  no  legal  existence  out  of  the  boundaries  of  the  sovereignty 
by  which  it  is  created.  It  exists  by  force  of  the  law,  and  where 
that  ceases  to  operate,  the  corporation  can  have  no  existence. 
It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate 
to  another  sovereignty." 

It  was  urged  in  the  argument  for  the  appellees  that  the  com- 
pany by  transacting  business,  having  an  office  and  its  treas- 
urer and  superintendent  here,  acquired  a  habitation  at  the 
same  place.  This  could  make  no  difference,  if  not  only  those 
offices,  but  the  office  of  the  president  also,  had  been  here. 
They  were  but  the  agencies  of  the  corporation.  In  the  same 
case,  Bank  of  Augusta  v.  Earlcy  supraj  the  doctrine  is  plainly 
annoimced  that  *' although  it  [the  corporation]  must  live  in 
that  state  only  [the  state  from  which  its  charter  is  derived], 
there  is  no  insuperable  objection  to  its  power  of  contracting  in 
another.    Natural  persons  through  the  intervention  of  agents 
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are  continually  making  contracts  where  they  do  not  reside, 
and  what  greater  objection  can  there  be  to  an  artificial  person, 
by  its  agents,  to  make  a  contract  within  the  scope  of  its  limited 
powers  in  a  soyereignty  in  which  it  does  not  reside,  provided 
such  contracts  are  permitted  to  be  made  by  the  laws  of  the 
place?  "  Article  75,  sections  99-104,  and  article  88,  sections  33 
-44,  of  the  Code  of  Public  General  Laws,  provide  for  enforcing 
process  against  the  agents  of  a  corporation  having  existence  be- 
yond the  state,  but  holding  and  exercising  franchises  therein, 
thus  recognizing  their  authority  to  transact  business  here. 
Natural  persons  having  no  residence  here  may  have  dealings 
through  their  agents,  but  that  gives  them  no  domicile  here, 
much  less  a  corporation,  whose  corporate  franchises,  being 
against  common  right,  are  construed  more  strictly;  natural 
persons  may  change  their  domicile;  not  so  with  corporations, 
who  have  a  stationary  habitation,  and  can  only  have  transac- 
tions from  their  home  through  their  agents.  Personal  and  in- 
dividual rights  are  original,  whilst  the  powers  of  a  corporation 
are  derivative  and  prescribed  by  their  charters. 

The  authority  in  State  v.  Northern  Central  B?y  Co,,  18  Md. 
213,  relied  upon  the  appellees  to  sustain  their  view  that  the 
company  doing  business  here  must  be  considered  as  having  a 
domicile  here,  we  think  sustains  our  conclusion.  In  that  case 
the  corporation  held  its  existence  by  two  charters  from  differ- 
ent states,  or  its  existence  in  part  from  a  charter  of  another 
state.  "  Such  a  corporation  must,  for  the  purposes  of  justice, 
be  treated  as  a  separate  corporation  by  the  courts  of  each  gov- 
ernment from  which  it  derives  its  being,  that  is,  as  a  domestio 
legal  entity  to  the  extent  of  the  government  under  which  it 
acts,  and  as  a  foreign  corporation  as  regards  the  other  sources 
of  its  existence."  This  is  in  accordance  with  the  principle  we 
have  stated,  because  having  two  charters,  it  is  as  to  each  dis- 
tinct, and  is  treated  in  each  state  giving  it  being  as  a  legal 
entity.  If  this  corporation  held  a  charter  from  the  state  of 
Maryland,  it  would  have  a  domicile  here  to  the  extent  of  that 
authority.  But  deriving  its  charter  from  Virginia  alone,  that 
state  must  be  esteemed  its  domicile  exclusively.  It  could  not 
reside  here  and  in  Virginia  at  the  same  time  tmder  the  one 
charter. 

The  deed  in  question  having  been  made  in  the  state  of  Vir- 
ginia, and  by  a  corporation  created  by  the  laws  of  that  state, 
its  validity  must  depend  upon  those  laws.  ^  It  is  a  general 
principle  admitting  of  few  exceptions  that  in  oenstruing  ocm- 
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tracts  made  in  a  foreign  country  the  courts  are  goyemed  bj 
the  lez  loci  as.  to  the  essence  of  the  contract;  that  is,  the  righto 
acquired  and  the  obligations  created  by  it":  De  Sobry  v.  De 
Laietre,  2  Har.  &  J.  191  [3  Anr.  Dec.  533];  Tradh&r  t.  EverhaH, 
3  Gill  A  J.  244.  The  rule  of  comity,  where  the  lex  lod  is- for- 
eign, adopts  the  law  of  the  country  where  the  contract  is  made 
iu  placing  a  construction  upon  it.  They  look  to  the  foreign 
law  to  ascertain  the  true  character  of  the  contract  that  efficacy 
may  be  giyen  to  its  obligations  between  the  parties,  unless* 
contra  bonos  mares^  or  against  some  poeitiye  law  of  their  own. 
This  is  necessarily  the  rule;  otherwise  no  reasonable  interpre- 
tation could  be  given  to  such  contract.  It  can  haye  no  valid* 
ity  except  conformable  to  the  law  where  made.  It  must  have 
a  legal  origin.  '^  No  right  can  be  derived  under  any  contraot 
made  in  opposition  to  the  law  where  it  is  made":  Hall  v.  Mul^ 
lin,  5  Har.  A  J.  193. 

"  Courts  of  justice  always  expound  and  execute  it  [the  con- 
tract] according  to  the  laws  of  the  place  where  made":  Banh 
of  Attgusta  v.  Eadey  13  Pet.  588.    Judge  Story,  in  his  Conflict 
of  Laws,  says:  *'  In  the  silence  of  any  rule  affirming,  denying, . 
or  restraining  the  operation  of  foreign  laws,  courts  of  justice 
presume  the  tacit  adoption  of  them  by  their  own  government^ 
unless  repugnant  to  its  policy  or  interest.    It  is  not  the  comity 
of  the  courts,  but  of  the  nation,  which  is  administered  in  tbs 
same  way  and  guided  by  the  same  reasoning,  by  which  all 
other  principles  of  municipal  law  are  ascertained."    In  other- 
words,  the  universal  interests  of  all  enli^tened  nations  pre-> 
scribe  this  as  common  law  to  be  administered  by  their  courts.. 

If  this  deed  is  a  legal  instrument  in  Virginia,  where  it  waS' 
made,  it  is  so  here,  unless  it  violates  good  morals  or  is  repug- 
nant to  some  law  or  policy  of  this  state.  If  it  is  fraudulent 
and  void  according  to  the  law  of  Virginia,  the  fraud  attaches* 
to  it  here  and  vitiates  it.  Is  the  recognition  of  the  validity  of 
this  deed  obnoxious  to  any  law  or  policy  of  this  state? 

We  are  not  aware  of  any  law  or  rule  of  construction  which 
prohibits  the  enforcement  of  a  contract  not  made  in  this  state^ 
according  to  the  law  of  the  place  where  it  was  made,  although 
our  citizens,  firom  reasons  of  state  policy,  may  not  be  permitted 
to  make  a  similar*  contract  here.  A  different  rule  would  be  to 
attempt  the  enforcement  of  our  local  policy  upon  all  other 
people,  and  recognise  no  contract  not  conformable  to  our  pecu- 
liar views. 

Transferi  of  personal  property  within  our  limits,  belonging 
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to  parties  abroad,  may  be  made  according  to  the  foreign  law, 
where  our  own  citizens,  in  transferring  similar  property,  are 
required  to  conform  to  our  laws  regulating  such  transfers: 
WUson  V.  Carson  &  Co.^  12  Md.  54;  Houston  v.  Nowland^  7 
Gill  &  J.  480.  The  case  of  Gardner  y.  Lewis,  7  Gill,  877,  was 
between  citizens  of  Maryland  who  had  gone  outside  of  the  state 
and  made  a  eontract,  and  there  was  no  evidence  of  what  was 
the  foreign  law,  and  therefore  the  law  of  Maryland  was  the 
only  one  to  be  applied.  In  Oreen  v.  Treiber,  8  Md.  28,  the 
deed  was  set  aside  as  being  contrary  to  the  law  of  Maryland, 
haying  been  executed  by  parties  in  the  state  of  Virginia;  but 
there  was  no  eyidence  of  what  was  the  law  of  that  state.  It 
is  not  material  to  this  inquiry  to  define  what  would  be  our 
construction  of  such  a  deed  as  this  if  made  here  according  to 
our  yiews  of  the  statute  of  13  Eliz.,  c.  5;  because,  haying  been 
made  in  Virginia  by  a  corporation  haying  its  domicile  there, 
its  yalidity  must  be  determined  according  to  that  law.  The 
deed  has  been  assailed  by  the  bill  of  complaint  as  fraudulent 
upon  its  face,  and  because  of  its  alleged  illegal  reservations 
find  preferences;  because  it  reseryes  a  use  to  the  grantor  to 
hold  the  property  under  the  title  of  the  trustees  from  the  20th 
of  September  to  the  1st  of  Noyember  ensuing,  if  the  trustees  be 
not  required  to  take  possession;  because  it  requires  the  trus- 
tees to  pay  out  of  the  trust  fund  all  debts  that  shall  become 
due  firom  the  grantor  to  its  officers  and  agents  for  a  like  period; 
because  it  requires  the  trustees  to  pay  out  of  the  trust  funds 
all  debts  which  the  grantor  may  incur  to  railroad  companies 
for  transportation,  from  September  20th  to  Noyember  1st,  over 
and  above  the  net  receipts  for  such  transportation;  because  it 
reseryes  to  the  grantor  all  tolls  and  compensation  for  the  trans- 
portation of  express  matter  not  yet  delivered  to  consignees,  or 
not  yet  transported  under  existing  contracts. 

These  are  the  principal  objections  made,  and  which  are 
embraced  by  the  first,  fifth,  and  eighth  reservations  and  clauses 
of  the  deed.  Are  these  reservations  fatal  to  the  validity  of  the 
deed  according  to  the  Virginia  law? 

That  law  is  a  fact  to  be  proved  in  our  courts  as  other  facts: 
if  unwritten,  by  the  testimony  of  experts;  if  statutory,  by  the 
law  itself  or  exemplified  copy:  Oardnsr  v.  Lewis,  7  Gill,  377; 
De  Sobry  v.  De  Laistre,  2  Har.  A  J,  191  [8  Am.  Dec.  633]. 

As  to  what  is  the  Virginia  law  applicable  to  the  character 
of  this  deed,  it  seems  assumed  we  are  confined  to  the  testi- 
mony  of  the  experts,  introduced  under  the  commission,  so  &r 
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as  the  Baltimore  and  Ohio  Raihroad  Company  ie  concerned, 
because  they  are  not  parties  to  the  agreement,  admitting  resort 
to  other  sources.  It  is  not  necessary  to  decide  as  to  the  cor- 
rectness of  this  assumption,  because  there  is  no  conflict  be- 
tween the  testimony  of  the  witnesses  and  the  reported  decisions 
of  the  Virginia  courts.  These  witnesses,  the  experts,  Grattan, 
Steger,  Carrington,  Page,  Imboden,  Baldwin,  and  Hunter, 
eminent  jurists,  and  experienced  in  the  law  of  Virginia,  tes- 
tify that  under  that  law  the  deed  is  valid,  and  its  provisions 
would  be  recognized  as  legal  for  the  purposes  set  forth  in  it. 
Such  is  the  uniform  tenor  of  this  evidence,  which  is  conclu- 
sive, as  to  the  validity  of  this  deed  under  the  Virginia  law, 
outside  of  the  agreement  in  the  cause. 

Besides  this  testimony  of  the  experts,  the  agreement  of  the 
trustees,  the  express  company  and  the  complainant,  requires 
us  to  resort  to  the  decisions  of  the  courts,  or  opinions  of  judges 
of  Virginia,  reported  in  any  printed  book,  etc.,  to  ascertain  the 
law  of  that  state  pertinent  to  this  question.  From  the  exam- 
ination we  have  given  to  the  reports  of  the  Virginia  courts, 
construing  this  statute  of  13  Elizabeth,  its  construction  has 
undergone  modifications  in  their  courts  very  analogous  to  the 
changes  which  have  taken  place  in  the  courts  of  other  states, 
and  in  England,  since  the  trial  of  Twyne,  who  was  one  of  the 
first  victims  to  the  penal  provisions  of  that  law. 

The  court  of  appeals  of  the  state  of  Virginia,  in  the  case 
of  Davis  V.  Turner^  4  Gratt.  422,  announce  very  distinctly  a 
change  in  their  construction  of  this  statute  of  13  Elizabeth, 
contrary  to  a  series  of  prior  decisions.  Judge  Baldwin  '^  ex- 
pressed his  opinion  against  the  doctrine  that  the  non-delivery 
of  possession  on  a  sale  is  in  itself  in  all  cases  conclusive  evi- 
dence of  fraud,  and  against  the  principle  that  the  inconsis- 
tency of  the  possession  with  the  terms  and  efiect  of  the  deed 
is  also  conclusive  evidence  of  fraud,  holding  that  the  fraud 
contemplated  by  the  statute  is  to  be  found  in  the  falsehood  of 
the  transaction."  Upon  a  review  of  the  Virginia  cases,  he 
added,  that  '4t  seems  now  conceded  on  all  hands  the  continued 
possession  of  the  vendor  after  an  absolute  sale  is  open  to  ex- 
planation." 

Judge  Cabell  stated  ^Hhat  an  entire  change  had  taken  place 
in  his  views;  that  he  was  now  entirely  convinced  of  the  cor- 
rectness of  the  modem  English  decisions." 

In  the  later  case  of  Forkner  v.  Stewart,  6  Gratt.  198,  204, 
the  court ''  declared  that  the  proper  instruction  to  be  given  to 
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the  jury  was,  that  if  it  appeared  to  them  that  an  absolute  sale 
had  been  made,  but  that  the  poeseesion  did  not  aocompany 
Buch  sale,  but  remained  with  the  vendor,  such  retention  ot 
possession  was  prima  facie  evidence  of  fraud,  but  not  condQ- 
sive,  and  could  be  rebutted  by  proof  of  the  faimeea  and  good 
faith  of  the  transaction." 

In  the  later  case  of  Danes  v.  SeaToan,  11  Gratt  778,  much 
relied  upon  1by  appellees'  counsel,  the  court  say:  ''  The  fact 
that  creditors  may  be  delayed  is  not  of  itself  sufficient  to  w 
cate  a  deed  if  there  is  absence  of  fraudulent  intent.  Shreiy 
conveyance  to  trustees  interposes  obstacles  in  the  way  of  ihe 
legal  remedies  of  creditors,  and  may  to  that  extsni  be  said  to 
hinder  creditors.  The  fraudulent  intent  is  denied  by  the 
grantor,  and  there  is  no  proof  except  that  arising  from  the 
face  of  the  deed;  that  the  court  cannot  presume  the  fraud, 
unless  the  terms  of  the  instrument  preclude  any  other  infer- 
ence; that  the  reservation  of  an  interest  in  the  property  by 
postponing  the  time  of  sale,  or  directing  a  sale  on  a  credit,  etc^ 
do  not  of  themselves  furnish  evidence  of  fraudulent  intent; 
that  such  questions  have  been  settled  by  a  series  of  adjudica- 
tions in  that  court;  that  it  would  disturb  titles  if  the  princi- 
ple heretofore  established  by  the  practice  of  the  courts  were 
now  to  be  questioned;  that  if  inconvenienoe  result  frt>m  the 
construction  given  to  the  statute,  the  correction  should  be  ad- 
ministered by  the  law-making  power." 

Nor  does  the  case  of  Quarles  v.  Kerry  14  Gratt.  64,  58, 
referred  to  by  appellees'  counsel,  sustain  their  theory.  The 
deed  in  that  case  was  set  aside  owing  to  the  circumstances  of 
that  case,  the  court  saying  "  that  a  delay  of  two  years  was 
equivalent  to  giving  up  all  claim  to  the  property;  that  the 
courts  in  Virginia  have  gone  as  far,  or  further,  to  sustain  &e 
owner's  dominion;  that  the  owner  may  in  good  faith  convey 
his  property,  or  a  part  of  it,  to  secure  the  payment  of  his 
debts;  may  postpone  for  a  reasonable  time  (to  be  judged  of 
in  each  case),  the  period  for  executing  the  powers  of  the  con- 
veyance," etc. 

From  the  purport  of  these  decisions,  we  do  not  perceive 
that  the  law  of  Virginia  is  different,  from  the  exposition  of  it 
by  the  testimony  of  the  experts.  The  Virginia  doctrine  as 
to  the  construction  of  this  celebrated  statute  of  18  EUx.,  c.  6, 
amounts  to  this,  that  the  presumption  of  fraud  to  be  deduced 
from  the  face  of  a  deed,  where  its  provisions  may  be  explained 
as  consistent  with  good  £uth,  is  discountenanced  if  not  ex* 
ploded. 
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The  impeached  instrument  is  valid,  or  otherwise,  according 
to  the  evidence  of  it»  fairness  or  fraud;  the  purpose — the 
fraudulent  intent — is  the  subject  of  proof,  and  not  necei- 
sarily  to  be  inferred  by  any  fixed  and  indexible  rule  of  law; 
that  the  courts  will  not  as  a  general  rule  pronounce  from  the 
face  or  terms  of  a  deed  that  it  is  fraudulent,  but  permit  the 
fullest  investigation  to  be  made  by  proof  as  to  any  fraudulent 
intent,  or  otherwise,  admitting  evidence  dehors  to  determine 
the  fraud  or  honesty  of  purpose,  thus  giving  what  they  appear 
to  consider  a  more  reasonable  construction  of  the  statute. 

From  all  the  testimony,  we  conclude  the  law  of  Virginia 
does  not  invalidate  this  deed  from  its  face  or  provirdons,  and 
there  is  no  evidence  aliunde  to  authorize  this  court  to  declare 
it  invalid.  Difiering  from  the  circuit  court  in  its  construc- 
tion of  this  deed,  we  reverse  the  orders  of  that  court,  from 
which  appeals  have  been  taken;  the  injunction  must  be  dis- 
solved, and  the  cause  remanded  for  further  proceedings  in  the 
court  below  to  accord  with  this  reversal.  The  validity  of  the 
Bales  made  by  the  receiver  in  the  discharge  of  his  duty  as  an 
officer  of  that  court  is  not  to  be  affected  by  this  decision,  nor 
his  accountability  for  the  proceeds  of  sale,  or  other  funds  re- 
maining in  his  hands,  but  he  may  be  required  to  account  with 
the  trustees  in  the  further  proceedings  in  the  court  below;  the 
costs  of  these  appeals  to  be  paid  out  of  the  funds  in  the  hands 
of  the  receiver. 

Orders  reversed,  injunction  dissolved,  and  cause  remanded. 


OoBFORinoH  HAS  Boiacuji  uv  Flags  of  its  Cbbatioh,  and  can  ha^e  no 
legal  ezistenoe  beyond  the  limits  of  tho  Bovereignty  which  created  it:  dmniif 
^  Allegheny  v,  Cleveland  etc  H,  i?.  Co,,  88  Am.  Dec  579,  note  581,  where 
other  caaes  am  ooUeoted.  The  directora  of  a  corporation  may,  however,  hol4 
meetingB,  have  an  office,  make  contracts,  and  transact  at  least  a  part  of  the 
general  basineasof  the  corporation  in  another  state,  unless  the  local  law  pro- 
hibits it.  Bat  the  directors  when  so  acting  are  not  the  corporate  body,  but 
its  m^re  agents:  Stniih  ▼.  Siker  Valley  Mfg,  Co.,  64  Md.  91,  dting  the  prin- 
cipal case, 

Lkx  Loci  CoirmAorna  Dbterminbs  What  OoirraACT  is:  See  OWfono  t. 
Pierre,  89  Am.  Dec.  643,  note  647,  where  other  cases  are  collected.  Bat  con- 
tracts intended  to  be  performed  in  another  state  most  conform  to  the  laws  of 
that  state:  StHdmry.  Tkikham,99  Id.  280^  note  281,  where  otbor  oasesare 
edllected. 
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SpBIGG  V.   MOALB. 

[28  XaBTLAXD,  497.] 

Ijbmbs  or  Pladitdf  nr  Hjbotmsmt,  GLAiMiHa  bt  OdLLATBUL  DncnTy 
MUST  Show  who  was  last  legally  seised  of  the  land  in  controversy,  and 
then  prove  his  death  without  issue;  and  next  prove  all  the  diiforent  links 
in  the  chain  of  descent,  which  will  show  that  the  person  so  last  seised 
and  the  claimants  descended  from  some  common  ancestor,  together  wiiii 
the  eztinotian  of  all  those  lines  of  descent  which  conld  daim  in  prefer- 
enoe  to  the  lessors  of  the  plaintiff.  They  must  prove  the  marriageo^ 
births,  and  deaths,  and  the  identity  of  persons  necessary  to  hx  title  in 
themselves,  to  the  exclusion  of  others  who  would  have,  if  in  existence^ 
a  better  title  to  the  land  sought  to  be  rocovered.  The  first  facts  to  be 
established  by  them,  in  the  deduction  of  title,  are,  that  the  propotitm 
died  before  the  bringing  of  the  action,  and  that  he  died  without  issuer 

DlATH  OF  PbBSOV  MAT  BB  PRBSUMBD  TO  HAVB  HaPPSNBD  BDOBX  BrDIO- 

IVG  OF  Suit,  whero  it  would  be  contrary  to  the  ordinary  eonrse  of  na> 
ture  that  he  should  be  living  at  that  time,  although  there  is  no  l^gU 
presumption  of  tiie  period  when  death  occurred,  or  up  to  whioh  life  en- 
dured. 

If  It  BB  Aixbqbd  that  Pebson  Dibd,  ob  was  Dbad^  at  any  partieular 
time  within  the  period  after  which  he  will  be  presumed  to  be  dead,  the 
hct  must  be  established  by  evidence. 

Law  Makbs  No  Psbsuiiftion  against  Ibsub,  whero  the  party  is  shown  to 
have  been  married,  and  his  wife  to  have  been  living  at  the  time  of  the 
last  intelligence  of  her.  But  the  plaintiff  must  show  either  that  he  had 
no  issue,  or  that  issue  is  extinct. 

Whbrb  Wholb  Eyidbbob  n  Tbaditioitabt,  CoBusrnio  Emtxbblt  or 
Familt  Reputatiob  or  of  statements  of  declarations  made  by  persons 
who  died  long  ago»  it  must  be  taken  with  such  allowances  and  suspicions 
as  ought  reasonably  to  be  attached  to  it.  When  family  reputation,  or 
declarations  of  kindred  made  in  a  family,  aro  the  subject  of  evidence^ 
and  the  reputation  is  of  long  standing,  or  the  declarations  are  of  old 
date,  the  memory  as  to  the  source  of  the  reputation,  or  as  to  the  persons 
who  made  the  declarations,  can  rarely  be  characterised  by  perfect  ac- 
curacy. 

Is   u    DUTT   OF   CoOBiT   TO   IbBTBVOT   JuBT  THAT  THBBB  IB  Ko  BVIDBBGB 

legally  sufficient  to  be  considered  by  them,  when,  looking  to  the  whole 
evidence  adduced,  and  considering  its  quality  and  general  tenor,  and 
after  deducing  all  reasonable  inferences  therofrom,  it  is  satisfied  that  it 
is  not  legally  sufficient  to  constitute  the  foundation  for  a  verdict^  and 
that  a  Tcrdict  founded  upon  it  could  not  in  justice  and  judioial  propriety 
be  allowed  to  stand. 

Bjbctmbnt.    The  opinion  states  the  case. 

Cteorge  H.  WiUiams  and  Arthwr  W.  McteheUf  fbr  the  appel* 
lants. 

Wiliiam  Schley^  for  the  appellees. 

By  Court,  Alvet,  J.    This  is  an  action  of  ejectmenti  in 
whioh  the  lessors  of  the  plaintifiT  claim  title  to  the  land  in 
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dispute  ae  heirs  at  law,  in  different  d^rees,  of  Jacob  Giles, 
by  collateral  descent.  It  appears  that  John  Giles,  the  father, 
who  died  in  the  year  1725,  had,  some  time  before  his  death, 
compounded  for  a  tract  of  land  called  Upton  Court,  lying  on 
the  Patapsco  River,  in  Baltimore  County,  but  died  before  he 
obtained  a  patent  therefor;  and  by  his  will,  dated  and  ad* 
mitted  to  probate  in  1725,  he  devised  a  part  of  Upton  Court 
to  his  son  John  Giles,  and  the  residue  thereof  to  his  son  Jacob 
Giles.  This  will  of  the  elder  John  Giles  discloses  the  fact 
that  he  had,  at  the  date  of  the  will,  eight  children,  three  sons 
and  five  daughters,  namely,  John,  Jacob,  Nathaniel,  Betty 
Lewis,  Sophia  Murray,  Anna,  Mary,  and  Sarah.  The  three 
sons  were  made  executors  of  the  will  of  the  father.  It  also 
appears  that  on  the  12th  of  August,  1731,  a  patent  for  Upton 
Court  issued  to  John  Giles,  the  son  and  devisee,  who,  by  deed 
of  the  28th  of  February,  1732,  granted,  released,  and  con- 
firmed to  his  brother  Jacob  Giles  all  that  part  of  Upton  Court 
which  had  been  devised  to  the  latter  by  the  will  of  the  father; 
and  on  the  1st  of  March,  1732,  Jacob  Giles  conveyed  to  John 
Moale,  the  ancestor  of  the  appellee,  a  parcel  of  Upton  Courts 
supposed  to  contain  two  hundred  acres,  more  or  less;  but 
that  such  conveyance  to  Moale  did  not  embrace  the  entire 
portion  of  Upton  Court  conveyed  to  Jacob  Giles  by  the  deed 
of  his  brother  of  the  28th  of  February,  1732.  And  it  is  for 
the  recovery  of  the  residue  of  such  parcel  of  Upton  Court, 
conveyed  by  the  deed  of  the  28th  of  February,  1732,  and  not 
embraced  in  the  deed  to  Moale,  that  this  action  is  brought. 
It  is  alleged  that  Jacob  Giles  never  parted  with  such  residue 
of  the  parcel  of  Upton  Court  conveyed  to  him  by  his  brother, 
and  that  he  died  without  issue  and  intestate;  and  that  all  the 
blood  of  John  Giles  the  elder  has  become  extinct,  except  the 
descendants  of  Anna  or  Anna  Maria,  one  of  the  daughters  of 
John  Giles,  Sen.,  and  a  sister  of  Jacob,  who  married  Oliver 
Cromwell,  and  had  issue;  and  that  the  lessors  of  the  plaintiff 
are  her  descendants,  and  through  her  claim  as  heirs  at  law  of 
Jacob  Giles. 

At  the  trial  below  there  were  several  prayers  offered  by  the 
respective  parties;  and  eight  of  those  on  the  part  of  the  plain- 
tiff were  granted,  as  were  two  of  those  on  the  part  of  the  de- 
fendant. The  ninth  prayer,  however,  of  the  plaintiff  was 
refused;  and  that,  and  the  two  prayers  of  the  defendant  that 
were  granted,  presented  the  question  of  the  title  of  the  lessors 
of  the  plaintiff,  and  their  right  to  recover  in  this  action.    The 
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court,  after  ruling  upon  the  prayers  offered,  Airther  h 
the  jury  that  the  plaintiff  could  not  recover;  and  upon  the 
ruling  in  reference  to  the  ninth  prayer  of  the  plaintiff,  and 
the  decisive  instruction  of  the  court  against  the  right  of  the 
plaintiff  to  recover,  the  primary  question  is  presented,  whether 
there  was  evidence  in  the  cause  legally  sufficient  to  be  consid- 
ered by  the  jury,  tending  to  establish  title  in  the  lessors  of  the 
plaintiff.  It  was  incumbent  upon  the  lessors  of  the  plaintiff, 
claiming  as  they  do  by  collateral  descent,  to  show  who  was 
last  legally  seised  of  the  land  in  controversy,  and  then  to 
prove  his  death  without  issue;  and  next  to  prove  all  the  dif- 
ferent links  in  the  chain  of  descent,  which  will  show  that  the 
person  so  last  seised  and  the  claimants  descended  from  some 
common  ancestor;  together  with  the  extinction  of  all  those 
lines  of  descent  which  could  claim  in  preference  to  the  lessors 
of  the  plaintiff.  They  must  prove  the  marriages,  births,  and 
deaths,  and  the  identity  of  persons  necessary  to  fix  titie  in 
themselves,  to  the  exclusion  of  others  who  would  have,  if  in 
existence,  a  better  title  to  the  land  sought  to  be  recovered. 
The  facts  first  in  order  to  be  established  by  the  lessors  of  the 
plaintiff,  in  the  deduction  of  title,  were,  that  Jacob  Giles,  the 
proposiiuSj  died  before  the  bringing  of  this  action;  and  that 
he  died  without  issue;  as  his  lineal  descendants,  if  any,  would 
exclude  all  collateral  kindred.  It  is  contended,  however,  on 
the  part  of  the  plaintiff,  that  both  of  these  facts  are  made  evi- 
dent by  presumption,  under  the  facts  and  circumstances  of  this 
case.  As  to  the  fact  of  the  death  of  Jacob  Giles,  we  think  it 
clear  that  it  may  be  presumed  to  have  happened  before  the 
bringing  of  this  suit,  because  it  would  be  contrary  to  the  ordi- 
nary course  of  nature  that  he  should  be  living  at  that  time; 
though  there  is  no  legal  presumption  of  the  period  when  death 
occurred,  or  up  to  which  life  endured:  Hubback  on  Succes- 
sion, 185.  If  it  be  alleged  that  a  person  died  or  was  dead  at 
any  particular  time  within  the  period  after  which  he  will  be 
presumed  to  be  dead,  the  fact  must  be  established  by  evi- 
dence. But  while  this  is  the  rule  of  presumption  as  to  the 
fact  of  death,  it  does  not  follow  that  the  party  is  presumed  to 
have  died  without  issue.  Where,  as  in  this  case,  the  party  is 
shown  to  have  been  married,  and  his  wife  living  at  the  time 
of  the  last  intelligence  of  her,  the  law  makes  no  presumption 
against  issue;  and  the  plaintiff  must  show  either  that  he  had 
no  issue,  or  that  issue  is  extinct.  That  there  is  no  legal  pre> 
■omptioQ  that  the  party  died  without  issae,  we  think  has  bees 
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expressly  decided  in  the  case  of  Richards  v.  Richardij  15  East^ 
293,  note,  and  which  has  been  cited  and  approved  by  the  coort 
of  appeals  of  this  state  in  the  case  of  JSamnumd  y.  Inloes,  4 
Md.  175.  The  case  referred  to  in  East  was  an  action  of  eject* 
ment,  and  the  lessor  of  the  plaintiff  claimed  as  heir  by  de- 
%centy  and  showed  the  death  of  his  elder  brothers,  but  not  that 
they  died  without  issue.  The  court  said:  "This  must  like- 
wise  be  proyed.  The  plaintiff  must  remoye  eyery  possibility 
of  title  in  another  person  before  he  can  recover;  no  presump- 
tion being  admitted  against  the  person  in  possession."  And 
in  Hubback  on  Succession,  199,  it  is  laid  down  as  an  estab- 
lished principle  in  the  rules  of  evidence  applicable  to  cases  of 
succession,  that  "in  order  to  show  the  death  of  all  nearer  heirs, 
it  is  necessary  to  negative  the  conjing  into  existence  of  those 
who  would  be  such.  That  without  the  establishment  of  the 
non-existence  of  issue  as  a  distinct  species  of  fact  firom  that 
of  death,  the  proof  of  heirship  would  be  defective,  will  thus 
appear:  if  A  be  a  nearer  heir  than  the  claimant,  and  it  be 
proved  that  he  died,  having  had  two  children,  B  and  C,  and 
the  deaths  of  these  children  be  also  proved,  the  claimant  is 
not  entitled  to  succeed  if  issue  of  either  B  or  C,  or  if  other 
issue  of  A  be  extant.  Evidence  may  be  adduced  of  the  deaths 
of  all  the  known  members  of  senior  branches  through  suc- 
cessive generations,  and  still  the  task  will  follow  of  satisfying 
those  who  are  to  decide  that  no  issue  exists  of  the  lowest  or 
latest  descendants,  added  to  that  of  establishing  of  each  indi- 
vidual member  that  he  had  no  other  children  than  those  who 
have  been  accounted  for."  Therefore  the  fact  of  dying  with- 
out issue  is  not  made  out  by  legal  presumption.  Nor  do  we 
think  it  is  made  out  by  presumption  of  fact. 

The  testimony  given  in  reference  to  Jacob  Giles  and  the 
Giles  family  was  of  the  most  vague  and  indefinite  character, 
and  such  as  from  which  no  satisfactory  conclusion  could  have 
been  drawn.  The  witnesses  upon  whose  deposition  reliance 
is  placed  to  establish  the  extinction  of  all  the  blood  of  John 
Giles,  Sen.,  except  that  through  Anna  Maria  Cromwell,  were 
Henry  Linthicum,  Elizabeth  Linthicum,  and  Mrs.  Matilda  H. 
Stewart.  The  first-named  witness  says  he  had  no  acquaint- 
ance with  the  Giles  family.  He  married  into  the  Cromwell 
family,  and  he  traces  with  sufficient  accuracy  the  pedigree  of 
that  family,  and  shows  it  to  be  very  extensive.  He  says  he 
had  "understood  from  his  wife  that  the  children  of  John 
Giles,  Sen.,  were  John  Giles,  Jr.,  and  Jacob  Giles,  and,  he  thinks. 
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Nathaniel  Giles  and  Anna  Maria  GileB.  Witness  thinks  John 
Giles,  Jr.,  left  two  daughters,  but  does  not  remember  their 
names,  but  thinks  one  of  them  was  named  Sarah  and  the 
other  Elizabeth;  and  does  not  know  whether  they  were  mar- 
ried, but  thinks  he  understood  that  they  did  not  marry,  but  is 
not  sure  about  it.  Witness  never  heard  of  any  issue  from 
Jacob,  and  he  thinks  he  understood  he  died  without  issue." 
This  witness's  knowledge,  gathered  from  his  wife,  or  whatever 
other  source,  seems  to  be  exceedingly  defective  so  far  as  it  con- 
cerns the  Giles  family.  He  seems  never  to  have  heard  of 
Betty  Lewis,  Sophia  Murray,  Mary,  and  Sarah  Giles,  daughters 
of  John  Giles,  Sen.,  and  who  were  certainly  alive  at  the  date  of 
their  father's  will,  in  1725.  Nor  does  he  seem  to  have  heard 
anything  of  the  four  children  of  Nathaniel  Giles,  named  in  his 
will  of  1730.  It  is  manifest,  therefore,  that  the  traditionary 
knowledge  of  this  witness  in  regard  to  the  several  branches  of 
the  Giles  family,  except  the  one  to  which  he  was  connected  by 
marriage,  was  very  imperfect  and  unreliable.  The  testimony 
of  Mrs.  Elizabeth  Linthicum  is  even  less  definite  than  that  of 
Henry  Linthicum.  She  says  she  had  ''always  understood 
from  her  family  that  John  Giles  was  the  father  of  said  Anna 
Maria  Giles,  and  that  John  Giles  had  a  son  named  Jacob  Giles, 
and  two  other  sons  whose  names  were  Nathaniel  Giles  and 
John  Giles.  Witness  never  heard  any  talk  of  the  son  John 
Giles  until  lately,  and  does  not  know  that  he  had  any  chil- 
dren." And  the  testimony  of  Mrs.  Stewart,  most  relied  on  by 
the  plaintiff,  is  characterized  more  for  the  absence  of  knowl- 
edge upon  the  subject  than  for  any  definite  proof  that  it  fur- 
nishes in  regard  to  the  Giles  family.  She  says  that  Anna 
Maria  Cromwell  was  the  daughter  of  John  Giles  the  elder, 
^'  who  had  also  children  named  Jacob,  Nathaniel,  and  John 
Giles."  She  says  nothing  of  the  other  daughters  of  John 
Giles,  Sen.  She  further  says:  ''  I  have  never  heard  of  any  de- 
scendants of  Jacob  Giles,  Nathaniel  Giles,  or  John  Giles;  if 
they  had  any  descendants,  they  are  long  since  dead.  I  know 
of  no  descendants  of  old  John  Giles  living,  except  the  descend- 
ants of  Anna  Maria  Giles  by  her  husband  Oliver  Cromwell. 
...  ..I  never  saw  Nathaniel,  Jacob,  or  John  Giles.  They 
died  long  ago.  I  don't  know  where  Nathaniel  and  Jacob  died." 
Now,  it  will  be  observed  that  though  this  lady  says  she  had 
never  heard  of  any  descendants  of  Nathaniel  and  John  Giles, 
it  is  certain  that  they  both  left  children,  if  their  wills  can  be 
relied  on  as  proof  of  the  fact.    Because  she  had  never  heard 
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of  any  doBcendants  of  either  Jacob,  John,  or  Nathaniel  Giles, 
it  is  hardly  fair  to  conclude  that  they  never  had  any,  or  that 
they  were  all  d^d;  especially  as  we  have  the  most  reliable 
evidence  that  two  of  them  had  descendants.  And  this  is  all 
the  evidence  in  the  cause  from  which  the  jury  could  have 
found  that  the  only  surviving  blood  of  John  Giles,  Sen.,  was  in 
the  descendants  of  Anna  Maria  Cromwell,  and  to  constitute 
the  ground  of  the  plaintifif's  right  to  recover  in  this  action. 
To  this  evidence,  the  observations  of  Lord  Langdale,  M.  R., 
made  in  the  case  of  Johnson  v.  Toddy  5  Beav.  599,  are  strikingly 
applicable,  and  no  stronger  case  could  be  furnished  to  exem- 
plify their  truth  and  wisdom  than  the  present.  "  In  cases," 
said  he,  "  where  the  whole  evidence  is  traditionary,  when  it 
consists  entirely  of  family  reputation,  or  of  statements  of  dec- 
larations made  by  persons  who  died  long  ago,  it  must  be  taken 
with  such  allowances,  and  also  with  such  suspicions,  as  ought 
reasonably  to  be  attached  to  it.  When  family  reputation,  or 
declarations  of  kindred  made  in  a  family,  are  the  subject  of 
evidence,  and  the  reputation  is  of  long  standing,  or  the  dec- 
larations are  of  old  date,  the  memory  as  to  the  source  of  the 
reputation,  or  as  to  the  persons  who  made  the  declarations, 
can  rarely  be  characterized  by  perfect  accuracy." 

And  although  the  weight  of  evidence  is  for  the  jury,  yet 
when  the  question  is  raised,  as  it  is  here,  as  to  whether  there 
be  any  evidence  legally  sufficient  to  be  submitted  to  them  to 
enable  them  to  find  the  facts  sought  to  be  established,  it  be* 
comes  the  duty  of  the  court  to  look  to  the  whole  evidence  ad- 
duced, and  determine  as  well  from  its  quality  as  its  general 
tenor  whether,  after  deducing  all  reasonable  inferences  there- 
from, it  be  legally  sufficient  to  constitute  the  foundation  of  a 
verdict, — whether  a  verdict  founded  upon  it  could  in  justice 
and  judicial  propriety  be  allowed  to  stand.  If  not,  it  is 
clearly  the  duty  of  the  court  to  instruct  the  jury  that  there 
is  no  evidence  legally  sufficient  to  be  considered  by  them. 
That  was  done  in  this  case,  and  we  think  rightfully  done.  J^ 
the  testimony  of  the  witnesses  referred  to  contains  any  pro- 
bative force  at  all  in  regard  to  Jacob  Giles,  it  is  to  establish 
the  fact  of  his  death  before  the  year  1787,  the  time  when  the 
act  of  1786,  to  regulate  descents,  went  into  operation.  Henry 
Linthicum  was  eighty-one  of  years  of  age  when  he  was  exam- 
ined in  1857,  and  Mrs.  Elizabeth  Linthicum,  examined  in 
1855,  was  then  in  her  eighty-sixth  year,  and  was  therefore 
about  eighteen  years  of  age  in  January,  1787.    And  although 
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connected  with  the  family,  and  of  such  great  age,  neither  of 
these  witnesses  has  any  other  knowledge  that  tmch  a  person 
as  Jacob  Giles  ever  existed  than  through  Yagne  traditioD. 
It  wonld  not  seem  to  be  probable  that  if  her  uncle  had  been 
liTing  in  1787  Mrs.  Linthicum  would  not  have  known  it,  and 
have  knowledge  of  his  subsequent  death.  Yet,  she  only 
speaks  of  having  understood  in  her  family  that  John  Giles, 
Sen.,  had  a  son  named  Jacob;  and  she  had  neyer  heard  any 
talk  of  John  Giles,  Jr.,  until  lately.  And  if  it  be  true  that 
Jacob  Giles  died  before  January,  1787,  though  he  may  have 
died  intestate,  and  without  issue,  the  descent  would  have  been 
according  to  the  rule  of  the  common  law,  and  all  the  female 
lines  excluded  until  the  entire  extinction  of  those  of  the  male. 

As  we  discover  no  error  in  the  rulings  of  the  court  below,  its 
judgment  will  be  affirmed. 

Judgment  affirmed. 

FuESUMPnoN  or  Death.  — There  is  no  presomptioii  of  law  lelatiTe  to  ti» 
dnration  of  hnman  life  in  the  abstract.  Best  says  that  "in  one  oaae  the  oout 
of  queen's  bench  said  that  they  could  not  assnme  judicially  that  a  penon 
sliye  in  the  year  1034  was  not  still  living  in  1827  ":  Best  on  Presnmptioii% 
sec.  139,  citing  Aikina  ▼.  Warrington,  1  Chit  PL  258,  6th  ed.  In  Peabody  v. 
HeweU,  62  Me.  33,  S.  C,  83  Am.  Dec.  486,  it  was  held  that  a  party  mnst  be 
treated  as  living  where  no  evidence  is  introdnoed  to  show  his  death.  liamp- 
kin,  J.,  in  delivering  the  opinion  of  the  court  in  WcUaon  v.  J^ndal,  2ii  Gm.  49i, 
8.  C,  71  Am.  Dec.  142,  said:  "The  civil  law  will  presume  a  person  living  at 
a  hundred  years  of  age,  and  the  common  law  does  not  stop  much  short  of 
this."  See  also  ffayea  v.  BtrwUi,  2  Mart.  (La.)  138;  8.  C,  6  Am.  Dec.  727; 
Bagle*a  Ccue,  3  Abb.  Pr.  218.  Death  is  not  conclusively  presumed  from  proof 
of  the  extreme  old  age  of  a  party  when  last  heard  from;  as  where  it  appeared 
that  a  party  whose  death  was  in  question  in  1857  was  a  Bevolutionary  soldier: 
Waiiton  v.  Tmdal,  24  Ga.  494;  8.  C,  71  Am.  Dec.  142.  Nor  does  the  pre- 
sumption of  death  arise  from  the  fact  that  the  person  who,  twenty-two  years 
before,  was  in  **  bad  health,"  would,  if  now  living,  be  eighty  years  old,  wfaete 
there  is  no  evidence  offered  to  show  the  sort  or  degree  of  "  bad  health,**  or  of 
inquiries  having  been  made  among  his  friends:  In  re  Hail,  1  WalL  Jr.  65; 
|AW8on  on  Presumptive  Evidence,  ld4.  There  is  no  absolute  presumptioB 
of  law  as  to  the  continttsnce  of  life,  nor  any  absolute  presnmptian  agafaist  a 
party  doing  an  act  because  the  doing  of  it  wonld  make  him  guilty  of  an  of- 
fense against  the  law.  In  every  instance  the  circumstances  of  the  oase  musk 
be  considered:  Lapalep  v.  Chrierson,  1  H.  L.  Gas.  498;  Rex  v.  Harbome,  2  Ad. 
k  £.  540,  explaining  Rex  v.  Twyning,  2  Bam.  k  Aid.  386;  Best  on  Presump- 
tions, sec.  49.  Said  Lord  Denman,  C.  J.,  in  Rex  v.  HcBrbome,  aupra:  **1  must 
take  this  opportunity  of  saying  that  nothing  can  be  mere  absurd  than  the 
notion  that  there  is  to  be  any  rigid  presumption  of  law  on  soch  queaticHis  of 
fact  without  reference  to  accompanying  circumstances,  such,  for  instance,  as 
the  age  or  health  of  the  party.  There  can  be  no  such  strict  presumption  of 
law." 

The  fact  <rf  death  may,  however,  be  proved  by  presumptive  evidenoe  as 
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well  as  by  direct  evidence.  A  person  who  has  been  absent  from  his  home  or 
the  place  of  his  last  residence  for  seven  years  without  having  been  heard  of 
by  those  persons  whoy  if  he  had  been  alive,  would  naturally  have  heard  of  him, 
is  presumed  to  be  dead  at  the  expiration  of  that  term:  Best  on  Presumptions,^ 
sec.  140;  Lawson  on  Presumptive  Evidence,  200yliugt  v.  Baker ,  8  Sim.  443; 
Ommaney  v.  Stilwell,  23  Beav.  328;  Mojfflt  v.  Varden,  5  Cranch  C.  C.  658;  In 
re  Hallf  1  Wall.  Jr.  86;  Montgomery  v.  Bevans,  1  Saw.  653;  DavU  v.  Brigge,  \^ 
97  U.  S.  628;  Ashbury  v.  Sanders,  8  Cal.  62;  S.  C,  68  Am.  Dec.  300;  Oato- 
ford  V.  ElUoU,  1  Houst.  466;  Doe  v.  Flanagan,  1  Ga.  538;  Adams  v.  Jones,  39  y 
Id.  479;  Ryan  v.  Twdor,  31  Kan.  366;  FouXks  v.  Bhiea,  1  Bush,  568;  Jamison 
V.  Smith,  35  La.  Ann.  609;  Stevens  v.  MeNamara,  36  Me.  176;  S.  C,  58  Am.  ^  ' 
Dec.  740;  WeniiuKyrth  v.  Wentworth,  71  Me.  72;  Bodtkmd  v.  Marrell,  71  Id. 
455;  TiUy  v.  TiUy,  2  Bland  Ch.  436;  King  v.  Fowler,  11  Pick.  302;  S.  C,  22 
Am.  Deo.  370;  Loring  v.  Stememan,  I  Met.  204;  Spears  v.  Burton,  31  Miss. 
647;  Learned  v.  Corfsy,  43  Id.  667;  Zo/oye  v.  Primm,  3  Mo.  529;  Hancock  v. 
ilmenoan  X(/e  /m.  Co.,  62  Id.  26;  Thomas' t.  Thomas,  16  Neb.  563;  SmUh  v. 
JjMW&on,  11  N.  H.  191;  ForsaUh  v.  Clark,  21  Id..409;  C?aribe  v.  CanJMd,  16 
N.  J.  Eq.  119;  Hoyt  v.  Newbold,  46  N.  J.  L.  219;  8.  C,  46  Am.  Rep.  767; 
King  v.  Paddock,  18  Johns.  141;  McCartee  v.  C7atn«2,  1  Barb.  Ch.  455;  Ekxgle's 
Case,  3  Abb.  Pr.  218;  SeUgman  v.  iSoftneftont,  1  How.  Pr.,  N.  S.,  465;  Lewis 
V.  ifo62ey,  4  Dev.  &  B.  823;  S.  C,  34  Am.  Dec.  379;  UmversUy  v.  Harrison^ 
90  N.  C.  386;  iUee  v.  Xtimfey,  10  Ohio  St.  696;  Rosenthal  v.  Mayhugh,  33  Id. 
165;  FouAjTS  v.  H^ner,  36  Id.  232;  ifl/^  v.  Beales,  3  Serg.  &  R  490;  S.  0., 
8  Am.  Dec.  668;  Innis  v.  Campbell,  1  Rawle,  373;  Bradley  v.  Bradley,  4 
Whart.  173;  Whiteside's  Appeal,  23  Pa.  St.  114;  J/ofmef  v.  Johnson,  42  Id. 
169;  Oo(ffrey  v.  Schmidt,  Cheves,  pt.  2,  p.  67;  Tfoocb  v.  Yroo(2«,  2  Bay,  476; 
Craig  v.  Cni^,  1  Bail  Eq.  102;  Proctor  v.  McCaU,  2  Bail.  298;  S.  C,  23  Am. 
Dec  135;  PudxU  v.  iSlofe,  1  Sneed,  356;  Shoion  v.  ibrclfa<*ib'n,  9  Lea,  601; 
8.  C,  42  Am.  Rep.  680;  Primm  v.  Stewart,  7  Tex.  178.  In  discussing  this 
subject,  Shaw,  C.  J.,  delivering  the  opinion  of  the  court  in  Loring  v.  SteinC' 
man,  1  Met.  211,  said:  "This  presumption  is  greatly  strengthened  when  the 
departure  of  an  individual  was  from  his  native  place,  the  seat  of  his  ances- 
tors, and  the  home  of  his  brothers  and  sisters  and  family  connections;  and 
itfll  further  when  it  was  to  enter  upon  the  perilous  employment  of  a  sea- 
&ring  life,  and  when  he  was  not  heard  of  by  those  who  would  be  most  likely 
to  know  of  him." 

But  the  law  raises  no  presumption  as  to  the  precise  time  of  the  death  of 
an  absentee  who  has  not  been  heard  of  by  those  who  would  naturally  have 
heard  of  him  had  he  been  alive.  The  presumption  arises  only  when  the 
term  of  seven  years  is  complete.  His  death  before  the  expiration  of  that 
period  LB  a  fact  that  must  be  proved:  Nepean  v.  Doe,  2  Mees.  &  W.  894;  In 
re  Lewe^s  Trusts,  L.  R.  11  Eq.  236;  Regina  v.  Lumley,  L.  R.  1  C.  C.  196;  In 
re  Phen^s  Trust,  L.  R.  6  Ch.  139;  Davie  v.  Briggs,  97  U.  S.  628;  In  re  HaU, 
1  Wall.  Jr.  86;  Montgomery  v.  Bevans,  1  Saw.  653;  Smith  v.  SmUh,  49  Ala. 
156;  Doe  v.  Flanagan,  1  Ga.  638;  WhiUng  v.  NichoU,  46  Dl.  230;  Spurr  v. 
Trimble^  1  A.  K.  Marsh.  278;  Loring  v.  Steineman,  1  Met.  204;  Flynn  y,  Cqf- 
fee,  12  Allen,  133;  Hancock  v.  American  L,  I.  Co.,  C2  Mo.  26;  SmiUi.  v. 
KnowUon,  11  N.  H.  191;  Stowvenel  v.  Stepltens,  2  Daly,  319;  McCartee  v. 
Camel,  1  Barb.  Ch.  456;  State  v.  Moore,  11  Ired.  160;  8.  C,  53  Am.  Dec.  401; 
Spencer  v.  Roper,  13  Ired.  333;  Burr  v.  Sim,  4  Whart.  150;  S.  C,  33  Am. 
Deo.  60;  Holmes  v.  Johnson,  42  Pa.  St.  159;  IlersJiey  v.  Shenk,  58  Id.  382;  Con- 
ley  V.  HoUowaty,  22  8.  C.  380;  Best  on  Presumptions,  soc.  140.  Wagner,  J.,  in 
delivering  the  opinion  of  the  court  in  Hancock  v.  American  L.  I,  Co.,  62  Ma 
Am.  Dkc.  Vol.  xcn— 45 
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SO,  said:  "  Where  a  party  has  been  absent  seven  years  withoat  haTuig  beea 
heard  of,  the  only  presumption  then  arising  is,  that  he  is  dead;  there  is  nous 
as  to  the  time  of  his  death,  as  to  whether  he  died  at  the  beginning  or  at  the 
end  of  any  partioalar  period  during  those  seven  years.  If  it  be  important  to 
any  one  to  establish  the  precise  time  of  such  person's  death,  he  must  do  so 
by  evidence  of  some  sort,  to  be  laid  before  the  jury  for  that  purpose^  beyond 
the  mere  lapse  of  seven  years." 

This  period  of  seven  years  was  adopted  by  the  courts  in  analogy  to  the 
statute  1  Jac  I.,  c.  11,  sea  2,  which  exempts  from  the  penalties  of  bigamy 
any  person  whose  husband  or  wife  shall  be  continually  remaining  beyond  the 
seas  by  the  space  of  seven  years  together,  or  whose  husband  or  wife  shall 
absent  himself  or  herself  the  one  from  the  other,  by  the  spaoe  of  seven  years 
together,  in  any  parts  within  the  king's  dominions,  the  one  of  them  not  know- 
ing the  other  to  be  living  within  that  time;  and  tiie  statute  19  Car.  11.,  c  6^ 
sec.  2,  respecting  the  lives  of  persons  in  leases,  who  shall  be  absent  for  more 
than  seven  years,  and  who  are  thereupon  to  be  deemed  naturally  dead:  Law- 
son  on  Presumptive  Evidence,  202;  Best  on  Presumptions,  see.  140;  9agh*» 
Case,  3  Abb.  Pr.  218.  The  mere  fact  of  a  person's  absenoe  from  a  particular 
place  for  seven  years  does  not  of  itself  justify  the  presumption  that  he  is 
dead.  To  justify  such  presumption,  it  must  be  shown  that  the  plaoe  from 
which  he  has  becm  so  absent  was  his  residence  or  usual  plaoe  of  resort^  and 
that  he  has  not  been  heard  of  by  those  who  would  naturally  have  heard  e( 
him  if  he  were  alive.  And  if  he  had  a  fixed  residence  abroad,  due  inquiry 
must  have  been  made  at  the  place  of  such  residence  in  order  to  justify  a  pr^ 
sumption  of  his  death:  Doe  v.  Andreum,  16  Ad.  k  E.,  N.  S.,  766;  Senaem' 
derrffer  Y.^Pacifie  M.  L,  L  Co,,  19  Fed.  Bep.  68;  Smith  v.  8mHh,  49  Ala.  166; 
Spwrr  v.  Trimble,  1  A.  K.  Marsh.  278;  Orey  v.  McDowell,  6  Bush,  482;  Stexm 
V.  McNamara,  86  Me.  176;  S.  0.,  68  Am.  Dec  740;  Stxnid^Uili  v.  Emtrwuk, 
62  Me.  466;  S.  C,  83  Am.  Dec.  624;  WeiUworih  v.  Wetitworlh,  71  Me.  72; 
CommonweaUh  v.  T/umtpaon,  11  Allen,  26;  BaUe^  v.  Baikif,  36  Mich.  181; 
Thomas  v.  Thomas,  16  Neb.  663;  Brown  v.  JeweU,  18  N.  H.  230;  McOarteer. 
CamO,  1  Barb.  Ch.  466;  Univers^  v.  Harrison,  90  N.  0.  386. 

A  presumption  may  arise  that  the  death  of  an  absent  person  took  place 
before  the  expiration  of  seven  years  from  the  time  of  his  having  been  last 
heard  from,  where  such  facts  and  circumstances  are  shown  as  will  justify 
the  presumption,  such  as  the  fact  that  he  was,  when  last  heard  of,  in  a 
desperate  state  of  health,  that  he  was  known  to  have  been  exposed  to  some 
specific  and  extraordinary  peril,  that  he  embarked  upon  a  vessel  that  has  not 
been  since  heard  from,  although  long  overdue,  and  tiiat  inquiries  have  been 
made  without  avail  at  her  port  of  departure,  and  also  at  her  port  of  destina- 
tion, or  that  the  habits  or  necessities  of  the  absentee  were  such  as  to  make 
it  certain  that  he  would  have  returned  had  he  been  alive.  These  and  the 
like  circumstances  will  justify  the  shortening  of  the  period  within  which  his 
death  may  be  presumed  to  have  taken  place:  Webster  v.  Birekmore,  13  Yea. 
862;  Dardty  v.  Danby,  6  Jur.,  N.  S.,  64;  Watson  v.  MaaeweU,  I  Stark.  121; 
fn  re  lluUon,  1  Curt.  696;  In  re  Cook,  I.  R.  6  Eq.  240;  Lahm  v.  Lakm,  84 
Beav.  443;  In  Vie  Goods  qf  Main,  1  Swab.  &  T.  11;  In  re  Beasmy's  Tritsts^ 
L.  R.  7  Eq.  498;  likhman  v.  U^psall,  L.  R.  4  Gh.  Div.  147;  Chrden  v.  Gon 
den,  2  Houst  674;  TisdaU  v.  ConnectiaU  M.  /.  Co.,  26  Iowa,  170;  WhUe  v 
Mann,  26  Me.  361;  Learned  v.  Corley,  43  Miss.  687;  Lancaster  v.  Wusksngkm 
L.  L  Co,,  62  Mo.  121;  Cox  v.  Ellsworth,  18  Neb.  664;  8.  O.,  63  Am.  Re|k 
827;  Sheldon  v.  Ferris,  46  Barb.  124;  MerriU  v.  Thon^son,  1  Hilt  660;  Stosh 
senei  v.  Stephens,  2  Daly,  319;  Magics  Case,  8  Abb.  P^.  218;  Olbbet  v.  Fi». 
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emt,  11  Biob.  823.  Cobb,  C.  J.,  m  deliTering  the  qpinion  of  the  ooort  in 
Cox  y.  Ellsworth,  18  Neb.  664,  S.  C,  63  Am.  Rep.  827,  said:  <<It  eeems  to 
be  the  settled  rule,  both  in  England  and  in  this  country,  that  aeyen  yean  is 
the  period  at  which  the  presumption  of  continued  life  ceases.  But  this  pe- 
riod may  be  shortened  by  the  proof  of  such  facts  and  circumstances  connected 
with  the  person  whose  life  is  the  subject  of  the  inquiry  as,  when  submitted 
to  the  test  of  reason  and  experience,  would  force  the  conviction  of  death 
within  a  shorter  period."  And  Bradford,  S.,  in  delivering  the  opinion  of  the 
court  in  EagU's  Cage,  3  Abb.  Pr.  220,  said:  "When  a  party  has  been  absent 
seven  years  since  any  intelligence  of  him,  he  is  in  contemplation  of  law  pre- 
sumed to  be  dead.  This  length  of  time  may  be  abridged,  and  the  presump- 
tion be  applied  earlier  by  proof  of  special  circumstance|  tending  to  show  the 
death  within  a  certain  period;  for  example,  that  at  the  last  accounts  the 
person  was  dangerously  ill,  or  in  a  weak  state  of  health;  was  exposed  to 
great  perils  of  disease  or  accident;  that  he  embarked  on  board  of  a  vessel 
which  has  not  since  been  heard  from,  though  the  length  of  the  usual  voyage 
baa  long  elapsed.  In  such  cases  it  is  to  be  determined  aa  a  question  of  fact 
depending  on  evidence  when  death  probably  occurred,  and  if  the  circum- 
stances known  are  sufficient  to  authorize  such  a  conclusion,  the  decease  may 
be  placed  at  a  time  short  of  the  seven  years,  as  the  proof  may  indicate.  But 
when  there  are  no  facts  material  to  the  solution  of  the  question,  except  sim- 
ply absence  without  being  heard  of,  then  at  the  end  of  seven  years  the  law 
presumes  death." 

But  where  it  is  improbable  that  the  abeentee,  even  if  alive,  would  have 
been  heard  of  or  would  have  communicated  with  his  residence  or  former 
place  of  resort,  the  presumption  of  his  death  will  not  arise  from  his  absence 
for  seven  years:  Lawson  on  Presumptive  Evidence,  237;  Bowden  v.  Henderson, 
2  Smale  &  G.  360;  WaUon  v.  England,  14  Sim.  28;  McMdhon  v.  McElroy,  I.  R. 
6  Eq.  1;  MUeham's  Trust,  16  Beav.  607;  Lakin  v.  LaJdn,  34  Id.  443.  And  the 
presumption  of  an  absentee's  death  after  seven  years  is  rebutted  by  evidence 
that  he  was  seen  or  heard  of  within  that  time:  Smith  v.  Smith,  49  Ala.  166; 
O* Kelly  V.  FeJher,  71  Qa.  776.  And  to  rebut  the  presumption  of  death  in 
such  a  case,  evidence  is  admissible  to  show  that  the  person  has  been  heard  of 
as  living  within  that  time,  although  by  others  than  members  of  his  family: 
Flynn  v.  Coffee,  12  Allen,  133. 

In  collateral  proceedings  it  is  conclusively  presumed  that  a  person  is  dead 
when  it  appears  that  letters  of  administration  have  been  granted  on  his 
estate  by  the  proper  tribunal.  The  grant  of  administration  is  prirna  fade 
evidence  of  the  death  of  the  intestate:  Hwrlburt  v.  Van  Wormer,  14  Fed.  Rep. 
709;  Jenkins  v.  Peddnpaugh,  40  Ind.  133;  French  ▼.  Franer,  7  J.  J.  Marsh. 
426;  Peterkin  v.  Inloes,  4  Md.  176;  Lancaster  v.  Washington  L,  I,  Co,,  62  Mo. 
121.  So  the  suggestion  of  the  death  of  a  plaintiff  in  the  record  and  an  order 
to  make  his  devisees  parties  is  pnma  fade  evidence  of  his  death:  Stthbins  v. 
Duncan,  108  U.  S.  32.  But  when  both  husband  and  wife  perish  in  the  same 
calamity,  no  presumption  of  survivorship  of  the  wife  arises  from  the  fact 
that  an  order  of  a  probate  court  granting  letters  of  administration  upon  her 
estate  recites  that  she  was  "the  surviving  wife"  of  her  husband:  Sanders  v. 
i9f  niticA,  66  GaL  60. 

Where  two  or  more  persona  perish  in  the  samcT  disaster,  the  common  law 
recognizes  no  artificial  presumption  as  to  which  of  them  died  first:  Best  on 
Presumptions,  see.  144;  Lawson  on  Presumptive  Evidence,  240;  Mason  v. 
Mason,  1  Mer.  308;  WoUaaUm  v.  Berkeley,  L.  R.  2  Ch.  Div.  813;  SaUerthvHiUe 
?.  PoweU,  1  Cart  706;  Underwood  v.  Wing,  4  De  Qes,  M.  4  O.  638;  Wing 
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V.  Angramt  8  H.  L.  Cm.  183;  Kem&at  Pae,  B.  S.  Co,  r.  MSltr,  2  CoL  442; 
MimeU  r.  ffalkU,  23  Ea]i.276;C%0T.X<9ad^  8M«i.371;  Ne^eR  t.  NkhoU. 
75 N.  Y.  78;  Mcekring  ▼.  MfkhOi,  1  Bwb.  Gh.  264;  InreJRidffma^,  4 Radi.  226u 

Whsn  Goubt  should  Dntaor  ViBBiior:  Sea  I^  ▼.  New  ToHtCmL  JL  A 
Cft.,  88  Am.  Deo.  418^  note  427. 


SOHAFBBBKAK  V.    O'BbIBN. 

[as  mabtlaiib.  m&] 

Wmbbb  Jnnaimrr  ft  Ck>NTi88u>  bt  FsaudulihtObaiitoe  sdobb  OLaxm 
n  BAitit">  by  the  statute  of  limitationa,  the  original  oanae  of  aotioa 
is  merged  in  the  judgment,  and  the  plea  of  the  statate  oannot  arail 
against  it. 

Whxrk  GBAirrxB  of  Lahd  Makbs  Cokyktanok  thkbiof  Putddio  Sun 
against  him  to  set  aside  the  deed  to  him  as  f  raadnlent^  th*  penona  to 
whom  he  oonyeys  need  not  be  made  parties  to  the  suit. 

Okhttsbs  Claimino  Land  undke  Pabtrs  to'  Suit,  or  any  of  them,  are 
in  no  better  condition  than  those  under  whom  they  claim. 

Btatuts  ot  Hsnbt  Vm.,  Chapter  9,  aoain8t  Champkbtt,  u  Now  Ob* 
BOLETS,  in  a  great  measure,  in  Maryland.  The  ancient  policy  on  this 
subject  was  founded  upon  a  state  of  society  which  does  not  exist  in  this 
country. 

Bona  Fidb  Assiqnbb  ot  Chosb  nr  AonoN  had  Pbouliablt  Equitablb 
remedy,  before  act  of  1829,  chapter  27,  and  that  act  has  enlarged  his 
powers. 

NiOBSsnT  OT  Lien  bt  Judombnt,  or  OrHERWi8B»  against  Pbopebtt,  as  pre> 
liminary  to  equitable  relief,  is  obviated  since  the  act  of  1835,  chapter  380. 

AisiQNEE  OE  Judgment  Entitled  to  Collect  from  the  juc^gment  debtor 
his  demand,  existing  as  an  original  cause  of  action  antecedent  to  a  deed 
from  such  debtor  to  a  third  person,  has  the  right  to  pursue  any  property 
belonging  to  the  debtor,  liable  therefor,  unless  bonaJUU  transferred  to  a 
purchaser  for  a  valuable  consideration.  If  the  deed  is  an  honest  trans- 
action, it  will  afford  protection  to  the  grantee  therein  against  the  claim 
which  existed  antecedent  thereto,  but  upon  which  judgment  was  not 
rendered  until  afterwards;  but  if  the  deed  be  the  result  of  fraudulent 
oollusion  between  the  grantor  and  the  grantee  to  hinder  and  defeat  the 
creditors  of  the  former,  it  oannot  reoeiTe  the  conntenanoe  of  a  ooort  of 
equity. 

Dud  haying  its  Origin  in  Fraud  u  Kullitt  so  far  as  the  creditors  ol 
the  grantor  are  oonoemed,  however  sdlemn  it  may  be  in  its  formalities. 

Bill  in  equity  filed  by  O'Brien  to  set  aside  a  deed  from  Lei- 
man  to  Schaferman,  dated  September  30,  1852.  The  bill 
alleged  that  Leiman,  being  indebted  to  one  Pendleton,  on  Sep- 
tember 18,  1852,  was  sued  by  him  on  the  25th  of  October, 
1852,  and  a  judgment  recovered  against  him  on  the  9th  of 
June,  1853,  which  judgment  complainant  bought  on  December 
1,  1857.  The  bill  charged  that  the  deed  of  September  30, 
1852,  was  fraudulent  and  void,  having  been  made  without  oon* 


I 


April,  1868.]         Schaferuan  v.  O'Bbibk.  709 

Bideration  to  defraud  the  creditors  of  Leiman.  The  court  be- 
low made  a  decree  setting  aside  the  deed.  The  other  fiaots 
appear  from  the  opinion. 

William  H.  Dawson  and  Oeorge  H,  WtUiams^  for  the  appel- 
lant. 

P.  MeLaughlinj  for  the  appellees. 

By  Court,  Stswart,  J.  Several  preliminary  propoeitiocui 
discussed  by  the  respective  counsel  in  this  case  will  be  dis- 
posed of  before  we  determine  the  main  question, — the  charac- 
ter and  purport  of  the  deed  of  the  30th  of  September,  1852, 
from  Leiman  to  Schaferman.  The  plea  of  limitations,  having 
been  interposed,  was  urged  against  the  demand  of  the  com- 
plainant, but  we  think  it  is  not  applicable  under  the  circum- 
stances of  this  case.  In  McDowell  v.  Qolddmiih^  24  Md.  214, 
it  was  decided  that  the  confession  of  a  judgment  by  a  fraudu- 
lent grantor  or  his  administrator,  after  the  execution  of  the 
deed,  would  not  defeat  the  plea  of  the  statute  of  limitationi 
made  by  the  grantee.  But  in  that  case  the  claim  was  actually 
barred  before  the  judgment  was  confessed,  and  it  was  held 
that  the  grantor  could  not  voluntarily  waive  or  defeat  any 
right  of  the  grantee.  In  this  case  the  judgment  against  tL<% 
grantor  was  recovered  before  the  claim  had  been  barred  by 
the  statute, — there  was  no  waiver  of  any  right  or  defense  to 
the  prejudice  of  the  grantee.  The  original  cause  of  action  was 
merged  in  the  judgment,  and  the  plea  of  limitations  cannot 
avail.  The  same  point  was  expressly  decided  in  WilliamB  ▼• 
Banhsy  11  Id.  198,  where  a  judgment  was  confessed  after  the 
deed  was  executed,  but  before  limitations  had  barred  the  note 
upon  which  the  judgment  was  confessed:  See  Glenn^s  claim, 
Williama  v.  Banks^  11  Id.  234;  see  also  WilliamB  v.  Banh,  19 
Id.  22,  etc.  It  has  also  been  objected  that  Schaferman  hav- 
ing conveyed  the  property  mentioned  in  the  deed  to  other  per- 
sons since  the  pendency  of  these  proceedings,  they  ought  to 
have  been  made  parties.  If  such  a  suggested  fact  could  de- 
lay the  cause,  it  might  have  become  interminable.  Grantees 
claiming  the  land  under  parties  to  the  suit,  or  any  of  them  by 
title  derived  pendente  liie^  are  in  no  better  condition  than  those 
under  whom  they  claim:  Tongue  v.  Morton,  6  Har.  &  J.  23. 

It  has  also  been  insisted  that  the  complainant,  having  pur- 
chased the  judgment  against  Leiman  subsequent  to  the  deed, 
has  no  standing  in  court,  —  that  such  a  purchase  savors  of 
champerty,  is  in  violation  of  the  statute  of  Henry  VIIL,  c.  9, 
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recognized  in  Kilty's  report  as  in  force  in  this  state.  This 
statute  prohibits,  under  penalties,  the  buying  or  selling  of  any  \ 

pretended  right  to  land,  unless  the  vendor  is  in  actual  posses- 
sion of  the  same,  or  of  the  reversion  or  remainder.  "The  an- 
cient policy  which  prohibited  the  sale  of  pretended  titles  as 
an  act  of  maintenance  was  founded  upon  a  state  of  society 
which  does  not  exist  in  this  country":  4  Kent's  Com.  526. 

The  statute  of  Henry  VIII.,  c.  9,  is  not  rigidly  enforced  in 
this  country:  Sedgivick  v.  Stanton,  14  N.  Y.  2iB9.  "It  will 
have  been  perceived  that  the  subject  of  the  assignment  of 
rights  of  action  as  tending  to  the  common-law  offenses  of 
champerty  and  maintenance  is  here  left  in  a  state  of  consider- 
able uncertainty."  The  subject  was  examined  in  a  late  case: 
Danforth  v.  Streeter,  28  Vt.  490,  and  the  following  conclusion 
reached:  ''That  the  bona  fide  purchaser  of  a  bond  or  other 
chose  in  action  which  is  represented  to  be  due,  and  which  the 
purchaser  believes  to  be  due,  may  sue  upon  the  same  and  not 
incur  censure  from  the  law;  and  that  all  contracts  founded 
upon  any  such  consideration  are  valid.  The  same  is  true  of 
any  aid  one  may  render  another  in  a  suit  by  way  of  money  or 
advice,  or  other  lawful  assistance,  if  done  under  a  bona  fide 
belief  in  the  justice  of  the  case.  It  was  upon  these  grounds 
that  we  ventured  to  suggest  that  the  common-law  notion  of 
maintenance,  as  applicable  to  the  assignments  of  rights  of 
action,  had  become  practically  obsolete":  Story's  Eq.  Jur.,  sec. 
1057.  "Maintenance  now  means,  where  a  man  improperly, 
and  for  the  purpose  of  stirring  up  litigation  and  strife,  encour- 
ages others  either  to  bring  actions  or  to  make  defenses  which 
they  have  no  right  to  make":  Findon  v.  Parker,  11  Mees.  & 
W.  679,  682,  referred  to  in  4  Kent's  Com.  531. 

We  are  not  aware  of  any  case  in  the  judicial  history  of  this 
state  where  the  provisions  of  the  statute  of  Henry  VIII.  have 
been  enforced, — without  meaning  to  assert  that  there  might 
not  be  such  exceptionable  conduct  savoring  of  champerty  and 
maintenance  as  to  be  punishable;  yet  there  can  be  no  doubt 
that  this  statute  is,  in  a  great  measure,  now  obsolete.  Before 
the  act  of  1829,  c.  57,  the  bona  fide  assignee  of  a  chose  in  action 
was  considered  as  having  peculiarly  an  equitable  remedy,  and 
certainly  that  statute  enlarges  his  powers.  It  gives  to  the  as- 
signee of  a  judgment,  specialty,  or  other  chose  in  action  the 
authority  to  sue  in  any  court  of  law  or  equity,  reserving  to  the 
defendant  all  such  legal  or  equitable  defenses  as  might  be 
maintained  against  the  assignor.    The  necessity  of  a  lien  by 
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a  judgment,  or  otherwise,  against  the  property,  as  preliminary 
to  equitable  relief,  is  obviated  since  the  act  of  1835,  c.  380: 
Richards  v.  Swan^  7  QUI,  377.  In  the  case  before  us  judgment 
has  been  obtained  against  Leiman,  the  grantor  in  the  deed. 
The  complainant,  as  assignee,  being  entitled  to  collect  from 
Leiman  this  demand,  existing  as  an  original  cause  of  action 
antecedent  to  the  deed  in  question,  has  the  right  to  pursue 
any  property  for  the  payment  of  the  same,  belonging  to  Lei- 
man, liable  therefor,  unless  bona  fide  transferred  to  a  pur- 
chaser for  a  valuable  consideration. 

The  deed  of  the  30th  of  September,  1852,  if  it  were  an  honest 
transaction  between  the  parties,  would  afford  protection  to  the 
grantee  therein,  against  the  claim  which  existed  antecedent 
thereto,  as  the  judgment  thereon  was  not  rendered  until  after- 
wards. On  the  contrary,  if  the  deed  was  the  result  of  fraudu- 
lent collusion  between  Leiman  and  Schaferman,  to  hinder  and 
defeat  the  creditors  of  Leiman,  it  cannot  receive  the  counte- 
nance of  a  court  of  equity.  However  solemn  the  instrument  in 
its  formalities,  if  it  had  its  origin  in  fraud  it  is  a  nullity,  so 
far  as  the  creditors  of  Leiman  are  concerned.  "There  is  no 
ascertained  rule  of  law  which  determines  what  acts  or  declara- 
tions of  a  party  shall,  in  all  cases,  be  requisite  to  establish 
fraud;  each  case  must  depend  upon  its  own  circumstances": 
Richards  v.  Swariy  7  Gill,  369.  "  Badges  of  fraud  vary,  accord- 
ing to  the  capacity  of  the  party  and  the  end  to  be  attained." 
'*  We  must  look  for  the  motives  and  designs  of  the  parties,  to 
the  circumstances  surrounding  the  transactions,  and  every 
fact,  however  trivial,  which  can  throw  light  upon  the  subject": 
Fdgley  v.  FeigUy,  7  Md.  562  [61  Am.  Dec.  375].  Where  a  bill 
was  filed  to  set  aside  a  deed  as  fraudulent  against  creditors, 
Judge  Nelson  of  the  supreme  court,  who  delivered  the  opinion 
affirming  the  judgment  of  the  circuit  court,  vacating  the  deed  in 
that  cAse  relied  very  much  upon  the  unsatisfactory  evidence, 
in  respect  to  the  payment  of  the  consideration  specified,  in  the 
deed.  "This  proof,"  he  said,  "was  vital  in  order  to  uphold  a 
deed  in  other  respects  surrounded  with  suspicion.  The  evi* 
dence  was  in  their  possession."  He  referred  also  to  the  "  con- 
tinuance of  the  vendor  in  the  possession  and  full  enjoyment 
of  the  premises,  the  same  after  the  deed  as  before,  and  absence 
of  interest  manifested  by  the  vendee  as  circumstances  not 
satisfactorily  explained." 

"The  conveyance  was  made  to  a  brother."  "The  vendee 
seems  to  have  taken  no  part  in  the  management  of  the  prop- 
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erty.''  ''No  proof  was  given  by  the  defendants  in  respect  to 
the  payment  of  the  consideration":  CoUam  v.  Staiham^  23 
How.  479.  That  case  in  several  of  its  features  was  not  un- 
like this.  The  defendant,  Schaferman,  in  his  first  answer, 
states  ''he  will  specify,  if  necessary,  how  the  consideration  for 
the  said  conveyance  was  paid,  but  he  is  advised  that  it  is  a 
matter  of  testimony";  but  his  promise  to  furnish  evidence 
upon  that  subject  was  not  redeemed.  His  deed  was  im» 
peached,  and  upon  that  point  he  was  specially  interrogated 
in  the  bill,  and  if  he  knew  anything  of  the  matter,  he  must 
have  been  cognizant  of  that;  but  it  is  left  to  conjecture,  na 
proof  having  been  adduced.  Bchaferman  convey^  back  to 
Leiman  the  same  property  in  the  year  1857,  but  the  instru- 
ment is  withheld  from  record,  and  does  not  come  to  the  light 
for  a  long  time.  When  this  suit  was  instituted,  although  he 
had  thus  reconveyed  to  Leiman,  he  executes  another  convey- 
ance to  other  parties,  and  from  that  fact  suggests  a  question,, 
if  such  conveyance  does  not  affect  the  past  proceedings  against 
him,  but  makes  no  disclosure  of  the  anterior  deed  to  Leiman. 
After  the  trial  at  law  on  the  note  is  instituted,  but  before 
judgment,  this  deed  of  September,  1852,  from  Leiman  ta 
Bchaferman  is  executed,  and  soon  afterwards  Leiman  applies 
for  the  benefit  of  the  insolvent  laws,  returning  no  assets.  The 
rents  of  the  property  are  quite  regularly  collected  by  Leiman 
or  his  wife,  although  8chaferman  lived  in  the  immediate 
vicinity,  and  there  is  no  testimony  of  their  ever  being  paid 
over  to  Schaferman.  Leiman  paid  the  ground-rent  after  the 
deed;  Schaferman  gave  receipts  for  rent,  although  there  is  na 
proof  he  received  any. 

Leiman  contracts  for  a  sublease  to  Henry  P&u,  and  Scha- 
ferman executed  the  same.  The  property  was  mortgaged  by 
Schaferman  to  secure  a  debt  due  by  Leiman.  Schaferman 
said  the  property  belonged  to  Leiman,  and  that  it  oniy  stood 
in  his  name.  There  is  no  proof  that  Schaferman  had. suffi- 
cient means  to  pay  the  amount  of  the  consideration,  or  that 
Leiman  owed  him  considerably.  Bchaferman  and  Lieman 
were  brothers-in-law. 

In  the  absence  of  any  explanation  as  to  the  payment  of  the 
purohase-money,  except  the  prosumption  in  the  deed,  which  is 
only  prima  faciej  all  the  ciroumstances  referred  to  are  indicia 
of  fraud  and  collusion,  and  cannot  be  reconciled  with  plain 
and  straightforward  dealing.  If  the  transaction  had  been 
hcna  Jtdej  certainly  the  grantee  had  the  opportunity  afforded 
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to  relieve  it  of  the  impataticxi  of  fraudulent  arrangement  to 
defeat  the  oreditors  of  Leiman.  Failing  totally  to  do  00  when 
the  issue  is  made,  the  developments,  exposed  by  the  testimony 
in  the  cause,  must  have  their  irresistible  solution  adverse  to 
the  integrity  of  the  deed  as  a  righteous  and  genuine  contract. 
Unexplained  by  any  testimony  throughout  the  record,  they 
permit  us  to  come  to  no  other  conclusion  than  that  they  are 
beyond  the  power  of  satisfactory  explanation  consistent  with 
any  theory  of  fair  and  honest  transfer  of  the  property.  We 
are  satisfied  the  decree  of  the  court  below  ought  to  be  affirmed. 
Decree  affirmed  and  cause  remanded. 


Gbantsb  or  Frauduleivt  GRAKiORy  WHIN  Statutb  or  Ldiitations  Rums 
ur  Favor  ot:  See  Munaon  t.  JTaUmoeU,  84  Am.  Dec  5S2,  note  591;  McDowell 
▼.  ChUUmUh,  61  Id.  306,  note  318. 

Bona  Fidb  Pubohauk  vroh  FRAUBtrLXHT  G&ahtob,  whin  Protbotid: 
See  SargmU  ▼.  Stmrm,  83  Am.  Deo.  118,  note  122,  where  other  eases  are  col- 
looted. 

Dbbd  FaAnDUDXNT  AB  Iinno  is  Von>  iob  All  Purposes:  See  Ooodwin 
T.  Hammond,  73  Am.  Dec.  574,  note  575. 

CONVETANOB  TO  DbLAT,   HdTDER,    OR  DbFRAUD    CREDITORS  IS  VoiD:    See 

Rcbinaon  ▼.  B6U,  75  Am.  Deo.  233,  note  236,  where  other  oases  are  ooUeeted; 
Kmghl  T.  iViefar,  72  Id.  388,  note  392. 

Ln  Pmmt:  See  ShtktM  ▼•  Johnmm,  70  Am.  Deo.  266,  note  268,  where 
other  oaaes  am  ooUeoted. 

Chamtbbtt  AMD  MAunrENANGB:  See  PraU  t.  Pteroe,  58  Am.  Deo.  758,  note 
761;   Weakly  v.  Hall,  42  Id.  194,  note  197,  where  other  cases  are  collected. 

The  principal  CAflB  is  cited  in  Sanborn  ▼.  Lang,  41  Md.  116,  to  the  point 
that  the  consideration  of  a  deed,  if  any  existed,  mnst  have  been  known  to 
the  parties  thereto.  It  b  also  referred  to  in  Weaver  ▼.  Leiman,  62  Id.  711,  a 
growing  oBt  of  the  same  transaetiona  that  are  inyolTod  in  the  prinoipal 
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Kvmivoi  Br  Witbbbs  or  Bbputatxon  op  Kabbiagb  n  AT>iniwTBT.B  so 
Img  aa  it  appears  to  be  a  general  reputation;  but  as  soon  as  it  appean, 
on  cross-examination  or  otherwise,  that  the  witness  is  speaking  from 
information  given  him  by  some  individual,  even  of  the  existence  of  a 
general  reputation,  snch  evidence  is  merely  hearsay,  and  as  snoh  is  inad- 
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testimony  of  a  witness  speaking  from  his  own  knowledge  of  the  exist- 
ence of  snch  general  reputation,  except  in  cases  of  adultery  or  bigamy, 
in  which  strict  proof  is  required.  And  such  evidence  ia  also  admissible 
in  disproof  of  marriage.  It  is  admissible  as  a  fact  to  show  whether  or 
not  a  marriage  exists. 
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Pabtt  Who  has  OmRED  Testimont  Which  Goubt  bab  ADifrm» 
AOAZN8T  Objsction  by  th«  opponte  party,  may,  afterwards  and  bef on 
instraotioiis  are  asked  for,  and  before  the  cause  has  been  argued  by  eoom- 
sel,  ask  to  have  the  same  withdrawn  from  the  consideration  of  the  jury, 
and  the  court  may  allow  its  withdrawal. 

Ejectment  for  a  lot  of  land,  brought  by  the  appellantB, 
claiming  as  the  descendants  of  John  C.  B.  Boone,  who  died  in 
1824,  haying,  as  they  contended,  been  twice  married,  and  hav- 
ing had  two  children  by  his  first  marriage  to  Betsey  Parlett^ 
Stephen  and  Eleanor,  the  latter  of  whom  died  childless.  The 
plaintiffs  are  the  grandchildren  of  Stephen.  The  defendant 
claimed  that  Boone  was  never  married  to  Betsey  Parlett;  that 
he  had  but  one  legitimate  child,  Prudence,  through  whose  chil- 
dren the  defendant  derived  his  title.  The  only  question  in  the 
case  was  the  legitimacy  of  said  Stephen  and  Eleanor.  The 
testimony  objected  to  by  the  appellants  in  the  second  excep- 
tion was  in  the  deposition  of  Jemima  Guineavan,  and  is  in 
these  words:  "  She  heard  in  the  neighborhood  that  William 
Parlett,  whom  she  has  seen,  was  a  son  of  the  mother  of  said 
Stephen  and  Eleanor;  that  it  was  the  reputation  of  the  neigh- 
borhood that  the  above  J.  C.  B.  Boone  was  the  father  of  said 
Stephen  and  Eleanor  Parlett.  But  it  was  also  the  belief  and 
report  of  the  neighborhood  that  said  Boone  and  the  mother  of 
said  Stephen  and  Eleanor,  whose  name  she  has  heard  in  the 
neighborhood,  was  Betsey  Parlett,  were  not  married."  The 
testimony  objected  to  by  the  appellants  in  the  third  exception 
was  in  the  deposition  of  Sarah  Blufford,  and  is  as  follows: 
^  That  said  John  C.  B.  Boone  never  was  married  until  he  mar- 
ried Betsey  Hale.  Betsey  Dew  and  John  C.  B.  Boone  never 
were  married,  to  her  knowledge  and  belief;  it  was  the  general 
reputation  of  the  neighborhood  that  they  lived  together 
Illicitly."  The  following  are  the  prayers  of  the  defendant^ 
referred  to  in  the  opinion:  ''  1.  That  the  fact  that  John  C.  B. 
Boone  cohabited  with  Betsey  Parlett,  and  that  the  offspring  of 
such  cohabitation  were  recognized  by  him  to  be  his  children, 
and  provided  for  in  his  will,  and  were  described  therein  by  the 
surname  of  Boone,  and  assumed  and  passed  by  that  name, 
and  the  declarations  of  said  Boone,  and  the  other  facts  and 
circumstances  offered  in  evidence  on  the  part  of  the  plaintiff 
as  tending  to  prove  a  marriage  of  said  John  C.  B.  Boone  and 
Betsey  Parlet^  if  the  jury  believe  the  witnesses  testifying 
thereto,  is  evidence  sufficient  of  itself  to  raise  a  presumption 
of  the  intermarriage  of  said  parties;  but  if  the  jury  further 
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find  that  at  the  time  of  the  said  cohabitation  the  general  repu- 
tation of  the  neighborhood  in  which  they  lived  was  that  they 
were  not  married,  but  were  living  together  illicitly,  and  that 
the  general  reputation  within  the  family  of  the  said  Boone, 
then  and  subsequently,  was  that  their  intercourse  was  so 
illicit,  and  that  the  said  John  C.  B.  Boone,  after  said  cohabi- 
tation,  repeatedly  declared  that  he  had  never  been  married  to 
the  said  Betsey  Parlett,  then  the  facts  and  circumstances  taken 
together  afford  evidence  tending  to  rebut  such  presumption 
of  marriage;  and  if  the  jury  from  the  whole  evidence  in  the 
cause  find  that  the  said  John  C.  B.  Boone  and  Betsey  Parlett 
were  never  married,  the  plaintiff  will  not  be  entitled  to  recover. 
2.  That  if  they  find  that  previously  to  the  intercourse  between 
the  said  John  C.  B.  Boone  and  Betsey,  the  mother  of  the  said 
Stephen  and  Eleanor,  of  which  the  said  Stephen  and  Eleanor 
were  the  fruit,  the  said  Betsey  was  married  to  one  Parlett,  and 
that  the  said  Parlett  was  not  then  dead,  but  in  life,  and  that 
he  survived  the  time  when  the  marriage  of  the  said  Boone 
and  Betsey  Parlett  is  alleged  and  claimed,  on  the  part  of  the 
plaintiff,  to  have  taken  place,  then,  even  if  the  jury  should 
find  a  marriage  in  the  lifetime  of  her  said  former  husband, 
Parlett,  such  marriage  would  be  invalid  and  void."  The  pray* 
ers  of  the  plaintiff  referred  to  in  the  opinion  are  as  follows: 
"  4.  If  the  jury  believe  from  the  evidence  that  John  C.  B.  Boone 
and  the  mother  of  Stephen  Boone  lived  together  and  cohabited, 
and  that  said  Stephen  was  an  offspring  of  such  cohabitation, 
and  that  the  said  John  C.  B.  Boone  acknowledged  said  Stephen 
as  his  son,  and  in  his  last  will  and  testament  gave  him  the 
family  name  of  Boone,  and  provided  for  him  as  his  son,  and 
that  the  said  mother  died  before  said  John  C.  B.  Boone,  and 
that  after  the  death  of  said  mother  the  said  John  C.  B.  Boone 
declared  that  his  wife,  the  mother  of  said  Stephen,  was  dead, 
and  pointed  out  the  spot  in  the  family  burial-ground  of  the 
Boone  family  where  she  was  buried,  and  expressed  a  wish  to 
be  buried  by  her  side,  and  was  buried  by  her  side  in  conform- 
ity with  his  wish,  as  aforesaid,  and  that  the  said  Stephen  was 
also  there  buried  by  the  side  of  his  said  parents,  and  that  a 
long  period  has  elapsed  since  the  death  of  the  said  Stephen 
and  his  said  parents,  they  must  find  that  the  said  Stephen  wai 
a  legitimate  son  of  the  said  John  C.  B.  Boone,  unless  there  is 
evidence  to  show  that  there  is  no  reasonable  possibility  of  a 
marriage  ever  having  taken  place  between  the  said  John  C.  B. 
Boone  and  the  said  mother,  either  publicly  or  privately,  at  any 
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place,  either  in  the  state  of  Maryland  or  beyond  the  limits  of 
the  state  of  Maryland,  at  any  period  before  the  death  of  the 
said  mother.  8.  If  the  jury  believe  from  the  evidenoe  that 
the  mother  of  Stephen  Boone  lived  with  John  C.  B.  Boone  and 
cohabited  with  him,  and  that  said  Stephen  was  an  offspring 
of  such  cohabitation,  and  that  the  said  John  acknowledged 
said  Stephen  as  his  son,  and  in  his  last  will  and  testament  de- 
clared him  to  be  his  son  and  gave  him  the  family  name  of 
Boone,  and  that  the  said  Stephen  and  his  parents  died  many 
years  ago,  they  must  find  that  the  legitimacy  of  the  said  Ste* 
phen  is  established  by  competent  proof,  and  that  the  defend- 
ant has  produced  no  evidence  in  this  cause  legally  sufficient  ta 
overthrow  such  proof  of  legitimacy.  1.  If  the  jury  believe 
from  the  evidence  that  John  C.  B.  Boone  and  the  mother  of 
Stephen  Boone  lived  together  and  cohabited,  and  that  said 
Stephen  was  an  offspring  of  such  cohabitation,  and  that  the 
said  John  C.  B.  Boone  acknowledged  said  Stephen  to  be  hie 
son,  and  called  him  by  the  fiEimily  name  of  Boone,  they .  must 
find  that  said  Stephen  was  a  legitimate  son  of  said  John  C.  B. 
Boone,  unless  they  find  satisfactory  proof  to  the  contrary. 
2.  If  the  jury  believe  from  the  evidence  that  John  C.  B.  Boone 
cohabited  with  the  mother  of  Stephen  Boone,  and  that  said 
Stephen  was  an  offspring  of  such  cohabitation,  and  that  the 
said  John  C.  B.  Boone  acknowledged  said  Stephen  as  his  son, 
and  always  treated  him  as  such,  and  that  the  said  Stephen 
lived  with  said  John  C.  B.  Boone,  and  was  brought  up  by  him 
as  if  he  were  his  legitimate  son,  and  that  the  said  John  C.  B. 
Boone  in  his  last  will  and  testament  expressly  named  said 
Stephen  as  his  son,  and  gave  him  the  family  name  of  Boone, 
and  provided  for  him  by  bestowing  upon  him  a  large  portion 
of  his  property,  they  must  find  that  those  acts  of  the  said 
John  C.  B.  Boone  amounted  to  a  daily  assertion  that  the  said 
Stephen  was  his  legitimate  son,  and  they  must  presume  that 
he  was  such  unless  they  find  stronger  proof  to  the  contrary.'^ 
The  third  prayer  is  the  same  as  the  fourth,  already  given 
above,  down  to  and  including  the  word  ^  unless,''  after  whiok 
it  proceeds,  "  they  find  strong,  distinct,  satisfiEMtory,  and  con- 
clusive evidence  to  establish  the  fact  that  the  said  John  C.  R 
Boone  never  was  married  to  the  mother  of  the  said  Stephen.'^ 
''7.  If  the  jury  believe  from  the  evidence  that  John  C.  B. 
Boone  cohabited  with  the  mother  of  Stephen  Boone,  and  that 
said  Stephen  was  an  offspring  of  such  cohabitation,  and  that 
the  said  John  C.  B.  Boone  recognized  said  Stephen  as  his  mm^ 
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and  in  his  last  will  and  testament  called  him  his  son,  and  gave 
him  the  family  name  of  Boone,  and  that  the  said  Stephen  and 
bis  said  parents  died  many  years  ago,  such  cohabitation  and 
recognition,  as  aforesaid,  offered  legally  sufficient  proof  that  the 
said  John  was  married  to  the  said  mother,  unless  they  find 
conclusive  proof  to  the  contrary,  and  that  no  declaration  or 
declarations  of  said  John  that  he  never  was  married  to  the 
said  mother  can  have  any  legal  effect  as  evidence  against  the 
proof  of  marriage  as  aforesaid,  unless  it  has  been  shown  that 
such  declaration  or  declarations  were  solemnly  and  deliber- 
ately made.  9.  If  the  jury  believe  from  the  evidence  that  the 
land  claimed  in  the  declaration  in  this  action  is  a  portion  of 
the  land  of  which  John  C.  B.  Boone  died  seised,  and  that  Ste- 
phen Boone,  Eleanor  Burke,  and  Prudence  Ghamberlaine  were 
his  legitimate  children,  and  that  the  plaintiff's  lessors  are 
children  and  grandchildren  of  said  Stephen,  and  that  John  C. 
R.  B.  B.  Ghamberlaine  and  Elizabeth  P.  Boone  are  the  chil- 
dren of  the  said  Prudence,  and  that  some  time  after  the  death 
of  the  said  John  C.  B.  Boone,  the  said  John  C.  R.  B.  B.  Gham- 
berlaine and  the  said  Elizabeth  P.  Boone  claimed  possession 
of  the  said  land  as  heirs  of  said  John  G.  B.  Boone,  or  that  it 
was  so  claimed  for  them  by  their  guardian,  they  must  find 
that  no  such  possession  of  said  Ghamberlaine  and  Elizabeth, 
and  those  claiming  for  or  under  them  could  be  adverse  to  the 
title  of  the  plaintiff's  lessors  to  an  undivided  portion  of  said 
land  as  heirs  of  said  John  G.  B.  Boone,  until  there  had  been 
an  ouster  of  said  plaintiff's  lessors  by  the  said  Ghamberlaine 
and  Elizabeth,  or  those  claiming  for  or  under  them,  and  a 
lapse  of  twenty  years  subsequent  to  such  ouster  and  before  the 
commencement  of  this  suit,  and  that  no  reception  of  the  profits 
or  deeds  of  conveyance  of  said  lands  by  the  said  Ghamber- 
laine and  Elizabeth,  or  by  those  claiming  for  or  under  them, 
would  amount  to  an  ouster  of  the  plaintiff's  lessors,  and  that 
such  ouster  would  only  be  by  an  expulsion  of  the  plaintiff's 
lessors  from  said  land,  a  refusal  to  allow  them  to  enter  thereon, 
or  an  open,  notorious,  and  uniform  denial  of  their  title  to  an 
undivided  portion  thereof,  known  to  the  plaintiff's  lessors 
twenty  years  before  the  commencement  of  this  suit,  and  the 
burden  of  proving  such  an  ouster  and  knowledge  thereof,  as 
aforesaid,  is  on  the  defendant,  and  in  the  absence  of  proof  of 
such  ouster,  and  knowledge  thereof  by  the  plaintiff's  lessors 
twenty  years  before  the  commencement  of  this  suit,  the  plain- 
tiff is  entitled  to  receive  an  undivided  portion  of  said  land  as 


\ 


718  Boone  v.  Puknell.  [Maryland^ 

claimed  in  the  declaration.     10.  If  the  jury  believe  from  the 
evidence  that  the  land  described  and  claimed  in  the  declara- 
tion in  this  cause  is  a  portion  of  the  land  of  which  John  C.  B. 
Boone  died  seised,  and  that  the  plaintiff's  lessors  are  legiti- 
mate descendants  and   heirs  at  law  of  said  John,  and  that 
John  C.  R.  B.  B.  Chamberlaine  and  Elizabeth  P.  Boone  are 
also  heirs  of  the  said  John,  and  that  some  time  after  the  death 
of  said  John  the  said  Chamberlaine  and  Elizabeth  claimed 
possession  of  said  land  as  heirs  of  said  John,  but  find  no  evi- 
dence to  show  that  the  land  described  and  claimed  in  the 
declaration  has  been  held  by  continuous  inclosure  for  twentf 
years  before  the  commencement  of  this  suit,  the  right  of  entry 
of  said  plaintiff's  lessors  has  not  been  barred  by  the  opera- 
tion of  the  statute  of  limitations.     11.  If  the  jury  believe 
from  the  evidence  that  John  C.  B.  Boone  died  seised  of  the 
land  described  and  claimed  in  the  declaration  in  this  cause, 
and  that  the  plaintiff's  lessors  are  legitimate  descendants  and 
heirs  at  law  of  said  John,  and  that  after  the  death  of  said 
John  one  John  C.  R.  B.  B.  Chamberlaine  and  one  Elizabeth  P. 
Boone  claimed  and  held  possession  of  said  land,  claiming  the 
same  as  heirs  at  law  of  said  John,  they  must  find  that  the 
said  Chamberlaine  and  Elizabeth  could  not  hold  said  land 
adversely  to  the  title  of  the  plaintiff's  lessors  to  one  undivided 
portion  thereof  until  after  an  ouster  of  said  plaintiff's  lessors, 
and  subsequent  possession  for  twenty  years;  and  if  the  jury 
believe  that  there  was  such  an  ouster,  but  believe  that  at  the 
time  of  the  said  ouster  any  of  the  plaintiff's  lessors  were  mar- 
ried women  and  continued  under  coverture  until  commence- 
ment of  this  suit,  they  must  find  that  the  right  of  entry  as 
respects  the  undivided  portion  in  said  land  of  said  married 
women,  continuing    under   coverture  as  aforesaid,   has  not 
been  barred  by  adverse  possession.     12.  If  the  jury  believe 
from  the  evidence  that  the  land  described  and  claimed  in  the 
declaration  in  this  cause  is  a  portion  of  the  land  of  which 
John  C.  B.  Boone  died  seised  in  the  year  1824,  and  that  the 
plaintiff's  lessors  are  legitimate  descendants  and  heirs  at  law 
of  said  John  C.  B.  Boone,  and  that  at  some  period  after  the 
death  of  said  John  C.  B.  Boone,  one  John  C.  R.  B.  B.  Cham- 
berlaine, and  one  Elizabeth  P.  Chamberlaine,  now  Elizabeth 
P.  Boone,  claimed  said  land  of  which  said  John  C.  B.  Boone 
died  seised  as  aforesaid,  as  his  heirs,  in  the  year  1835,  divided 
said  land  between  them  by  deeds  of  partition,  such  deeds  of 
partition  were  null  and  void,  so  far  as  the  undivided  portion 


May,  1868.]  Bookb  v.  Pubnell.  71^> 

of  the  plaintiff's  lessors  in  said  land  was  concerned;  and  if 
they  find  that  afterwards  said  Elizabeth  P.,  and  her  husband, 
Samuel  Boone,  and  said  John  C.  R.  B.  B.  Chamberlaine  and 
wife  conveyed  by  deed  or  deeds  said  land  to  Grafton  L.  Du- 
lany,  such  deed  or  deeds  were  also  null  and  void  so  far  as  the 
undivided  portion  of  the  plaintiff's  lessors  was  concerned;  and 
if  the  jury  find  that  the  defendant  holds  and  claims  the  land 
sued  for  in  this  action  by  virtue  of  subsequent  conveyances 
connecting  his  title  to  said  land  to  the  title  of  said  Elizabeth 
and  John  C.  R.  B.  B.  Chamberlaine  by  the  deeds  aforesaid, 
then  the  plaintiff  is  entitled  to  recover  one  undivided  portion 
of  said  land  as  claimed  in  the  declaration.  18.  Upon  the  evi- 
dence offered  in  this  cause  the  jury  cannot  find  that  the  right 
of  entry  of  the  plaintiff's  lessors  has  been  barred  by  the  opera- 
tion of  the  statute  of  limitation;  and  if  the  jury  believe  from 
the  evidence  that  the  plaintiff's  lessors  are  legitimate  descend- 
ants and  heirs  at  law  of  John  C.  B.  Boone,  and  that  said  Boone 
died  seised  of  the  land  described  and  claimed  in  the  declara- 
tion, the  plaintiff  is  entitled  to  recover  an  undivided  portion  of 
said  land."    Other  facts  appear  from  the  opinion. 

R,  R.  BoarmaUj  for  the  appellants. 

Arthur  W.  Machen  and  Richard  J.  OittingSj  for  the  appellee. 

By  Court,  Brent,  J.  Although  the  record  in  this  case  is 
very  voluminous,  and  the  number  of  exceptions  taken  and 
prayers  asked  in  the  court  below  is  unusually  large,  there  ifr 
in  reality,  as  was  conceded  in  the  argument  on  both  sides, 
but  one  important  question  submitted  for  the  decision  of  this 
court, — Is  general  reputation  admissible  evidence  in  regard  to 
marriage?  This  kind  of  evidence  is  not  to  be  confounded 
with  hearsay  evidence.  Though  generally  treated  of  by  the 
text-writers  under  that  head,  and  though  composed  of  the 
speech  of  third  persons  not  under  oath,  it  is  considered 
original  evidence,  and  not  hearsay;  the  immediate  subject 
of  inquiry  being  the  concurrence  of  many  voices,  which  raises 
the  presumption  that  the  fact  in  which  they  concur  is  true: 
1  Taylor's  Evidence,  508.  It  must  rest  upon  competent  knowl- 
edge, and  is  therefore  admitted  in  regard  to  matters  only  of 
public  or  general  interest,  the  law  presuming  that  upon  such 
matters  the  public  is  enabled  to  speak  knowingly  and  truly. 
In  Hubback's  Succession,  243,  it  is  said:  ^'Reputation  of  mar- 
riage may  be  proved  by  the  testimony  of  living  witnesses 
speaking  to  the  existence  of  that  reputation."    In  the  case  of 
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Evans  y.  Jtfofpon,  2  Comp.  A  J.  453,  where  the  question  of 
marriage  wae  directly  in  issue,  the  testimony  was  held  to  be 
admissible.  In  reviewing  this  case,  Hubback  properly  states 
the  ground  of  its  admissibility  where  marriage  is  the  subject 
of  inquiry.  He  says,  on  page  244:  '*  It  appears  from  this  case, 
and  from  the  general  tenor  of  the  authorities,  that  reputa- 
tion  of  marriage,  unlike  that  of  other  matters  of  pedigree,  may 
proceed  from  persons  who  are  not  members  of  the  family.  TIm 
reason  of  the  distinction  is  to  be  found  in  the  public  interest^ 
which  is  taken  in  the  question  of  the  existence  of  a  marriage 
between  two  parties;  the  propriety  of  visiting  or  otherwise 
treating  them  in  society  as  husband  and  wife,  the  liability  of 
the  man  for  the  debts  of  the  woman,  the  power  of  the  latter 
to  act  8U0  jure,  and  their  competency  to  enter  into  new  matri- 
monial engagements,  being  matters  which  interest  not  their 
relations  alone,  but  every  one  who,  by  coming  in  contact  with 
them,  may  have  occasion  to  regulate  his  conduct  accordingly 
as  he  understands  them  to  be  married  or  not."  The  admissi- 
bility of  this  evidence  is  also  recognized  in  2  Stark.  Ev.  843, 
844,  and  in  3  Phill.  Ev.  598.  In  1  Qreenl.  Ev.,  sec.  107,  referred 
to  by  the  counsel  for  the  appellants,  the  language  used  by  the 
author  is  not  understood  as  adverse  to  its  admissibility  in  a 
case  like  the  present.  His  doubt  is  expressed  in  regard  to 
''ordinary  cases,  where  pedigree  is  not  in  question."  In  the 
recent  and  very  able  work  of  Taylor  on  the  Law  of  Evidence, 
the  testimony  is  regarded  as  proper,  and  the  ground  of  its 
admiesibility  is  stated  with  much  force  and  clearness.  In 
section  517,  volume  1,  it  is  Baid:  "Thus  it  has  frequently 
been  decided  that,  except  in  petitions  for  damages  by  rea- 
son of  adultery  and  in  indictments  for  bigamy,  where  strict 
proof  of  marriage  is  required,  general  reputation  is  admissi- 
ble to  establish  the  fact  of  parties  being  married.  In  most 
of  the  cases,  the  marriage  has  been  proved  by  evidence  of 
certain  specific  facts,  such  as  the  parties  being  received 
into  society  as  man  and  wife,  being  visited  by  respectable 
families  in  the  neighborhood,  attending  church  and  public 
places  together,  and  otherwise  demeaning  themselves  in  pub- 
lic, and  addressing  each  other  as  persons  actually  married. 
Still,  though  some  of  these  circumstances  are  receivable,  as 
amounting  to  acts  of  admission  by  the  parties  themselves, 
those  which  are  merely  evidence  of  the  treatment  of  the  par- 
ties by  third  persons  cannot  be  admissible  on  any  principle 
that  would  not  equally  include  the  declarations  of  strangers. 
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The  acts,  like  the  words,  merely  show  the  opinion  entertained 
by  persons  not  called  as  witnesses;  and  though  it  may  be 
said  that  what  a  person  does  is  usually  better  evidence  of  his 
opinion  than  what  he  says,  yet  this  is  an  observation  which 
goes  rather  to  the  weight  than  the  admissibility  of  the  evi- 
dence.  Accordingly,  evidence  of  general  reputation  in  the 
neighborhood,  even  when  unsupported  by  facts,  will  be  re- 
ceivable in  proof  of  marriage."  In  Doe  v.  Fleming^  4  Bing. 
266,  the  evidence  was  admitted  in  an  action  of  ejectment  by 
a  party  seeking  to  recover  as  heir  at  law.  Park,  J.,  remarked: 
''  The  general  rule  is,  that  reputation  is  sufficient  evidence  of 
marriage;  and  a  party  who  seeks  to  impugn  a  principle  so 
well  established  ought,  at  least,  to  furnish  cases  in  support  of 
his  position";  and  Best,  C.  J.,  added,  ''The  rule  has  never 
been  doubted."  In  Goodman  v.  OoodmaUj  4  Jur.,  N.  S.,  1224 
(1858),  the  principle,  so  emphatically  announced  in  this  case, 
is  fully  recognized  and  affirmed  by  the  vice-chancellor.  He 
says:  "  On  the  question  of  reputation  of  marriage,  the  law  was 
well  settled  in  the  case  of  Doe  v.  Fleming,  4  Bing.  266."  In 
Banert  v.  Day,  3  Wash.  C.  G.  243,  the  evidence  was  admitted, 
and  it  was  held  that  it  was  no  objection  that  the  witness,  who 
deposed  to  the  general  reputation,  was  not  a  member  of  the 
family.  The  doctrine  is  also  recognized  in  SeUm^in  v.  BoweUj 
8  Gill  &  J.  54  [29  Am.  Dec.  524];  Ex  paHe  Taylor,  9  Paige, 
617;  Clayton  v.  Wardell,  4  N.  Y.  230.  In  Spedden  v.  Patricky 
2  Swab.  &  T.  170  (Jur.  Dig.,  1861,  p.  83),  the  rule  is  correctly 
laid  down,  and  as  there  stated  is  in  accordance  with  our  own 
views.  It  is  there  said  that  "  evidence  by  a  witness  of  reputa- 
tion of  marriage  is  admissible  so  long  as  it  appears  to  be  a 
general  reputation;  so  soon  as  it  appears,  however,  on  cross- 
examination  or  otherwise,  that  the  witness  is  speaking  from 
information  given  him  by  some  individual,  even  of  the  exist- 
ence of  a  general  reputation,  such  evidence  is  merely  hearsay, 
and  as  such  is  inadmissible." 

The  cases  relied  upon  by  the  appellants'  counsel  have  been 
carefully  examined,  and  they  are  not  in  conflict  with  the  au- 
thorities above  cited.  They  are  either  cases  in  which  the 
question  of  marriage  is  not  directly  in  issue,  or  in  which  the 
proof  offered  was  inadmissible  upon  the  ground  of  its  being 
merely  hearsay.  In  Stein  v.  Bowman,  13  Pet.  209,  so  strongly 
urged  in  the  argument  on  behalf  of  the  appellants,  the  testi- 
mony rejected  by  the  court  was  that  of  a  witness  who  was  in- 
troduced to  prove  that  he  had  heard,  in  Hanover,  Germany, 
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'^from  many  old  persons  of  whom  he  inquired,  that  the  plaintiff 
was  the  brother  of  Nicholas  Stone,  deceased."  It  will  be  readily 
perceived  that  the  question  there  presented,  and  to  which  tlM 
reasoning  of  the  court  is  confined,  was  wholly  different  from 
the  one  inyolved  in  this  case.  The  eyidence  was  clearly  hear- 
say, and  the  court  regarding  it  as  such  held  it  to  be  inadmis- 
sible,— not  coming  within  the  limited  rule  admitting  from 
necessity  hearsay  evidence  in  cases  of  pedigree. 

After  a  very  patient  examination  of  the  numerous  authori- 
ties cited  in  the  argument  of  this  case,  we  have  concluded  that 
general  reputation  in  regard  to  marriage  may  be  proved  by 
the  testimony  of  a  witness  speaking  from  his  own  knowledge 
of  the  existence  of  such  general  reputation,  except  in  cases  of 
adultery  or  bigamy,  in  which  strict  proof  is  required.  In 
reference  to  the  position  that  general  reputation,  even  if  ad- 
missible to  prove  marriage,  is  not  admissible  to  negative  a 
presumption  of  marriage  from  cohabitation,  it  may  be  said 
that  the  evidence  is  not  admitted  upon  the  ground  that  the 
public  has  an  interest  in  proving  a  marriage,  but  upon  the 
ground  of  a  public  interest  in  the  question  of  a  marriage  be- 
tween two  parties.  It  is  admissible  as  a  fact  to  show  whether 
or  not  a  marriage  exists.  When  a  question  is  propounded  to 
a  witness,  its  legality  cannot  be  made  to  depend  upon  the 
affirmative  or  negative  character  of  his  answer.  It  must 
therefore  follow,  as  argued  by  the  appellants'  counsel,  "if 
such  evidence  is  competent  to  prove  marriage,  it  is  competent 
in  disproof  of  marriage."  Upon  these  views  of  the  law  this 
case  will  be  decided;  and  there  is  therefore  no  error  in  the 
court  below  in  admitting  the  testimony  objected  to  by  the  ap- 
pellants in  the  second  and  third  exceptions.  The  evidence 
offered  in  the  first  exception,  and  ruled  out  by  the  court,  was 
afterwards  admitted  under  the  agreement  of  counsel,  which 
the  appellants  repudiated  in  their  first  offer,  and  they  have 
had  the  benefit  of  it  before  the  jury.  They  have  therefore 
sustained  no  injury,  and  the  question  raised  by  this  exception 
having  become  a  mere  abstraction,  the  ruling  below,  even  if  it 
appeared  to  be  erroneous,  will  not  be  reversed. 

We  do  not  perceive  anything  in  the  fourth  exception  which 
can  entitle  the  appellants  to  a  reversal.  The  testimony,  to 
the  admission  of  which  they  had  only  reserved  an  exception, 
was  by  permission  of  the  court  withdrawn  by  the  defendant 
before  the  bill  of  exceptions  embodying  it  was  presented,  be- 
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fore  the  prayers  were  Bubmitted,  and  before  the  counsel  of 
either  party  had  gone  before  the  jury.  The  exception  is  to 
the  permission  of  the  court  allowing  the  testimony  to  be  with- 
drawn. Under  the  law,  as  above  announced,  it  is  probable 
that  the  testimony  was  admissible,  but  whether  admissible  or 
not,  it  being  withdrawn,  and  the  jury  directed  not  to  consider 
it  in  making  up  their  verdict,  we  cannot  see  that  any  harm 
resulted  to  the  appellants,  or  any  error  was  committed  requir- 
ing the  intervention  of  this  court  in  their  behalf.  The  fifth 
exceptica  was  abandoned  at  the  argument.  The  sixth  excep- 
tion presents  for  consideration  the  prayers  offered  on  both 
sides.  The  first  prayer  of  the  defendant  correctly  lays  down 
the  law  in  the  case,  and  is  sustained  by  the  views  we  have 
expressed  in  regard  to  the  admissibility  of  evidence  of  general 
reputation.  The  evidence  of  a  previous  marriage  of  Elizabeth 
Parlett  to  one  Parlett,  and  his  surviving  her,  upon  which  the 
second  prayer  of  the  defendant  is  based,  was  admitted  with- 
out objection.  The  evidence  relied  upon  by  the  appellants  to 
establish  a  marriage  between  Boone  and  Elizabeth  Parlett 
raised  a  presumption  only  of  such  marriage,  and  did  not 
amount  to  strict  proof.  The  province  of  the  jury  was  to  de- 
termine, upon  the  facts  before  them,  whether  or  not  such  a 
marriage  had  really  existed.  If  Elizabeth  was  the  wife  of 
Parlett,  and  he  survived  her,  she  could  not  have  contracted  a 
valid  marriage  with  Boone.  This  prayer  was  therefore  prop- 
erly granted,  and  the  fifth,  sixth,  fifteenth,  sixteenth,  and 
eighteenth  prayers  of  the  plaintiff,  presenting  substantially 
the  converse,  were  properly  refused.  The  fourth  prayer  of  the 
plaintiff  extends  the  law  to  its  utmost  verge,  even  where  there 
is  strict  proof  of  marriage,  but  is  not  applicable  to  a  case  like 
the  present,  in  which  a  presumption  only  of  marriage  is  raised 
by  the  proof.  The  eighth  prayer,  in  view  of  all  the  evidence 
in  the  case,  could  not  have  been  granted,  and  there  being  no 
evidence  in  the  record  upon  which  the  seventeenth  prayer  is 
based,  it  is  unnecessary  to  examine  the  question  sought  to  be 
raised  by  it.  The  law  was  most  liberally  stated  for  the  ap- 
pellants by  the  court  below  in  granting,  with  the  consent  of 
the  defendant,  their  first,  second,  third,  seventh,  ninth,  tenth, 
elevent,  twelfth,  and  thirteenth  prayers.  The  instructions 
granted  fully  covered  the  law  in  the  case,  and  the  judgment 
below  must  be  affirmed. 
Judgment  affirmed. 
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Hbabsat  Bvidbncb  upon  Mattsbs  of  Psdiobbs:  See  Cr<u{furd  v.  Bladt 
bum,  77  Am.  Dec.  323,  note  328,  where  other  cases  are  collected. 

Rkputation  and  Cohabitation  as  Evidencb  or  Mabiuagb:  See  Cfdlei 
▼.  Drake,  74  Am.  Dec.  406,  note  413,  where  other  oases  are  collected.  In 
Bedgnwe  ▼.  Redffrave,  38  Md.  97,  it  was  said,  dtmg  the  principal  case,  that 
the  most  usual  way  of  proving  marriage,  except  in  actions  for  crimmal  etm- 
▼ersation  aad  in  prosecutions  for  bigamy,  is  by  general  repntatioii,  oolialnta- 
tion,  and  acknowledgment. 

The  principal  case  is  also  citxd  in  ProMemee  L,  L  Oa.  qf  N,  7.  t. 
Martin,  32  Md.  317,  in  support  of  the  propositicm  stated  in  the  lart  pangraph 
of  the  tyUahm. 


Hamilton  v.  Conine, 

[28  Mabtland,  68&.1 
AflSUMPSTT    GAUKOT  BB  MAINTAINED  BT  OnB    TeNART  DT  COMMOir  AOAINBr 

HIS  Co-tenants  to  recover  for  services  rendered  by  him  in  selling  the 
oommon  property,  and  for  money  expended  by  him  in  advertising  the 
property. 

In  Mabtlakd,  Tenant  in  Cohhon  mat  Maintain  Action  of  Aoooxnrr 
against  his  co-tenant  in  cases  to  which  it  is  applicable;  but  this  form  of 
action  is  seldom  used,  a  bill  in  equity  being  in  most  caoeo  the  mora  con- 
venient and  effectual  remedy. 

Tenants  in  Common  are  Similar  to  Partners  in  reference  to  the  right  te 
sue  each  other  and  the  mode  of  doing  so.  The  rules  of  law  governing 
actions  between  the  latter  apply  with  equal  force  to  aotuma  between  the 
former. 

Assumpsit.    The  opinion  states  the  case. 

Benjamin  F.  Horwitz^  for  the  appellant. 
Levin  Gate,  for  the  appellees 

By  Court,  Miller,  J.  Hamilton,  Conine^  Pnrvianoey  and 
Presstman  were  tenants  in  common  of  certain  improved  real 
estate  in  Baltimore  city,  each  owning  an  undivided  fourth  pari. 
This  action  of  assumpsit  was  instituted  by  Hamilton,  who  wa« 
an  auctioneer  and  real  estate  broker,  against  Conine  and  Pur- 
viance,  two  of  his  co-tenants,  to  recover  expenses  paid  by  him 
for  advertising  the  property  for  sale,  for  his  services  as  auc- 
tioneer, and  for  commissions  on  the  amount  of  a  private  sale 
negotiated  by  him.  The  declaration  contains  the  oomnM>n 
counts,  including  those  for  work  done  by  the  plaintiff  for  the 
defendants  at  their  request,  for  money  paid  by  the  plaintiff  for 
the  defendants  at  their  request,  and  for  money  found  due  from 
the  defendants  to  the  plaintiff  on  accounts  stated  between 
them;  the  plea  was,  not  indebted  as  alleged.    The  proof  upon 
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which  the  plaintiff  seeks  to  recover  the  costs  of  advertisiDg 
and  for  his  services  as  auctioneer  is,  that  he  advertised  the 
property  and  put  it  up  at  auction  at  the  request  of  the  defend- 
ants. The  advertisement  was  of  the  whole  property,  and  not 
of  the  undivided  shares  of  the  defendants.  A  part  of  the 
property  was  bid  in  at  public  sale  by  one  Smith,  but  this  sale 
was  not  completed,  because  Presstman  refused  to  be  bound  by 
it.  A  private  sale  of  the  whole  for  eight  thousand  dollars  was 
then  negotiated  by  the  plaintiff  with  one  Myers,  but  this  sale 
also  proved  ineffectual,  and  was  never  completed  because  of 
the  refusal  of  the  parties  interested,  or  some  of  them,  to  exe- 
cute a  deed,  after  the  claim  for  commissions  was  made  by  the 
plaintiff,  and  the  property,  so  far  as  the  record  shows,  still 
remains  unsold.  The  claim  for  commissions  is  put  upon  the 
ground  that  the  sale  to  Myers  was  negotiated  by  the  plaintiff, 
that  the  price  and  purchaser  were  satisfactory,  and  the  latter 
was  ready  and  willing  to  pay,  and  the  sale  was  broken  off,  or 
failed  to  be  consummated,  through  no  fault  of  the  purchaser 
or  plaintiff. 

At  the  root  of  the  case  lies  the  question  whether,  in  view  of 
the  relation  of  the  parties  and  upon  the  facts  proved,  this  ac- 
tion can  be  maintained.  No  Maryland  authority  has  been  or 
can  be  cited  in  its  support;  and  it  is  admitted  that  at  common 
law  an  action  of  assumpsit  cannot  be  brought  by  one  tenant  in 
common  against  his  co-tenant.  By  the  statute  of  4  Anne,  c. 
16,  sec.  27,  it  was  provided  that  ^^  actions  of  account  shall  and 
may  be  brought  and  maintained  by  one  joint  tenant  and  ten- 
ant in  common  against  the  other  as  bailiff  for  receiving  more 
than  comes  to  his  just  share  or  proportion."  This  form  of  ac- 
tion thus  given  by  statute,  as  well  as  the  common-law  action 
of  account,  is  in  practice  but  seldom  used,  a  bill  in  equity 
being  in  most  cases  the  more  convenient  and  effectual  remedy; 
but  the  action  of  account  may  still  be  resorted  to  in  this  state 
in  cases  to  which  it  is  applicable:  Gibbs  v.  Clagettj  2  Gill  &  J. 
17;  Oreen  v.  Johnson,  3  Id.  394.  Here,  as  in  England,  com- 
mon-law and  equity  jurisdictions  are  carefully  separated,  and 
we  have  closely  followed  the  English  practice.  We  see  no  good 
reason  why  it  should  be  departed  from  in  this  instance.  In 
Browne  on  Actions  at  Law,  132  (45  Law  Lib.  99),  the  rule  is 
thus  stated:  ''Joint  tenants,  tenants  in  common,  and  copar- 
ceners cannot  in  general  maintain  any  action  against  each 
other,  because  they  are  in  the  nature  of  partners";  and  in  1 
Chit.  PL  89,  it  is  said:  "At  law,  one  partner  or  tenant  in  com- 
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mon  cannot  in  general  sue  his  copartner  or  co*tenant  in  any 
action  in  form  ez  eontraetUy  but  must  proceed  by  action  of  ac- 
count or  by  bill  in  equity."  In  reference  to  the  right  to  sue 
each  other  and  the  mode  of  doing  so,  tenants  in  common  are 
thus  assimilated  to  partners;  the  rules  of  law  governing  ac- 
tions between  the  latter  apply  with  equal  force  to  the  former, 
and  this  analogy  runs  through  all  the  decisions.  Amongst 
the  exceptions  to  the  rule  just  stated  are,  as  to  partners,  cases 
where,  on  a  final  balance  of  all  accounts,  a  particular  sum  ii 
found  due  to  one  partner  which  the  other  expressly  promises 
to  pay,  or  where  the  articles  of  partnership  contain  a  coyenani 
for  a  breach  of  which  an  action  of  covenant  is  maintainable  if 
the  articles  be  under  seal,  or  of  assumpsit  if  the  partnership  be 
created  verbally  or  by  writing  only.  Among  the  instances  in 
which  the  rule  has  been  enforced  is  one  especially  applicable 
to  the  present  case.  A,  an  attorney,  and  B  and  C  had  been 
members  of  a  trading  company;  after  the  dissolution  of  the 
company,  B  and  C  were  sued  by  its  creditors,  and  they  re- 
tained A  to  defend  the  actions;  and  in  the  course  of  making 
that  defense  a  bill  of  costs  was  incurred.  It  was  held  by  all 
the  judges  that  A,  being,  as  a  member  of  the  company,  jointly 
liable  to  contribute  to  the  expense  of  defending  these  actions, 
could  not  maintain  an  action  at  law  against  B  and  C  for  his 
bill  of  costs:  Codd  v.  Toomevy  7  Bam.  &  C.  419.  '^  It  is  in  gen- 
eral an  answer  to  an  action  that  a  party  is  legally  interested 
in  both  sides  of  the  question":  1  Chit.  PI.  40.  The  rule  thai 
one  partner  cannot  maintain  an  action  against  his  copartner 
for  work  and  labor  done  on  account  of  the  partnership  waa 
also  stringently  enforced  in  the  case  of  Causten  v.  BurlCf  2 
Har.  &  O.  295  [18  Am.  Dec.  297].  The  plaintiff  in  that  case 
was  associated  with  the  defendant  and  others  in  a  particular 
concern,  not  rendering  it  the  duty  of  any  of  them  to  leave 
their  place  of  residence,  and  at  a  meeting  of  the  association, 
when  the  plaintiff  was  not  present,  it  was  proposed  to  employ 
him  to  go  to  a  distant  place  to  look  after  the  property  of  the 
concern.  The  plaintiff  was  then  sent  for,  accepted  the  em- 
ployment for  a  fixed  compensation,  performed  the  services 
required,  and  brought  an  action  of  assumpsit  against  one  of 
the  partners  to  recover  the  sum  agreed  to  be  paid  him.  This 
agreement  was  held  to  be  an  undertaking  on  account  of  the 
concern;  that  the  same  agreement  entered  into  with  a  stranger 
would  have  been  binding  on  the  firm,  and  the  plaintiff,  as  a 
member  of  that  firm,  must  have  contributed  his  prqportioiuilo 
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part  of  the  sum  contracted  to  be  paid,  and  therefore  could  not 
BUBtain  his  action.  The  case  of  Kennedy  v.  McFadon^  3  Har. 
&  J.  194  [5  Am.  Dec.  434],  furnishes  another  illustration  of 
the  extent  to  which  the  courts  of  this  state  have  gone  in  deny- 
ing  the  right  of  one  partner  or  joint  owner  to  sue  the  other  at 
law  in  an  action  of  assum'pBiL 

It  is  impossible  to  destinguish  the  present  case  in  principle 
from  those  just  cited.  The  services  rendered  by  the  plaintiff, 
for  which  he  seeks  to  recover  in  this  action,  were  done  during 
the  continuance  of  the  tenancy  in  common,  on  account  of  the 
whole  common  property,  and  inured  to  the  benefit  of  all  the 
joint  owners;  and  if  performed  by  a  stranger  the  suit  would 
have  been  against  the  four  jointly,  and  the  plaintiff  must  have 
contributed  his  proportionate  share  towards  paying  for  them. 
The  same  reason,  therefore,  holds  against  his  right  to  main- 
tain this  action.  It  is  di£5cult  to  find  authorities  precisely  in 
point  in  the  courts  of  other  states,  probably  for  the  reason  that 
the  well-settled  practice  has  been  so  generally  followed  that 
such  suits  at  law  have  rarely  been  attempted.  Sherman  v. 
BaUoUy  8  Cow*.  311,  was  a  case  where  a  guardian  of  two  tenants 
in  common  received  the  rents  belonging  to  the  three,  and  it 
was  held  the  third  could  not  maintain  a^^umpsit  against  the 
guardian  for  his  share;  "that  such  an  action  could  not  be  sus- 
tained was,"  says  Chief  Justice  Savage,  "the  reason  for  pro- 
viding by  statute  for  the  action  of  account."  In  the  case  of 
Beach  V.  HotchkisSj  2  Conn.  425,  the  plaintiff,  the  defendants, 
and  others,  were  joint  owners  in  equal  proportions  of  goods 
shipped  to  the  West  Indies,  and  by  consent  of  all  concerned 
the  whole  property  was  put  into  the  hands  of  the  defendants, 
who  received  the  proceeds,  stated  the  account,  ascertained  the 
amount  due  to  each,  and  actually  paid  one  of  them  his  share, 
and  yet  the  court  held  the  plaintiff  could  not  maintain  a«* 
$ump9it  to  recover  the  sum  due  him;  that  between  copartners 
the  action  must  be  account,  unless  there  has  been  a  settle- 
ment between  them,  and  a  balance  struck,  or  an  express 
promise  to  pay.  In  speaking  of  the  action  of  account,  Hosmer, 
J.,  says  the  difiBculty  attending  it  is  not  intrinsic,  but  adven- 
titious, resulting  from  the  old  mode  of  practice,  that  under  the 
more  simple  practice  prevailing  in  that  state,  it  was  neither 
more  objectionable  on  the  ground  of  expense  or  protracted 
litigation  than  any  other  action,  and  that  "between  partners 
and  tenants  in  common  it  is,  for  the  most  part,  the  only  suit 
in  which  justice  can  be  administered."    It  may  here  be  re- 
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marked  in  passing,  that  other  eminent  jurists  besides  Judge 
Hoemer  have  doubted  whether  this  form  of  action  justly  de- 
serves all  the  odium  into  which  it  has  fallen.  In  Godfrey 
V.  Saunders y  3  Wils.  94,  a  matter  which  had  been  fruitlessly 
pending  in  chancery  upwards  of  twelve  years  was  thoroughly 
examined  before  auditors  in  this  form  of  action,  and  finallv 
determined  in  the  course  of  two  years;  and  Lord  Chief  Justice 
Wilmot,  in  delivering  his  judgment  upon  a  point  arising  in 
the  case,  remarked  he  was  ''glad  to  see  this  action  of  account 
revived  in  this  court."  In  this  state,  where  suits  are  brought 
against  administrators  and  executors,  and  the  plea  of  pUne 
administravit  is  interposed,  the  practice  of  most  of  our  courts 
is  to  refer  the  cases  to  the  auditors  to  state  accounts  of  assets; 
yet  this  practice,  with  the  attendant  delay,  has  not  deterred 
the  profession  here  from  bringing  such  actions,  or  made  them 
less  frequent. 

On  the  part  of  the  appellant,  the  case  of  Coles  v.  Coles^  15 
Johns.  159  [8  Am.  Dec.  231  J,  has  been  relied  on.  There  two 
two  tenants  in  common  sold  and  conveyed  their  land  and  all 
the  money  was  received  by  one,  and  it  was  held  the  other  could 
maintain  an  action  for  money  had  and  received  for  his  moiety. 
But  that  case  comes  within  the  rule  of  the  English  decisions 
tiiat  the  sale  determines  the  joint  interest.  ''If  one  sell  the 
subject-matter  in  which  they  are  interested,  money  had  and 
received  lies  by  the  other,  because  the  sale  determines  the 
interest":  Browne  on  Actions  at  Law,  132. 

Several  decisions  in  Massachusetts  have  been  pressed  upon 
US  by  the  appellant's  counsel,  and  particularly  the  case  of 
Dickenson  v.  WUliams,  11  Cush.  258  [59  Am.  Dec.  142],  where 
it  was  decided  that  one  tenant  in  common  may  maintain  a«- 
iumpsU  against  his  co-tenant  for  money  expended  by  him  in 
removing  a  joint  encumbrance  upon  the  estate,  and  for  his 
share  of  the  money  actually  received  by  the  co-tenant  from 
sales  of  the  common  property,  though  the  tenancy  in  common 
still  continued.  As  to  these  decisions,  it  is  to  be  observed  that 
the  Revised  Statutes  of  Massachusetts  of  1836,  chapter  118, 
section  43,  abolished  the  action  of  account,  and  provided  that 
'<  when  the  nature  of  an  account  was  such  that  it  could  not  be 
conveniently  and  properly  adjusted  and  settled  in  an  action 
of  assumpsity  it  may  be  done  upon  a  bill  in  equity."  By  this 
statute,  as  was  said  by  Chief  Justice  Shaw,  in  Munroe  v.  Luke^ 
1  Met.  464,  the  matter  was  put  beyond  doubt  in  that  state 
that  assumpsit  will  lie  in  such  cases.    But  besides  Uiis  statu- 
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tory  provision,  which  destroys  the  force  of  those  decisions  as 
authorities,  the  case  in  11  Gushing  announces  doctrines  in  re- 
lation to  suits  between  copartners  which  prevent  its  being  fol- 
lowed as  an  authority  here,  without  overruling  decisions  of  our 
own  courts  on  the  same  subject.  Our  attention  has  also  been 
called  to  the  case  of  Borrell  v.  Borrellj  33  Pa.  St.  492,  where 
it  was  also  held  that  one  tenant  in  common  may  maintain 
iJLSsumpgit  against  his  co-tenant  to  recover  a  share  of  the  profits 
upon  proof  that  the  whole  was  received  by  the  defendant,  and 
where  Judge  Porter  casts  some  pleasant  ridicule  upon  the  old 
action  of  account  for  its  '^  cumbrous  machinery,  and  want  of 
speed,"  and  announces  the  court's  determination  ^'to  allow 
common  sense  another  triumph  by  holding  the  action  of  ds- 
sumpHt  maintainable  in  such  cases."  To  this  may  well  be  re- 
plied what  was  said  in  an  analogous  case  between  partners  by 
Chief  Justice  Tilghman,  in  delivering  the  opinion  of  the  su- 
preme court  of  the  same  state  in  Ozeas  v.  Johnson^  1  Binn.  192: 
'<  No  case  has  been  cited  to  show  that  an  action  like  the  present 
can  be  maintained  unless  the  partners  have  settled  their  ac- 
count and  struck  a  balance.  It  is  of  importance  that  the  forms 
of  actions  should  not  be  confounded.  They  are  founded  in  good 
sense  and  convenience.  The  defendant  has  an  interest  in  in- 
sisting that  the  proper  form  of  action  should  be  preserved,  of 
which  this  court  has  no  right  to  deprive  him."  We  have  had, 
and  still  have  in  this  state,  statutes  simplifying  the  forms  of 
pleading  and  practice;  but  the  substantial  distinctions  between 
different  actions  have  never  been  disregarded  by  our  courts. 
Even  the  act  of  1856,  chapter  112,  which  for  a  time  remained 
unmodified,  was  construed  by  our  predecessors  as  permitting 
the  distinctive  nature  of  actions  still  to  remain,  though  abol- 
ishing old  forms,  and  adopting  new  ones;  the  substantial  prin- 
ciples underlying  our  system  of  jurisprudence,  and  to  some 
extent  governing  the  forms  of  actions,  must  still  be  recognized, 
however  the  form  may  be. changed  or  simplified:  Sterling  v. 
Qarritee^  18  Md.  468.  Looking,  then,  to  the  uniform  tenor 
of  our  decisions  in  reference  to  suits  between  joint  owners, 
joint  contractors,  co-executors  and  administrators,  and  part- 
ners to  the  fact  that  equity  and  common-law  jurisdictions  are 
here  separated,  and  to  the  entire  absence  of  any  trace  in  our 
reports  of  adjudged  cases  of  any  instance  in  which  such  a  suit 
has  heretofore  been  attempted  as  between  tenants  in  common, 
we  are  not  at  liberty  to  sanction  the  innovation  upon  the 
settled  practice  of  the  state  which  would  be  introduced  by 
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allowing  the  present  action  to  be  maintained.  Nor  can  we 
assent  to  the  position  that  the  statute  of  4  Anne,  chapter  16, 
merely  puts  the  action  of  account  by  way  of  example,  and 
not  by  way  of  limitation,  and  that  by  a  liberal  construction  of 
that  statute,  and  because  parties  are  now  by  our  laws  allowed 
to  become  witnesses  in  their  own  cases,  all  distinctions  be- 
tween the  forms  of  actions  and  the  jurisdictions  of  our  com- 
mon-law and  equity  tribunals  should,  in  such  cases  as  this,  be 
abolished.  It  follows  from  what  has  been  said  the  court  be- 
low committed  no  error  in  refusing  to  grant  the  appellant's 
prayers,  and  we  forbear  expressing  an  opinion  whether  the 
law  as  stated  in  the  second  prayer  would  be  correct  in  a  case 
where  no  objection  to  the  form  of  action  existed.  Having  de- 
cided«this  action  cannot  be  maintained,  we  also  refrain  fix>m 
expressing  any  opinion  as  to  the  instructions  granted  by  the 
court,  for  the  appellant  has  suffered  no  injury  therefrom.  The 
case  is  one  in  which  the  court  below  would  have  been  author- 
ized to  instruct  the  jury  that  upon  the  pleadings  and  proof  the 
plaintiff  was  not  entitled  to  recover  because  of  misconceptioii 
of  his  remedy.  The  judgment,  being  in  favor  of  the  defend- 
ants,  must  be  affirmed. 
Judgment  affirmed. 

ft 

Aonovs  BKrwBN  Ck>-TorAim:  See  Cram  v.  Waggfmerp  80  Am.  Das.  4i% 
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WOODBUBT   V.   LUDDY. 

[14  Allbr,  L] 

HdmRSAD  Bight  ounffor  bi  Lost  bt  ABANDONmnTy  njidar  the 

ohnaetts  statata  of  1866,  until  a  new  homestead  is  acquired  elsewhere. 

Tevdu  ov  Land  will  bi  Allowed  onlt  Fair  Valui  ov  What  n  nor 
Ck>HTXTXD,  where  the  vendor  is  nnable  to  give  a  perfect  title,  and  the 
▼endee  elects  to  take  such  title  as  the  vendor  can  give,  with  compensa- 
tion for  the  deficiency. 

Bill  in  equity  to  compel  the  specific  performance  of  a 
written  contract,  by  which  the  defendant  agreed  to  convey  to 
the  plaintiff  certain  land,  free  from  encumbrance.  The  master 
to  whom  the  case  was  referred  reported  that  the  lot  was  sub- 
ject to  the  inchoate  dower  right  of  the  defendant's  wife,  the 
value  of  which,  estimated  by  the  tables  of  mortality,  would 
be  $269,  which  sum  he  allowed  as  damages;  and  that  a  home- 
stead had  been  acquired  in  the  premises  under  the  statute  of 
1855,  but  that  in  1858  the  defendant  removed  with  his  family 
from  the  lot,  leasing  the  same  to  a  tenant,  and  although  they 
since  returned  to  it,  there  was  no  evidence  on  the  part  of  either 
the  defendant  or  his  wife  to  continue  the  homestead  right 
therein.  The  master  estimated  the  value  of  the  homestead 
right  at  $533,  but  made  no  allowance  therefor,  deeming  the 
same  to  have  been  lost  by  abandonment.  The  plaintiff  ex- 
cepted to  the  master's  report  becaiuse  he  made  no  allowance 
tor  the  homestead  right,  and  because  he  adopted  an  erroneous 
measore  of  damages  for  the  breach  of  the  contract  in  fedling 
to  ooanj  the  right  of  dower. 
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0.  0.  Shattuck  and  J.  B,  Thayer j  for  the  plaintiff. 
8,  B,  IveSy  Jr.j  for  the  defendant. 

By  Court,  Hoar,  J.  The  first  question  on  the  exceptions 
taken  to  the  master's  report  is,  whether  he  was  right  in  find- 
ing that  the  wife  of  the  defendant  had  no  right  of  homestead 
in  the  estate  which  was  the  subject  of  the  contract. 

It  is  conceded  that  a  homestead  estate  was  acqmred  under 
the'statute  of  1855,  and  that  no  new  homestead  has  since  been 
gained  by  the  defendant.  But  the  defendant  removed  with 
his  family,  in  1858,  from  the  lot  on  which  he  had  acquired  a 
homestead,  and  the  report  finds  that  there  is  no  evidence  of 
any  act  or  intent  on  the  part  of  either  the  defendant  or  his 
wife  to  continue  the  right  in  the  house  or  lot  from  which  they 
removed,  though  they  have  since  returned  to  it.  While  they 
ceased  to  occupy  it,  the  defendant  leased  it  to  a  tenant.  The 
question  is,  therefore,  whether  the  homestead  right  was  lost 
by  abandonment. 

There  is  great  difficulty  in  reconciling  the  language  used  in 
the  various  decisions  upon  the  subject. 

The  statute  of  1855  created  the  homestead  exemption  in 
the  farm  or  lot,  and  buildings  thereon,  "  occupied  as  a  resi- 
dence, and  owned  by  the  debtor,  or  any  such  buildings  owned 
by  the  debtor  and  so  occupied  on  land  not  his  own,  but  of 
which  he  shall  be  in  rightful  possession,  by  lease  or  otherwise, 
he  being  a  householder  and  having  a  family."  It  provided 
that  no  release  or  waiver  of  such  exemption  should  be  valid, 
unless  by  deed  for  good  consideration,  acknowledged  and  re- 
corded as  in  the  case  of  conveyances  of  real  estate;  and  that 
the  exemption  should  continue  after  the  death  of  the  house- 
holder for  the  benefit  of  the  widow  and  cliildren  of  the  de- 
ceased party,  some  one  of  them  continuing  to  occupy  such 
homestead  until  the  youngest  child  should  be  tw3nty-one 
years  of  age,  and  until  the  death  of  the  widow.  It  further 
provided  that  no  conveyance  by  the  husband  of  any  property 
thus  exempted  should  be  valid  in  law  unless  the  wife  joined 
in  the  deed  of  conveyance. 

In  the  subsequent  statutes  which  create  a  homestead  estate 
there  are  different  provisions,  which  do  not  affect  the  home- 
stead exemption  acquired  under  the  statute  of  1855. 

There  is  nothing  in  the  language  of  the  statute  which  would 
show  that  the  "  release  or  waiver  "  which  it  names  is  applica- 
ble to  anything  else  than  the  homestead  exemption  for  which 
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it  provides;  that  is,  the  exemption  of  a  homestead  occupied 
as  a  residence  by  the  debtor.  And  it  would  not  seem  an  un- 
natural construction  to  hold  that,  as  the  exemption  was  only 
of  a  homestead  thus  occupied,  the  removal  of  the  owner  from 
the  property  exempted  would  terminate  the  homestead;  not 
by  reason  of  any  waiver  or  release,  but  because  the  condition 
of  the  exemption  thereby  ceased  to  exist.  The  continuance 
of  the  right  to  the  widow  and  children  was  made  expressly 
dependent  on  the  continuance  of  the  occupation.  And  this 
was  the  view  which  was  taken  in  some  of  the  earlier  decisions. 
Thus  in  Drury  v.  Bachelderj  11  Gray,  214,  it  is  said  by  Mr, 
Justice  Dewey:  ''  That  a  homestead  right  or  exemption  may 
be  lost,  is  obvious.  Such  would  be  the  effect  of  acquiring  a 
new  homestead  by  a  change  of  place  of  residence,  or  by  other 
acts  of  abandonment  of  an  unequivocal  character  by  all  par- 
ties interested  in  its  continuance."  But  in  that  case  it  was 
held  that  there  had  been  no  such  change  of  residence  as  to 
constitute  an  abandonment;  and  the  reasoning  of  the  court 
implies  that  the  removal  of  the  husband  without  the  consent 
and  concurrence  of  the  wife  would  not  be  sufficient. 

But  in  Connor  v.  McMurray^  2  Allen,  202,  it  was  expressly 
decided  that  a  right  of  homestead  acquired  under  the  statutes 
of  1857,  chapter  298,  was  not  lost  by  the  removal  of  the  house- 
holder and  his  family  from  the  premises,  the  court  saying 
that  the  provision  in  the  statute  that  '^  no  release  or  waiver  of 
such  exemption  shall  be  valid  in  law  unless  by  deed,  acknowl- 
edged and  recorded  as  in  the  case  of  conveyances  of  real 
estate,  *  is  a  complete  and  decisive  answer  to  the  suggestion 
that  the  homestead  would  be  lost  by  removal.  This  provision 
Is  precisely  the  same  in  the  statute  of  1855.  The  statute  of 
1857  contains  a  clause  not  found  in  that  of  1855,  to  the  effect 
i/hat  no  new  right  of  homestead  should  be  acquired  until  a 
previous  one  had  been  discharged  or  released  by  a  deed,  with 
.he  consent  of  the  wife  expressed  therein;  which,  in  connection 
vith  the  requirement  that  a  homestead  right  should  be  a  mat- 
ter of  record,  would  tend  to  support  the  conclusion  to  which 
the  court  arrived,  and  perhaps  furnishes  the  most  conclusive 
reason  for  it;  but  the  reason  given  in  the  opinion  is  applicable 
alike  to  both  statutes.  In  Doyle  v.  Coburny  6  Allen,  71,  it  was 
held  that  the  removal  of  the  wife  and  children  of  tlie  owner, 
and  the  sale  of  the  premises  on  an  execution  against  him,  did 
not  defeat  his  right  of  homestead  exemption  if  he  continued 
personally  in  possession.    The  case  of  Castle  v.  Palmer^  6  Id. 
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4  J4,  is  only  to  the  point  that  a  deed  of  the  husband,  in  which 
the  wife  does  not  join,  is  inoperative  to  release  the  homestead, 
even  during  hie  life.  In  Dtdanty  v.  Pynchon^  6  Id.  510,  the 
court  held  Uiat  the  removal  from  the  premises  for  a  temporary 
purpose,  with  the  intention  to  return,  would  not  affect  the  home- 
stead right;  and  this  was  sufficient  for  the  decision  of  the  case. 
But  the  chief  justice,  who  delivered  the  opinion,  gave  as  an 
additional  reason  for  it  that  a  homestead  right,  once  acquired 
under  the  statute  of  1855,  could  not  be  discharged  except  by 
deed.  In  Lazell  v.  Lazell^  8  Id.  575,  the  decision  was  placed 
on  the  ground  that  the  removal  from  the  premises  was  not 
shown  to  be  for  other  than  a  temporary  purpose.  Mr.  Justice 
Dewey  then  observes,  after  citing  Drury  v.  Bachelder^  suprtij 
and  Dvlanty  v.  Pynchorij  supra j  that  '^  these  and  other  reported 
cases  indicate  strongly  the  views  of  this  court  to  be,  that  if 
any  abandonment  can  have  the  effect-  to  defeat  an  existing 
homestead,  upon  which  we  express  no  opinion,  it  must  be  foil 
and  complete,  and  under  circumstances  that  leave  no  doubt 
that  such  was  the  intention  of  all  parties  interested  in  the 
homestead  right,  and  that  they  had  a  settled  purpose  not  to 
return  to  the  same  as  a  place  of  residence."  He  does  not 
refer  to  Connor  v.  McMurrny,  svpra,  and  seems  to  consider  the 
question  as  open. 

As  the  decision  in  Connor  v.  McMurray^  eupraj  was  under 
the  statute  of  1857,  and  was  clearly  right  under  the  special 
provisions  of  that  statute,  and  as  the  decision  in  Dvlanty  v. 
Pynchon,  supra^  rests  upon  satisfactory  grounds,  not  dependent 
upon  the  question  now  before  us,  there  could  be  no  insurmount- 
able objection  to  treating  tho  provisions  of  the  statute  as  still 
unsettled  by  judicial  construction. 

But  the  decisions  which  have  been  made  upon  another  part 
of  the  statute  seem  to  us  conclusive,  and  to  establish  by  au- 
thority the  construction  that  no  abandonment  of  the  premises 
to  which  the  homestead  exemption  has  once  attached  will  be 
sufficient  to  terminate  it  until  a  new  homestead  is  acquired 
elsewhere.  The  original  exemption  is  created  by  the  statute 
not  merely  by  reason  of  the  ownership  and  occupation  of  the 
land  or  buildings,  but  it  requires  also  that  the  occupant  shall 
be  a  householder  and  have  a  family:  Woodworth  v.  Comstockj 
10  Allen,  425.  No  good  reason  can  be  given  why  the  continu- 
ance of  one  of  these  conditions  should  be  held  essential  to  the 
continuance  of  the  homestead  more  than  of  the  other.  But  in 
Doyle  ▼.  Co&i*m,  6  Id.  71,  it  was  expressly  held  that  the  home- 
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stead  was  not  Io6t  by  the  Iobs  of  his  family  by  the  housebolder. 
And  Bee  also  SiUoioay  v.  Browriy  12  Id.  30. 

The  first  exception  to  the  master's  report  is  therefore  sus- 
tained; and  there  must  be  added  to  the  sum  which  the  defend- 
ant is  to  pay  on  account  of  his  failure  to  convey  the  estate, 
with  a  release  of  dower,  the  sum  of  $533,  which  is  found  to  be 
the  present  value  of  the  homestead  right.  The  other  excep- 
tion to  the  report  cannot  be  supported. 

The  general  rule  undoubtedly  is,  that  when  a  person  can 
only  partially  perform  a  contract  into  which  he  has  entered, 
he  must  respond  in  damages  to  the  extent  of  the  difference  in 
value  between  that  which  the  other  party  receives  and  that  to 
which  the  contract  entitled  him.  And  this  is  found  by  taking 
the  market  value  of  what  is  delivered,  and  deducting  it  from 
the  market  value  of  the  whole  subject  of  the  contract:  Wciher- 
bee  V.  Bennettj  2  Allen,  428.  But  this  rule  is  not  universal; 
and  in  the  case  of  an  encumbrance  on  an  estate  conveyed  with 
covenants  of  warranty,  the  more  usual  measure  of  damages 
for  the  breach  of  the  covenant  against  encumbrances  has  been 
the  market  value  of  the  encumbrance,  where  this  was  capable 
of  an  exact  estimate:  Estabrook  v.  Hapgood,  10  Mass.  315. 

But  under  the  peculiar  relation  of  the  parties,  we  can  have 
no  doubt  that  the  latter  rule  is  the  just  one.  The  plaintiff 
seeks  the  aid  of  a  court  of  equity  to  compel  the  specific  per- 
formance of  the  defendant's  contract  to  convey  land.  The 
defendant  is  unable  to  make  a  perfect  title;  and  the  court,  at 
the  plainJtiff's  election,  will  compel  the  conveyance  of  so  much 
as  the  defendant  can  convey,  and  will  award  compensation  in 
the  nature  of  damages  for  the  deficiency.  The  defendant  has 
not  undertaken  to  apportion  the  contract.  If  he  were  sued  at 
law,  the  whole  market  value  of  the  estate  would  be  the  meas- 
ure of  damages.  But  dividing  the  estate  may  very  much  in- 
crease the  proportionate  damages,  without  any  corresponding 
advantage  to  the  defendant.  By  making  the  election,  the 
plaintiff  undertakes  to  receive  what  the  defendant  never  agreed 
to  give;  namely,  a  partial  conveyance  of  the  estate;  and  equity 
will  only  allow  this  on  the  condition  that  the  defendant  shall 
not  thereby  be  subjected  to  unreasonable  injury.  The  plaintiff 
in  effect  elects  to  take  satisfaction  partly  in  land  and  partly 
in  money;  and  if  he  is  allowed  to  do  this,  he  should  only  in 
equity  be  allowed  to  receive  the  fair  money  value  of  the  part 
of  the  estate  which  is  not  conveyed  to  him.  In  the  adjudged 
cases,  though  this  is  sometimes  called  damages,  it  is  more 
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nsnally  spoken  of  as  an  equitable  compenaatioii  tx  the  Talaa 
of  that  which  the  defendant  does  not  convey. 
Decree  accordingly. 

Abandovmbnt  ov  Hombstbad^  What  CoHmnms:  8m  CiAem  ▼.  MMgau, 
87  Am.  Deo.  247,  and  note  collecting  prior  CMee;  hm  ▼•  JHOb^  87  Id.  83S; 
AUiton  V.  ShUUng,  86  Id.  622. 

Vendkb  mat  Electt  to  Takb  Si70h  Tnui  as  Vxinxxa  oav  Gits:  Arim 
T.  Kingsberry,  14  Am.  Dec  779;  Caraon  y.  Jfu/vof^,  88  Id.  488.  The  prin- 
cipal case  is  referred  to  in  Daifk  y.  Parier,  14  Allen,  105,  on  the  point  that 
where  a  Tendor  js  unable  to  procure  a  release  of  his  wife's  right  of  dower 
in  the  land,  in  accordance  with  his  coYcnant^  the  Yendee  is  entitled  to  a  oon- 
Yeyance  without  the  right  if  he  elects  to  receiYe  it^  and  to  a  dednctioiL  from 
the  purchase-money  of  the  Yalue  of  the  encumbrance. 

Measube  of  Dahaoxs  tob  FAn^uRB  oB  Defect  nr  TnrLi  to  Lakd  Cox- 
YETED  OB  AoBEED  TO  BE  CoNYETED:  See  MdComuU  Y.  Ihrnkep^  3  Am.  Dee. 
723;  Rohr  y.  Km^  39  Id.  63;  Femander  v.  Dufm,  65  Id.  607;  FoUp  y.  Mc- 
Keegan,  66  Id.  107;  HaU  y.  Delaplaine,  68  Id.  57;  Beouipbuid  y.  McKetm,  70 
Id.  115. 

The  PBoroiPAL  case  is  ctted,  among  others,  in  AhboU  y.  Abbott,  97  Mass. 
138^  to  the  point  that  a  right  of  homestead  is  a  freehold  estate^  defeasiUe 
during  the  Ufe  of  the  householder  only  by  deed  in  which  his  wife,  if  any,  or 
if  she  is  insane,  her  guardian,  joins,  or  by  acquiring  a  new  homestead;  and 
in  Brttlun  y.  Fox,  100  Id.  235,  to  the  point  the  Massachusetts  homestead  act 
of  1855,  in  its  scope  and  effect,  manifestly  applied,  with  the  exceptions  d^ 
dared  in  it  of  eristing  debts  and  encumbrances,  to  lands  in  the  possession  of 
those  who  owned  them  at  the  time  of  its  passage^  and  has  always  been  so 
understood. 


Manning  v.  Albbb. 

[14  Amur,  7.] 

Iiosronro  Judge  at  Trial  u  not  Boitiid  to  Ruui  ok  QunnoH 

PLAnranys  BYn>ENCE  is  SvFnoiENT  to  Support  AonoK,  unless  tiit 
defendant  will  rest  his  case. 

VEnx>B  MAT  Maintain  Replbyin  fob  Goods  Which  He  has  beer  Ir* 
DUCED  BT  Fbaud  TO  Sbll,  sgaiust  a  purchaser  from  the  Yendee  who 
was  a  conspirator  in  the  fraud,  or  who  had  notice  of  it,  although  the 
Ycndor  transferred  the  Ycndee's  note  for  the  price  for  Yalue,  and  ncYer 
reclaimed  it,  the  note  not  haYing  been  negotiated  by  the  Yendor  with 
such  knowledge  or  under  such  circumstances  as  to  amount  to  an  affirm* 
ance  of  the  sale. 

Replevin.  The  answer  simply  set  up  title  in  the  de* 
fendant.  The  plaintiff,  who  was  the  owner  of  a  stock  of 
clothing  at  his  store  in  Rockport,  advertised  the  same  for 
sale.  One  French,  a  stranger  to  the  plaintiff,  proposed  to  pur^ 
chase  the  stock,  and  a  few  days  afterwards  called  with  the 
defendant,  also  a  stranger  to  the  plaintiff,  for  the  nominal 
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purpose  of  appraising  the  goods.  French  proposed  to  execute 
his  note  to  the  plaintiff  for  the  price,  and  to  give  as  collateral 
Si'curity  two  railroad  bonds  for  one  thousand  dollars  each, 
which  French  and  the  defendant  said  were  perfectly  good, 
worth  at  the  time  eighty-two  cents  on  the  dollar,  and  still 
increasing  in  value;  and  French,  at  the  defendant's  request, 
showed  the  plaintiff  a  newspaper  which  purported  to  contain 
a  quotation  of  a  sale  of  the  bonds  at  eighty-two  cents.  The 
plaintiff,  relying  on  these  representations,  sold  the  goods  to 
French,  taking  French's  note  and  the  bonds  as  security,  and 
leased  French  the  store  for  a  year.  French  employed  a  man 
to  take  charge  of  the  goods,  left  Rockport,  and  was  not  seen 
or  heard  from  afterwards  by  the  plaintiff.  A  few  days  there- 
after the  defendant  took  possession  of  the  goods  and  the  store, 
claiming  to  have  bought  the  goods  from  French.  The  plain- 
tiff, upon  inquiries,  found  his  securities  to  be  worthless,  and 
that  there  had  been  no  sales  of  them  as  represented.  The 
plaintiff  thereupon  brought  this  action,  claiming  that  the  de- 
fendant took  the  goods  with  notice  of  the  fraud,  and  had  con- 
spired with  French  thus  to  obtain  them.  The  plaintiff  before 
the  commencement  of  the  action  had  indorsed  and  transferred 
the  note  to  a  third  person.  At  the  conclusion  of  the  plain- 
tiff's evidence,  the  defendant  asked  the  court  to  rule  that  the 
evidence  was  insufficient  to  support  the  action,  but  the  judge 
declined  to  make  the  ruling,  unless  the  defendant  would  rest 
there.  The  defendant  refused  to  do  this,  and  the  trial  pro- 
ceeded. The  defendant  also  asked  the  court  to  rule  that  if 
the  plaintiff  had  ceased  to  be  the  owner  of  the  note  before 
the  replevin,  but  had  passed  it  away  for  value,  and  had  never 
reclaimed  it,  then  he  could  not  maintain  this  action;  but  the 
judge  declined  so  to  rule,  and  instructed  the  jury-  that  the 
question  to  whom  the  note  belonged  was  immaterial  upon  any 
issue  raised  in  the  case,  and  at  the  request  of  the  plaintiff, 
submitted  this  as  an  independent  issue  to  the  jury,  who  found 
that  the  note  was  the  property  of  the  indorsee  at  the  time  of 
the  replevin.  The  jury  also  returned  a  general  verdict  for  the 
plaintiff.    The  defendant  alleged  exceptions. 

W.  0,  Endicott  and  B,  H.  Smithy  for  the  plaintiff. 
8.  B.  Ives^  Jr.,  for  the  defendant. 

By  Court,  Gray,  J.  The  judge  presiding  at  the  trial  was 
not  bound  to  determine  whether  the  plaintiff  could  maintain 
his  action  until  all  the  evidence  was  in;  and  his  refusal  to 
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role  upon  the  plaintiff's  case  only  is  no  ground  of  exception: 
Ba89ett  y.  PoHer,  4  Gush.  487. 

It  was  decided  when  this  case  was  before  us  last  year  that 
the  false  and  fraudulent  representations  offered  to  be  proved 
would  support  the  action;  and  that  the  fact  that  the  note  taken 
from  a  third  person  for  the  price  of  the  goods  had  not  been 
surrendered  did  not  defeat  the  plaintiff's  right  to  reeoTer 
against  this  defendant:  Manning  y.  Albeej  11  Allen,  520.  The 
ruling  requested  by  the  defendant,  '^that  if  the  plaintiff  had 
ceased  to  be  the  owner  of  the  note  before  the  replevin,  but  had 
passed  it  away  for  value,  and  had  never  reclaimed  it,  then  he 
could  not  maintain  this  action,"  was  rightly  refused,  and  the 
special  finding  of  the  jury  that  the  note  was  the  property  of 
the  indorsee  at  the  time  of  the  replevin  was  immateriaL 

The  question  whether  the  note  had  been  negotiated  by  the 
plaintiff  with  such  knowledge  or  under  such  circumstances  as 
to  amount  to  an  affirmance  of  the  sale,  does  not  appear  to 
have  been  raised  or  ruled  upon  at  the  trial,  and  is  not  there- 
fore open  to  the  defendant  in  this  court. 

Exceptions  overruled. 

Vkhdob  mat  RsoLAnc  Qoods  Obtainxd  bt  Vximii  TBBOoaH  Fbaui^ 
as  against  all  persons  except  honajide  pnrchasera  for  value:  ^lipood  v.  Dear' 
bom,  79  Am.  Dec.  755,  and  note  ooUecting  prior  cases. 

Thb  fbinoipal  case  is  ottsd  in  Cox  v.  Ckx>k,  14  Alien,  168,  to  the  point 
that  if  a  jndge  is  of  the  opinion  that  there  Lb  evidence  to  be  considered  by 
the  jury,  and  declines  to  order  a  nonsuit,  no  exception  lies  to  snch  decision; 
and  in  Weiherhee  y.  Potter,  99  Mass.  360,  to  sabstantiaUy  the  same  effect; 
and  see  it  also  cited,  in  connection  with  Manning  v.  Afbee,  II  Allen,  520^  m 
DoMy.  Park,  103  Mass.  503,  and  in  BosmU  v.  Brown,  105  Id.  55a 


BoYNTON  V.  Hazelboom. 

[14  ALLBH,  107.] 

SPKuno  PntioiofANCB  or  Contract  to  Exchakqi  Fabm  vob  TDnonDn 
Housis  WILL  NOT  BB  DECREED  in  favor  of  the  owner  of  the  houses, 
who  induced  the  defendant  to  enter  into  the  contract  by  means  of  ma- 
terial misrepresentations  of  the  amount  of  rent  yielded  by  the  houses; 
although  such  representations  were  not  fraudulent,  and  the  plaintiff 
offers  to  make  good  the  deficiency  in  the  rent,  and  although  the  oontmoi 
was  partially  executed  before  the  representationa  were  discoyeted  to  be 
nntma 

Bill  in  equity.    The  facte  are  stated  in  the  opinion. 
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L  S.  Morse  and  J.  B.  Ooodriehj  for  the  plaintiff. 
/.  0.  Abbottj  for  the  defendants. 

By  Court,  Wells,  J.  This  is  a  bill  in  equity  to  compel  the 
conveyance,  by  husband  and  wife,  of  certain  real  estate  of  the 
wife  held  to  her  sole  and  separate  use,  in  specific  performance 
of  a  contract  for  the  exchange  of  lands.  The  contract  was 
under  seal,  executed  by  the  husband  in  his  own  name,  and 
neither  the  wife  nor  her  interest  in  the  land  is  mentioned  ir> 
the  instrument.  The  plaintiff  contends  that  the  wife  can  be 
required  to  execute  a  deed:  1.  Because  the  land  was  in  reality 
the  property  of  the  husband,  placed  in  her  name  merely  as  a 
cover,  and  in  fraud  of  creditors;  2.  Because  the  contract  was 
made  by  the  husband  as  her  agent,  either  by  previous  author- 
ity or  subsequent  ratification;  and  3.  Because  it  has  been 
partially  executed  with  her  assent  and  concurrence,  posses- 
sion having  been  taken,  and  the  plaintiff  having  incurred 
some  expenditures.  The  defense,  besides  a  denial  of  the  above 
grounds  for  maintaining  the  bill,  rests  upon  alleged  misrepre- 
sentations in  regard  to  the  rents  of  the  houses  that  were  to  be 
given  in  exchange;  by  which  the  defendants  were  misled  and 
induced  to  agree  to  the  exchange,  and  to  commence  upon  the 
execution  thereof. 

The  testimony  shows  clearly,  and  without  any  conflict,  that 
the  defendants  acted  in  the  whole  transaction  (until  they  re- 
pudiated the  bargain  upon  finding  the  facts  to  be  otherwise), 
upon  the  distinct  understanding  that  the  tenements,  which 
were  to  be  received  from  the  plaintiff  in  exchange,  were  at 
that  time  (January,  1866)  rented  at  certain  named  rates  of 
rent.  It  so  appears  in  the  memorandum  of  the  plaintiff's 
first  proposition,  prepared  in  the  office  of  the  broker  employed, 
and  exhibited  to  the  defendants.  A  strong  preponderance  of 
the  testimony  also  shows  that  it  was  explicitly  so  represented 
to  Hazelboom  by  the  plaintiff.  Boynton  himself  will  not 
swear  that  he  did  not  so  state;  though  the  tenor  of  his  testi- 
mony is  that  he  represented  merely  that  the  houses  would 
rent  for  such  rates.  He  meets  the  stress  of  the  case  by  intro- 
ducing witnesses  to  prove  that  the  houses  were  worth  and 
would  rent  for  the  rates  named;  that  he  had  caused  his  ten- 
ants to  be  notified  that  the  rents  would  be  at  those  rates  from 
and  after  January  Ist;  and  that  he  offered,  when  Hazelboom 
had  refused  to  proceed  further  on  this  account,  to  make  it 
good  to  him,  or  to  take  a  lease  himself  of  the  whole  property 


740  BoYNTON  V.  Hazelbooh.  [Mass. 

at  those  rates.     It  appears  that  Boynton  had  raised  the  rents 
of  several  of  the  tenants  in  November  previous.     In  January 
he  determined  to  make  a  still  further  advance,  the  advantage 
of  high  rents  in  negotiating  a  sale  being  one  of  his  reasons 
therefor,  and  caused  notices  to  be  given  to  all  his  tenants  that 
the  rents  would  be  fixed,  from  and  after  January  Ist,  at  the 
rates  named  in  his  dealings  with  the  defendants.    But  the  ten- 
ants had  not  agreed  to  comply.    Several  of  them  refused  to 
comply,  and  as  their  tenancies  had  not  been  legally  termi- 
nated, continued  to  occupy  at  the  former  rates  of  rent.    His 
own  agent  for  the  collection  of  rents  considered  the  rates  too 
high  at  that  time,  although  afterwards  he  was  able  to  rent 
such  of  the  tenements  as  became  vacant  at  those  rates,  there 
being  a  general  advance  of  rates  of  rent  in  the  spring  follow- 
ing.    Immediately  upon  the  discovery  of  these  facts  as  to  the 
rents,  the  defendants  refused  to  proceed  further  in  the  execu- 
tion of  the  agreement  for  exchange,  assigning  it  as  the  ground 
of  refusal. 

Assuming  the  plaintiff's  position,  that  he  in  good  faith  sup- 
posed his  proceedings  in  relation  to  the  tenants  were  sufficient 
to  justify  his  representations  as  to  the  rents,  so  as  to  relieve 
him  from  any  charge  of  fraud  or  intentional  misrepresenta- 
tion, there  still  remains  the  fact  that  the  defendants  made 
whatever  agreements  they  have  made  or  assented  to  under  a 
misapprehension  occasioned  by  the.  plaintiff.  It  was  a  mis- 
take of  fact  in  a  material  point  affecting  the  proposed  ex- 
change of  property.  An  offer  of  tenement  houses  already 
rented  to  tenants  at  certain  rates  of  rent  is  not  made  good  by 
a  conveyance  of  such  houses  in  the  actual  occupation  of  ten- 
ants, with  all  the  rights  and  incidents  which  pertain  even  to 
mere  tenancy  at  will  or  sufferance,  who  have  not  agreed  to 
the  advanced  rates  of  rent  required.  Even  the  advantage  of 
a  termination  of  all  tenancies  by  a  deed  of  conveyance  would 
not  give  the  purchaser  the  certain  present  enjoyment  of  the 
income  contemplated.  He  would  be  subject  to  the  necessity 
of  making  new  contracts,  if  not  to  troublesome  delays  and 
litigation  to  oust  the  tenants.  For  this  he  is  not  bound  to 
accept  compensation.  He  is  entitled  to  have  what  he  con- 
tracted for,  and  cannot  be  required  to  accept  an  equivalent: 
Park  V.  Johnaorij  7  Allen,  378. 

In  view  of  this  material  mistake  of  facts,  under  which  the 
defendants  entered  into  the  arrangement  for  exchange  of 
lands,  tqnitj  will  not  interpose  to  compel  its  specific  perform- 
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ance:  Western  R.  R.  y.  Babcockj  6  Met  346-352;  Old  Colony. 
R.  R.  V.  Evans  J  6  Gray,  26-36  [66  Am.  Dec.  394];  Richmond 
V.  Oray^  3  Allen,  25.  It  becomes  unnecessary,  therefore,  to. 
determine  whether  the  wife  could  be  required  to  execute  a 
conveyance  of  her  lands  upon  the  evidence  reported  in  this 
case  as  to  her  relations  to  and  participation  in  the  proceed* 
ings  between  her  husband  and  the  plaintiff. 
Bill  dismissed  with  costs. 


Speciho  Periormancb  wnx  not  bi  Dbgoekebd  in  Gasu  of  Mibtaks: 
Fridy  ▼.  BaUanee,  39  Am.  Dec.  409i  Trigg  v.  Bead,  42  Id.  447;  and  aee  Oki 
Csiowg  R,  R.  ▼.  Bvomst  66  Id.  394. 


McLaughlin  v.  Nash. 

[14  ALLKNp  IM.] 

VkzrDu  nr  Posbisbion  of  Land  under  Bond  iob  Dxbd,  wnHoirr  Pat 
INO  RiNT,  HAS  NOT  Sami  Bight  TO  Removh  Fixtubbs  annexed  hj 
him,  after  a  breach  of  the  bond,  as  an  ordinary  tenant  would  have 
against  his  landlord;  but  his  rights  in  this  respect  are  no  greater  thau 
those  of  a  vendor  or  mortgagor  against  his  vendee  or  mortgagee. 

In  Abosbtaining  What  abb  FixruBBa,  Rboabd  is  to  bx  Had  to  the  ob- 
ject, the  effect,  and  the  mode  of  annexation. 

IIaghinbbt  fob  Tool-making  Hxld  to  bb  Fixtubb,  when  annexed  by  a 
vendee  iu  possession  to  the  freehold  by  being  attached  with  bolts  to  a 
block  set  in  the  ground,  and  with  screws  and  bolts  to  a  building;  while 
other  machinery  and  tools,  which  were  not  fastened  to  the  land,  or 
which  were  capibble  iif  removal  without  displacing  or  materially  injuring^ 
any  part  of  the  building  or  land,  held  never  to  have  lost  their  character 
as  chattels. 

Bill  in  equity  for  an  accounting  of  partnership  property. 
It  appeared  from  the  master's  report,  to  whom  the  case  had 
been  referred  to  state  the  account,  that  on  December  1,  1859^ 
one  Ira  Gerry  executed  to  the  plainti£f  a  bond  to  convey  a 
certain  lot  of  land,  upon  the  payment  of  a  stipulated  price. 
The  plainti£f  was  to  have  the  privilege  of  occupying  and  im- 
proving the  premises  without  further  charge  until  the  convey- 
ance to  him,  or  default  in  the  payment  of  the  price.  Gerry 
afterwards  erected  a  shop  upon  the  premises,  and  the  plain- 
tiff put  into  the  building  certain  machinery  for  tool-making. 
The  engine  and  boiler  were  portable,  and  in  their  own  frames, 
resting  on  brick- work  on  the  ground;  the  trip-hammer  was 
firmly  attached  with  bolts  to  a  block  of  wood  set  in  the 
grcKind;  the  blower  of  the  forge,  the  force-pump  and  its  pipes 
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for  raising  water  on  the  premises,  and  the  shafting,  were 
fastened  to  the  building  with  screws  and  bolts;  the  planing 
machine  and  the  anvils  simply  rested  on  the  floor,  without  being 
fastened;  the  vices  were  affixed  by  screws  to  the  work-bench; 
the  grindstone  was  in  a  movable  frame;  and  the  emery  ma- 
chine was  fastened  to  the  floor  with  bolts.  There  was  also 
some  bench  tools,  and  a  stock  of  iron  and  steel.  Subsequently, 
on  May  1,  1860,  the  plaintiff  and  defendant  formed  a  partner* 
ship,  and  the  defendant  purchased  an  undivided  half-interest 
in  the  machinery.  The  firm  was  to  pay  the  plaintiff  a  cer- 
tain rent  for  the  use  of  the  shop.  In  the  summer  of  1861,  the 
condition  of  the  bond  was  broken,  and  the  plaintiff  informed 
Oerry  that  he  might  collect  the  rent  of  the  premises.  On 
December  20,  1861,  Gerry  let  the  shop  to  the  defendant,  claim- 
ing all  that  was  affixed  to  the  building  as  belonging  to  the 
real  estate.  The  defendant  contended  that  the  foregoing  arti* 
oles  were  fixtures,  and  therefore  not  to  be  accounted  for  aa 
personal  property  of  the  partnership;  and  this  question  was 
reserved  for  the  determination  of  the  full  court. 

/.  P,  Converse,  for  the  plaintiff. 
W.  P,  Harding  J  for  the  defendant. 

By  Court,  Gray,  J.  The  articles  which  the  defendant  con- 
tends  were  fixtures,  annexed  to  the  freehold,  and  therefore  not 
to  be  accounted  for  as  personal  property  of  the  partnership, 
were  put  by  the  plaintiff  into  a  building  erected  by  Gerry, 
the  owner  of  the  land,  of  which  the  plaintiff  was  in  posses- 
sion under  a  bond  from  Gerry  to  convey  it  to  him  upon  the 
payment  of  a  price  therein  stipulated.  The  plaintiff  had  not 
the  same  right  to  remove  fixtures  annexed  by  him  to  the  land 
so  occupied  by  him  without  paying  rent  to  the  owner,  under 
a  contract  for  its  purchase,  as  an  ordinary  tenant  would  have 
against  his  landlord:  Huichins  v.  Shaw,  6  Gush.  58;  Murphy 
V.  Marland,  8  Id,  578;  King  v.  Johnson,  7  Gray,  239.  His 
rights  in  this  respect  were  no  greater  than  those  of  a  vendor 
or  mortgagor  against  his  vendee  or  mortgagee.  A  mortgage 
passes  even  trade  fixtures,  annexed  to  the  freehold  by  the 
mortgagor,  for  the  more  convenient  use  and  improvement  of 
the  premises,  whether  before  or  after  the  mortgage:  Winslo^ 
v.  Merchants'  Ins  Co.,  4  Met.  306  [38  Am.  Dec.  368];  BuUer 
V.  Page,  7  Id.  42  [39  Am.  Dec.  757];  Walmsley  v.  Milne,  7 
Com.  B.,  N.  S.,  115.    In  ascertaining  what  are  fixtureB,  re* 
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gard  is  to  be  had  to  the  object,  the  effect,  and  the  mode  of 
annexation. 

The  trip-hammer,  firmly  attached  to  a  block  set  in  the 
ground,  the  blower  of  the  forge,  the  force-pump  and  its 
pipes  for  raising  water  on  the  premises,  and  the  shafting 
Hastened  to  the  building  by  screws  and  bolts,  having  been 
annexed  by  the  plaintiff  to  the  freehold,  and  specially 
adapted  to  be  used  in  connection  therewith,  became  part  of 
it,  and  could  not  be  severed  again  without  the  consent  of  the 
owner  of  the  land:  Winslow  v.  Merchants^  Ins.  Co.,  above 
cited;  Richardson  v.  Copeland,  6  Gray,  536  [66  Am.  Dec. 
424];  Queen  v.  Lee,  L.  B.  1  Q.  B.  241. 

But  under  the  circumstances  stated  in  the  master's  report, 
the  engine  and  boiler,  which  are  expressly  found  to  have  been 
**  portable  and  in  their  own  frames,"  the  planing  machine,  and 
the  anvils,  all  of  which  simply  rested  on  the  fioor  or  ground, 
without  being  fastened  to  the  land;  together  with  the  forge 
tools  and  bench  tools,  the  stock  of  iron  and  steel,  the  vises 
merely  affixed  by  screws  to  the  work-bench;  the  grindstone 
in  a  movable  frame,  and  the  emery  machine,  both  of  incon- 
siderable size,  more  connected  in  use  with  the  engine  and 
boiler  which  were  not  fixtures  than  with  any  of  the  articles 
which  were,  and  capable  of  removal  without  displacing  or 
materially  injuring  any  part  of  the  building  or  land,  and  of 
being  used  elsewhere  as  well  as  on  the  premises, — never  lost 
the  character  of  chattels,  and  must  be  accounted  for  as  assets 
of  the  partnership:  OaU  v.  Ward,  14  Mass.  352  [7  Am.  Dec. 
223];  Winslow  v.  Merchant^  Ins.  Co.,  4  Met,  315  [38  Am.  Dec. 
868];  Park  v.  Baker,  7  Allen,  78;  Horn  v.  Baker,  9  East,  215; 
Eellawell  v.  Eastwood,  6  Ex.  312,  313;  Cresson  v.  Stout,  17 
Johns.  116  [8  Am.  Dec.  373];  Murdock  v.  Gifford,  18  N.  Y.  28. 

The  report  of  the  master  is  to  be  recommitted  to  restate  the 
account  in  conformity  with  this  opinion,  unless  the  parties 
agree. 

Order  accordingly. 

FiZTuiuB,  What  asb,  as  jUH'WJcm  Vketdor  and  Vbndbe:  See  Richard' 
mm  ▼.  CopeUini^  66  Am.  Dec.  424^  and  note  collecting  prior  cases;  Montagw 
V.  Deni,  67  Id.  572;  JohnsonU  Ehe'r  v.  Wiseman  a  Ex'r,  83  Id.  475;  Ogden  v. 
8iack,  85  Id.  333;  Lacey  ▼.  CfUxmey,  88  Id.  145;  Smith  v.  Price,  89  Id.  284. 

I2T  AscEBTAiNDva  What  ARK  FiXTURBS,  the  objoct,  effect,  and  mode  of 
annexation  are  to  be  considered:  Pierce  v.  Oeorge,  108  Mass.  81;  MeCkmneU 
▼.  Blood,  123  Id.  49;  Leonard  v.  SOckney,  131  Id.  542,  aU  citing  the  princi- 
pal case;  and  see  also  Teaff  v.  Hewiit,  59  Am.  Deo.  634^  and  note  theretoi 
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WaU  y,  EMM,  64  Id.  64;  WadMgh  v.  Janvrm,  77  Id.  780;  CongrtgatitmaX 
Society  ▼.  Fleming,  79  Id.  511;  JohnBOH*8  Ex*r  v.  Wueman's  Ex'r,  83  Id.  475; 
Hill  V.  Sewald,  91  Id.  209.  Whatever  is  placed  in  a  bnilding  sabject  to  a 
mortgage,  by  the  mortgagor  or  those  daiming  under  him,  to  carry  out  th« 
purpose  for  which  it  was  erected,  and  permanently  to  increase  its  value  for 
occnpation  and  nse,  although  it  may  be  removed  withoat  injury  to  itself 
or  the  bnilding,  becomes  a  part  of  tiie  realty  as  between  mortgagor  and 
mortgagee,  and  cannot  be  removed  or  otherwise  disposed  of  while  the  mort- 
gage is  in  force:  Smith  Paper  Co.  v.  Servln,  180  Mass.  513,  citing  the  prin- 
cipal case. 

MAOHnnERT,  WHBH  FiXTUBX:  See  Teqf  v.  Hewitt,  59  Am.  Dec  634,  and 
note  ooUecting  prior  cases;  Harhnem  v.  Seam,  62  Id.  14^%  Bkhardmm  v.  Copf - 
hni,  66  Id.  424;  Wadlagh  v.  Jamrtn,  71  Id.  780;  Symonde  v.  Harris,  81  Id. 
553;  Johnmm  v.  Mehaffeg,  82  Id.  568;  Sweeiur  v.  JtmeB,  82  Id.  639;  Laixy  v. 
Qiboney,  88  Id.  145.  A  portable  wood-cutting  machine,  worked  by  a  belt 
attached  to  a  factory,  is  a  chattel,  and  does  not  pass  by  a  lease  of  the  factory 
and  land:  Holbrook  v.  ChamberUn,  116  Mass.  162.  So  a  boiler  firmly  attached 
to  the  land,  and  which  was,  in  connection  with  the  steam-engine,  shafting, 
and  machinery,  essential  to  the  enjoyment  and  nee  of  the  building  for  the 
purpose  of  a  machine  shop  for  which  it  was  intended,  is  a  part  of  the  realty 
as  between  a  mortgagor  and  mortgagee;  but  connter-shafting,  pulleys,  hang- 
ers, and  belts,  though  fastened  to  a  bnilding,  and  a  portable  boiler  and  steam- 
pipes  connected  with  it,  are  either  trade  fixtures  or  personal  chattels,  and 
may  be  removed  by  a  lessee  who  puts  them  into  the  bnilding:  Holbrook  v. 
C^amberUn^  supra.   The  principal  case  was  cited  to  the  foregoing  propositions. 


Jewell  t;.  Lee. 

[14  ALLBN,  146.] 
OONDmON  IlCFOSED  BY  GrAIVTOB  AS  TO  USB  07  PoRTIOir  OF  LaKD  GbASTED 

D0I8  NUT  Opsbati  a8  Pebfetual  RBflTBiOTiON  in  favor  of  subsequent 
grantees  of  a  part  thereof,  so  that  equity  will  restrain  the  violation  of 
the  condition,  as  against  other  grantees,  in  the  absence  of  any  fact  or 
circumstance  to  show  that  the  condition  Was  annexed  for  the  purpoee  of 
improving  or  rendering  more  beneficial  the  occupation  of  the  estate 
granted,  when  it  should  be  divided  into  sepante  parcels  and  be  owned 
by  di£ferent  individuals,  or  with  the  object  of  benefiting  another  traet 
adjoining  to  or  in  the  vicinity  of  the  land. 

Bill  in  equity.  On  May  15,  1856,  John  D.  Bates  conveyed 
to  Stephen  H.  Wardwell  and  Eben  N.  Wardwell  a  tract  of 
land  on  the  north  side  of  Orient  Street,  in  Swampscott,  and 
also  a  tract  opposite  on  the  south  side  of  the  street,  bordering 
on  the  ocean.  The  deed  of  the  latter  tract  recited  that  the 
conveyance  of  such  tract  was  "upon  condition  that  the  granted 
premises  shall  be  used  for  no  other  purpose  or  purposes  than 
those  for  which  they  are  now  used,  namely,  for  bathing  aAd 
boating  from  the  beach,  excepting  only  that  low  bathing- 
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houaes  may  be  btdlt  thereon;  it  being  understood  and  agreed 
that  the  grantee,  his  heirs  and  assigns,  may  ornament  the 
granted  premises  in  such  manner  as  shall  not  be  inconsistent 
with  the  foregoing  condition."  On  May  1,  1863,  Stephen  H. 
Wardwell  released  his  interest  in  both  tracts  to  Eben  N.  Ward- 
well.  On  September  29,  1865,  Eben  N.  Wardwell  conveyed 
the  westerly  end  of  the  tract  on  the  south  side  of  the  street  to 
the  plaintiff,  Haryey  Jewell,  subject  to  the  condition  expressed 
in  the  deed  from  Bates;  and  by  deeds  dated  November  22, 
1864,  and  January  5,  1866,  the  plaintiff  acquired  the  title  to 
a  lot  opposite  on  the  north  side.  On  January  23,  1866,  Ward- 
well  conveyed  to  one  (}orham  Gray  a  lot  next  easterly  of  the 
lot  conveyed  to  the  plaintiff  on  the  south  side  of  the  street, 
subject  to  the  same  condition  in  the  deed  from  Bates,  and  also 
a  lot  opposite  on  the  north  side  and  east  of  the  plaintiff's  lot; 
and  on  March  5,  1866,  Gray  conveyed  both  lots  to  the  defend- 
ant, James  Lee,  by  quitclaim  deeds.  The  situation  of  the  va- 
rious lots  will  be  seen  from  the  following  diagram: — 


J«waIL 


WardwalL 


Oriont  Straot. 


John  D.  Bates  died  in  1856  or  1857,  leaving  a  son  as  his 
sole  heir  and  residuary  devisee.  The  defendant  agreed  to 
purchase  his  lots  from  Gray,  on  February  22, 1866.  He  knew 
of  the  condition  in  the  deed  from  Bates  to  the  Wardwells,  and 
endeavored  to  procure  its  release  from  Bates's  son.  The  latter 
gave  the  defendant  some  encouragement  that  he  would  release 
it,  and  permit  him  to  move  a  dwelling-house  upon  the  lot,  sub- 
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ject  to  the  condition.  The  defendant  commenced  to  move  the 
house,  but  on  February  29,  1866,  the  plaintiff  filed  this  bill  to 
enjoin  him.  On  March  5,  1866,  the  defendant  procured  from 
Bates's  son  instruments  releasing  all  the  owners  of  the  lota 
on  the  south  side  of  the  street  from  the  condition  in  the  deed 
from  Bates  to  the  Wardwells,  but  the  release  to  the  plaintiff, 
although  recorded,  was  never  delivered  to  him.  The  case  was 
reserved  for  the  determination  of  the  whole  court. 

H.  W.  Paine  and  W.  Chutan,  for  the  plaintiff. 

C.  E.  Ooodrich  and  J.  0.  Ropes^  for  the  defendant. 

By  Court,  Bioelow,  C.  J.  The  main  ground  on  which  the 
plaintiff  rests  his  claim  to  equitable  relief  is,  that  the  condi- 
tion annexed  by  the  original  owner  and  grantor  to  his  grant  of 
the  entire  tract  of  land,  of  which  the  plaintiff  and  defendant 
now  by  mesne  conveyances  severally  hold  distinct  parcels, 
constitutes  a  perpetual  restriction  on  the  use  of  the  part  now 
owned  by  the  defendant,  in  the  nature  of  a  servitude  or  ease- 
ment, on  the  observance  of  which  the  plaintiff,  as  the  owner  of 
the  other  part  of  the  original  parcel,  has  a  right  to  insist. 

It  is  doubtless  true  that  such  may  be  the  effect  of  a  condi- 
tion in  a  class  of  cases  where  it  is  apparent  that  the  condition 
was  annexed  to  a  grant  for  the  purpose  of  improving  or  render- 
ing more  beneficial  and  advantageous  the  occupation  of  the 
estate  granted,  when  it  should  become  divided  into  separate 
parcels,  and  be  owned  by  different  individuals,  or  when  the 
manifest  object  of  a  restriction  on  the  use  of  an  estate  was  to 
benefit  another  tract  adjoining  to  or  in  the  vicinity  of  the  land 
on  which  the  restriction  is  imposed.  But  in  the  absence  of 
any  fact  or  circumstance  to  show  such  purpose  or  object,  a 
condition  annexed  to  a  grant  can  have  no  effect  or  operation 
either  at  law  or  in  equity  beyond  that  which  attaches  to  it  by 
the  rules  of  the  common  law.  The  benefit  of  the  condition 
would  in  such  cases  inure  only  to  the  grantor  and  his  heirs  or 
devisees,  and  the  burden  of  it  would  rest  on  the  estate  to  which 
it  was  annexed,  and  on  those  who  held  it  or  any  part  of  it 
subject  to  the  condition.  Indeed,  no  restriction  on  the  use  of 
land,  and  no  condition  annexed  to  its  possession  and  enjoy- 
ment, can  be  for  the  benefit  of  the  grantee  or  those  holding  his 
estate  in  the  granted  premises,  unless  it  be  as  a  consideration 
of  some  restriction  on  other  land,  which  may  operate  as  an 
advantage  or  convenience  in  the  use  and  occupation  of  the 
granted  premises.    Inasmuch  as  a  grantee  can  restrict  the  use 
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of  land  of  which  he  is  the  owner  according  to  his  own  will  and 
pleasure,  it  is  clear  that  he  can  derive  no  benefit  from  a  re- 
striction or  condition  as  such  imposed  on  its  use  or  enjoyment 
by  any  prior  grantor. 

There  is  nothing  in  the  case  before  us  which  in  any  degree 
tends  to  show  that  there  was  any  intent  on  the  part  of  the 
grantor  ani  grantee  in  the  original  deed  by  which  the  condi- 
tion was  annexed  to  that  grant  of  the  land  now  owned  by  the 
parties  to  this  suit  to  give  any  other  or  different  effect  to  the 
condition  than  that  which  would  result  from  it  at  common 
law.  It  does  not  appear  that  the  original  grantor  had  in  con- 
templation the  division  of  the  laud  into  separate  lots  or  par- 
cels which  would  be  held  by  different  owners,  or  that  the 
condition  was  inserted  in  the  grant  for  the  purpose  of  creating 
a  restriction  on  the  use  of  the  land  as  between  subsequent 
grantees  of  different  lots  or  parcels  thereof.  And  this  consti- 
tutes the  precise  distinction  between  the  case  at  bar  and  that 
of  Parker  v.  Nightingale^  6  Allen,  341,  on  which  the  plaintiff 
mainly  relies  in  support  of  his  case.  There  it  was  made  to 
appear  that  a  condition  annexed  to  a  grant  of  an  estate  was 
imposed  in  order  to  render  the  occupation  of  adjacent  estates 
more  convenient  and  advantageous,  and  that  the  existence  of 
such  condition  entered  into  and  formed  part  of  the  considera- 
tion of  the  grant  of  estates  which  were  intended  to  be  benefited 
thereby.  See  also  Badger  v.  BoardmaUy  16  Gray,  659.  So  far 
as  we  are  able  to  see,  there  is  nothing  to  indicate  that  the 
original  grantor  of  the  premises,  in  annexing  the  condition, 
had  any  intent  to  regulate  or  control  the  possession  or  enjoy- 
ment of  the  premises  for  the  benefit  of  subsequent  owners  or 
grantees  of  the  estate,  or  any  part  of  it,  but  that  it  was  im- 
posed by  him  solely  for  his  own  private  and  personal  benefit, 
as  the  owner  of  other  lots  in  the  vicinity,  in  which  the  present 
plaintiff  has  no  interest  whatever. 

To  the  other  ground  on  which  the  plaintiff  asks  for  equitable 
relief,  we  think  there  are  two  sufficient  answers.  In  the  first 
place,  it  is  shown  that  the  devisee  and  sole  heir  at  law  of  the 
grantor,  in  whom  the  possibility  of  reverter  is  vested,  had  done 
acts  which  operated  as  a  temporary  waiver  of  the  forfeiture  of 
the  condition  by  reason  of  placing  the  building  on  the  prem- 
ises by  the  defendant.  Certainly  the  encouragement  which 
was  held  out  to  the  latter  that  the  former  would  release  the 
condition,  on  the  faith  of  which  expense  and  trouble  were  in- 
curred, was  sufficient  ground  for  equitable  relief  against  for- 
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feiture  in  favor  of  the  plaintiff  in  case  an- attempt  liad  been 
made  to  enforce  it.  It  is  not  shown,  however,  that  at  the  time 
of  tiie  filing  of  the  bill  any  such  forfeiture  was  contemplated 
or  threatened.  In  the  next  place,  the  subsequent  release  of  the 
condition  by  the  devisee  and  heir  at  law  of  the  grantor  operates 
to  take  away  all  claim  which  the  plaintiff  might  otherwise 
have  had  to  relief.  > 

Bill  dismissed. 


Rbsteiotitk  Cotsxastb  IvsEBrnD  HI  I>bed8  wBXir  Cbxati  Equixablb 
EiSEMSim  OH  Skbvitvtdbb:  See  BUU  ▼.  MUhrt  24  Am.  Deo.  218|  and  note; 
TrutUea  qf  WaUrtown  ▼.  Ci^wm,  27  Id.  80;  Barrow  ▼.  Bidtard,  35  Id.  713»  and 
note;  WkHney  ▼.  Union  /?*y,  71  Id.  716.  The  Tiolation  of  a  restrictioa  oan- 
tained  in  a  deed  aa  to  boilding  upon  land  oonTeyed  cannot  be  restnined 
by  the  pnrchaaer  of  another  part  of  the  land,  in  the  absence  of  anything  to 
■how  that  there  was  any  general  boilding  plan  or  nniform  aystem  of  improv*- 
meot  intended  by  the  grantor:  Sharp  ▼.  Bopet,  110  Mass.  386;  Dama  ▼. 
Weniworth,  111  Id.  293;  BeaU  ▼.  Case,  138  Id.  140;  and  see  Siinmer  ▼. 
Bhepard,  130  Id.  181;  Jenk»  ▼.  WUUanu,  116  Id.  219;  bat  if  the  restriction 
IB  inserted  in  pursuance  of  a  general  plan  or  purpose  of  the  grantor,  whidi 
regards  the  mutual  advantage  of  all  the  lots  in  the  hands  of  the  sevenl 
future  owners,  each  would  have  an  interest  in  the  provision  entitling  him  to 
enforce  it:  Jeffriu  v.  Jeffriu^  117  Id.  189;  and  see  Frye  v.  Partridge,  86  BL 
272.  The  principal  case  is  cited  to  the  foregoing  proposiiionai  See  this  aob- 
jeet  disoossed  in  3  Pomeroy's  Eq.  Jar.,  see.  1296. 
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[14  AllBW,  21L] 

Qooi>-wxLL  ov  Fnuf  is  Oapiblb  ov  VALVATioir  AHO  Afloanmrr  to  tho 
remaining  partners,  upon  the  outgoing  of  a  partner,  and  will  be  reoog- 
nized  and  protected  by  the  law. 

QooD-wiLL  OF  Firm  is  Bknefit  or  Advahtaox  AcoBDnra  to  It,  in  addi- 
tion to  the  value  of  its  property,  derived  from  its  reputation  for  prompt- 
ness, fidelity,  and  integrity  in  its  transactions,  from  its  mode  of  doing 
business,  and  other  incidental  ciroumstanoee,  in  consequence  of  which 
it  acquires  general  patronage  from  constant  and  habitnal  customers. 

Bquitt  will  Rbstrain  Violation  of  Ck>vx2iAHT  bt  Qutooiho  Pastnkrs 
NOT  TO  Impair  or  Injttrx  Qood-will  of  business  transferred  by  them 
to  a  remaining  partner  on  the  ground  of  the  inadequacy  of  the  lagel 
remedies,  and  to  prevent  a  multiplicity  of  suits. 

Partial  Restriction  on  Garrtinq  on  Tradb  or  Bubm—b  di  Pastio* 
ular  Looalitt  is  not  Opbn  to  Any  OBJXonoN  on  the  groond  of 
illegality,  as  violating  the  rules  of  sound  public  policy. 

OOfYBNANT    NOT    TO    ImFAIR    OR    InJXTRB    IN   ANT    MaNNXR    GOOD-WIU.   OF 

B1TBINB88  IS  NOT  Invalid^  as  being  in  undme  restraint  of  tnd% 
made  between  the  outgoing  pBTtnoiB  and  the  iwnfciningportair  el  B 
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which  canned  on  the  hosinen  of  wagoners  between  the  city  of  Boatoo 
and  the  town  of  SomemUe,  ooonpying  atanda  in  certain  atreeta  in  Boston 
with  horses  and  wagons. 

Bills  in  equity  by  AznoB  Angier  against  Orin  N.  Webber 
and  Gilbert  Wakefield,  to  restrain  the  defendants  "  from  so- 
liciting for,  doing,  or  obtaining  any  work,  trade,  custom,  or 
teaming  business  for  or  &om  any  of  the  customers  or  per* 
sons  "  who  had  formerly  been  customers  of  the  firm  of  Angier 
&  Co.,  "  and  from  doing  anything  to  impair  or  injure  the  in« 
terest  and  good-will  in  the  teaming  business"  conveyed  by 
the  defendants  to  the  plaintiff.  The  facts  are  stated  in  the 
opinion. 

C  Bcbinaanj  Jr.j  for  the  plaintiff. 

8.  J.  Thomas^  for  the  defendants. 

By  Court,  Bigblow,  C.  J.  The  rights  of  the  parties  to  this 
controyersy  can  be  readily  ascertained  by  haying  in  mind  a 
clear  idea  of  the  nature  of  the  right  or  interest  which  the 
plaintiff  purchased  under  the  name  of  the  "  good-will  of  the 
business  "  prosecuted  by  the  defendants,  and  which  they  ex- 
pressly coyenanted  not  to  impair  or  injure  in  any  manner. 
The  plaintiff  and  defendants,  prior  to  the  execution  of  the 
agreements  between  them,  had  been  copartners  in  carr3ring 
on  the  business  of  wagoners  between  the  city  of  Boston  and 
the  town  of  Someryille,  occupying  stands  in  certain  streets  in 
the  city  with  wagons  and  horses,  where  they,  or  persons  in 
their  employment,  waited  to  receive  orders  for  the  transporta- 
tion of  merchandise  and  chattels  to  and  firom  the  places  above 
named.  The  defendants,  at  different  times,  retired  from  this 
copartnership,  and  each  sold  to  the  plaintiff  his  title  and 
rights  in  the  personal  property  of  the  firm,  together  with  his 
'interest  and  good-will  in  and  to  the  teaming  business" 
which  was  at  the  time  of  the  sale  carried  on  by  the  firm. 
That  this  good-will  was  a  valuable  existing  interest  in  the 
outgoing  partner,  capable  of  valuation  and  assignment  to  the 
remaining  partners,  and  which  the  law  will  recognize  and 
protect,  does  not  admit  of  any  doubt:  CoUyer  on  Partnership, 
sec.  161;  Kennedy  v.  Lee^  8  Mer.  441;  Bryson  v.  Whitehead^  1 
Sim.  &  St.  74.  Nor  can  any  serious  question  be  made  as  to 
the  nature  of  this  interest.  It  was  the  benefit  or  advantage 
which  had  accrued  to  the  firm,  in  addition  to  the  value  of 
their  property,  derived  from  their  reputation  for  promptness, 
fidelity,  and  integrity  in  their  transactions,  from  their  mode 
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of  doing  businesBi  and  other  incidental  circumstances,  in  con- 
sequence of  which  they  had  acquired  general  patronage  from 
constant  and  habitual  customers.  By  the  transfer  of  this  in- 
terest to  him,  the  plaintiff  acquired  a  right,  to  the  exclusion 
of  the  outgoing  copartners,  —  the  defendants,  —  to  the  enjoy- 
ment of  the  business  which  had  heretofore  been  intrusted  to 
the  firm,  and  to  the  favor  and  patronage  of  the  customers,  and 
to  such  increase  and  addition  thereto  as  would  necessarilj 
and  naturally  have  accrued  if  the  copartnership  had  not  been 
dissolved:  GoUyer  on  Partnership,  sec.  161.  It  was  this  right 
thus  acquired  which  each  of  the  defendants  expressly  stipu- 
lated that  he  would  do  nothing  in  any  way  to  injure  or  im- 
pair. 

Turning  now  to  the  acts  and  doings  of  the  defendants 
proved  at  the  hearing  in  support  of  the  allegations  of  the  bill, 
we  find  that  it  is  abundantly  shown  that  both  of  them  have 
violated  this  stipulation.  They  have  entered  into  a  copartner- 
ship for  the  transaction  of  the  same  kind  of  business  between 
the  same  places  of  arrival  and  departure  as  was  formerly  car- 
ried on  by  the  old  firm;  they  have  procured  and  occupied 
stands  with  their  wagons  and  horses  in  the  immediate  vicinity 
of  those  occupied  by  the  plaintiff,  which  they  had  by  their 
agreement  relinquished  and  transferred  to  him;  they  have 
actually  engaged  in  transporting  merchandise  between  Boston 
and  Somerville  for  many  of  the  customers  and  friends  of  the 
old  firm;  and  have  even  gone  so  &r  as  to  transact  their  busi- 
ness at  a  lesser  rate  than  was  charged  for  such  service  by 
the  old  firm,  and  than  that  for  which  the  plaintiff  was  will- 
ing to  perform  it  These  facts  show  that  the  defendants  have 
done  acts  which  tend  directly  to  deprive  the  plaintiff  of  the 
benefit  of  the  reputation  of  the  old  firm,  to  take  away  from 
him  the  patronage  which  appertained  to  it,  and  to  draw  away 
the  business  of  its  habitual  customers,  to  which  he  had  ac- 
quired a  right  by  the  purchase  of  the  good-will. 

For  this  violation  of  their  covenant  the  plaintiff  is  entitled 
to  relief  in  equity.  An  action  at  law  will  furnish  no  adequate 
remedy.  The  damages  are  in  their  nature  such  as  not  to  be 
susceptible  of  proof  or  exact  computation;  and  the  injury 
caused  by  the  acts  of  the  defendants  is  a  constantly  recur- 
ring one,  for  which  multiplied  suits  at  law  would  afford  but 
an  imperfect  remedy:  2  Story's  Eq.  Jur.,  sec.  925;  2  Daniell's 
Gh.  Pr.  1760;  WiUiams  v.  WUUams,  2  Swanst  253. 

It  was  suggested  that  this  stipulation  in  relatioQ  to  the 
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good-will  of  the  firm  was  inyalid,  as  being  in  undue  restraint 
of  trade.  But  the  doctrine  is  now  too  well  settled  to  be  called 
in  question  that  a  partial  restriction  on  carrying  on  a  trade 
or  business  in  a  particular  locality  is  not  open  tq  any  objec- 
tion on  the  ground  of  illegality,  as  violating  the  rules  of  sound 
public  policy. 

Injunction  granted. 

Valxditt  of  Ck>NTBAon  nr  BmBAnrr  or  Trape— QsmERAL  DooTBnrx. 
^  At  the  early  Kngliwh  law,  when  trade  and  the  mechaziio  arte  were  in  their 
infancy,  it  was  oonaidered  a  matter  of  the  greatest  public  importance  to  en- 
courage their  growth.  The  rule  was  therefore  at  first  established  that  all 
contracts  which  tended  in  any  degree  to  the  reatrwint  of  trade  were  void.  So 
gi^t  was  the  disfavor  with  which  they  were  looked  upon  by  the  courts,  that 
in  the  Tear-book,  2  Hen.  V.,  fol.  6,  pL  26,  where  debt  was  brought  on  a  bond 
conditioned  that  the  defendant  would  not  use  his  art  of  a  dyer's  craft  within 
A  certain  dty  for  half  a  year,  we  find  a  judge,  in  giving  his  opinion  that  th» 
bond  was  void,  ezdaiming  in  bad  French,  with  more  force  than  elegance, 
"And  by  G — ,  if  the  plaintiff  were  here,  he  should  go  to  prison  till  he  paid  a 
fine  to  the  king  ";  and  says  Parker,  0.  J.,  in  giving  his  celebrated  opinion  in 
the  leading  case  of  MUchelY.  ReynMa,  1  P.  Wms.  lei,  S.  0.,  1  Smith's  Lead. 
Cas.  *508:  "I  cannot  but  approve  of  the  indignation  that  judge  expressed, 
though  not  his  manner  of  expressing  it."  But  with  the  increase  of  popula- 
tion and  trade,  and  the  consequent  greater  competition  in  the  useful  pur^ 
suits,  the  rule  was  relaxed  and  modified.  Ever  since  the  case  of  Mitchfl  v. 
Btynoids,  eupm,  the  law,  while  still  declaring  certain  contracts  in  restraint 
of  trade  to  be  void  on  the  ground  of  public  policy,  as  injuring  the  public  by 
depriving  it  of  the  restricted  party's  industry,  and  injuring  the  party  him- 
self by  precluding  him  from  exercising  his  occupation,  upheld  other  contracts 
on  the  same  principle  of  public  policy  as  in  the  best  interests  of  trade  to  per- 
mit restrictions  within  certain  reasonable  limits. 

Cases  and  text-books  differ  somewhat  in  their  statement  of  the  general 
rule  as  to  the  validity  of  contracts  in  restraint  of  trade.  But  from  a  consid- 
eration of  all  the  authorities,  especially  in  the  light  of  modem  cases,  it  may 
be  formulated  as  follows:  Contracts  which  impose  an  unreasonable  restraint 
upon  the  exercise  of  a  business,  trade,  or  profession  are  void,  but  contracts 
in  reasonable  restraint  thereof  are  valid:  See  2  Addison  on  Contracts  (Abbott's 
ed.),  *1150;  Bishop  on  Contracts,  sees.  615,  516;  Metcalf  on  Contracts,  232;  2 
Parsons  on  Contracts,  *748;  Wliarton  on  Contracts,  sees.  430,  431 ;  Benjamin 
on  Sales,  sec.  520;  2  Pomeroy's  £q.  Jur.,  sec.  934;  1  Story's  £q.  Jur.,  sec.  29'2; 
MilcJiel  V.  Reynolds,  1  P.  Wma.  181;  S.  C,  1  Smith's  Lead.  Cas.  *508,  and  note; 
Horner  v.  Asl^ford,  11  Moore,  91;  S.  C,  3  Bing.  322;  Chesman  v.  NainJnf, 
1  Brown  ParL  C.  234;  S.  C.  in  king's  bench,  2  Strange,  739;  2  Ld.  Raym. 
1456;  Wkkena  v.  Evans,  3  Younge  &  J.  318;  Homer  v.  Oravea,  7  Bing.  735;  S.  C, 
5  Moore  k  P.  768;  HUchcoch  v.  Coher,  6  Ad.  &  £.  438;  S.  C,  1  Nev.  &  P. 
796;  2  Har.  &  W.  464;  Ward  v.  Byrne,  5  Mees.  &  W.  548;  S.  C,  3  Jur.  1175; 
MaUan  v.  May,  11  Mees.  &  W.  653;  S.  C,  7  Jur.  536;  12  L.  J.  Ex.  376;  Pil- 
Bngton  v.  ScoU,  15  Mees.  k  W.  657;  S.  C,  15  L.  J.  Ex.  329;  Leather  Cloth 
Co.  v.  LormnU,  L.  R.  9  Eq.  345;  S.  C,  39L.  J.  Ch.  86;  21  L.  T.  661;  18  Week. 
Bep.  572;  AUtopp  v.  Wheatcrq/t,  L.  R.  15  Eq.  59;  S.  C,  42  L.  J.  Ch.  12;  27 
L.  T.  872;  21  Week.  Bep.  102;  CaU  v.  Tourle,  L.  R.  4  Ch.  664;  S.  C,  88  I^ 
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J.  Gh.  68S;  21  L.  T.  188;  MmuUkm  ▼.  MtmOUm^  L.  R.  14  Ch.  D.  351;  S.  C, 
49  L.  J.  Gh.  838;  42  L.  T.  679;  28  Week.  Rep.  623;  (Mina  y.  Lodhe,  L.  K  4 
App.  Caa.  674;  S.  0.,  48  L.  J.  P.  G.  68;  41 L.  T.  292;  28  Week.  Rep.  189;  CaS^ 
/amia  Steam  Nam.  Co,  ▼.  Wright,  6  Gal.  259;  &  G.,  65  Am.  Dec.  511;  Wrisfd 
V.  Ryder,  36  GaL  347;  H<Ame»  ▼.  Mairiin,  10  Ga.  603;  Jenkma  t.  Tamplm,  39 
Id.  655;  Brewer  ▼.  Lamar,  69  Id.  656;  S.  G.,  47  Am.  Rep.  766;  Boweer  t. 
Blis8,  7  Blackf.  344;  S.  G.,  43  Am.  Deo.  93;  Beard  ▼.  Denme,  6  Ind.  2tNh 
&  G.,  63  Am.  Dec  380;  Duffy  r.  Shockey,  11  Ind.  70;  &  C,  71  Am.  Dea 
348;  Wiley  ▼.  Baumgardner,  97  Ind.  66;  S.  G.,  49  Am.  Rep.  427;  Lbm  ▼. 
Sigtibee,  67  HL  75;  Cr<^  ▼.  McCkmmtghy,  79  Id.  346;  a  G.,  22  Am.  Rep.  171; 
Takott  ▼.  Brackett,  5  IlL  App.  60;  J7er^  ▼.  Lowe,  47  Iowa,  137;  Piie  ▼. 
Thomas,  4  Bibb,  486;  S.  a,  7  Am.  Dec.  741,  and  note;  Omertmd  t.  DtrndeUt, 
32  Md.  561;  S.  G.,  3  Am.  Rep.  164;  Pierce  ▼.  iWfer,  8  Man.  223;  a  a,  ft 
Am.  Deo.  102;  8team$  ▼.  fiorrvtt,  1  Pick.  443;  &  a,  11  .Am.  Dec  223,  SS7; 
Palmer  ▼.  StMhiM,  3  Pick.  188;  &  G.,  15  Am.  Doc  204;  Alger  t.  Aaelv, 
19  Pick.  51;  S.  0,,  31  Am.  Dec  119;  Oaeukll  t.  OiMt,  33  Mich.  331;  PeMm 
▼.  Clay,  54  N.  H.  518;  BaeUm  Eaoprtm  Co.  r.  Meterve,  60  Id.  196;  ffoaglamd 
y,  Segur,  38  N.  J.  L.  230,  235;  Noldea  t.  Bales,  7  Gow.  307;  WM  ▼.  ^oaft, 
1  Edw.  Gh.  604;  Chappd  r.  Brodcway,  21  Wend.  157;  Bom  ▼.  Sadgbeer,  81 
Id.  166;  />im2()p  y.  Cfregory,  10  K.  T.  241;  S.  G.,  61  Am.  Dec  746;  LawrmtBe 
y.  Kidder,  10  Barb.  641;  Van  Marier  ▼.  Baheoek,  23  Id.  633;  DeOdtfe  ▼.  2\»i* 
«en,  7  Daly,  354,  357;  Diamond  Match  Cb.  ▼.  Boeber,  35  Hnn,  421;  Lemge  ▼. 
VFerifc,  2  Ohio  St.  519;  Keeler  ▼.  Taylor,  53  Pa.  St.  467;  8.  G.,  91  Am.  Dw. 
221;  Ghmpere  y,  Rochester,  56  Pa.  St.  194;  Harkineon's  Appeal,  78  Id.  196; 
8.  G.,  21  Am.  Rep.  9,  14;  West  Virginia  Transp.  Co.  ▼.  Ohh  River  P^  lAm 
Co.,  22  W.  Va.  600;  S.  G.,  46  Am.  Rep.  527;  KeOoggy.  Larkm,  3  Pinn.  128; 
8.  G.,  3  Chand.  133;  56  Am.  Dec.  164;  Laiubenheimer  ▼.  Mann,  17  Wis.  642; 
Oregon.8team  Nam.  Co.  ▼.  Winsor,  20  WalL  64.  Gompare  the  Gaiif omia  Cxwil 
Gode,  sees.  1673-1675. 

This  general  rule,  howcTer,  is  obvionsly  of  bnt  little  pxmotioal  nae  without 
some  explanation  of  what  is  meant  by  a  "reasonable  restraint.''  In  Harwtr 
y.  Graves,  7  Ring.  735,  S.  G.,  5  Moore  &  P.  768,  Tindal,  G.  J.,  said:  '<  We  do 
not  see  how  a  better  test  can  be  applied  to  the  qnestion,  whether  reasonable 
or  not,  than  by  considering  whether  the  restraint  is  snch  only  as  to  afford  a 
fair  protection  to  the  interests  of  the  party  in  favor  of  whom  it  is  given,  and 
not  so  large  as  to  interfere  with  the  interests  of  the  public  Whatever  le- 
straint  is  larger  than  the  necessary  protection  of  the  party  can  be  of  no  bene- 
fit to  either:  it  can  only  be  oppressive;  and  if  oppressive,  it  is,  in  the  eye  of 
the  law,  nnreasonable  ";  and  in  Hiteheock  v.  Coker,  6  Ad.  ft  K  438^  &  a,  I 
Nev.  &  P.  796,  2  Har.  &  W.  464:  "Where  the  restraint  of  a  party  frtnn  car- 
tying  on  a  trade  is  larger  and  wider  than  the  protection  of  the  party  with 
whom  the  contract  is  made  can  possibly  require,  snch  restraint  must  be  con- 
sidered as  nnreasonable  in  law,  and  the  contract  which  would  enforce  it  mnst 
be  therefore  void."  And  see,  to  the  same  efifoct,  Ward  v.  Byrne,  5  Meea.  & 
W.  548;  S.  a,  3  Jnr.  1175;  MaOm  v.  May,  11  Meec  ft  W.  653;  &  G.,  7 
Jur.  536;  12  L.  J.  Ex.  376;  Avery  v.  Longford,  1  Kay,  663;  &  G.,  18  Jnr. 
905;  23  L.  J.  Gh.  837;  Leather  Cloth  Co,  v.  Lorsont,  L.  &.  9  Eq.  345;  &  C., 
39  L.  J.  Gh.  86;  21  L.  T.  661;  18  Week.  Rep.  572;  RousUhny.  Ronsilhn, 
L.  R.  14  Gh.  D.  351;  S.  G.,  49  L.  J.  Gh.  338;  42  L.  T.  679;  28  Week. 
Rep.  623;  Oregon  Steam  Naio.  Co.  v.  Winsor,  20  WalL  64;  Ckappel  v.  Brodb^ 
way,  21  Wend.  157,  162;  Ross  v.  Sadgbeer,  21  Id.  166;  Dmlop  v.  Gregory,  10 
K.  Y.  241;  S.  G.,  61  Am.  Dec  746;  Diamosid  Match  Co,  v.  Rod)er,  35  Hu, 
421;  DeMfs  v.  Tamsen,  7  Daly,  864,  867;  Bealr.  Okam,  31  MidL  90;  Wiley 
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y.  Baumgardner,  97  Ind.  66;  S.  C,  49  Am.  Rep.  427;  Johnaan  v.  Owinnf  100 
Ind.  466.  And  again  the  same  learned  jurist  says:  "No  precise  boundary 
can  be  laid  down  within  which  the  restraint  wonld  be  reasonable,  and  beyond 
which  excessive":  Bomer  y.  Orave8,  mrpra;  and  "where  the  question  turns 
upon  the  reasonableness  or  unreasonableness  of  the  restriction  of  the  party 
from  carrying  on  trade  or  business  within  a  certain  space  or  district,  the  an- 
swer may  depend  upon  various  circumstances  that  may  be  brought  to  bear 
upon  it,  such  as  the  nature  of  the  trade  or  profession,  the  populousness  of  the 
neighborhood,  the  mode  in  which  the  trade  or  profession  is  usually  carried 
on'*:  Hitchcock  v.  Coier,  6  Ad.  &  K  438;  S.  C,  1  Kev.  k  P.  796;  2  Har.  & 
W.  464;  see  also  Bishop  on  Contracts,  sec.  617;  Chappel  v.  Brocbway,  21 
Wend.  157,  162;  DttMrfs  v.  Tamten,  7  Daly,  354,  357;  Duffy  v.  Shoehty,  11 
Ind.  70;  S.  C,  71  Am.  Dec.  348,  350. 

This  question  of  the  reasonableness  of  the  restriction  is  one  of  law  for  the 
court:  1  Wharton  on  Contracts,  sec  433;  Bishop  on  Contracts,  sec.  517; 
Benjamin  on  Sales,  sec.  527;  2  Pomeroy*s  Eq.  Jur.,  sec.  934;  MaUan  v.  May^ 
11  Mees.  &  W.  653;  S.  C,  7  Jur.  536;  12  L.  J.  Ex.  376;  Wiley  v.  Bourn- 
gardner,  97  Ind.  66;  S.  C,  49  Am.  Rep.  427. 

The  time  when  the  contract  was  entered  into  is  alone  looked  to  in  deter- 
mining whether  a  contract  is  reasonable  or  not.  Thus  it  is  said  by  Tindal, 
C.  J.,  in  Bannie  v.  Irvine,  7  Man.  &  G.  969,  S.  C,  8  Scott  K.  R.  674,  8  Jur. 
1051,  14  L.  J.  Com.  P.  10:  "If  the  contract  is  a  reasonable  one  at  the  time 
it  is  entered  into,  we  are  not  bound  to  look  out  for  improbable  and  extrava- 
gant contingencies  in  order  to  make  it  void  ";  and  see,  to  the  same  effect^  Cool 
▼.  Jdhnmm,  47  Conn.  175;  S.  C,  36  Am.  Rep.  64. 

While  courts  do  thus  uphold  and  enforce  contracts  in  reasonable  restraint 
of  trade,  it  has  been  said  that  their  provisions  should  not  be  extended  by  con- 
struction beyond  the  fair  and  natural  import  of  the  language  used:  Bowers  v. 
WMUle,  63  K.  H.  147,  148;  S.  C,  56  Am.  Rep.  499;  Ilaldeman  v.  Simonton, 
55  Iowa,  144,  146;  BoUer  v.  OU,  14  Kan.  609;  but  see  post,  "Restraint  as 
to  Space."  And  again  it  has  been  said  that  a  presumption  exists  against  their 
validity,  requiring  persons  seeking  to  enforce  them  to  show  that  they  were 
madp  upon  a  sufficient  consideration,  and  that  the  restrictions  they  impose 
are  reasonable:  Mitehel  v.  BeynoUs,  1  P.  Wms.  181;  S.  C,  1  Smith*s  Lead. 
Cas.  •508;  Bomer  v.  Graves,  7  Ring.  735;  S.  C,  5  Moore  &  P.  768;  Ward  v. 
Byrne,  5  Mees.  &  W.  548,  559;  S.  C,  3  Jur.  1175;  Mallan  v.  May,  11  Mees. 
k  W.  653;  S.  C,  7  Jur.  536;  12  L.  J.  Ex.  376;  Pierce  v.  Fuller,  8  Mass.  223; 
8.  C,  5  Am.  Dec.  102;  Chappel  v.  Broekway,  21  Wend.  157,  159;  Boss  v. 
Sadgbeer,  21  Id.  166;  Callahan  v.  DonnoUy,  45  Cal.  152,  154;  S.  C,  13  Am. 
Rep.  172,  173;  Talcott  v.  BracheU,  5  IlL  App.  60;  but  in  Hubbard  v.  Miller, 
27  Mich.  15,  S.  C,  15  Am.  Rep.  153,  Christiancy,  C.  J.,  makes  the  following 
observations:  "The  rule  to  be  drawn  from  a  careful  analysis  of  the  adjudged 
cases,  and  the  reasons  upon  which  they  are  founded,  does  not  seem  to  us  to 
involve  any  such  presumption  in  the  accurate  or  legal  sense  of  the  term;  and 
may  be  more  correctly  stated  to  be  that  all  contracts  in  restraint  of  trade  are 
void,  if  considered  only  in  the  abstract,  and  without  reference  to  the  situa- 
tion or  objects  of  the  parties,  or  other  circumstances  under  or  with  reference 
to  which  tiiey  were  made;  and  this,  though  the  pecuniary  consideration  paid 
may  have  been  sufficient  to  support  the  contract  in  any  other  aspect,  or  any 
ordinary  contract  for  a  legal  purpose;  or  even  though  it  may  be  sufficient  in 
value  to  compensate  the  restraint  imposed.  But  if,  considered  with  referenoe 
to  the  situation,  business,  and  objects  of  the  parties,  and  in  the  light  of  all  the 
surrounding  circumstances  with  reference  to  which  the  contract  was  made, 
AM.  Dbc.  Vol.  XCU— 18 
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the  restraint  contneted  for  appeafs  to  have  been  for  a  jiut  and  honest  poi^ 
pose,  for  the  protectioa  of  the  legitimate  interests  of  the  party  in  whose  favsr 
it  is  imposed,  reasonable  as  between  them,  and  not  specially  injnrions  to  tha 
publio,  the  restraint  will  be  held  yalid." 

Ck>ir8n>KRATiON.  — There  must  be  an  aotoal  valuable  conaideratiop  to  sap- 
port  a  contract  in  restraint  of  trade.  A  consideration  is  necessary,  although 
the  contract  be  under  seal:  Bishop  on  Contracts,  sec  126;  Metcalf  on  Coa- 
tracts,  233;  1  Wharton  on  Contracts,  sec.  434;  MUehelr.  ReynoUU,  1  P.  Wna. 
181;  S.  C,  1  Smith's  Lead.  Cas.  *508;  Daioit  ▼.  Maacm,  6  Term  Hep.  118;  Af- 
Um  y.  Parhtr,  7  BowL  P.  C.  739;  Fkrce  ▼.  Fuller^  8  Mass.  223;  S.  C,  5  Am. 
Dec.  102;  and  shoald  be  shown  on  the  face  of  the  declaration  or  complaink 
EuiUm  ▼.  Parker,  7  DowL  P.  C.  739;  WtUer  y.  Herset,  10  Hnn,  431.  In  fae^ 
it  is  generally  said  that  this  is  the  only  exception  to  the  rule  that  a  oontrscft 
under  seal  imports  a  consideration  which  a  party  is  not  permitted  to  desny: 
See  Metcalf  on  Contracts,  sec.  233.  It  was  at  one  time  supposed  that  the 
consideration  must  be  adequate:  MUehel  y.  BeynokU,  mtpra;  Ocde  y.  Beed^  S 
East^  80;  Young  y.  Tbnmins,  1  T^rw.  226;  S.  C,  1  Ciomp.  k  J.  331;  baft 
this  doctrine  has  long  since  been  denied,  and  it  is  now  settled  that  if  there  is 
a  legal  consideration,  the  courts  will  not  inquire  whether  or  not  it  is  ad^ 
quate,  or  in  other  words,  equal  in  yalue  to  the  restraint  agreed  upon:  Met- 
calf on  Contracts,  233;  1  Wharton  on  Contracts,  sec.  434;  Benjamin  on  Sak% 
sec.  526;  HUekcock  v.  Coker,  6  Ad.  &  K  438;  S.  C,  1  Key.  &  P.  796;  2  Har. 
k  W.  464;  Archer  y.  Marsh,  6  Ad.  &  E.  959;  S.  C,  2  Ney.  k  P.  562;  WilL, 
W.  &  D.  641;  PiOdngton  v.  ScoU,  15  Mees.  &  W.  657;  S.  C,  16  L.  J.  Ex.  329; 
Sainier  y.  Ferguacm,  7  Com.  B.  716;  S.  C,  13  Jur.  828;  18  L.  J.  Com.  P.  217; 
Gravely  v.  Barnard,  L.  R.  18  Eq.  518;  S.  C,  43  L.  J.  Ch.  659;  30  L.  T.  863; 
CoUinsY.  Locke,  L.  R.  4  App.  Cas.  674;  S.  C,  48  L.  J.  P.  C.  68;  41  L.  T.  29% 
28  Week.  Rep.  189;  Beard  y.  Dermu,  6  Ind.  200;  S.  C,  63  Am.  Dec.  380; 
Pierce  y.  FtdXer,  8  Mass.  223;  S.  C,  5  Am.  Dea  102;  Ouerand  y.  Dandelei^  SS 
Md.  561;  S.  C,  3  Am.  Rep.  164,  168;  Lnm  v.  Sigsbee,  67  lU.  75;  Htibbard  t. 
Miller,  27  Mich.  15,  21;  S.  C,  15  Am.  Rep.  153;  Lawrence  y.  Kidder,  10 
Barb.  641,  649;  McClwg's  Appeal,  58  Pa.  St.  51.  "It  is  enough,"  says  Tiii- 
dal,  C.  J.,  in  Hitchcock  y.  Coker,  mpra,  **  that  there  is  actually  a  consideration 
for  the  bargain,  and  that  such  consideration  is  a  legal  consideration,  and  of 
some  yalue."  In  Pierce  y.  FuOer,  tupra,  one  dollar  was  held  to  be  a  sufBdenft 
consideration  for  a  covenant  not  to  run  a  stage-coach  between  Proyidenos 
and  Boston,  in  opposition  to  the  plaintifiF. 

Restraint  as  to  Time.  — The  question  of  time  in  the  restriction  is  un- 
important in  determining  whether  a  contract  is  void  as  being  in  restraint  of 
trade.  If  the  restraint  is  otherwise  reasonable,  the  circumstance  that  it  is 
indefinite  in  time  will  not  afiect  its  yalidity:  2  Addison  on  Contracts  (Ab- 
bott's ed.),  *1153;  1  Wharton  on  Contracts,  sec  432;  Metcalf  on  Contract^ 
232;  Benjamin  on  Sales,  sec.  525;  Hitchcock  y.  Coker,  6  Ad.  It  E.  438;  S.  C, 
1  Nev.  k,  P.  796;  2  Uar.  k  W.  464;  Pembertan  y.  Vaughan,  10  Q.  B.  87; 
S.  C,  11  Jur.  411;  16  L.  J.  Q.  B.  161;  CaU  r.  Tourle,  L.  R.  4  Ch.  654;  S.  C. 
38  L.  J.  Ch.  665;  21  L.  T.  188;  Cool;  y.  Johnson,  47  Conn.  175;  &  C,  36 
Am.  Rep.  64;  Ooodman  y.  Henderson,  58  Ga.  567;  Boweer  y.  Bliss,  7  BlackL 
844;  S.  C,  43  Am.  Dec  93;  and  on  the  other  hand,  if  the  contract  be  un- 
reasonable in  other  respects,  a  limitation  as  to  time  will  not  cure  the  ille 
gality :  Benjamin  on  Sales,  sec  525;  Ward  y.  Byrne,  5  Mees.  k  W.  548;  8.  C, 
8  Jur.  1175;  Wiley  y.  Baumgardner,  97  Ind.  66;  S.  C,  49  Am.  Rep.  4ST; 
Lawrence  y.  Kidder,  10  Barb.  641,  647;  yet  in  Proctor  y.  Sargent,  2  Maa. 
JtG.  20,  &  C,  2  Scott  N.  R.  289,  we  find  these  obseryatioiis  of  Tindal,  C.  J.s 
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I  think  that  when  we  axe  deciding  upon  the  unreasonableness  of  a  contract 
of  this  kind,  wc  cannot  leave  out  of  consideration  the  duration  of  the  re- 
straint; for  although  I  admit  that  where  we  once  hold  a  restriction  to  be 
unreasonable  in  point  of  space,  the  shortness  of  the  time  for  which  it  is 
imposed  will  not  make  it  good,  yet  where  the  question  is,  whether  the  re- 
straint is  unreasonable  or  not  in  point  of  space,  that  which  would  be  unrea- 
sonable were  it  to  continue  for  any  length  of  time  may  not  be  so  when  it  is 
to  last  only  for  a  day  or  two." 

The  restriction,  if  unlimited  as  to  point  of  time,  and  otherwise  reasonable, 
continues  during  the  Hfe  of  the  promisor,  although  the  promisee  may  hare 
removed  his  business  to  another  place,  parted  with  his  business,  retired  from 
business,  or  have  died:  Hikhcock  y.  Coker,  6  Ad.  ft  K  438;  S.  C,  1  Kev.  k  P. 
796;  2  Har.  ft  W.  464;  ffagthffS  v.  WhUely,  2  Ex.  611;  Jaeoby  ▼.  WJtUmore^ 
49  L.  T.  336;  S.  C,  32  Week.  Rep.  18;  Cook  v.  JoAn^on,  47  Conn.  175;  S.  C, 
86  Am.  Rep.  64.  But  a  stipulation  by  a  person  on  being  appointed  an  agent 
for  the  sale  of  wine  and  spirits,  that  he  ''.shall  not  engage  in,  undertake, 
transact,  or  do  any  business  in  the  same  trades  or  business,  or  any  or  either 
of  them,  within  ten  miles  of  the  town  of  Towcester,  for  himself  or  any  other 
person  or  firm,"  is  to  be  limited  to  the  time  the  agent  remained  in  the  prin- 
cipal's service:  King  v.  Han$eU^  5  Hurl,  ft  N.  106. 

RlSTRAiifT  A&  TO  SPACE.  — By  far  the  greater  number  of  the  cases  involv- 
ing the  validity  of  contracts  in  restraint  of  trade  deal  with  the  question 
whether  certain  restrictions  as  to  space  or  extent  of  territory  are  reasonable. 
Indeed,  a  common  mode  of  stating  the  general  rule  was,  that  contracts  in 
general  restraint  of  a  trade  or  profession  are  void,  but  contracts  not  to  exer- 
cise a  trade  or  profession  in  a  particular  place  or  within  certain  limits  are 
valid.  A  general  restraint  of  trade  was  understood  to  mean  a  restraint  upon 
its  exercise  anywhere,  or  through  the  entire  kingdom  or  state,  or  perhaps  a 
ooDsiderable  portion  thereof.  It  will  be  seen  that  the  principles  heretofore 
stated  have  modified  this  once  prevalent  view.  The  whole  question,  accord- 
ing to  the  best  considered  modem  authorities,  depends  upon  the  reasofiable- 
ness  of  the  restriction,  as  affording  a  fair  protection  to  the  interests  of  the 
party  in  favor  of  whom  it  is  made.  A  contract  restraining  the  exercise  of  a 
trade  or  business  throughout  the  kingdom  or  state  may  be  reasonable,  and 
therefore  valid:  SoudUon  v.  Bouillon,  L.  R.  14  Ch.  D.  351;  S.  C,  49  L.  J.  Ch. 
838;  42  L.  T.  679;  28  Week.  Rep.  623;  Beal  v.  Chase,  31  Mich.  490;  Diamcnd 
Match  Co.  V.  RoAer,  35  Hun,  421.  Compare  the  extremely  narrow  and  ex- 
traordinary provisions  of  the  California  Civil  Code,  sees.  1673-1C75.  Thus  in 
Beal  V.  Cha»et  supra,  an  agreement  by  the  vendor  of  a  printing  and  publish- 
ing bnaineea,  that  so  long  as  the  vendee  remained  in  the  business  at  the  place 
of  sale,  the  vendor  "will  not,  either  directly  or  indirectly,  engage  in  the 
business  of  printing  and  publishing  in  the  state  of  Michigan,"  was  held  not 
to  be  an  unreasonable  restraint  of  trade,  the  business  extending  over  substan- 
tially the  whole  territory  of  the  state;  and  in  Diamotui  Alaleh  Co.  v.  Roeber, 
mtpra,  an  agreement  by  the  vendor  of  a  business  of  manufacturing  and  selling 
matches  not  to  engage,  either  directly  or  indirectly,  in  the  manufacture  or 
sale,  or  in  any  way  or  manner  whatever  be  interested  in  the  manufacture  or 
■ale,  of  friction  matches  within  any  of  the  states  or  territories  of  the  United 
States  or  the  District  of  Columbia,  except  the  state  of  Nevada  and  the  terri- 
tory of  Montana,  was  upheld  as  not  being  broader  in  its  restraints  than  the 
bnsinees  of  the  vendee  required,  the  business  extending  over  the  whole 
ooontry. 

Thib  foUowing  contracts  have  been  held  valid,  as  not  imposing  undue 
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rwtraints  as  to  sptoe:  Not  to  enga^  in  the  praefcioo  of  law  in  the  tofwn  ol 
Adel,  Iowa:  Smt^ley  ▼.  Greene,  52  Iowa,  241;  S.  C,  35  Am.  Rep.  267;  er  to 
practice  aa  an  attorney  or  solicitor  within  fifty  milea  of  Ely  Place,  Londoa; 
i^aiaworihy  v.  StruU,  1  Ex.  659;  or  in  Looidon,  or  within  150  milea  thereof: 
Bunn  V.  Oti^,  4  East,  190;  or  in  London  or  the  conntiea  of  MiddleaoK  or 
Essex:  May  v.  0*NeiU,  44  L.  J.  Ch.  660;  an  agreement  by  a  sdlicitor'a  dark 
not  to  reside  in  the  parish  of  Tormoham,  England,  or  within  two&tj-oae 
miles  thereof,  or  carry  on  therein,  or  within  that  distance,  any  bnainesa  of  Uie 
description  of  that  carried  on  nnder  the  agreement:  Dendy  v.  Htuderaomt  H 
£z.  194;  8.  C,  24  L.  J.  Ex.  324;  not  to  practice  as  a  solicitor  in  any  part<tf 
<]}reat  Britain:  FT^ioiber  v.  ^oioe,  3  Beav.  383;  bnt  this  case  mnst  be  regarded 
9A  overruled;  not  to  practice  as  a  surgeon,  apothecary,  or  man-midwiie  within 
ten  miles  of  the  town  of  Thetford,  England:  DmiaY,  Mamm,  5  Term  Bep.  11^ 
or  to  set  up  business  as  such  in  the  town  of  Aylesbury,  or  within  twenty 
miles  thereof:  Haytocard  v.  Youngf  2  Chit.  407;  or  to  practice  aa  aorgeon  or 
•apothecary  at  Stourport,  or  within  ten  miles  thereof:  Hastrngt  ▼.  WkOtily, 
2  Ex.  611;  or  at  Macclesfield,  or  within  seven  miles  thereof:  Sainier  ▼• 
Ferguson,  7  Com.  B.  716;  S.  C,  13  Jur.  828;   18  L.  J.  Com.  P.  217;  or  aft 
Wellington,  or  within  twelve  miles  thereof:  Beynolds  v.  Bridge,  6  EL  A  B. 
528;  or  within  one  mile  from  the  parish  church  at  Wadhurst:  Mercer  ▼.  Irwrngg 
fil.  B.  ft  K  563;   or  within  the  parish  of  Newick,  or  ten  miles  thereof: 
<yravely  v.  Barnard,  L.  R.  18  Eq.  518;  S.  C,  43  L.  J.  Ch.  649;  30  L.  T.  86S; 
not  to  practice  as  a  physician  at  Douglas,  Massachusetts:  DwigM  v.  HaadUom, 
113  Mass.  175;  or  in  the  village  of  Schuylerville  or  town  of  Saratoga,  Nenr 
York:  MoU  v.  MoU,  11  Barb.  127;  or  within  twelve  miles  of  ChandlerviUe, 
Pennsylvania:  McClurg^a  Appeal,  58  Pa.  St.  51;  or  within  twenty  miles  of 
another  physician:  Butler  v.  Burleaon,  16  Vt.  176;  not  to  practice  mediane^ 
surgery,  or  obstetrics  in  the  town  of  Fairfield,  Indiana,  or  within  fifteen 
miles  thereof:  Miller  v.  EllioU,  1  Ind.  484;  not  to  practice  as  a  phyaician  or 
surgeon  in  Maple  Rapids,  Michigan,  and  vicinity:  Doty  v.  Martm,  32  Mich. 
462f  not  to  establish,  or  attempt  to  establish,  a  medical  practice  within  the 
township  of  Chili,  Illinois,  or  within  six  miles  of  the  promisor's  present 
residence:  Linn  v.  Sigehee,  67  lU.  75;  not  to  practice  as  a  physician  in  the 
county  of  Oswego,  New  York:  HoJbrook  v.  Waiere,  9  How.  Pr.  335;  not  to 
-exercise  the  trade  or  business  of  a  chemist  and  druggist  in  the  town  of 
Taunton,  England,  or  within  three  miles  thereof:  Hitchcock  v.  Coker,  6  Ad. 
>&  E.  438;  S.  C,  1  Nev.  &  P.  796;  2  Har.  &  W.  464;  to  entirely 
a  laboratory  business  on  certain  premises  at  the  expiration  of  &y^  y< 
iSrasaelU  v.  Lowden,  11  Ohio  St.  349;  an  agreement  by  the  proprietor  of  a 
'newspaper,  upon  its  sale,  that  he  would  not  for  eight  years  connect  himiwJf 
with  or  lend  his  name  to  or  directiy  or  indirectly  write  for  any  newspaper  or 
periodical  published  in  the  city  of  New  York,  or  in  the  city  of  Albany,  or 
within  eighty  miles  from  the  city  of  New  York,  except  for  the  p^»er  sold 
and  another  with  which  it  was  proposed  to  be  imited:   Wdh  v.  Noah,  1  Edw. 
Oh.  604;  an  agreement  between  throe  persons  carrying  on  the  trade  of  trank 
and  box  makers  by  traveling  into  various  parts  of  England  to  divide,  and 
not  to  interfere,  with  certain  districts  of  the  country:   WicbenM  v.  Etain»,  3 
Younge  k  J.  318;  not  to  be  concerned  in  any  trading  establishment  in  a  <Us- 
trict  comprising  a  considerable  portion  of  the  county  of  Cornwall,  England: 
Avery  v.  Longford,  1  Kay,  663;  S.  C,  18  Jur.  905;  23  L.  J.  Gh.  S37;  an 
agreement  by  a  person  employed  to  travel  for  a  mercantile  hoose  over  a  oer- 
tain  district  of  England  designated  as  the  "  midland  district^"  that  in  the  event 
«f  hif  trsTiliag  let  any  other  bouse  in  the  same  trade^  "on  aoy  part  of  the 
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same  ground,**  he  would  pay  a  certain  penalty:  JI£un\ford  v.  Oething,  7  Com. 
B.,  N.  S.,  305;  8.  0.,  6  Jur.,  K.  S.,  428;  29  L.  J.  Com.  P.  105;  1  L.  T.  64;  S 
Week.  Rep.  187;  a  contract  "  to  retire  from  the  bnainese  of  purchasing  in  tber 
Savannah  market  green  hides,  sheep  skins  and  hides,  and  skins  dried  1>y 
bntchers,  forever ":  Ooodman  y.  Henderaon,  58  6a.  567;  not  to  be  concerned 
dirctly  or  indirectly  in  the  canvassing  trade  in  London,  and  within  150  miles, 
of  the  general  post-office,  in  Liverpool  and  in  Manchester:  TaUit  v.  Tio/Jb,  1  EL 
^  B.  391;  S.  C,  17  Jar.  1149;  22  L.  J.  Q.  B.  185;  not  to  carry  on  the  business  of 
oil  and  color  and  Italian  warehouseman  within  one  mile  from  the  promisee's 
shop:  Jacoby  v.  WTiitnwre,  49  L.  T.  335;  S.  C,  32  Week.  Rep.  18;  a  sale  of 
the  exclusive  right  of  '*  making,  selling,  and  trading  fanning-mills  south  of 
the  Wabash  River,  within  thirty  miles  of  Marion,  in  Grant  County,  Indiana  '*: 
Bowser  v.  BSm,  7  Blackf.  344;  S.  C,  43  Am.  Dec.  93;  not  to  carry  on  th* 
bnsiness  of  horse-hair  manufacturer  within  two  hundred  miles  of  Birming> 
ham,  England:  Harms  v.  Parsons,  32  Beav.  328;  S.  C,  9  Jur.,  N.  S.,  145;  32 
L.  J.  Ch.  247;  7  L.  T.  815;  11  Week.  Rep.  250;  not  to  carry  on  the  business 
of  a  gas-meter  maker  and  gas  engineer  within  twenty  miles  of  Great  Petev 
Street,  Westminster:  Clarkson  v.  Edffe,  33  Beav.  227;  S.  C,  10  Jur.,  N.  &., 
871;  33  L.  J.  Ch.  443;  12  Week.  Rep.  518;  not  to  engage  in  the  business  of 
iron  casting  within  sixty  miles  of  Calais,  Maine:   Whitney  v.  Slayion,  40  Me. 
224;  not  to  engage  in  the  hardware  business  in  Mexico,  Missouri:  Oiil  v. 
Ferris,  82  Mo.  156;  or  in  HiUsborough,  Illinois:  Stewart  v.  ChaUaeambe,  11  IlL 
App.  379;  or  in  the  business  of  dealing  in  agricultural  implements  in  Rioh- 
mond,  Indiana:  Beard  v.  Dennis,  6  Ind.  200;  S.  C,  63  Am.  Dec.  380;  or  in 
Winterset,  Iowa,  or  vicinity:  Hedge  v.  Lowe,  47  Iowa,  137;  not  to  manufac- 
ture or  sell,  or  become  engaged  in  the  business  of  manufacturing  or  sellings 
stoves  or  tinware  in  Danvers,  Massachusetts:  Hopes  v.  Upton,  125  Mass.  258; 
•  not  to  open  a  shop  for  the  purpose  of  making  and  selling  ginger  beer  within 
one  mile  of  certain  premises:  Pemberton  v.  Vaughan,  10  Q.  K  87;  S.  C,  11 
Jur.  411;  16  L.  J.  Q.  B.  161;  not  to  carry  on  the  business  of  saddlery,  har- 
ness-making, tanning,  and  currying  within  twenty  miles  of  a  certain  shopt 
Nobles  V.  Bates,  7  Cow.  307;  or  the  business  of  saddler  within  ten  miles  fromv 
the  town  hall  in  Croyden,  England:  Jones  v.  Heavens,  L.  R.  4  Ch.  D.  636; . 
8.  C,  25  Week.  Rep.  460;  not  to  erect  or  carry  on  a  tan-yard  in  the  town  of 
Morganfield  or  county  of  Union,  Kentucky:   Grundy  v.  Edwards,  7  J.  J. 
Marsh.  368;  S.  C,  23  Am.  Dec.  409;  not  to  carry  on  the  horseshoeing  busi- 
ness in  Germimtown,  Pennsylvania^  or  vicinity:  Carroll  v.  Hiekes,  10  Phila; . 
808;  not  to  start  or  run  a  livery-stable  on  certain  premises,  or  permit  the 
premises  to  be  used  for  such  purpose:  Johnson  v.  Owinn,  100  Ind.  466;  not  to 
open  a  photographic  gallery,  or  work  in  the  capacity  of  photographer,  in 
Charlotte,  North  Carolina:  Baumgarten  v.  Broadaway,  77  N.  C.  8;  not  to 
carry  on  the  business  of  a  dyer  or  scourer  in  Baltimore,  Maryland:  Ouerand 
V.  Dandelet,  32  Md.  561;  S.  C,  3  Am.  Rep.  164;  not  to  engage  in  the  fumi> 
ture  bnsiness  within  two  miles  of  certain  premises:  Arnold  v.  Kreutzer,  67 
Iowa,  214;  S.  C,  25  N.  W.  Rep.  139;  not  to  carry  on  the  bnsiness  of  a  tailoT 
"  within  twenty  miles  from  the  Standard  on  Comliill ":  Boife  v.  Iio{fe,  15  Sim. 
88;  not  to  engage  in  the  millinery  or  dress-making  business  in  Felicity, 
Ohio,  "  or  at  any  place  within  such  distance  of  said  town  as  will  interfere 
with  said  business*':  Morgan  v.  Perhaimus,  36  Ohio  St.  617;  8.  C,  38  Am. 
Rep.  607;  not  to  set  up  or  exercise  the  trade  of  a  linen  draper  within  half  a. 
mile  of  the  dwelling-house  of  the  other  party  to  the  agreement,  in  Drury- 
Lane,  or  of  any  other  house  that  she,  her  executors  or  administrators,  shalls 
think  proper  to  remove  to:  Chesman  v.  Namby,  1  Brown  ParL  C.  234;  S.  C.» 
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in  king's  bench,  2  Strange,  739;  2  Ld.  Raym.  1456;  not  to  carry  on  the  baa- 
neiB  of  A  pablioan  within  a  nule  of  certain  premiaee:  Oritdee  ▼.  Botom,  3  Car. 
A  P.  240;  an  agreement  by  a  Tender  in  selling  land  for  a  tavern  stand  to  dis- 
oontinne  his  tavern  within  half  a  mile  of  the  land  sold:  Hekkew  ▼.  fftimi^om^ 
3  G.  Greene,  696;  not  to  sell  intoxicating  liquors  in  the  town  of  Martinsville, 
Indiana,  or  within  one  mile  thereof:  Barrimm  ▼.  LoMari^  25  Ind.  112;  or  in 
the  town  of  Windfall,  or  township  of  Wildcat,  Indiana:  McAIitter  ▼.  ^Toiqb^ 
42  Id.  15;  not  to  manufacture  or  sell  intoxicating  liquors  within  the  county 
of  Wells,  Indiana:  Studabaher  v.  WhUe,  31  Id.  211;  not  to  engage  in  the 
grocery  business  within  a  limited  distance  in  Boston:  Pierce  ▼.  Woodward,  6 
Pick.  206;  or  to  carry  it  on  in  Spring  Plaoe^  Georgia:  Jeaihu  ▼.  Templeg,  39 
Oa.  655;  or  in  Camilla,  Georgia:  EUi$  ▼.  Jones,  66  Id.  604;  not  to  cany  os 
the  business  of  a  butcher  within  five  miles  from  certain  premises:  Shea  ▼• 
Oq/l,  10  Com.  B.  241;  S.  C,  14  Jur.  856;  19  L.  J.  Com.  P.  385;  or  in  Ste- 
bnry.  New  Hampshire,  or  vicinity:  Perkhu  t.  (7/c^,  54  N.  H.  518;  not  to  sdl 
beef  in  New  Orleans:  Winia  v.  Vogl,  3  La.  Ann.  16;  or  meat  of  any  descrip- 
tion in  New  Orleans:  Vergea  v.  For^ke,  9  Id.  294;  or  meat  in  Havflah,  QbH- 
fomia:  Lighiner  v.  Ifemel,  35  CaL  452;  not  to  cairy  on  the  bnsinen  of  a 
baker  in  the  pariah  of  St.  Andrews,  Holbom,  England:  MUehel  v.  BejfnoldB, 
1  P.  Wms.  181;  S.  C,  1  Smith's  Lead.  Gas.  *508;  or  in  the  town  of  Fitchbm^ 
Massachusetts:  BouUUa  v.  SmUh,  116  Mass.  Ill;  not  to  carry  on  the  business 
of  a  milkman  within  three  miles  of  a  certain  street  in  Lcmdon:  Beaweil  ▼. 
Anm,  24  Beav.  307;  S.  C,  26  Lw  J.  Ch.  663;  or  that  of  a  cow-keeper  within 
Ave  miles  of  Northampton  Square,  in  the  county  of  Middlesex:  Ptotitar  v. 
SargaU,  2  Man.  k,  G.  20;  S.  C,  2  Scott  N.  R.  289;  not  to  be  conoemed  in  the 
coaching  business  between  Reading  and  London:  WilUama  v.  WiUkana,  2 
Swanst.  253;  not  to  run  opposition  to  the  plaintifiF's  stage  on  a  particolar 
road  between  Boston  and  Providence:  Pierce  v.  Fulkr,  8  Mass.  223;  S.  C,  5 
Am.  Dec.  102;  an  agreement  between  partners  in  the  business  of  running  a 
ctage-coaoh  daily  at  certain  hours  between  London  and  Groyden,  that  in  the 
«vent  of  dinolution,  and  so  long  as  the  plaintiff  should  continue  to  oarty  on 
the  trade  of  a  coach  proprietor  at  Croyden,  the  defendant  should  not  canry 
on  the  business  on  any  part  of  the  road  over  which  the  coach  was  a{ipointed 
to  run  within  one  hour  before  or  after  certain  hours  of  the  day:  LeighUm  ▼. 
IToZes,  3  Mees.  ft  W.  545;  a  covenant  by  carriers  to  relinquish  a  certain  por- 
tion of  their  carrying  trade,  and  abstain  from  exeroiaing  it  within  certain 
limits:  Arcker  v.  Marsli,  6  Ad.  &  £.  969;  S.  C,  2  Nev.  ft  P.  662;  WilL,  W. 
ft  D.  641;  an  agreement  not  to  run  a  steamboat  purchased  above  a  certain 
village  on  the  Hudson  Biver:  Damkipr.  Chegory,  10  N.  T.  241;  S.  C,  61  Am, 
Dec  746;  not  to  own,  run,  or  be  interested  in  any  line  of  packets  on  the  Erie 
Canal  from  Rochester  to  Buffido:  Ckappei  v.  BrotkaMg,  21  Wend.  157;  a  con- 
tract whereby  it  is  agreed  that  A  shall  cease  to  have  any  ooncem  in  the 
bnsmees  of  boating  on  the  Connecticut  River,  and  shall  give  B  all  the  freight- 
ing of  his  goods  up  and  down  the  river  at  the  customary  freight^  and  diall 
aid  and  countenance  B  in  his  busineos,  and  shall  not  directly  or  indirectly 
promote  any  other  boatman  to  compete  with  B  in  the  business  of  boating: 
PcUmer  v.  Stdbma,  3  Pick.  188;  a  C,  15  Am.  Dee.  204;  not  to  be  interested 
in  any  voyage  to  the  northwest  coast  of  America,  or  in  any  traffio  with  the 
natives  of  that  coast:  PerUna  ▼.  Zfman,  9  Mass.  622;  not  to  permit  any  boat 
in  which  the  promisor  was  interested  to  navigate  the  navigable  waters  of 
California:  OtdifinTua  Steam  Kavigaiiom  Co.  v.  Wrighi,  6  CaL  268;  a  C,  66 
Am.  Deo.  511;tothesameeffoct^  seeOrvyon/Sleamiirasi^^ofiMi  0».  ▼.  IRmot, 
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90  Wall  64;  contra:  Wright  ▼.  Ryder,  36  CaL  347;  OrtQon  Steam  NwrigaUon 
Co.  V.  Haky  1  Waah.  283;  S.  C,  34  Am.  Rep.  803. 

While  the  following  oontracta  have  been  held  to  be  void:  Not  to  practice 
aa  a  snrgeon  dentist  within  one  hundred  miles  of  the  city  of  York,  EIngland: 
Homer  v.  Chraves,  7  Bing.  736;  S.  C,  5  Moore  k  P.  768;  by  a  workman  not 
to  engage  in  the  trade  of  manuf actoring  printers'  rollers  and  composition 
"  either  in  the  city  of  New  York  or  at  any  point  within  a  radins  of  250  miles 
therefrom  ":  Bingham  v.  Maigne,  20  Jones  k  S.  90;  not  to  engage  in  the  trade 
or  business  of  manufactoring  shoe-cutters  at  any  place  within  the  common- 
wealth of  Massachusetts:  Taylor  ▼.  Blanchard,  13  Allen,  370;  S.  C,  90  Am. 
Dec.  203;  to  discontinue  manufacturing,  trading,  selling,  or  in  any  manner  or 
form  interfering  with  the  manufacture  of  palm-leaf  beds  or  mattresses,  or  in 
the  materials  out  of  which  such  beds  are  made,  in  the  state  of  New  York, 
west  of  the  city  of  Albany:  Lawrence  v.  Kidder,  10  Barb.  641;  a  covenant  by 
the  lessor  of  a  brewery  that  he  will  not^  during  the  continuance  of  the  denuse, 
"  exercise  or  carry  on  the  trade  or  business  of  a  brewer,  or  merchant  or  agent 
for  the  sale  of  ale,  beer,  or  porter,  in  Sheffield  or  elsewhere,  or  in  any  manner 
howsoever  be  concerned  in  the  said  trade  or  business  ":  Hinde  v.  Chray,  1  Man. 
k,  O.  195;  S.  C,  1  Scott  N.  R.  123;  4  Jur.  392;  a  contract  not  to  engage  in  the 
manufacture  of  a  certain  yeast  powder,  "nor  in  any  branch  of  the  yeast- 
powder  business  '*:  CaUahan  v.  DownoUy,  45  CaL  152;  S.  C,  13  Am.  Rep.  172; 
A  bond  which  excludes  the  obligor  from  engaging  in  the  trade  of  iron-founder 
everywhere  and  for  all  time:  Alger  v.  Thacher,  19  Pick.  51;  S.  C,  31  Am.  Dec. 
119;  an  agreement  not  to  follow  or  be  employed  in  the  business  of  a  coal  mer- 
chant for  nine  months  after  the  promisor  should  leave  the  promisee's  service: 
Ward  V.  Byrne,  5  Mees.  &  W.  548;  S.  C,  3  Jur.  1175;  "not  to  engage  in  the 
dry-goods  business  for  a  term  of  five  years'*:  Wiley  v,  Baumgardner,  97  Ind.  66; 
8.  C,  49  Am.  Rep.  427;  not  to  carry  on  the  business  of  innkeeper  within  ten 
years:  Mosaop  v.  Maaon,  18  Grant  Ch.  453;  not  to  run  or  employ,  or  suffer  to 
be  run  or  employed,  a  certain  steamboat  purchased,  upon  any  of  the  routes  of 
travel  of  the  waters  of  California:  WriglU  v.  Ryder,  36  Cal.  347;  or  in  any  of 
the  waters  of  Oregon,  California,  and  many  of  the  navigable  waters  of  Wash- 
ington Territory:  Oregon  SUam  Navigation  Co.  v.  Hale,  1  Wash.  283;  S.  0., 
34  Am.  Rep.  803;  but  see  California  Steam  NamgaUon  Co.  v.  Wright,  6  OaL 
269;  S.  C,  65  Am.  Dec.  511 ;  Oregon  Steam  Nangaiion  Co,  v.  Wineor,  20  WalL 
64.  The  small  number  of  cases  in  which  contracts  imposing  a  restrictioD 
upon  the  exercise  of  a  profession,  trade,  or  business,  in  point  of  space,  have 
been  declared  invalid,  as  compared  with  the  number  in  which  the  contracts 
have  been  sustained,  will  at  once  be  remarked.  Several  of  the  above  cases  ir 
which  the  contracts  were  held  to  be  objectionable,  even,  are  open  to  criticism 
and  are  more  than  doubtful  For  further  illustrations,  see  poet,  "  Divisibili^ 
ei  Contracts  in  Restraint  of  Trade." 

The  somewhat  strict  construction  which  some  cases  have  seemed  inclined 
to  give  contracts  in  restraint  of  trade  has  been  noticed.  Yet  other  cases  ap- 
pear to  apply  the  same  principles  of  construction  to  this  class  of  contracts  as 
to  any  other.  ''All  contracts  should  be  construed  according  to  the  intention 
d  the  parties":  Hubbard  v.  MiUer,  27  Mich.  15;  S.  C,  15  Am.  Rep.  153. 
The  following  will  show  how  some  courts  have  construed  certain  restrictioiis 
as  to  space:  An  agreement  by  a  retiring  partner  to  discontinue  the  retail 
trade  of  boots  and  shoes,  while  the  remaining  partner  remained  in  the  trade, 
was  construed  to  mean  that  he  would  discontinue  the  trade  at  the  town 
«rhere  the  firm  carried  on  business,  and  the  agreement  was  therefore  npheldi 
mrtie  v.  Oohqf,  68  N.  Y.  300;  and  in  Hubbard  v.  MiUer,  wpra,  where  per* 
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MQS  who  were  engaged  at  Grand  Hayen,  Michigan,  in  the  boaiiieaB  of  nnk* 
ing  drive-wells,  and  keeping  and  selling  the  materials  therefor,  agreed  to  aefl 
the  Imsiness  and  stock  to  another,  who  was  engaged  in  tiie  same  lwin«n  b| 
the  same  place,  and  not  **  to  keep  well-drivers'  tools  or  fiztnrea,  and  not  to 
engage  in  the  business  of  well-driving  after  this  date,"  it  was  held  that  Hm 
restriction  must  be  construed  to  impose  a  restraint  upon  the  carrying  on  of 
such  business  at  Grand  Haven,  and  within  such  limits  about  that  city  aa  this 
business  there  would  naturally  and  reasonably  embrace,  and  not  such  a  gen- 
eral restraint  of  trade  as  to  be  void;  so  where  a  physieian  sells  his  '*  good- 
will of  practice  as  surgeon  and  physician  at  and  in  the  neighborhood  of  tin 
town  of  Lisbon,"  Maryland,  and  agrees  "  to  quit  the  said  practioe  "  in  £aver 
of  the  purchaser,  the  restriction  is  to  be  limited  to  Lisbon  and  vicinity,  and 
is  therefore  valid:  Warfield  v.  Booih,  33  Md.  63;  and  an  agreement  by  a  re> 
tiring  partner  with  the  remaining  partner,  upon  the  sale  of  the  good-will  of 
the  business,  "  not  to  injure  said  sale  by  any  actions  whatever,"  was  held  to 
mean  not  to  engage  in  any  business  in  opposition  to  that  carried  on  by  the 
continuing  partner;  and  as  the  agreement  only  provided  for  a  fair  proteetum 
to  the  latter,  it  was  valid:  Dethl^a  v.  Tamaen,  7  Daly,  354. 

It  is  not  within  the  limits  of  this  note  to  discuss  what  acts  do  and  what 
acts  do  not  amount  to  breaches  of  agreements  in  restraint  of  trade,  when 
such  agreemdhts  are  held  or  assumed  to  be  valid.  Tet  attention  may  be 
ealled  to  the  following  cases  in  this  connection:  Where  a  physician  sold  hia 
medical  practice  to  another,  and  agreed  not  to  "  resettle  "  in  the  same  town,  it 
was  held  that  he  was  bound  thereby  not  to  again  take  up  his  residence  there 
for  the  purpose  of  practicing  hia  profession,  but  that  he  might  practioe  in 
the  town  and  its  vicinity,  while  residing  elsewhere:  Haldeman  ▼.  Simomiom^ 
65  Iowa,  144.  An  agreement  between  physicians  that  one  would  not  prac- 
tice in  a  certain  city  "  and  vicinity "  was  construed  as  excluding  him  from 
all  territory  within  ten  miles  from  the  city  limits:  Tinanerman  v.  Dever,  58 
Mich.  34;  S.  C,  60  Am.  Rep.  240.  In  CwA  v.  Joknaon,  47  Conn.  175,  S.  OL, 
36  Am.  Rep.  64,  a  contract  not  to  practice  dentistry  "within  a  radius  of  ten 
miles  of  Litchfield*'  was  held  to  mean  "within  ten  miles  of  the  center  of 
the  village  of  Litchfield,"  the  town  of  Litchfield  having  an  extensive  territory, 
and  containing  the  village  of  Litchfield,  in  which  the  promisor  dwelt,  and 
had  his  office  at  the  time,  and  where  the  contract  was  drawn  and  executed. 

In  some  cases  the  courts  have  been  called  upon  to  solve  the  problem  how 
the  distance  should  be  measured.  Thus  in  an  early  tdsi  prhts  case,  where 
one  agreed  not  to  carry  on  the  trade  of  a  cheese-monger  within  the  diatanoa 
of  one  mile  from  the  plaintiff's  shop,  Lord  Elleuborough  held  the  shorteet 
way  of  access  by  footpath  to  be  the  proper  line  of  admeasurement:  Woodg  v. 
Dennett,  2  Stark.  89;  and  afterwards,  in  Leigh  v.  Bind,  9  Bam.  ft  C.  774, 
S.  C,  4  Man.  ft  R.  679,  in  a  covenant  not  to  keep  a  public  house  within  half 
a  mile  of  premises  assigned,  it  was  held  that  the  distance  was  to  be  estimated 
by  the  nearest  mode  of  access  at  the  time  of  the  covenant;  but  Baron  Parke 
was  of  the  opinion  that  the  measurement  should  be  "as  the  crow  flies." 
Still  later,  in  Duignan  v.  Wa&er,  Johns.  446,  S.  C,  5  Jnr.,  N.  a,  976,  28 
L.  J.  Ch.  867,  7  Week.  Rep.  662,  under  a  contract  not  to  practioe  as  an 
attorney  within  seven  miles  of  the  plaintiff's  offices,  it  was  held  that  the 
distance  was  to  be  measured  in  a  straight  line  upon  a  horisontal  plane,  and 
not  by  the  nearest  practicable  mode  of  access;  and  again,  finally,  where  tiie 
defendant  covenanted  not  to  carry  on  the  buaineas  of  a  publican  within  half 
a  mile  of  the  plaintiff's  premises,  it  was  decided  that  the  proper  mode  el 
admeasurement  was  in  a  straight  line  on  the  map,  "as  the  orow  flies^"  and 
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not  by  the  neiMst  mode  of  praotioable  access:  Mimfiti  ▼.  Co/«,  L.  R.  8  Bx. 
92;  S.  C,  42  L.  J.  Ex.  8;  27  L.  T.  678;  21  Week.  Rep.  175.  Parties  may, 
of  course,  provide  that  the  distance  shall  be  diffsrently  measured:  See 
A^nM  V.  iQjmier,  4  Bx.  77d»  S.  0.,  19  L.  J.  Ex.  132,  in  which  case  the  dis- 
tMioe  was  to  be  "measured  by  the  osaal  streets  or  ways  of  approach,*' 
which  was  held  to  mean  not  the  most  frequented  pnblic  ways,  bat  any  of 
the  usual  public  ways. 

MiaoELLANBOUS  Casbs  OF  Restbaihts.  — Besides  the  numerous  contracts 
in  which  the  restraint  as  to  carrying  on  a  profession,  trade,  or  business  is  in 
terms  as  to  space  or  extent  of  territory,  other  contracts  purport  in  terms  to 
place  a  restriction  as  to  dealing  with  persons  rather  than  in  place.  Here^ 
also,  the  test  of  reasonableness  prevails.  Thus  in  Rannie  v.  Irvine,  7  Man.  ft 
G.  969,  S.  C,  8  Scott  N.  R.  674,  8  Jur.  1051,  14  L.  J.  Com.  P.  10,  an  agree- 
ment by  the  assignor  of  a  lease  and  good-will  of  a  business,  that  he  would 
not,  during  the  term  assigned,  "solicit  the  custom  of,  or  knowingly  supply 
bread  or  flour  to  any  of  the  customers  then  dealing  at  the  said  premises," 
without  the  consent  of  the  assignee,  was  held  not  void  as  an  unreasonable 
restraint  of  trade;  and  see  also  ChUwortky  v.  StmU,  1  Ex.  659;  ReynoldB  v. 
Bridge,  6  El.  ft  B.  528;  May  v.  O'NeUl,  44  L.  J.  Ch.  660,  in  which  the  re- 
strictions were  both  as  to  space  and  persons. 

A  large  number  of  cases  have  also  been  decided  in  which  the  contracts 
involved,  while  imposing  a  restraint  upon  trade,  can  hardily  be  said  to  place 
restrictions  as  to  space  or  persons  within  the  meaning  of  the  foregoing  cases. 

In  Pakington  v.  Scott,  15  Mees.  ft  W.  657;  S.  C,  15  L.  J.  Ex.  329;  and  in 
HcardeyY,  Cummmgs,  5  Com.  B.  247;  S.  C,  12  Jur.  57;  17  L.  J.  Com.  P.  84,— 
eonttacts  by  persons  to  serve  another  exclusively  for  a  certain  time  were 
held  not  objectionable  as  in  restraint  of  trade;  and  in  WaUis  v.  Day,  2  Mees. 
ft  W.  273,  S.  C,  1  Jur.  73,  a  covenant  by  a  carrier  on  the  sale  of  his  business 
not  to  thenceforth  exercise  the  business  of  a  carrier  during  his  life,  except  as 
m  assistant  to  the  covenantees,  was  held  not  illegal  as  in  restraint  of  trade, 
because  the  covenantor  was  not  absolutely  restrained  from  carrying  on  his 
trade,  but  only  from  carr3ring  it  on  in  any  other  way  than  as  an  assistant  to 
the  covenantees.  And  it  might  here  be  noticed  that  a  contract  with  the 
proprietors  of  a  theater  not  to  write  dramatic  pieces  for  any  other  theater 
is  legal,  not  resembling  a  contract  restraining  trade  generally:  MorrtM  v. 
Cobnan,  18  Ves.  437;  so  where  the  defendant  contracted  that  she  would  sing 
ftt  the  plaintiff's  theater  during  a  certain  time,  and  would  not  sing  elsewhere 
without  the  plaintiff's  permission,  the  violation  of  the  negative  stipulation 
was  restrained:  Lumley  v.  Wagner,  1  De  Oex,  M.  ft  G.  604;  S.  C,  13  Eng. 
L.  ft  Eq.  252;  21  L.  J.  Ch.  898;  and  see  MwUague  v.  FlocHon,  L.  R.  16  Eq. 
189;  S.  C,  28  L.  T.,  N.  S.,  381. 

An  agreement  by  the  vendor,  upon  the  sale  of  all  the  oil  of  peppermint 
which  he  should  produce  for  two  years,  to  otherwise  discontinue  the  produc- 
tion of  the  oil  for  that  time,  not  to  dispose  of  any  peppermint  roots  to  any 
person,  and  not  to  distill  for  any  other  person  peppermint  oil,  or  rent  or  dis- 
pose of  his  distillery,  or  the  use  of  it,  for  the  purpose  of  manufacturing  the 
oil,  for  two  years,  is  valid:  Van  MaaitT  v.  Babeock,  23  Barb.  633;  and  an 
agreement  by  the  defendant  with  the  plaintiffs  not  to  pay  for  lead  ore  taken 
from  the  plaintiffs'  land,  or  elsewhere,  more  than  the  plaintiffs  were  paying, 
and  to  sell  aU  ore  purchased  by  him  to  the  plaintiflts  at  a  certain  price,  is 
not  objectionable  as  a  contract  in  restraint  of  trade:  Long  v.  Total,  42  Ma 
545;  nor  is  a  oontnot  by  which  one  party  agrees  to  manufacture  for  another 
a  certain  nnmber  of  barrels  of  lime  within  a  given  time  at »  certain  prioi^ 
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«nd  not  to  sell  to  any  other  person  any  lime  dnring  the  onmtinamoe  of  the 
agreement  illegal  as  in  restraint  of  trade:  SekwaJm  ▼•  Soimti,  49  GsL  G65; 
so  an  agreement  by  the  vendee  of  a  slave  not  to  sell  tlie  slave  oat  of  a  certain 
county,  or  in  ajiy  of  the  eonthem  states,  or  so  as  to  separate  him  from  his 
wife,  or  if  he  is  sold,  that  he  shall  be  sold  to  the  vendor  at  his  valne^  or  at 
an  agreed  price,  is  valid:  Turner  v.  Johtuon,  7  Dana,  435. 

An  agreement  by  one  person  not  to  sell  mineral  teeth  to  any  other  tiian 
the  promisee  in  iiie  place  where  the  promisee  resided  is  valid:  Clark  v. 
Crotby,  37  Vt.  188;  so  is  a  contract  by  which  one  party  agrees  not  to  sdl 
any  fomitare  in  a  certain'  town  to  any  person  except  the  other:  RoQer  v.  OU^ 
14  Kan.  609.  An  agreement  not  to  pat  ap  "cemented  hams  of  any  kind  * 
daring  the  ezistenoe  of  the  promisee's  patent  is  not  void  as  in  restraint  ol 
trade:  Bittinga  v.  Ame8,  32  Mo.  265;  nor  is  an  agreement  to  famish  a  party 
with  sewing-machines  at  a  discoant,  and  apon  credit^  which  provides  that 
each  party  shall  deal  exclasively  in  the  machine  sold,  and  to  parcfaase  the 
same  from  the  promisee  exclasively:  Brown  v.  BounKoxU,  78  IlL  589;  nor 
is  a  covenant  by  the  licensee  for  a  term  of  years  of  patented  improvement 
in  machinery  for  slabbing  fibrons  sabstances  not  to  vend  any  slabUng* 
frames  whatever  without  the  invention  applied  to  them:  Jonet  v«  Leea,  1 
HarL  &  N.  189;  S.  C,  2  Jar.,  N.  S.,  645;  26  L.  J.  Ex.  9;  bat  a  covenant  by 
a  derk  and  traveler  with  a  firm  of  brewers  that  he  would  not,  during  hh 
service,  or  within  two  years  afterwards,  "  either  directly  or  indirectly  seUt 
procure  orders  for  the  sale,  or  recommend,  or  be  in  any  wise  concemed  or 
employed  in  the  sale  or  recommendation,  either  on  his  own  aocoont  or  for 
any  otiier  person  or  persons,  or  public  company  or  corporation,  of  any  Bor* 
ton  ale  or  beer  or  porter,  or  of  any  ale  or  beer  or  porter  brewed  at  Barton* 
or  offered  for  sale  as  such,  other  than  the  ale  or  beer  or  porter  brewed  by 
said  firm,"  was  held  void  as  unnecessarily  extensive:  Albopp  v.  Wheatcrqft, 
L.  B.  15  Eq.  59;  S.  C,  42  L.  J.  12;  27  L.  T.  372;  21  Week.  Rep.  102.  An 
agreement  by  a  railroad  company  never  to  employ  any  other  than  a  certain 
ferry  for  transportation  at  a  certain  point  is  not  objectionable  as  a  contract 
in  restraint  of  trade:  Wiggins  Ferry  Co.  v.  Chicago  etc.  B,  B.,  73  Mo.  380; 
8,  C,  39  Am.  Rep.  519;  so  an  agreement  by  the  directors  of  a  railway  com* 
pany,  who  had  leased  land  with  the  privilege  of  using  docks,  to  pay  shipping 
dues,  not  only  for  goods  actuaUy  brought  along  the  railway  and  shipped  at 
those  docks,  but  for  goods  brought  along  the  railway  to  be  shipped  at  other 
docks,  is  not  in  restraint  of  trade:  Tcff  Vale  B'y  v.  MaiCnatb^  L.  R.  6  H.  Li 
169;  S.  C,  42  L.  J.  Q.  B.  153;  22  Week.  Rep.  65. 

A  covenant  that  the  plaintiff,  renting  a  stall  from  the  defendants^  abooM 
have  the  exclusive  right  to  exhibit  and  sell  certain  specified  classes  of  goods 
in  the  building,  was  sustained  in  Altman  v.  Bayal  Aqitariafii  Bodety^  Lb  B^ 
Z  Gh.  D.  228;  and  a  covenant  by  the  grantees  of  land  that  the  grantor  ehoold 
have  the  exclusive  right  of  supplying  beer  to  any  public  house  erected  on  the 
land  was  held  not  to  be  an  unreasonable  restraint  of  trade,  in  CaU  v.  Towrk^ 
L.  R.  4  Ch.  654;  8.  C,  38  L.  J.  Ch.  665;  21  L.  T.  188.  Contracts  between 
railroad  and  telegraph  companies,  by  which  the  latter  are  given  the  exduaive 
right  of  establishing  telegraphic  lines  along  the  roads  of  the  former,  have 
.generally  been  held  to  be  open  to  the  objection  of  placing  a  restriction  upon 
trade:  WuUm  Union  Tel  Co.  v.  BurUngton  tie.  B'y,  3  McCrary,  130;  &  a, 
11  Fed.  Rep.  1;  Western  Union  TeL  Co.  v.  Baltimore  etc.  Tel.  Ok,  23  Id.  12;  Bal- 
Umort  etc  Tel.  Co.  v.  WeaUm  Union  TeL  Co,,  24  Id.  319;  Western  Unkm  TeL 
^Oo.  V.  Ameriean  Union  TeL  Co,,  65  Ga.  160;  8.  C,  38  Am.  Rep.  781;  eontra. 
Western  Union  TeL  Co,  v.  AtlasUie  etc  TeL  Co.,  7  Bias.  367;  Western  Union 
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TeL  Co.  ▼.  Ohkago  etc  i?.  R.,  86  HL  246.  So  in  Wed  VirgMa  Tnmtforkutkm 
Co,  V.  Ohh  River  Pipe  Line  Co.,  22  W.  Va.  600,  S.  C,  46  Am.  B«p.  627,  an 
agreement  by  which  an  exclusive  right  of  way  waa  granted  through  a  tract  of 
land  for  the  transportation  of  oil  waa  held  invalid.  A  restriction  upon  the 
sale  of  a  town  lot,  that  it  should  not  be  used  aa  a  tavern,  was  held  valid  in 
Hokrnes  v.  Martin,  10  Ga.  503;  and  an  agreement  by  a  grantee  not  to  sell  any 
spirituous  liquors  in  the  lots  conveyed  in  less  quantity  than  half  a  barrel 
was  sustained  in  Lambenheimer  v.  Maeon,  17  Wis.  542.  But  a  covenant  by  a 
grantor  that  neither  he,  his  heirs,  nor  assigns  would  sell  any  marl  from  ofif 
the  premises  adjoining  the  tract  conveyed  waa  declared  void,  as  being  in 
general  restraint  of  trade:  Brewer  v.  Marshall,  19  N.  J.  £q.  537. 

Contracts  between  producers  or  dealers  for  the  purpose  of  controlling  the 
market  and  enhancing  the  price  of  a  certain  commodity,  have  been  held  to 
be  objectionable  as  in  restraint  of  trade,  although  perhaps  void  for  other 
reasons  of  public  policy:  Mwri^a  Run  Coal  Co.  v.  Barclay  Coal  Co,,  68  Pa.  St. 
173;  S.  C,  8  Am.  Rep.  159;  Amoi  v.  PittOon etc  Coal  Co.,  68 N.  Y.  558;  S.  C, 
23  Am.  Rep.  190;  Craft  v.  MeConoughy,  79  HL  346;  S.  C,  22  Am.  Rq;».  171; 
Central  Ohio  Salt  Co.  v.  Outhrie,  35  Ohio  St.  666;  India  Bagging  Aaaodatiom 
V.  Koch,  14  La.  Ann.  168;  but  see  certain  contracts  sustained  in  Kellogg  v. 
Larkin,  3  Finn.  123;  &  C,  3  Chand.  133;  56  Am.  Dea  164;  Skrainka  v. 
Sdiarringlionuen,  8  Ma  App.  522;  so  a  contract  between  railroad  oompaniei 
to  apportion  the  country  between  themselves,  and  to  refuse  to  enter  into 
or  allow  business  relations  with  competing  lines,  constructed  or  to  be  con* 
stmcted,  was  declared  void  in  Denver  etc  R.  R.  v.  Atchieon  etc  R,  R,,  4 
McCrary,  325;  S.  C,  15  Fed.  Rep.  650;  but  where  the  object  of  an  agree- 
ment was  to  parcel  out  the  stevedoring  business  of  a  particular  port  among 
the  parties  to  the  agreement,  and  so  prevent  competition,  at  least  among 
themselves,  and  also,  perhaps,  keep  up  the  price  of  work,  the  agreement 
was  held  not  invalid,  if  carried  into  effect  by  provisions  reasonably  necessary 
for  the  jmrpose,  although  the  effect  might  be  to  create  a  partial  restraint 
upon  tlie  power  of  the  parties  to  exercise  their  trade:  Collins  v.  Locke,  L.  "EL 
4  App.  Cas.  674;  S.  C,  48  L.  J.  P.  C.  68;  41  L.  T.  292;  28  Week.  Rep.  189. 

General  or  unlimited  restrictions  as  to  the  use  of  patent  rights  or  the  trans- 
fer of  exclusive  privileges  thereto  are  not  within  the  principle  that  contract! 
in  general  restraint  of  trade  are  void:  1  Wharton  on  Contracts,  sec  436; 
Leatlter  Cloth  Co.  v.  Lorsfmt,  L.  R.  9  Eq.  345;  S.  C,  39  L.  J.  Ch.  86;  21  L.  T. 
661;  18  Week.  Rep.  572;  Printing  etc  Co.  v.  Sampson,  L.  R.  19  Eq.  462;  a  C, 
14  L.  J.  Ch.  705;  32  L.  T.  354;  23  Week.  Rep.  463;  SteamsY.  Barrett,  1  Pick. 
143;  a  C,  11  Am.  Dec.  223;  Morse  T%/iet  Drill  etc  Co.  v.  Mfrrse,  103  Mass. 
73;  S.  C,  4  Am.  Rep.  513;  Maehnnan  Pen  Co.  v.  Fountain  Ink  Co.,  16  Jonet 
dt  S.  442.  So  the  sale  of  a  trade  secret  with  an  unlimited  restriction  upon 
the  vendor  as  to  its  use  is  perfectly  valid:  2  Addison  on  Contracts  (Abbott's 
ed.),  *1152;  1  Story's  Eq.  Jnr.,  sec.  292;  Bryawi  v.  Whitehead,  I  Sim.  &  St. 
74;  Leather  Chth  Co.  v.  Lorsont,  supra;  Hagg  v.  Darky,  41  L.  J.  Ch.  567; 
8.  C,  38  L.  T.  812;  Jarvis  v.  Peek,  10  Paige,  118,  affirming  1  Hoff.  Ch.  479; 
Alcoek  V.  Oiberton,  5  Dner,  76;  Bard  v.  Seeley,  47  Barb.  428;  Viekery  v.  Welch, 
19  Pick.  523;  Taylor  y.  Blanehard,  13  Allen,  370,  373;  S.  C,  90  Am.  Deo. 
203,  206;  Peabody  v.  Ifor/olk,  Mass.  452,  460;  Morse  Twist  DriU  etc  Co.  y. 
Morse,  supra;  Brewer  v.  Lamar,  69  Ga.  656;  S.  C,  47  Am.  Rep.  766;  Oillls  y. 
Hall,  2  Brewst.  342. 

A  bond  given  by  one  person  to  another  conditioned  that  a  third  person 
■hall  not  engage  in  a  particular  business  is  not  yoid  as  being  in  restraint  of 
inde:  Prubury  y.  IMerp  18  Mo.  50;  so  an  agreement  by  one  phyiician»  apq« 
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transfdiring  his  practice  and  good- will  to  another,  that  "  no  other  phyaieiaii 
for  the  space  of  four  years  will  establish  himself  in  this  place  as  a  competitor, 
unless  the  increased  population  of  the  place  should  warrant  it^  or  unleas  the 
purchaser  should  commit  some  act  which  shall  forfeit  to  him  the  oonfidenoe 
of  the  community/'  and  that  if  such  competitor  do  so  establish  himself,  the 
seller  will  repay  the  sum  paid,  is  likewise  not  void:  CfUnian  v.  Dwighi^  13 
Gray,  356;  S.  C,  74  Am.  Dec.  034.  An  agreement  by  certain  peraone  to 
furnish  the  trade  of  their  miners  and  workmen  to  others  was  also  upheld  in 
Oeorge  v.  East  Tennessee  Coal  Co,,  16  Lea^  455;  S.  C,  54  Am.  Rep.  425;  bat  a 
somewhat  similar  contract  was  declared  Toid  in  OraiH^ord  ▼.  Wick,  ISOhio  St. 
190. 

DivisiBiLiTT  07  CoNTRACis  IK  RESTRAINT  07  Tbads.  —  Where  the  stipa- 
lations  in  a  contract  in  restraint  of  trade  are  divisible,  and  a  part  impose  rea- 
sonable and  a  part  unreasonable  restraints  upon  trade,  the  courts  will  giw 
effect  to  the  former,  and  not  to  the  latter:  Beard  ▼.  Dennis,  6  Ind.  200;  S.  C, 
36'Am.  Deo.  380.  Thus  an  agreement  by  a  retiring  partner  not  to  carry  on 
the  trade  of  a  perfumer  "within  the  cities  of  liondon  or  Westminster,  or 
within  the  distance  of  six  hundred  miles  from  the  same  respectively,"  was 
held  divisible,  and  good  as  to  the  cities  of  liOndon  and  Westminster,  though 
void  as  to  the  rest:  Price  v.  Oreen,  16  Mees.  &  W.  346;  S.  C,  16  L.  J.  Ex. 
108,  affirming  Oreen  v.  Price,  13  Mees.  &  W.  6d5;  S.  O.,  9  Jur.  857;  14  L.  J. 
Ex.  105;  BO  a  covenant  that  the  defendant  would  not^  after  the  expiration  of 
his  term  of  service  with  the  plainti£b,  carry  on  the  profession  of  a  surgeon 
dentist  "in  London,  or  any  of  the  towns  or  places  in  England  or  Scotland 
where  the  plaintiffs,  or  the  defendant  on  their  account,  might  have  been  prac- 
ticing before  the  expiration  of  the  said  service,"  is  valid  as  far  as  London  is 
concerned,  but  void  as  to  the  "  towns  or  places  in  England  and  Scotland  **: 
MaUan  v.  May,  11  Mees.  &  W.  653;  S.  C,  7  Jur.  536;  12  L.  J.  Ex.  376; 
and  an  agreement  not  to  establish  or  be  connected,  directly  or  indirectly, 
with  any  person  in  the  star-candle  or  stearine  business,  or  in  the  manufactore 
of  the  same,  "at  any  place  within  the  county  of  Hamilton,  in  the  state  of 
Ohio,  or  at  any  other  place  whatsoever  in  the  United  States  of  America,"  is 
divisible;  and  while  it  may  be  good  as  to  the  "  county  of  Hamilton,"  it  is  not 
as  to  the  "United  States  of  America":  Langev,  Werk,  2  Ohio  St  519;  so 
an  agreement  not  to  engage  in,  or  furnish  information  to  others  in  regard  to, 
the  business  of  manufacturing  daguerreotype  and  ambrotype  materials  within 
the  county  of  Worcester,  or  within  the  United  States,  was  similarly  construed 
in  Dean  v.  Emerson,  102  Mass.  480;  and  a  contract  not  to  engage  in  the  business 
of  manufacturing  matches  "  at  St.  Louis  or  any  other  place  "  was  also  held  to 
be  divisible,  and  the  restriction  imposed  as  to  St.  Louis  to  be  reasonable  and 
valid:  Peltz  v.  EicheUe,  62  Mo.  171;  so  an  agreement  by  a  retiring  partner  not 
to  enter  into  or  be  concerned  in  the  kind  of  business  carried  on  by  the  firm, 
in  the  city  of  Cincinnati,  and  not  to  interfere  or  compete  with  any  agency 
which  might  be  establisheif  elsewhere  by  the  remaining  partner,  was  also  held 
to  be  divisible,  and  reasonable  and  proper  as  to  the  city  of  Cincinnati,  but 
void  as  to  the  rest:  Thomas  v.  MiMs  AdnCr,  3  Ohio  St.  274;  and  a  covenant 
that  the  defendant  should  not,  during  his  term  of  service,  or  at  any  time  after 
its  expiration,  directly  or  indirectly  interfere  fx  intermeddle  with,  or  be  con- 
cerned as  attorney,  agent,  or  otherwise,  for  any  person  who  had  already  been, 
or  who  should  from  time  to  time  thereafter  become  or  be,  the  client  or  corre- 
spondent of  the  plaintiff,  or  his  partner  or  partners^  or  assignees,  and  that  the 
defendant  should  not  act  as  partner,  derk,  or  assistant  with  or  to  any  penoa 
who  should  interfere  with  or  meddle  therewith,  is  likewiM  divisible^  and  good 
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in  respect  of  penonB  who  had  been  the  covenantee's  dienti  before  and  at  the 
time  of  making  the  deed:  NiehoUa  v.  StrttUm,  10  Q.  B.  346;  S.  C,  11  Jar. 
1008;  but  an  agreement  never  to  engage  in  a  certain  business  "in  the  city 
and  county  of  San  Fraocisoo,  or  state  of  Oalifomia^"  was  held,  in  opposition 
to  other  cases,  not  a  severable  contract;  and  being  in  total  restraint  of  tiade, 
and  therefore  void,  so  far  as  it  related  to  the  whole  state,  was  entirely  void: 
More  V.  jSomiel,  40  Gal.  251;  S.  C,  6  Am.  Rep.  621. 

Tub  prinoipal  oau  is  gitxd  in  Dwight  v.  Hamilton,  118  Mass.  178^  to 
the  point  that  the  sale  of  the  practice  and  good* will  of  a  physician  within 
certain  limits  is  the  legitimate  subject-matter  of  a  contract*  and  carries  with 
it  the  implied  covenant  that  the  vendor  will  not  himself  do  anything  to  dia- 
tnrb  or  injure  the  vendee  in  the  enjoyment  of  that  which  he  purchased;  in 
Hopes  V.  Upion,  125  Id.  259,  to  the  point  that  when  a  party  has  sold  to  an- 
other all  his  interest  and  good-will  in  a  particular  business,  and  has  agreed 
not  to  carry  on  the  same  business  in  the  same  place,  a  court  of  equity  will 
prevent  him  by  injunction  from  violating  his  agreement;  in  Munuey  v.  .fiM- 
terfield,  133  Mass.  494,  it  is  quoted  to  the  effect  that  the  good- will  of  a  trader 
is  the  benefit  or  advantage  which  accrues  to  him,  in  addition  to  the  value  of  his 
property,  derived  from  his  reputation  for  promptness,  fidelity,  and  integrity 
in  his  transactions,  from  hia  mode  of  doing  business,  and  other  incidental  cir- 
cumstances, in  consequence  of  which  he  has  acquired  general  patronage  from 
constant  and  habitual  customers;  in  Dwight  v.  HofmiUon,  113  Id.  175,  179,  it 
is  cited  to  the  point  that  a  contract  by  a  physician  not  to  practice  in  a  certain 
town  is  not  illegal  as  being  an  undue  restraint  of  trade;  and  in  BouteUe  v. 
Smith,  116  Id.  114,  and  Munsey  v.  Bvtterfield,  133  Id.  495,  as  showing  what 
acts  amount  to  a  breach  of  an  agreement  to  interfere  with  a  business  add. 


Woods  v.  Ejsybs, 

[14  Axxiv,  2M.] 

MiLLiiTSB*8  Clock,  Stovb,  Sobxen,  Pitchxb,  and  Tablb-oovkb  abm  Bx- 
BMFf  FBOM  ATTAomcBNT,  under  the  General  Statutes  of  Massachusetts, 
0.  133»  sec.  32,  cL  6,  if  they  are  necessary  to  her  business,  are  in  actual 
use,  and  do  not  exceed  one  hundred  dollars  in  value. 

QuianoM  is  Onb  ow  Fact  for  Jury  whether  Articles  are  '*Neob8- 
sart"  lOR  Carrtino  on  Milliner's  Business,  under  the  Qeneral 
Statutes  of  Massachusetts,  c.  133,  sec.  32,  d.  5,  which  exempts  from 
attachment  the  tools,  implements,  and  fixtures  necessary  for  carrying 
on  the  trade  or  business  of  the  debtor,,  not  exceeding  one  hundred  dol- 
lars in  value. 

Privileob  ov  Claiiiino  Artioles  as  Exempt  from  Attachment  is  not 
Waived  by  the  debtor's  neglect  to  claim  them  when  attached  by  the 
officer,  if  they  are  plainly  distinguishable  as  articles  which  are  exempt. 

Testimony  of  Deceased  Witness  at  Former  Trial  is  not  Admissiblb 
unless  the  whole  of  it  is  proved. 

Tort  by  Mary  J.  Woods  againat  John  S.  Keyes,  formerly  a 
sheriff,  to  recover  damages  for  the  act  of  one  Shed,  a  deputy, 
in  attaching  a  clock,  stove,  screen,  pitcher,  and  table-cover, 


766  Woods  v,  Kbtsb.  [H 

belonging  to  the  plaintiff,  and  claimed  by  her  to  be  exempt 
from  attachment  as  tools,  implements,  and  fixtures  necessary 
for  carrying  on  her  business  as  a  milliner.  Shed  was  a  wit- 
ness at  a  former  trial  of  the  action  before  one  Bonney,  as 
auditor;  and  having  since  died,  the  defendant  called  Bonney 
to  prove  Shed's  testimony,  but  Bonney  was  unable  to  state 
either  Shed's  language  or  the  substance  of  it.  The  court  ex- 
cluded Bonney's  testimony,  upon  the  plaintiff's  objection. 
There  was  evidence  to  show  that  Shed  told  the  plaintiff  she 
might  take  anything  that  was  not  attachable,  and  that  the 
plaintiff  never  demanded  or  claimed  any  of  the  articles  above 
named.  The  defendant  asked  the  court  to  rule  that  the  arti- 
cles were  not  exempt  from  attachment;  and  if  exempt,  the 
plaintiff  had  waived  her  privilege  by  neglecting  to  claim 
them  as  exempt  when  attached  by  the  officer.  The  judge 
declined  so  to  rule;  but  ruled  that  the  articles  were  such  that 
if  the  jury  were  satisfied  they  were  necessary  in  the  plaintiff's 
business  as  a  milliner,  and  in  actual  use  by  her,  they  would 
find  the  value  of  the  articles  from  the  evidence;  and  that  it 
was  not  necessary  for  the  plaintiff  to  prove  a  demand,  or 
pointing  out  of  the  tools  and  implements,  in  order  to  sustain 
the  action,  but  it  was  sufficient  if  they  were  plainly  distin- 
guishable as  tools  and  implements  of  the  plaintiff's  trade. 
The  plaintiff  had  a  verdict,  and  the  defendant  alleged  excep- 
tions. • 

T,  Wentworth^  for  the  plaintiff. 
W.  P.  Webiterj  for  the  defendant. 

By  Court,  Chapman,  J.  1.  The  defendant  contends  that 
the  presiding  judge  submitted  to  the  jury,  as  a  question  of 
fact,  a  matter  which  he  ought  himself  to  have  decided  as  a 
question  of  law.  But  we  do  not  think  this  objection  is  valid. 
He  decided  that  the  articles  enumerated  in  the  bill  of  excep- 
tions were  of  such  a  character  as  to  be  exempt  from  attach- 
ment if  they  were  necessary  to  the  plaintiff's  business  as  a 
milliner,  and  in  actual  use  by  her;  and  he  left  it  to  the  jury 
to  decide  whether  they  were  thus  necessary  and  in  use.  The 
statute  (Gen.  Stats.,  c.  133,  sec.  82,  cl.  5)  exempts  the  tools, 
implements,  and  fixtures  necessary  for  carrying  on  the  trade 
or  business  of  the  debtor,  not  exceeding  one  hundred  dollars 
in  value.  The  plaintiff's  business  of  a  milliner  is  within  the 
statute,  and  the  enumerated  articles  come  within  the  descrip- 
tion of  "tools,  implements,  or  fixtures":  Smith  v.  Oibb$,  6 
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Gray,  298.  Whether  they  were  necessary  for  carrying  on  her 
l)nsine88  must  depend  upon  the  particular  methods  by  which 
it  was  carried  on;  and  this  must  necessarily  be  determined 
upon  evidence  to  be  addressed  to  the  jury.  The  court  cannoi 
judicially  determine  that  any  one  of  the  articles  enumerated 
could  be  dispensed  with  by  her:  Howard  v.  WilliamSj  2  Pick. 
83;  Davlin  v.  Stone,  4  Cush.  359. 

2.  The  defendant  requested  the  court  to  rule  that  the  plain- 
tiff had  waived  her  privilege  of  claiming  the  articles  as  ex- 
empt from  attachment,  by  her  neglect  to  claim  any  of  the 
articles  when  attached  by  the  officer,  as  being  so  exempt  by 
statute.  The  court  declined  so  to  rule,  and  instructed  the  jury 
that  it  was  not  necessary  for  the  plaintiff  to  prove  any  demand 
or  pointing  out  of  the  tools  and  implements,  in  order  to  sus- 
tain the  action.  If  they  were  necessary,  as  had  been  stated, 
and  were  actually  in  use  as  tools  and  implements  in  her  trade, 
so  as  to  be  plainly  distinguishable  as  such,  he  held  that  to  be 
sufficient. 

If  these  articles  had  been  so  intermingled  with  the  plain- 
tiff's other  property  that  the  officer  could  not  distinguish  them, 
a  neglect  to  claim  them  when  the  officer  was  about  to  attach 
the  whole  might  be  a  waiver:  Clapp  v.  Thomaa,  5  Allen,  158. 
This  point  was  carefully  noticed  by  the  judge,  and  under  his 
instructions  the  jury  must  have  found  that  the  articles  were 
plainly  distinguishable  as  tools  and  implements  of  the  plain- 
tiff's trade.  He  also  ruled  correctly  that  a  demand  was  not 
necessary  in  such  case.  In  attaching  articles  of  this  charac- 
ter, an  officer  is  a  trespasser:  Bean  v.  Hvibardy  4  Cush.  85; 
Davlin  v.  Stone,  4  Id.  359. 

3.  The  testimony  of  Mr.  Bonney  was  properly  rejected.  He 
was  unable  to  state  the  language  of  the  deceased  witness,  or 
even  the  substance  of  it.  The  rule  is  settled  that  when  proof 
is  offered  of  what  a  deceased  witness  has  testified  at  a  former 
hearing,  it  must  be  not  merely  of  a  part  of  it,  or  the  substance 
of  it,  but  the  whole  of  the  testimony  touching  the  matter  in 
controversy:  Commonwealth  v.  Richards,  18  Pick.  434  [29  Am. 
Dec.  608];  Warren  v.  Nichols,  6  Met.  261. 

Exceptions  overruled. 

TOOUI    AKD    iMPLBMEim    OF    TRADS,   WhAT    ASM,   WTTHIK    MXAHINO  OV 

ExBHPTiON  Laws:  See  PatUn  v.  Smith,  10  Am.  Deo.  166;  Da9\fcrtk  v.  Wood- 
ward, 20  Id.  631 ;  KeWurn  v.  Demming,  21  Id.  543,  and  note  considering  the 
question;  Spooner  v.  FUUlier,  21  Id.  579;  Knox  v.  Chadbtmme,  48  Id.  487: 
ffealff  y.  Baieman,  60  Id.  94;    W/utcomb  v.  Heid,  66  Id.  579;   GarrtU  ▼. 
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Patekin,  70  Id.  414,  OoddardY,  Chqfie,  79  Id.  796;  DcoMmy.  Ha^ward.  81 
Id.  731;  Henry  t.  SUMUm,  82  Id.  644. 

"NsoKSSABT,"  MxAimro  ow,  or  SiATun  Bzemttino  Tooia  avd  Iifn.s- 
MSNTS  07  Tbadb:  See  Heody  y.  Bateman,  60  Am.  Bea  94;  Oamtt  ▼.  Paidim, 
70  Id.  414. 

WaIYBR  07  PRIYILBaB  OV  CLADCniO  ABTXCLIS  A8  SXEMPT,  BT  FaH^TSB 

TO  Claim  Thxm  when  Lbvibd  upon:  See  Lynd  v.  PidxA^  82  Am.  Dec  79. 
The  principal  case  is  referred  to  in  Cojpp  v.  WiSktmB,  135  Mass.  405,  on  tiie 
point  that  if  goods,  which  are  exempt  from  attachment^  are  so  intermlngied 
with  ol^er  similar  goods,  which  are  not  exempt,  that  the  officer  cannot  dia- 
tinguish  them,  it  is  the  duty  of  the  owner  to  give  the  officer  notice  of  hia  in- 
tention to  rely  upon  the  exemption;  bnt  see  the  decision  in  thia  caae;  and 
see  the  principal  case  distinguished  in  Dow  ▼.  Chemyi  103  Id.  184,  in  h<ililing 
that  the  owner  of  property  exempt  from  attachment  had  waiyed  hia  privi- 
lege of  exemption. 

Offioer's  Liabiutt  fob  Lbytino  upob  Abticlbs  ExBicFT:  See  Vam 
Druor  v.  King^  16  Am.  Dec.  643,  and  note;  Lynd  ▼•  Piekeit  82  Id.  79.  Tha 
principal  case  is  cited  in  Dow  ▼.  Cheney,  103  Mass.  183,  to  the  point  that  tiia 
attachment  of  exempt  property  by  an  officer,  and  the  control  and  dominifln 
which  he  exercised  over  it  to  the  exdosion  of  the  debtor,  are  acts  snfficient 
to  constitute  a  conversion,  without  a  demand  or  refusal. 

Tbstimont  01  Dbobasbd  Witness  at  Forkbb  Trial,  how  Much  ov,  to 
BB  Proybd:  See  Wagers  ▼.  Dickey^  49  Am.  Dea  467;  Smery  t.  Fowter^  63 
Id.  627;  Jonet  v.  Ward^  64  Id.  590,  and  the  notes  thereta  Hie  principal 
case  is  approved  in  Costigan  v.  Lunt,  127  Mass.  366,  on  the  point  that  a  wit> 
ness  who  gives  the  testimony  of  a  deceased  witness  at  a  former  trial  ia  r^ 
quired  to  furnish  the  same  testimony. 

Thb  fbingipal  oasb  was  otted,  among  others,  in  WaUace  v.  BartitU^ 
108  Mass.  54,  to  the  point  that  the  well-settled  construction  of  danse  6, 
section  32,  chapter  133,  of  the  General  Statutes  of  Massachusetts^  exempt- 
ing the  tools,  implements,  and  fixtures  necessary  for  carrying  on  tiie  trmda 
or  business  of  a  debtor,  is  that  it  is  intended  for  the  protection  of  mecbanioi^ 
artisans,  handicraftsmen,  and  others  whose  manual  labor  and  skill  afford 
means  of  earning  their  livelihood,  and  it  has  aooordingly  been  applied  to 
tailon,  shoemakers,  millinera^  fiddlers,  and  carriage-makera. 


McDonald  v.  Sxellinq. 

[14  Allbh,  290.] 

Okb  is  Liablb  fob  Natubal  aud  Pbobablb  Conszqubnobs  or  hib  Nbo- 

LIOBNCB. 

Onb  whosb  Sbrvaivt  Nboliobnblt  Driybs  in  Public  Stbbbt  aoaixbt 
Slbioh  07  Anothbb,  thereby  causing  the  horse  drawing  the  eame  to 
become  frightened  and  run  away,  is  responsible  for  injuries  caused  to  a 
third  person  by  such  runaway  horse. 

Tort.  The  declaration  alleged  that  the  defendant's  servant 
carelessly  and  negligently  drove  his  sled  or  sleigh  in  the  city 
of  Boston  against  the  sleigh  of  one  Baker,  with  such  force  and 
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violence  as  to  break  it  to  pieces,  throwing  Baker  out,  frighten- 
ing his  horse,  and  causing  the  animal  to  escape  from  the  con- 
trol of  its  driver,  and  to  run  violently  along  Tremont  Street, 
around  a  comer  near  by,  into  Eliot  Street,  where  it  ran  over 
the  plaintiff,  his  sleigh  and  horse,  breaking  the  sleigh  to  pieces, 
injuring  the  plaintiff's  horse,  and  throwing  the  plaintiff  to  the 
ground,  breaking  his  collar-bone  and  otherwise  causing  him 
much  injury.  The  defendant  demurred  to  the  declaration  be- 
cause it  did  not  appear  that  the  defendant's  alleged  negligence 
was  the  proximate  cause  of  the  plaintiff's  injury  sufficient  to 
render  the  defendant  liable.  The  demurrer  was  overruled, 
and  judgment  ordered  for  the  plaintiff.  The  defendant  ap- 
pealed. 

/.  Nick&rsofiy  for  the  plaintiff. 
/.  L.  StcLehpoUj  for  the  defendant. 

By  Court,  Fobteb,  J.  The  question  raised  by  this  demurrer 
is,  whether  the  injury  received  by  the  plaintiff  was  so  remote 
from  the  negligent  act  of  the  defendant  that  the  action  cannot 
be  sustained,  although  the  plaintiff  was  injured  without  his 
own  fault,  and  would  not  have  been  injured  but  for  the  fault 
of  the  defendant.  How  far  at  common  law  is  one  guilty  of 
negligence  responsible  in  damages  for  the  consequences  re- 
sulting from  his  neglect? 

If  the  present  action  had  been  brought  against  a  town, 
under  circumstances  similar  to  those  disclosed  in  this  decla- 
ration, Marble  v.  Worcester^  4  Gray,  395,  wouid  be  a  decisive 
authority  in  favor  of  the  defendant.  The  liability  for  dam- 
ages caused  by  defects  in  highways  is  limited  to  cases  where 
the  defect  is  the  direct  and  immediate  cause  of  the  injury: 
Jenks  V.  WUhraham^  11  Id.  142.  But  this  statute  liability  is 
more  narrowly  restricted  than  the  rule  in  actions  at  common 
law  for  damages  caused  by  negligence,  in  which  it  is  perfectly 
well  settled  that  the  contributory  negligence  of  a  third  party 
is  no  defense,  where  the  defendant  has  also  been  guilty  of 
negligence  without  which  the  damage  would  not  have  been 
sustained:  Eaton  v.  Boston  and  Lowell  R.  R.j  11  Allen,  500. 
The  extent  of  the  defendant's  responsibility  cannot  therefore 
be  conclusively  determined  by  the  rule  of  3[arhle  v.  Worcester^ 
supra,  because  the  limits  of  liability  under  the  statate  as  to 
defects  in  public  ways  and  at  common  law  for  negligence  are 
not  identical.  These  cases  against  towns  can  be  reconciled 
with  general  principles  of  the  law  only  by  the  consideration 
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that  they  depend  exclusively  on  a  statute  provision, 
the  terms  of  which  they  are  strictly  confined. 

Opinions  upon  questions  of  marine  insurance  are  fi:eqaently 
quoted  to  illustrate  the  meaning  of  the  maxim,  Causa  proxima 
non  remota  spectatur.    The  exigencies  of  the  present  decision 
do  not  require  an  elaborate  examination  of  the  doctrine  in  its 
application  to  the  law  of  insurance;  but  a  few  observations 
may  be  useful.    Where  the  immediate  cause  of  loss  is  a  peril 
insured  against,  the  underwriters  are  not  exonerated  by  the 
fact  that  its  original  cause  was  something  not  covered  by  the 
policy.    They  are  liable  if  the  loss  ends  in  a  peril  insured 
against,  although  it  began  in  some  other  cause.    Thus  a  loss 
arising  immediately  from  a  peril  of  the  sea,  but  remotely  from 
the  negligence  of  the  master,  is  protected  by  the  policy;  but  it 
by  no  means  follows  that,  in  an  action  brought  against  the 
owner  or  master  for  such  negligence,  the  consequent  loss  ot 
the  cargo  could  not  be  included  in  the  measure  of  damages: 
Redman  v.  TTibon,  14  Mees.  &  W.  476.    On  the  contrary,  where 
a  master  unnecessarily  deviated  from  his  voyage,  and  during 
the  deviation  a  cargo  of  lime  was  wet  by  a  tempest,  and  the 
bark  was  thereby  set  on  fire  and  consumed,  the  owner  was 
held  liable  for  the  fault  of  his  agent,  the  master,  and  the  devi- 
ation was  deemed  to  be  sufficiently  the  proximate  cause  of  the 
loss  of  the  cargo:  Davis  v.  Oarrett^  6  Bing.  716.    In  a  recent 
insurance  cause,  one  learned  judge,  Willes,  J.,  said:  ''The  ordi- 
nary rule  of  assurance  law  is,  that  you  are  to  look  to  the  prox- 
imate and  imrqediately  operating  cause,  and  to  that  only"; 
and  another,  Erie,  C.  J.,  said:  ''The  words  are  to  be  construed 
with  reference  to  the  known  principle  pervading  insurance  law, 
Causa  proxima  non  remota  spectatur;  the  loss  must  be  connected 
with  the  supposed  cause  of  it,  and  in  the  relation  of  cause  and 
efiect,  speaking  according  to  common  parlance":  lonides  v. 
Universal  Ins,  Co,,  8  L.  T.,  N.  S.,  705;  Marsden  v.  City  and 
County  Ass.  Co.,  L.  R.  1  Com.  P.  232.     But  in  an  action  for 
damages  for  refusing  to  receive  a  ship  into  a  dock,  the  rule 
was  said  to  be  "that  the  damage  must  be  proximate  (not 
immediate),  and  fairly  and  reasonably  connected  with  the 
breach  of  contract  or  wrong.     As  to  what  is  so,  difierent 
minds  will  difier":  Wilson  v.  Newport  Dock  Co.,  L.  R.  1  Ex. 
186. 

Perhaps  the  truth  may  be  that  a  maxim  couched  in  terms 
so  general  as  to  be  necessarily  somewhat  indefinite  has  been 
indiscriminately  applied  to  difierent  classes  of  cases  in  difier- 


1 


Jan.  1867.]  McDonald  v.  Snellimo.  771 

ent  senses,  or  at  least  without  exactness  and  precision;  and 
that  this  is  the  real  explanation  of  the  circumstance  that 
eatisa  proxima^  in  suits  for  damages  at  common  law,  extends 
to  the  natural  and  probable  consequences  of  a  breach  of  con- 
tract or  tort;  while  in  insurance  cases  and  actions  on  our  high- 
way statute  it  is  limited  to  the  immediately  operating  cause  of 
the  loss  or  damage.  If  this  be  so,  the  frequent  reference  to  the 
maxim  in  cases  like  the  present  is  not  particularly  useful,  and 
certainly  not  conducive  either  to  an  accurate  statement  of 
principles  or  to  uniform  and  intelligible  results.  In  insur- 
ance causes,  the  maxim  is  resorted  to  as  furnishing  a  rule  by 
which  to  determine  whether  a  loss  is  attributable  to  a  peril 
against  which  the  contract  has  promised  indemnity;  and  its 
application  charges  as  frequently  as  it  exonerates  the  under- 
writer: Peters  v.  Warren  Insurance  Co,,  3  Sum.  389;  S.  C,  14 
Pet.  99;  HUlier  v.  Allegheny  County  Mut.  Ins,  Co.,  3  Pa.  St.  470 
[45  Am.  Dec.  656].  The  limits  of  liability  and  the  definition  of 
proximate  cause  in  the  law  of  insurance  are  too  narrow  and 
restricted  to  be  applied  to  the  present  case. 

Definitions  and  illustrations  drawn  from  other  branches  of 
the  law  may  afford  instructive  analogies,  but  for  controlling 
authorities  we  are  to  look  to  adjudications  in  actions  of  a  sim- 
ilar nature  to  the  present,  and  arising  upon  a  state  of  facts 
more  closely  resembling  those  now  under  consideration.  Here 
the  defendant  is  alleged  to  have  been  guilty  of  culpable  neg- 
ligence. And  his  liabilty  depends,  not  upon  any  contract  or 
statute  obligation,  but  upon  the  duty  of  due  care  which  every 
man  owes  to  the  community,  expressed  by  the  maxim,  Sic 
utere  tv^  ut  alienum  non  Isedas, 

Where  a  right  or  duty  is  created  wholly  by  contract,  it  can 
only  be  enforced  between  the  contracting  parties.  But  where 
the  defendant  has  violated  a  duty  imposed  upon  him  by  the 
common  law,  it  seems  just  and  reasonable  that  he  should  be 
held  liable  to  every  person  injured  whose  injury  is  the  natural 
and  probable  consequence  of  the  misconduct.  In  our  opinion, 
this  is  the  well-established  and  ancient  doctrine  of  the  com- 
mon law,  and  such  a  liability  extends  to  consequential  inju- 
ries by  whomsoever  sustained,  so  long  as  they  are  of  a  char- 
acter likely  to  follow,  and  which  might  reasonably  have  been 
anticipated  as  the  natural  and  probable  result  under  ordinary 
circumstances  of  the  wrongful  act.  The  damage  is  not  too 
remote  if,  according  to  the  usual  experience  of  mankind,  the 
result  was  to  be  expected.    This  is  not  an  impracticable  or 
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unlimited  sphere  of  accountabilitj  extending  indefinitely  to 
all  possible  contingent  consequences.  An  action  can  be  main- 
tained only  where  there  is  shown  to  be,  first,  a  misfeasance  or 
negligence  in  some  particular  as  to  which  there  was  a  dutj 
towards  the  party  injured  or  the  community  generally;  and 
secondly,  where  it  is  apparent  that  the  harm  to  the  person  or 
property  of  another  which  has  actually  ensued  was  reason- 
ably likely  to  ensue  from  the  act  or  omission  complained  of. 

Two  recent  cases,  both  much  considered,  sound  and  consist- 
ent* with  each  other,  well  illustrate  the  true  rule  of  law.  A 
druggist  who  carelessly  labeled  belladona,  a  deadly  poison^  as 
extract  of  dandelion,  a  harmless  medicine,  and  sent  it  so  labeled 
into  the  market,  was  held,  by  the  court  of  appeals  in  New 
York,  liable  in  damages,  after  it  had  passed  through  seyeral 
intervening  hands,  had  been  purchased  of  an  apothecary,  and 
administered  by  the  plaintifif  to  his  wife,  who  was  injured  by 
using  it  as  a  medicine  in  consequence  of  the  false  label:  Thomas 
V.  Winchester  J  6  N.  Y.  397  [57  Am.  Dec.  455].  Here  the  dealer 
owed  to  the  public  a  duty  not  to  expose  human  life  to  danger 
by  fasely  labeling  a  noxious  drug  and  selling  it  in  the  market 
as  a  harmless  article.  To  do  so  was  culpable  and  actionable 
negligence  towards  all  likely  to  be,  and  who  in  fact  were,  in- 
jured by  the  mistake.  And  the  injury  that  did  follow  was  the 
natural  and  easily  foreseen  result  of  the  carelessness. 

On  the  other  hand,  where  one  article,  black  oxide  of  manga- 
nese, in  itself  harmless,  which  became  dangerous  only  by  being 
combined  with  another,  was  sold  by  mistake,  the  plaintiff,  who 
purchased  it  of  a  third  party  and  mixed  it  with  another  sub- 
stance, the  combination  with  which  caused  a  dangerous  explo- 
sion, was  held  by  this  court  to  have  no  right  of  action  against 
the  original  vendor  who  made  the  mistake,  for  the  damages 
caused  by  the  explosion:  Davidson  v.  Nicholsy  11  Allen,  514. 
The  mistake  in  regard  to  an  article  in  its  own  nature  ordi- 
narily harmless,  in  the  absence  of  contract  or  false  represen- 
tation, was  not  a  violation  of  any  public  duty,  or  negligence 
of  such  a  wrongful  and  illegal  character  as  to  render  the  party 
who  made  it  liable  for  its  consequences  to  third  persons.  Nor 
was  it  a  natural  and  probable  consequence  of  such  a  mistake 
that  this  ordinarily  innocuous  substance  would  bo  mixed  v^th 
another  chemical  agent,  become  explosive  by  the  combination, 
and  a  tliird  party  be  thereby  injured. 

It  is  clear  from  numerous  authorities  that  the  mere  circum- 
itance  that  there  have  inter venod,  between  the  wrongful  cause 
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and  the  injurious  consequence,  acts  produced  by  the  volition 
of  animals  or  of  human  beings,  does  not  necessarily  make  the 
result  so  remote  that  no  action  can  be  maintained.  The  test 
is  to  be  found,  not  in  the  number  of  intervening  events  or 
agents,  but  in  their  character,  and  in  the  natural  and  prob- 
able connection  between  the  wrong  done  and  the  injurious 
consequence.  So  long  as  it  affirmatively  appears  that  the 
mischief  is  attributable  to  the  negligence  as  a  result  which 
might  reasonably  have  been  foreseen  as  probable,  the  legal 
liabi)Hy  continues. 

There  can  be  no  doubt  that  the  negligent  management  of 
horses  in  the  public  street  of  a  city  is  so  far  a  culpable  act 
that  any  party  injured  thereby  is  entitled  to  redress.  Who- 
ever drives  a  horse  in  a  thoroughfare  owes  the  duty  of  due 
care  to  the  community,  or  to  all  persons  whom  his  negligence 
may  expose  to  injury.  Nor  is  it- open  to  question  that  the 
master  in  such  a  case  is  responsible  for  the  misconduct  of  his 
servant. 

Applying  these  principles  more  closely  to  the  facts  set  forth 
in  this  declaration  and  admitted  by  the  demurrer,  we  find 
that  by  careless  driving  the  defendant's  sled  was  caused  to 
strike  against  the  sleigh  of  one  Baker  with  such  violence  as 
to  break  it  in  pieces,  throwing  Baker  out,  frightening  his  horse, 
and  causing  the  animal  to  escape  from  the  control  of  its  driver 
and  to  run  violently  along  Tremont  Street,  round  a  comer 
near  by,  into  Eliot  Street,  where  he  ran  over  the  plaintiff  and 
his  sleigh,  breaking  that  in  pieces  and  dashing  him  on  the 
ground.  Upon  this  statement,  indisputably  the  defendant 
would  be  liable  for  the  injuries  received  by  Baker  and  his 
horse  and  sleigh.  Why  is  he  not  also  responsible  for  the  mis- 
chief done  by  Baker's  horse  in  its  flight?  If  he  had  struck 
that  animal  with  a  whip  and  so  made  it  run  away,  would  he 
not  be  liable  for  an  injury  like  the  present?  By  the  fault  and 
direct  agency  of  his  servant  the  defendant  started  the  horse 
in  uncontrollable  flight  through  the  streets.  As  a  natural  con- 
sequence, it  was  obviously  probable  that  the  animal  might  run 
over  and  injure  persons  traveling  in  the  vicinity.  Every  one 
can  plainly  see  that  the  accident  to  the  plaintiff  was  one  very 
likelv  to  ensue  from  the  careless  act.  We  are  not  therefore 
dealing  with  remote  or  unexpected  consequences,  not  easily 
foreseen  nor  ordinarily  likely  to  occur,  and  the  plaintiff's  case 
falls  clearly  within  the  rule  already  stated  as  to  the  liability 
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of  one  guilty  of  negligence  for  the  consequential  damages 
suiting  therefrom. 

These  views  are  fortified  by  numerous  decisions,  to  a  few  of 
which  it  may  be  expedient  to  refer.     It  was  recently  held  by 
this  court  that  when  a  horse  was  turned  loose  on  the  highway, 
and  there  kicked  a  colt  running  by  the  side  of  its  dam,  the 
owner  of  the  horse  is  liable  for  that  damage:  Barnes  v.  Chapin^ 
4  Allen,  444.  We  cannot  distinguish  between  the  different  ways 
of  letting  a  horse  loose  upon  the  street;  whether  by  leaving  him 
there  untied,  or  leaving  a  gate  open,  or,  as  in  the  present  case, 
by  driving  against  him,  and  thus  causing  him  to  run  away. 
In  PoweU  V.  Deveney^  3  Gush.  800  [50  Am.  Dea  738],  the  de- 
fendant's servant  left  a  truck  standing  beside  a  sidewalk  in  a 
public  street,  with  the  shafts  shored  up  by  a  plank  in  the  usual 
way.    Another  truckman  temporarily  left  his  loaded  truck 
directly  opposite  on  the  other  side  of  the  same  street,  after 
which  a  third  truckman  tried  to  drive  his  truck  between  the 
two  others.     In  attempting  to  do  so  with  due  care,  he  hit  the 
defendant's  truck  in  such  a  manner  as  to  whirl  its  shafts  round 
on  the  sidewalk  so  that  they  struck  the  plaintiff  who  was 
walking  by,  and  broke  her  leg.     For  this  injury  she  was 
allowed  to  maintain  her  action,  the  only  fault  imputable  to 
the  defendant  being  the  careless  position  in  which  the  truck 
was  left  by  his  servant  on  the  street,  which  was  treated  as  the 
sole  cause  of  the  breaking  of  the  plaintiff's  leg,  and  in  legal 
contemplation  sufficiently  proximate  to  render  the  defendant 
responsible.    See  also  PoweU  v.  Salisbury y  2  Younge  &  J.  391; 
Vandenburgh  v.  Truaa,  4  Denio,  464  [47  Am.  Dec.  268];  Rigby 
V.  Hemtty  5  Ex.  240;  Oreeidand  v.  C/iapZtn,  5  Id.  245;  Mop- 
riaon  v.  DaviSj  20  Pa.  St.  175  [57  Am.  Dec.  695];  Lynch  v. 
Nurdiny  1  Q.  B.  29;  Thomas  v.  Winchester ^  supra j  and  cases 
there  cited.    When  a  horse  strayed  on  the  highway  and  there 
viciously  and  violently  kicked  a  child,  the  owner  was  held 
not  liable  in  the  absence  of  evidence  that  he  knew  the  animal 
was  in  the  habit  of  kicking;  because  the  act  was  not  one 
which  it  was  in  the  ordinary  course  of  nature  for  a  horse  of 
common  temper  and  disposition  to  do:   Cox  v.  Burbidge^  32 
L.  J.,  N.  S.,  C.  P.  89.     See  also  Cooke  v.  Waring,  32  Id.  Ex.  262. 
But  two  years  later  the  same  court  held  a  defendant  liable 
who  had  negligently  left  insecure  a  gate  which  he  was  bound 
lo  repair,  in  consequence  of  which  his  horse  strayed  into  the 
field  of  an  adjoining  proprietor  and  there  kicked  another  horse; 
because  this  was  the  natural  consequence  of  two  horses  meet- 
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ing  under  such  circumstances,  and  such  an  injury  produced 
by  such  an  animal  was  deemed  to  be  the  proximate  conse* 
quence  of  the  defendant's  negligence:  Lee  v.  Riley,  34  L.  J., 
N.  S.,  C.  P.  212.  See  also  Reed  v.  Edwards,  34  Id.  C.  P.  31. 
In  a  case  where  the  defendant  left  on  the  street  exposed  for 
sale  a  machine  for  crushing  oil  cake  between  rollers,  into  the 
cogs  of  which  a  little  child  put  his  fingers  while  another  boy 
turned  the  handle,  and  the  fingers  were  crushed,  the  court 
held  that  the  act  was  too  remote;  and  Bramwell,  B.,  said: 
'^  The  defendant  was  no  more  liable  than  if  he  had  exposed 
goods  colored  with  a  poisonous  paint,  and  the  child  had 
sucked  them";  but  the  same  baron  added:  "Further,  I  can 
see  no  evidence  of  negligence  in  him.  If  his  act  in  exposing 
this  machine  was  negligence,  will  his  act  in  exposing  it  again 
be  called  willfully  mischievous?  If  that  could  not  be  said, 
then  it  is  not  negligence,  for  between  negligence  and  willful 
mischief  there  is  no  difference  but  of  degree":  Mangan  v. 
Atherton,  L.  R.  1  Ex.  239.  This  case  has  no  tendency  and 
indicates  no  intention  to  overrule  Dixon  v.  Bell,  5  Maule  &  S. 
198,  in  which,  an  injury  having  been  received  from  a  loaded 
gun,  Lord  EUenborough  held  the  owner  liable  for  leaving  a 
dangerous  instrument  in  a  state  capable  of  doing  mischief 
although  the  mischief  was  caused  by  a  girl  taking  it  up,  point- 
ing it  at  a  child,  and  snapping  the  trigger  after  the  priming 
had  be«n  withdrawn. 

It  may  npt  always  be  easy  to  determine  whether  any  parti- 
cular act  of  negligence  is  of  such  a  character  as  to  render  the 
party  guilty  of  it  liable  to  third  persons;  or  whether  the  ensu- 
ing consequences  are  so  far  natural  and  probable  as  to  impose 
a  liability  for  them  in  damages.  Cases  may  be  put,  falling 
very  near  the  dividing  line,  and  no  rule  can  be  laid  down  in 
advance  which  will  determine  all  with  precision.  But  the 
difficidty  of  applying  a  principle  is  a  poor  argument  against 
its  validity,  unless  one  more  satisfactory  can  be  proposed  in 
its  stead.  There  may  be  discrepancies  and  want  of  uniform- 
ity in  the  application  of  the  principle  to  the  facts  of  particular 
cases,  but  all  the  authorities  cited  concur  in  the  support  of 
the  doctrine  we  have  stated,  and  agree  as  to  the  rule  by  which 
the  extent  of  liability  for  consequential  damages  resulting  from 
negligence  ought  to  be  determined. 

In  the  opinion  of  a  majority  of  the  court,  the  demurrer  in 
the  present  case  must  be  overruled,  because  on  the  statementi 
of  the  declaration  the  plaintiff's  injury  does  not  appear  to  be 
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■o  remote  from  the  negligence  of  the  defendant  as  to  exonerate 
the  latter  from  liability.  When  Buch  a  question  is  raised  by 
the  pleadings  or  arises  upon  agreed  or  undisputed  facts,  it  is 
matter  of  law;  but  where  the  evidence  is  contradictory,  or  the 
inferences  to  be  drawn  from  it  are  uncertain,  the  jury  must 
determine  by  a  verdict  whether  the  feu^ts  fall  within  the  role 
of  law  to  be  laid  down  on  the  subject:  Wilson  y.  Newport  Dock 
Co.,  L.  R.  1  Ex.  186. 
Demurrer  overruled. 


0ns    IB    LlABLS    VOR    NaTUBAL    AHD    PBOBABLB    CONSBQUKirGBS    OF    HB 

Tortious  Acis:  Thomas  y.  Winehealer,  57  Am.  Dec  455»  «ad  note;  Aforrimm 
T.  Davis,  67  Id.  695;  ScoUr,  ffunier,  84  Id.  542;  compare  Sj^an  v.  New  York 
Central  S,  R.,  91  Id.  49,  and  note;  Lacbaieanna  etc  B.  R,  v.  Ckenemik,  91 
Id.  168;  although  intervening  events  or  agencies  oantribnted  to  the  injuiy: 
Derrp  v.  FUtner,  118  Mass.  134;  Norton  y.  Eastern  R,  R.,  113  Id.  370.  So 
one  who  negligently  osea  a  dangerous  instrument  or  article,  or  causes  or 
authorizes  its  use  by  another  in  such  a  manner  or  under  such  circum- 
stances that  he  has  reason  to  know  that  it  is  likely  to  produce  injury, 
is  responsible  for  the  natural  and  probable  consequences  of  his  act  to  any 
person  injured  who  is  not  himself  in  fault:  Carter  v.  Toume,  98  Id.  568; 
WelUnffton  v.  Downer  Kerosene  Oil  Companif,  104  Id.  68.  If,  therefore,  an 
apothecary  negligently  sells  a  poison  as  and  for  a  harmless  medicine  to  A, 
who  procures  it  for  the  purpose  of  administering  it  to  B,  and  gives  B  a 
dose  of  it,  from  the  effects  of  which  B  dies,  the  apothecary  is  responaibla 
therefor:  Norton  v.  SewaU,  106  Id.  144.  But  a  common  cairier  who  negli- 
gently delays  to  send  forward  goods  delivered  to  him  for  transportation  is 
not  liable  for  an  injury  to  the  goods  by  a  peril  excepted  in  the  contract  of 
carriage,  happening  without  his  fault:  Hoadiey  v.  Northern  TransporteUion 
Co.,  115  Id.  308;  compare  MkhaeU  v.  New  Torh  Central  R,  R.,  84  Am.  Dec 
415,  and  cases  in  note;  Read  v.  Spaulding,  84  Id.  426.  If  a  horse  escapes 
from  the  control  of  the  owner's  agent^  through  his  negligence,  and  after  run- 
ning some  distance  enters  upon  a  railroad  track  at  a  point  where  there  are 
no  barriers,  on  which  it  is  injured  at  some  distance  farther,  if  the  jury  find 
that  the  injury  was  likely  to  happen  as  a  natural  and  probable  consequence 
of  such  negligence,  so  that  the  nogUgenoe  might  in  their  judgment  be  con- 
sidered to  be  a  contributory  cause  of  the  injuiy,  the  owner  of  the  horse  is  not 
entitled  to  recover:  Amsteinv.  Oardner,  134  Mass.  11;  and  in  an  action  to 
recover  for  injuries  caused  by  the  defendant's  negligence,  to  which  the  fault 
of  another  contributed,  the  defendant's  liability  is  not  affected  by  the  &ct 
that  the  fault  of  such  person  was  not  negligence,  but  voluntary  intermed- 
dling, if  it  was  conduct  which  the  defendant  should  have  apprdiended  and 
provided  against:  Lane  v.  Atlantic  Works,  111  Id.  141.  In  an  action  against 
a  railroad  company  for  the  negligent  loss  by  fire  of  grain  stored  in  an  ele- 
vator, where  it  appeared  that  the  elevator  was  on  a  wharf  several  hundred 
feet  from  the  track  near  which>the  fire  occurred,  and  the  iatervening  space 
was  mostly  covered  with  water,  the  possibility  of  its  destruction  by  fire, 
communicated  from  such  a  distance,  is  too  remote  to  justify  a  finding  solely 
upon  the  evidence  afforded  by  the  loss  of  the  elevator,  that  in  reference  to 
the  grain  contained  in  it,  the  company  did  not  use  duo  care:  Barron  v.  £1- 
dridget  100  Id.  461.    The  principal  case  is  cited  to  the  foregoing  propo- 
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•itions.  It  U  also  eited  in  BiBman  t.  IndianapoUa  etc  J?.  J?.,  76  Ind.  171,  u 
diBcoBsing  and  explaining  the  tme  force  and  meaning  of  the  maxim,  Cauaa 
prooBtma  non  remota  tpeetaiur,  and  quoted  in  Kellogg  v.  Chicago  eie.  R*y,  26 
Wia.  278,  as  laying  down  the  law  on  this  point  with  great  accuracy  and  pre- 
cision; it  is  referred  to  in  Dietrich  v.  Inhabitants  qf  NorUtampton^  138  Mass. 
17,  on  the  question  of  remoteness  between  the  wrongful  act  and  the  injury, 
and  cited  in  Bottom  etc,  B,  B,  v.  Shanly,  107  Id.  578,  to  the  point  that  the 
case  of  MarbU  v.  Worcester,  4  Gray,  395,  is  to  be  limited  in  its  application 
to  actions  against  towns. 

This  frincifal  cask  is  also  oitbd  in  French  y.  Vimng,  102  Mass.  136,  to 
the  point  that  if  a  vendor  of  hay  knew  that  it  had  a  defect  about  it,  or  had 
met  with  an  accident  that  rendered  it  not  only  unsuitable  for  the  use  de- 
signed, but  dangerous  or  poisonous,  it  would  plainly  be  a  violation  of  good 
faith,  and  an  illegal  act  to  sell  it  without  disclosing  its  condition;  in  Lyons 
V.  JUerrick,  105  Id.  77,  to  the  point  that  in  actions  of  tort  the  plaintiff  ia  not 
obliged  to  prove  allegations  not  essentially  descriptive  or  so  connected  with 
material  averments  that  they  cannot  be  separated;  and  it  is  referred  to  in 
Tuttle  V.  l^ravelers*  Ins,  Co,,  13i  Id.  177,  on  the  point  that  under  a  policy  of 
insurance  against  accident,  providing  that  no  claim  shall  be  made  under  it 
**  when  the  death  or  injury  may  have  happened  in  consequence  of  exposure 
to  any  obvious  or  unnecessary  danger,'*  no  recovery  could  be  had  for  the 
death  of  the  assured  caused  by  his  being  struck  by  a  railroad  train  while 
running  along  the  track  in  iroat  of  it  in  the  night-time,  for  the  purpose  of 
getting  on  a  train  approaching  in  an  opposite  direction  on  a  parallel  track. 


Gushing  v.  Breed. 

[14  Allsk,  876.  J 

PltOPMCTY  IN  Grain  Sold,  OoNSTrruriNa  Part  of  Mass  in  Elevatob, 
PAflBBa  TO  VsNDBi  WITHOUT  SEPARATION,  and  the  vendee  becomes  a 
tenant  in  oommon  with  the  vendor,  where  the  vendor  gives  an  order  on 
the  proprietors  of  the  elevator  to  deliver  the  grain  sold  to  the  vendee, 
and  the  elevator  proprietors  accept  the  order,  and  agree  thenceforward 
to  hold  that  quantity  for  the  vendee. 

Contract  to  recover  the  price  of  five  hundred  bushels  of 
oats.  The  answer  admitted  the  sale  and  delivery  of  105 
bushels,  and  offered  judgment  for  the  price  thereof,  but  denied 
the  sale  and  delivery  of  the  remainder.  The  plaintifiTs,  who 
were  the  owners  of  a  cargo  of  oats,  amounting  to  6,695  bush- 
els, in  two  bins  in  the  Merchants'  Grain  Elevator  in  Boston, 
agreed  to  sell  to  the  defendants  five  hundred  bushels  thereof 
at  ninety-one  cents  per  bushel,  and  gave  an  order  upon  the 
proprietors  of  the  elevator  to  deliver  that  quantity  to  the  de- 
fendants. This  order  was  accepted  by  the  elevator  proprietors 
in  the  usual  manner,  by  retaining  and  entering  it  in  their 
books,  and  on  the  same  day  they  delivered  to  the  defendants 
105  bushels.    A  fire  afterwards  occurred  in  the  elevator,  ren- 
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Bering  the  oats  remainiDg  in  it  nearly  worthless.  The  judge 
who  tried  the  case,  without  a  jury,  ruled  that,  upon  the  facts, 
there  was  no  such  change  of  title  to  the  grain,  except  as  to  the  | 

105  bushels,  as  to  make  the  defendants  liable  for  the  price;  i 

and  held  that  the  plaintiffs  were  only  entitled  to  recoyer  for  ( 

the  105  bushels.    The  plaintiffs  alleged  exceptions. 

W.  Oaston  and  W.  A.  Field,  for  the  plaintiffs. 

C  B.  Ooodrich  and  L  /.  Aiuiin,  for  the  defendants. 

By  Court,  Cel^pman,  J.  The  use  of  elevators  for  the  storage 
of  grain  has  introduced  some  new  methods  of  dealing,  but  the 
rights  of  parties  who  adopt  these  methods  must  be  determined 
by  the  principles  of  the  common  law.  The  proprietors  of  the 
eleyator  are  the  agents  of  the  yarious  parties  for  whom  they 
act.  When  several  parties  have  stored  various  parcels  of 
grain  in  the  elevator,  and  it  is  put  into  one  mass,  according 
to  a  usage  to  which  they  must  be  deemed  to  have  assented, 
they  are  tenants  in  common  of  the  grain.  Each  is  entitled  to 
such  a  proportion  as  the  quantity  placed  there  by  him  bears 
to  the  whole  mass.  When  one  of  them  sells  a  certain  num- 
ber of  bushels,  it  is  a  sale  of  property  owned  by  him  in  com- 
mon. It  is  not  necessary  to  take  it  away  in  order  to  complete 
the  purchase.  If  the  vendor  gives  an  order  on  the  agents  to 
deliver  it  to  the  vendee,  and  the  agents  accept  the  order,  and 
agree  with  the  vendee  to  store  the  property  for  him,  and  give 
him  a  receipt  therefor,  the  delivery  is  thereby  complete,  and 
the  property  belongs  to  the  vendee.  The  vendor  has  nothing 
more  to  do  to  complete  the  sale,  nor  has  he  any  further  do> 
minion  over  the  property.  The  agent  holds  it  as  the  property 
of  the  vendee,  owned  by  him  in  common  with  the  other  grain 
in  the  elevator.  It  is  elementary  law  that  a  tenant  in  com- 
mon of  personal  property  in  the  hands  of  an  agent  may  sell 
the  whole  or  any  part  of  his  interest  in  the  property,  by  the 
method  above  stated,  or  by  any  other  method  equivalent  to  it* 
Actual  separation  and  taking  away  are  not  necessary  to  com- 
plete the  sale.  A^  to  the  property  sold,  the  agent  acts  for  a 
new  principal,  and  holds  his  property  for  him.  The  law  is 
the  same  whether  the  proprietors  are  numerous  or  the  vendor 
and  vendee  are  owners  of  the  whole.  If  the  vendee  resells  the 
whole  or  a  part  of  what  he  has  purchased,  his  vendee  may,  by 
the  same  course  of  dealing,  become  also  a  tenant  in  commmi 
as  to  the  part  which  he  has  bought 
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This  is  not  like  the  class  of  sales  where  the  vendor  retains 
the  possession,  because  there  is  something  further  for  him  to 
do,  such  as  measuring  or  weighing  or  marking,  as  in  Scudder 
V.  Worater,  11  Gush.  573;  nor  like  the  case  of  Weld  v.  Cutler^ 
2  Gray,  195,  where  the  whole  of  a  pile  of  coal  was  delivered 
to  the  vendee  in  order  that  he  might  make  the  separation. 
But  the  property  is  in  the  hands  of  an  agent;  and  the  same 
person  who  was  the  agent  of  the  vendor  to  keep,  becomes  the 
agent  of  the  vendee  to  keep;  and  the  possession  of  the  agent 
becomes  the  possession  of  the  principal:  Hatch  v.  Bayley,  12 
Cush.  27,  and  cases  cited.  The  tenancy  in  common  results 
from  the  method  of  storage  which  has  been  agreed  upon,  and 
supersedes  the  necessity  of  measuring,  weighing,  or  separating 
the  part  sold. 

No  delivery  is  necessary  to  a  tenant  in  common:  Beaumont 
▼.  Cranej  14  Mass.  400. 

Upon  these  principles,  the  plaintiffs  are  entitled  to  recover 
the  amount  due  them  for  the  property  thus  sold  and  delivered 
to  the  defendants.  The  damage  occasioned  to  this  property 
by  the  fire  must  be  borne  by  the  defendants  as  owners  of  the 
property. 

Exceptions  sustained. 


Pbopebtt,  whitheb  Vasseb  zr  Soiob  Act  is  Nbobuabt  to  Idsntot 
-OoODM  Sold:  See  Whulow  v,  Leonard^  62  Am.  Dec.  364,  and  note;  Bewett  r, 
Eaton,  70  Id.  471;  Nichobon  t.  Tayhr,  72  Id.  728.  A  sale  of  barrels  of  floor, 
part  of  a  larger  quantity  on  storage  at  a  railroad  depot,  and  a  presentation  to 
and  acceptance  of  an  order  therefor  on  the  railroad  company,  in  accordance 
with  the  nsage  of  the  business,  was  held  complete,  and  the  subsequent  loss 
•of  the  flour  while  stored  at  the  depot  fell  on  the  purchaser:  Newhall  v.  Lang- 
dan,  39  Ohio  St.  96;  HaU  v.  Boston  etc.  B.  R.,  14  Allen,  443;  S.  C,  post,  p. 
783.  So  where  grain,  part  of  a  larger  quantity  lying  in  bulk  on  storage  in  a 
warehouse,  is  sold,  the  delivery  of  an  order  therefor  upon  the  warehouseman 
authorizes  him  to  make  the  separation  or  appropriation  necessary  to  complete 
the  sale,  and  if  that  is  accomplished,  either  by  actual  separation  or  by  appro- 
priation to  the  use  or  credit  of  the  purchaser,  in  the  usual  mode  of  transact- 
ing the  business  of  the  warehouse,  he  acquires  the  title,  right  of  possession, 
and  constructive  possession:  KeeUrY,  Chodwin,  111  Mass.  491.  The  princi- 
pal case  is  cited  to  the  foregoing  propositions. 

OwNXRS  BiooMX  Tenants  nr  Common  or  Grain  Mixxd  with  thxib 
Consent  bt  Wabbhoitsembn  in  Common  Mass:  DoU  v.  Olmatead,  86  Am. 
Dec.  397;  S.  C.  89  Id.  386;  and  see  Chase  v.  Washburn,  69  Id.  623,  and  note. 
The  principal  case  is  cited  to  this  point  in  Sexton  v.  Graham,  63  lowa^  187» 
199;  Nelson  v.  Broum,  63  Id.  666. 

The  principal  case  is  also  cited  in  Shaituck  v.  Oreen,  104  Mass.  46,  to 
the  point  that  the  possession  of  an  agent  or  of  a  tenant  in  common,  holding  the 
goods  for  the  vendor,  and  as  his  property,  and  not  adversely,  is  the  construo- 
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ti^e  poasaBsion  of  the  vendor;  and  if  he  sells  the  goods  thus  held  aa  hia,  a 
warranty  of  title  is  implied;  and  in  ToumsenU  v.  Hargraves,  118  Id.  33*2,  to 
the  point  that  where  a  warehonseman  is  notified  of  a  sale  of  the  gooda  stored* 
and  undertakes  to  deal  with  and  hold  them  for  the  purchaser,  the  wardiouao- 
man  becomes  the  agent  of  the  purchaser,  and  holds  possession  for  his  prmcs- 
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Sbabs  v.  Eastern  Railroad  Company. 

[14  AXJUIH,  4S8.] 

iLftiT.^oAi^  CoMPANT,  vr  ADYEsensao  Tnon  whbv  icb  TaaxHa  Ruh,  Aai 
WITH  HoLDXBfl  OT  TiGKBTB  that  Its  trains  will  run  at  the  thnes  adTcr- 
tised,  but  with  aa  implied  reservation  of  a  power  to  change  the  tunes 
upon  giving  reasonable  notice. 

BlASONABLE  NOTIOB  OF  ChANOB  0 J  TdCI,  AS  AbTKBTISKD  TS  NkWBPAP^U^ 

WHKir  Railroad  Tbain  will  Run,  m  not  Givzh  to  one  iriio  previooslj 
purchased  tickets  in  accordance  with  the  advertisement,  by  posting  up 
handbills  in  the  cars  and  stations,  without  his  kaowledge,  announcing  ihm 
ehange. 
bnuas  Cohtbact  cannot  bb  Oontboixkd  or  Vabib]>  bt  UaaoB;  and 
therefore,  where  a  railroad  company  advertises  the  times  when  its  trains 
will  run,  and  sells  tickets  accordingly,  evidence  of  a  usage  of  the  com«» 
pany  to  change  the  times  of  running  trains,  without  giving  reaBooabls 
notice  thereof,  is  inadmissible. 

Action  containing  one  count  in  contract  and  one  in  tort 
The  defendants,  common  carriers  of  passengers,  published 
daily  advertisements  of  their  regular  trains  in  the  Boston  Daily 
Advertiser,  Post,  and  Courier,  announcing  that  a  train  would 
leave  Boston  for  Lynn  at  9:30,  p.  m.,  except  on  Wednesdays 
and  Saturdays.  The  plaintiff,  who  had  consulted  the  adver- 
tisement, purchased  a  package  of  five  tickets  between  Boston 
and  Lynn.  The  tickets  did  not  specify  any  particular  train, 
but  each  purported  to  be  good  for  one  passage  during  the  year 
between  the  places.  One  Friday  the  plaintiff  came  to  Boston 
on  a  forenoon  train;  and  in  the  evening,  shortly  after  9  o'clock, 
went  to  the  defendants'  station  at  Boston,  for  the  purpose  of 
taking  the  9:30  train  to  Lynn.  He  was  informed  that  the 
train  had  been  postponed  until  11:15,  on  account  of  an  ex- 
hibition in  Boston,  and  he  thereupon  hired  a  buggy  and  drove 
to  Lynn.  Printed  handbills  announcing  that  the  train  would 
be  postponed  were  posted  in  the  cars  and  stations^on  that  day, 
but  the  plaintiff  did  not  see  them.  The  defendants  had  been 
accustomed  to  frequently  postpone  this  train,  and  to  give  notice 
thereof  in  this  manner,  and  offered  to  prove  a  usage  to  that 
effect,  if  competent.    It  was  agreed  that  if^  upon  the  foregoing 
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facts,  the  plaintiff  was  entitled  to  recover,  judgment  should  be 
entered  in  his  fayor  for  ten  dollars,  without  costs.  Judgment 
was  giTen  for  the  defendants,  and  the  plaintiff  appeals. 

/.  L,  StackpoUf  for  the  plaintiff. 
C  P.  Judd^  for  the  defendants. 

By  Court,  Chapman,  J.  If  this  action  can  be  maintained,  it 
must  be  for  the  breach  of  the  contract  which  the  defendants 
made  with  the  plaintiff.  He  had  purchased  a  package  of  tick- 
ets entitling  him  to  a  passage  in  their  cars  for  each  ticket  from 
Boston  to  Lynn.  This  constituted  a  contract  between  the 
parties:  ChcTiey  v.  Boston  and  FaU  River  R,  £.,  11  Met.  121 
[45  Am.  Dec.  190];  Boston  and  LaweU  R,  R,  v.  Proctor,  1  Allen, 
267  [79  Am.  Dec.  729];  Najae  v.  Boston  and  Lowell  R.  J?.,  7 
Id.  329.  The  principal  question  in  this  case  is,  What  are  the 
terms  of  the  contract?  The  ticket  does  not  express  all  of  them, 
A.  public  advertisement  of  the  times  when  their  trains  run 
enters  into  the  contract,  and  forms  a  part  of  it:  DenXon  y.  Great 
Northern  R%  5  El.  &  B.  860.'  It  is  an  offer  which,  when  once 
publicly  made,  becomes  binding  if  accepted  before  it  is  re- 
tracted: Boston  and  Maine  R,  R,  v.  Bartlett,  8  Gush.  227.  Ad- 
vertisements offering  rewards  are  illustrations  of  this  method  of 
making  contracts.  But  it  would  be  unreasonable  to  hold  that 
advertisements  as  to  the  time  of  running  trains,  when  once 
made,  are  irrevocable.  Railroad  corporations  find  it  neces- 
sary to  vary  the  time  of  running  their  trains,  and  they  have 
a  right,  under  reasonable  limitations,  to  make  this  variatioUi 
even  as  against  those  who  have  purchased  tickets.  This 
reserved  right  enters  into  the  contract,  and  forms  a  part  of  it. 
The  defendants  had  such  a  right  in  this  case. 

But  if  the  time  is  varied,  and  the  train  fails  to  go  at  the 
appointed  time,  for  the  mere  convenience  of  the  company  or  a 
portion  of  their  expected  passengers,  a  person  who  presents 
himself  at  the  advertised  hour  and  demands  a  passage  is  not 
bound  by  the  change  tmless  he  has  had  reasonable  notice  of  it. 
The  defendants  acted  upon  this  view  of  their  duty,  and  gave 
certain  notices.  Their  trains  had  been  advertised  to  go  from 
Boston  to  Lynn  at  9:30,  p.  m.,  and  the  plaintiff  presented  him- 
self, with  his  ticket,  at  the  station  to  take  the  train;  but  was 
there  informed  that  it  was  postponed  to  11:16.  The  postpone- 
ment had  been  made  for  the  accommodation  of  passengers  who 
desired  to  remain  in  Boston  to  attend  places  of  amusement. 
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Certain  notices  of  the  change  had  been  given;  but  none  of  them 
bad  reached  the  plaintiff.  They  were  printed  handbills  posted 
up  in  the  cars  and  stations  on  the  day  of  the  change,  and  also 
a  day  or  two  before.  Though  he  rode  in  one  of  the  morning 
cars  from  Lynn  to  Boston,  he  did  not  see  the  notice,  and  no 
legal  presumption  of  notice  to  him  arises  from  the  fact  of  its 
being  posted  up:  Brown  v.  Eastern  R.  R.y  11  Cush.  101;  Malone 
V.  Boston  and  Worcester  R.  22.,  12  Gray,  388  [74  Am.  Dec.  598]. 
The  defendants  published  daily  advertisements  of  their  regular 
trains  in  the  Boston  Daily  Advertiser,  Post,  and  Courier,  and 
the  plaintiff  had  obtained  his  information  as  to  the  time  of 
running  from  one  of  these  papers.  If  they  had  published  a 
notice  of  the  change  in  these  papers,  we  think  he  would  have 
been  bound  by  it.  For  as  they  had  a  right  to  make  changes, 
he  would  be  bound  to  take  reasonable  pains  to  inform  himself 
whether  or  not  a  change  was  made.  So  if  in  their  advertise- 
ment they  had  reserved  the  right  to  make  occasional  changes 
in  the  time  of  running  a  particular  train,  he  would  have  been 
bound  by  the  reservation.  It  would  have  bound  all  passen- 
gers who  obtained  their  knowledge  of  the  time-tables  from 
either  of  these  sources.  But  it  would  be  contrary  to  the  ele- 
mentary law  of  contracts  to  hold  that  persons  who  relied  upon 
the  advertisements  in  either  of  those  papers  should  be  bound 
by  a  reservation  of  the  offer,  which  was,  without  their  knowl- 
edge, posted  up  in  the  cars  and  stations.  If  the  defendants 
wished  to  free  themselves  from  their  obligations  to  the  whole 
public  to  run  a  train  as  advertised,  they  should  publish  notice 
of  the  change  as  extensively  as  they  published  notice  of  the 
regular  trains.  And  as  to  the  plaintiff,  he  was  not  bound  by 
a  notice  published  in  the  cars  and  stations  which  he  did  not 
see.  If  it  had  been  published  in  the  newspapers  above  men- 
tioned, where  his  information  had  in  fact  been  obtained,  and 
he  had  neglected  to  look  for  it,  the  fault  would  have  been  his 
own. 

The  evidence  as  to  the  former  usage  of  the  defendants  to 
make  occasional  changes  was  immaterial,  because  the  adver- 
tisement was  an  express  stipulation  which  superseded  all  cus- 
toms that  were  inconsistent  with  it.  An  express  contract 
cannot  be  controlled  or  varied  by  usage:  Ware  v.  Hayward 
Rubber  Co.^  3  Allen,  84. 

The  court  are  of  opinion  that  the  defendants,  by  failing  to 
give  such  notice  of  the  change  made  by  them  in  the  time  of 
running  their  train  on  the  evening  referred  to  as  the  plaintiff 
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was  entitled  to  receive,  violated  their  contract  with  him,  and 
are  liable  in  this  action. 
Judgment  for  the  plaintiff. 


Railboad  TiCKsn  Aa  CoNnuon:  See  QwMby  t.  Vmndm^U^  72  Am.  Deo. 
469,  and  note;  BotUm  etc  H,  H.  t.  ProcU^,  79  Id.  729;  Johutm  t.  Oonmrd 
B.  R.,  88  Id.  199,  201. 

BZFB188   COMTBAOT   OAHNOT   BB   OONTRADXOIXD   OB   VaJUID   BT   UbAGB: 

Baidow  Y.  Lamiberi,  65  Am.  Dea  874^  and  note;  Coos  t.  Peiermm^  68  Id.  145; 
DfeteiMii  Y.  6by,  83  Id.  666;  Jckmm  t.  CmoordB.  E.,  88  Id.  199;  Boiwdnum 
T.  Spoaner^  90  Id.  196. 


Hall  v.  Boston  and  Wobobsteb  R  R  Gobp. 

ri4  Ausir,  4M.1 
PBOFBBTr  nr  TwBKTT-BiaBT  Rabbbiji  ov  Floub  Pabsbb  to  VBHmB  A» 
Bsnio  SumciBNTLT  Sblbofbd  and  Sbpabatbd,  where  the  Yondee  pnr* 
cfaaaed  fifty  barrels  oonstitatmg  part  of  a  larger  nnmber  at  a  railroad 
depot,  reoeiYod  an  order  from  the  Yendor  upon  the  railroad  oompany  for 
a  deliYory  thereof,  and  presented  the  same  to  the  oompany,  and  obtained 
in  retnm  a  "flour  check,"  or  order  npon  a  clerk  whose  business  it  was 
to  deliver  such  freight  accordingly,  under  which  twenty-two  barrels 
were  deliYored  to  the  vendee,  but  the  remaining  twenty-eight  barrels 
were  by  mistake  delivered  to  some  unauthorized  third  person. 

HiBDEUYXRT    01    PrOPEBTT    BT    AnT   BaILEE    TO    UNAUTHORIZED    PeBSON 

IS  OF  Itself  CoNVEBaiON,  rendering  the  bailee  liable  in  trover,  without 
regard  to  the  question  of  due  care  or  degree  of  negligence. 

Tort  for  the  conversion  of  twenty-eight  barrels  of  flour. 
The  questions  in  the  case,  which  arose  upon  instructions  to 
the  jury,  sufficiently  appear  from  the  opinion. 

G.  S.  Lincoln,  for  the  plaintiffs. 
0,  S,  Hale,  for  the  defendants. 

By  Court,  Fosteu,  J.  The  plaintifls  purchased  and  paid 
for  fifty  barrels  of  flour,  and  received  a  bill  of  sale  from  Clap 
and  Brother,  together  with  an  order  by  them  upon  the  defend- 
ant corporation  to  deliver  that  number  of  barrels.  The  de- 
fendants had  at  that  time  in  their  freight-chouse  a  larger 
number  belonging  to  Clap  and  Brother.  The  order  was  pre- 
sented to  the  proper  clerk  of  the  railroad  corporation  by  the 
teamster  of  the  plaintiffs,  who  gave  a  receipt  for  fifty  barrels, 
and  received  in  return  "  a  flour  check,"  or  order  upon  the  clerk 
whose  business  it  was  to  deliver  such  freight,  for  the  same 
number  in  favor  of  the  plaintiffs.  The  flour  check  or  order 
was  presented  to  the  delivery  clerk,  and  left  in  his  possession^ 


784  Hall  v.  Boston  etc.  R.  R.  Cobp.  [Mbm. 

Under  it,  he  delivered  to  the  plaintiffs  twenty-two  barrela  of 
flour,  and  indorsed  them  on  the  check  or  order.  All  these 
proceedings  were  in  conformity  with  the  usual  course  of  such 
business,  as  recognized  and  permitted  by  the  officers  of  the 
railroad  corporation.  But  the  remaining  twenty-eight  barrels 
were  never  in  fact  received  by  the  plaintiffs,  but  were  by  mis- 
take delivered  to  some  unauthorized  stranger  by  the  delivery 
clerk.  The  facts  disclose  a  sufficient  selection  and  separation 
of  the  twenty-eight  barrels  as  the  property  of  the  plaintiflh. 
The  vendors  ordered  their  delivery;  the  corporation  by  its 
agents  accepted  the  order,  and  agreed  to  deliver  the  flour.  It 
was  their  duty  to  select  the  barrels  to  be  delivered  to  the 
plaintiffs;  and  they  necessarily  made  an  actual  selection  and 
separation  of  twenty-eight  barrels  under  the  order  before  the 
misdelivery  to  the  stranger,  otherwise  they  could  not  have 
committed  the  mistake,  and  indorsed  the  amount  wrongly 
delivered  on  the  plaintiffs'  check.  These  proceedings  were 
quite  sufficient  to  vest  in  the  plaintiffs  the  title  to  the  twenty- 
eight  barrels  now  in  controversy.  Even  without  the  misde- 
livery, the  effect  of  the  vendor's  order,  when  accepted  by  the 
parties  who  had  the  custody  of  the  whole  property,  and  were 
to  select  out  of  the  whole  the  portion  to  be  delivered  under 
the  circumstances,  and  according  to  the  usual  course  of  busi- 
ness, would  have  transferred  the  property  in  twenty-eight 
barrels  to  the  plaintiffs,  as  against  the  creditors  of  the  vendor, 
and  so  as  to  subject  the  vendees  to  the  loss  in  case  of  fire: 
Cushing  v.  Breed,  14  Allen,  376  [ante,  p.  777]. 

The  plaintiffs  have  therefore  a  property  and  right  of  posses- 
sion sufficient  to  maintain  the  present  action. 

The  remaining  question  is,  Are  the  defendants  liable  for  a 
conversion  of  the  property?  It  is  insisted  on  their  behalf  that 
this  depends  upon  the  amount  of  care  they  were  bound  to  ex- 
ercise, and  the  degree  of  negligence  of  which  they  were  guilty. 
But  this  is  an  erroneous  view  of  the  law.  A  misdelivery  of 
property  by  any  bailee  to  a  person  unauthorized  by  the  true 
owner  is  of  itself  a  conversion,  rendering  the  bailee  liable  in 
trover,  without  regard  to  the  question  of  due  care  or  degree  of 
negligence.  This  is  a  well-established  legal  principle,  appH- 
cable  to  every  description  of  bailment.  The  action  of  trover 
is  not  maintained  by  proof  of  negligence,  but  only  of  misfea- 
sance amounting  to  a  conversion.  And  a  delivery  to  an  un- 
authorized person  is  as  much  a  conversion  as  would  be  a  sale 
of  the  property,  or  an  appropriation  of  it  to  the  bailee's  own 
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use.  In  Buch  caseB,  neither  a  sincere  and  apparently  well- 
founded  belief  that  the  tortious  act  was  right,  nor  the  exercise 
of  any  degree  of  care,  constitutes  a  defense  even  to  a  gratui- 
tous bailee:  Lichtenhein  v.  Boston  and  Providence  R,  TJ.,  11 
Cush.  70;.  Policy  v.  Lenox  Iron  Works^  2  Allen,  182;  Lawrence 
V.  Simons,  4  Barb.  354;  Esmay  v.  Fanning,  9  Id.  176.  The 
question  whether  the  defendants  were  warehousemen  bound 
to  exercise  ordinary  care,  or  gratuitous  bailees  liable  only  for 
gross  negligence,  is  therefore  wholly  immaterial. 

Furthermore,  when  the  freight  was  received  into  the  depot 
the  railroad  corporation  became  liable  as  warehousemen:  Nor- 
way Plains  Co.  v.  Boston  and  Maine  R.  R.,  1  Gray,  263  [61 
Am.  Dec.  423].  The  point  that  the  owners  of  the  property 
failed  to  remove  it  within  a  reasonable  time  does  not  appear 
by  the  exceptions  to  have  been  raised  at  the  trial.  The  mere 
fact  of  a  sale  by  the  original  owners  to  the  plaintiffs  would  not 
ehange  the  character  of  the  bailment,  and  diminish  the  re- 
sponsibility of  the  warehousemen.  The  effect  of  an  unreason- 
able delay  by  the  owner  to  remove  the  property  upon  the 
liability  of  a  railroad  which  has  freight  on  hand  ready  to  be 
delivered  might,  under  some  circumstances,  require  consid- 
eration.    But  in  the  present  case  no  such  question  arises. 

Exceptions  overruled. 


Pbopebty,  whbther  Passes,  tw  Chattkls  abb  not  Sslectbd  and  Sep- 
arated: See  Ctuhing  v.  Breed,  ante,  p.  777,  and  note. 

MisDEUVERT  OF  Pbopebtt  bt  Baileb  TO  Unauthobized  Pebson  Ren- 
ders Bailee  Responsible  for  its  Value,  without  regard  to  the  question 
of  due  care  or  degree  of  negligence:  Com  v.  Boston  etc  /?.  B.,  14  AUen,  463; 
Jenkins  v.  Bacon,  111  Mass.  376;  Forbes  v.  Boston  etc,  R,  R,,  133  Id.  156;  bat 
see  Jenkins  ▼.  Bacon,  111  Id.  382,  per  Morton,  J.,  dissenting,  all  citing  the 
principal  case;  see  also  HoUnvok  t.  Wight,  35  Am.  Dec.  607. 


Vermont  and  Massachusetts  Railroad  Company 
V.  FiTOHBURG  Railroad  Company. 

[14  ALLEN,  462.1 

Railroad  Company  is  Liable  to  Connbotino  Railroad  Company  fob 
Injuries  to  Cars  of  Laiteb  arising  from  a  defective  condition  of  ths 
road  of  the  former,  whether  attributable  to  negligence  or  not,  if  tha 
contract  be  construed  to  include  cars,  where  the  former  company  agreed 
to  draw  over  its  road  the  cars  of  the  latter  with  their  passengers  and 
freight^  and  the  latter  agreed  to  save  the  former  harmless  from  all 
claims  and  damages  arising  from  any  injury  to  passengers,  or  loss  of 
or  damage  to  baggage,  goods,  and  freight^  while  in  transit  over  the 
Am.  Dec  Vol.  XCn-60 
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mno,  "vnlflM  raeh  injury,  Ioh^  or  damags  diall  be  eleariy  showm  l» 
arise  from  or  be  oecarioped  by  the  negligeooe  or  defanlt"  of  the 
parting  oompany,  "  or  from  aome  defect  in  the  road.** 
Rjhaoad  Company  n  Lxabls  as  CSommon  Carbikb  iob  Injubim 
Cabs  of  CoNinonKa  Cokpant  while  they  are  in  traaait  over  ita 
and  which  it  reoeivea  with  their  paawngera  and  freight  into  its  vEtHmmtm 
coatody  and  oontroL 

Contract  by  the  Vermont  and  Massachusetts  Railroad 
Company  to  recoyer  damages  for  injuries  to  nine  of  its  can 
while  being  transported  over  the  road  of  the  Fitchburg  RaO- 
road  Company.  A  contract  had  been  entered  into  betweeD 
the  two  railroad  companies,  whereby  the  Fitchburg  Railroad 
Company  agreed  to  draw  over  its  road  the  cars  of  the  con* 
necting  Vermont  and  Massachusetts  Railroad  Company,  with 
their  passengers  and  freight,  for  a  certain  compensation,  and 
the  Vermont  and  Massachusetts  Railroad  Company  agreed 
''to  indemnify  and  save  harmless  the  Fitchburg  Railroad 
Company  of  and  from  all  claims,  damages,  costs,  and  ex- 
penses, of  every  nature  and  description,  arising  from  or  in 
any  way  growing  out  of  or  connected  with  any  injury  to  any 
passenger  or  passengers,  and  any  loss  or  damage  to  any  bag- 
gage or  property  of  any  passenger  or  passengers,  and  any  loss 
of  or  damage  to  any  and  all  goods  and  freight  of  every  de> 
scription,  going  to  or  coming  from  the  Vermont  and  Massa- 
chusetts Railroad,  and  the  roads  connected  therewith,  while 
in  transit  over  the  Fitchburg  Railroad,  or  in  its  depots,  or 
upon  its  premises,  unless  such  injury,  loss,  or  damage  shall 
be  clearly  shown  to  arise  from  or  be  occasioned  by  the  negli- 
gence or  default  of  the  Fitchburg  Railroad  Company,  its  ser- 
vants or  agents,  or  from  some  defect  in  the  road,  buildings,  or 
machinery  of  the  said  Fitchburg  Railroad  Company,  in  which 
case  any  and  all  claims,  damages,  costs,  and  expenses  arising 
from  or  resulting  from  such  negligence,  default,  or  defect  shall 
be  borne  by  the  Fitchburg  Railroad  Company."  Afterwards, 
while  a  train  of  the  plaintiffs'  freight-cars  was  in  transit  over 
the  defendants'  road,  in  the  exclusive  custody  of  the  defend- 
ants' servants,  a  portion  of  the  train  was  thrown  from  the 
track  and  the  cars  in  question  injured.  The  accident  was 
caused  by  the  breaking  of  the  flume  of  a  mill-pond,  about  a 
mile  from  the  road,  suddenly  releasing  the  waters  of  the  pond, 
which  overflowed  the  road-bed  and  washed  away  the  embank- 
ment from  beneath  the  rails  and  sleepers.  The  freight  train 
was  suitably  equipped  and  conducted,  and  the  road  at  the 
place  where  the  accident  happened  was  properly  constructed. 
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and  in  a  safe  condition,  until  washed  away  by  the  waters  of 
the  pond.  The  case  was  reserved  for  the  determination  of  the 
full  court;  and  if  the  court  should  be  of  the  opinion  that  the 
plaintiffs  were  entitled  to  recover,  the  case  was  to  be  sent  to  an 
assessor  to  ascertain  the  damages. 

D.  S.  RicJiardaony  for  the  plaintiffs. 
H.  G.  HutchinSf  for  the  defendants. 

By  Court,  Bioelow,  C.  J.  In  the  view  which  we  take  of  this 
case,  it  is  quite  immaterial  to  its  decision  whether  the  defend- 
ants are  held  liable  under  their  written  contract  with  the 
plaintiffs,  or  by  virtue  of  the  legal  responsibility  assumed  by 
them  in  undertaking  to  receive  and  transport  over  their  road 
the  cars  of  the  plaintiffs.  If,  by  the  true  construction  of  the 
contract,  it  is  held  that  it  was  intended  to  include  within  its 
terms  the  cars  in  which  goods  and  merchandise  are  transported, 
then,  on  the  facts  stated,  we  think  it  clear  that  the  defendants 
are  liable  in  this  action.  The  stipulation  is  clear  and  explicit 
that  the  defendants  shall  bear  all  damages  arising  from  the 
negligence  of  their  servants  or  agents,  or  from  any  defect  in  the 
road.  There  can  be  no  doubt  that  the  proximate  cause  of  the 
destruction  of  the  cars  belonging  to  the  plaintiffs  was  a  defect  in 
the  road.  The  bed  or  roadway  on  which  the  rails  of  the  defend- 
ants' road  were  laid  was  washed  away,  leaving  them  without 
support,  so  that  they  were  insulEcient  to  bear  the  weight  of  the 
cars  in  their  transit  over  them.  Whatever  may  have  been  the 
origin  or  cause  of  this  condition  of  the  road,  it  is  clear  beyond 
controversy  that  it  was  in  a  defective  and  unsafe  condition, 
and  that  this  condition  was  the  direct  and  immediate  cause  of 
the  injury  to  and  destruction  of  the  plaintiffs'  property.  The 
agreement  of  the  defendants  is  not  that  they  will  be  responsible 
for  defects  in  the  road  arising  from  their  own  negligence  or 
the  carelessness  of  their  servants.  If  such  had  been  the  stip- 
ulation, the  argument  urged  in  behalf  of  the  defendants  would 
have  had  great  force.  But  the  agreement  is,  that  they  shall 
be  liable  for  all  damages  caused  by  such  negligence  or  care- 
lessness, or  from  a  defect  in  the  road.  The  insertion  of  this 
last  clause  in  the  connection  in  which  it  stands,  and  in  a  dis- 
junctive form,  removes  all  ambiguity,  and  indicates  a  clear 
intention  to  assume  a  liability  for  all  losses  arising  from  a 
defective  condition  of  the  road,  whether  attributable  to  the 
negligence  of  the  defendants  or  to  some  other  independent 
cause.    Looking,  therefore,  at  the  terms  of  the  written  contract 
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only,  we  are  of  opinion  that  the  defendants  would  be  liable  in 
this  action  on  the  facta  stated  if  it  should  be  held  that  the 
parties  intended  to  embrace  within  the  stipulations  the  cars  of 
the  plaintiffs  while  passing  over  the  road  of  the  defendanta. 

But  if,  as  we  are  inclined  to  think,  the  written  agreement  is 
confined  to  goods  and  merchandise  only  which  may  be  trans- 
ported over  the  defendants'  road  in  the  cars  of  the  plaintiflRs, 
and  does  not  include  the  latter,  we  are  of  opinion,  on  full  con- 
sideration, that  the  defendants  are  liable  for  the  destruction  of 
the  cars  of  the  plaintiffs,  under  the  legal  duty  and  responsi- 
bility which  attached  to  them  in  consequence  of  their  general 
undertaking  to  transport  them  over  their  road.  We  can  see 
no  sufficient  reason  for  holding  that  in  performing  this  service 
they  are  not  to  be  regarded  as  common  carriers,  and  charge- 
able for  any  loss  not  caused  by  the  act  of  God  or  the  public 
enemy.  It  is  not  denied  that  the  ordinary  business  of  the  de- 
fendants is  that  of  common  carriers,  and  that  where  there  is 
no  express  stipulation  for  a  more  restricted  liability,  or  the 
nature  of  the  service  which  they  are  called  on  to  render  is  not 
such  as  to  impose  on  them  a  different  kind  or  degree  of  re- 
sponsibility, they  would  be  liable  as  insurers  of  property 
intrusted  to  them  for  transportation.  But  it  is  urged  by  the 
defendants  that  their  relation  towards  the  plaintiffs,  as  owners 
of  a  railroad  connecting  with  their  own,  and  the  consequent 
duty  which  they  are  required  to  perform  of  drawing  the  cars 
of  the  plaintiffs  over  their  road,  are  of  a  peculiar  and  excep- 
tional nature,  and  that  they  ought  not  to  be  held  to  be  carrieri 
within  the  common-law  rule  in  performing  this  service.  It 
seems  to  us,  however,  that  the  reasons  on  which  this  rule  is 
founded  do  apply  with  equal  force  to  them  when  so  employed 
as  when  engaged  in  the  ordinary  business  which  they  under- 
take to  carry  on.  They  act  in  their  capacity  as  public  carriers, 
and  receive  the  cars  to  transport  them  from  place  to  place; 
ihey  draw  them  by  their  own  engines,  the  plaintifib  being  re- 
strained by  law  {Qen.  Stats.,  c.  63,  sec.  119)  from  using  their 
own  motive  power  for  the  purpose;  they  take  the  cars  into 
their  exclusive  custody  and  control,  the  plaintiffs  and  their 
servants  having  no  charge  or  care  over  them  whatever;  and 
they  receive  for  the  services  rendered  a  reasonable  compensa- 
tion in  proportion  to  the  time,  labor,  and  expense  incurred  and 
the  risk  which  they  run.  It  seems  to  us  that  all  the  elements 
which  go  to  make  up  the  legal  characteristics  of  the  buainess 
of  a  common  carrier  are  included  within  this  statement  of  the 
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kind  of  service  which  the  defendants  render  in  transporting 
the  cars  of  the  plaintiffs.  It  cannot  be  said  that  the  obliga- 
tion which  the  statute  imposes  on  the  defendants  to  draw  the 
cars  of  the  plaintiffs  over  their  road  (Gren.  Stats.,  c.  63,  sec. 
117)  affords  any  ground  for  limiting  their  liability  for  loss  or 
injury  to  them  while  in  their  possession.  A  like  duty  is  im- 
puted by  law  on  every  common  carrier.  His  employment  is  a 
public  one,  and  he  is  bound  to  carry  all  articles  offered  to  him, 
coming  within  the  scope  of  his  ordinary  employment,  for  a 
reasonable  compensation. 

We  are  unable  to  see  any  valid  ground  for  a  distinction  be- 
tween the  case  at  bar  and  the  familiar  one  of  a  common  car- 
rier undertaking  to  transport  the  property  of  another  carrier 
over  the  route  upon  which  the  former  usually  transacts  his 
business.  A  ferry-man  undertaking  to  carry  a  wagon  or  a 
coach  used  in  transporting  merchandise  or  passengers  would 
be  liable  as  a  common  carrier  for  the  articles  while  in  his  care 
and  custody  in  crossing  the  ferry.  A  carrier  who  receives  a 
box  belonging  to  another  carrier,  in  which  merchandise  is  in- 
closed, for  the  purpose  of  transportation,  would  be  liable  for 
the  loss  of  the  box  to  the  carrier  who  owned  it  as  well  as  for 
the  merchandise  contained  in  it.  The  true  ground  on  which 
the  liability  in  all  these  cases  rests  is,  that  the  owner  of  the 
property  carried  surrenders  all  control  and  custody  over  it, 
and  commits  it  to  the  exclusive  charge  of  the  person  who 
undertakes  to  carry  it.  In  the  cases  where  the  owners  of  tow- 
boats  have  been  held  not  to  be  liable  for  injuries  to  or  the  loss 
of  boats  which  they  were  engaged  in  towing  from  place  to 
place,  the  ground  of  the  decisions  is,  that  they  do  not,  in  per- 
forming the  services,  take  exclusive  possession  and  control  of 
the  boats  attached  to  them,  but  that  the  officers  and  men 
belonging  to  the  latter  remain  on  board  and  exercise  a  partial 
direction  over  their  movements.  No  such  ground  of  distinc- 
tion exists  in  the  case  at  bar. 

For  these  reasons,  we  are  of  opinion  that  the  defendants  are 
liable  as  common  carriers  for  the  destruction  of  the  plaintiffs' 
cars  while  they  were  in  transit  over  the  road  of  the  defend- 
ants: See  New  Jersey  Railroad  etc,  v.  Pennsylvania  Railroad,  27 
N.  J.  L.  100;  Smith  v.  Pierce,  1  La.  349;  Alexander  v.  Greene^ 
3  Hill,  9;  S.  C,  7  Id.  633;  Sprout  v.  Hemmingway,  14  Pick.  1 
[26  Am.  Dec.  360]. 

Judgment  for  the  plaintiffs. 
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The  fbimcipal  case  la  cttsd  in  CommonweaUh  r.  HkU  ami  Leather  Imit, 
Co,  9  112  Mass.  141,  to  the  point  that  a  railroad  company  has  an  inaaraibli 
interest  in  cars  of  another  company  in  its  possession  and  ose  as  ft""«*"^« 
carriers;  and  in  Mackht  r.  Borion  etc  R,  R.,  135  Id.  206,  to  the  point  that 
eren  in  the  absence  of  any  statute  or  special  contract  regulating  the  tsmiB 
of  receiving  and  drawing  the  cars  of  one  railroad  company  by  another,  it  ii 
bound  as  a  oommon  carrier  to  receive  and  draw  them. 


Hazard  v.  Day. 

[II  Allsn,  487.] 
TUJBOBAMB    SlONKD    BT   VSHDEB    OT    RbAL    ESTATl   ABS    laaUFimiggT   TO 

OoNsnTUTS  Memorandum  under  Statute  of  Frauds^  where  they  do 
not  describe,  mention,  or  refer  to  the  subject-matter  of  the  eantrad 
otherwise  than  by  showing  the  terms  of  part  payment,  and  directing  the 
agents  of  the  vendor  to  draw  up  a  contract  accordingly. 
Wbitino  has  No  Effect  ab  Contract  or  Memorandum  umdxb  SiATiTn 
OF  Frauds  until  it  is  signed  by  the  party  to  be  charged. 

CONTRACTB    MaDE    ON    SUNDAT    ARE    NOT    UNLAWFUL    IN    RhODE    IgLAlTI)^ 

unless  they  are  within  one*s  "ordinary  calling." 

It  IB  NOT  WITHIN  One's  "Ordinart  Calling,"  within  Mbaniho  of 
Rhode  Island  Statute  prohibiting  every  one  from  doing  "any  labor 
or  business  or  work  of  his  ordinary  calling  "  on  Sunday,  to  pnrebaw  a 
dwelling-house  for  the  personal  occupation  of  himself  and  family,  sign- 
ing a  contract  therefor,  and  making  and  delivering  a  check  in  part  pay- 
ment. 

It  is  within  Real  Estate  Brobxr's  "Ordinabt  Caluno^"  wuhdi 
Meandto  of  Rhode  Island  Statute,  prohibiting  every  one  from  do- 
ing "any  labor  or  business  or  work  of  his  ordinary  calling*'  on  Sun- 
day, to  carry  out  the  special  instructions  of  his  principal  in  relation  te 
the  property  which  he  is  employed  to  sell,  as  it  is  to  do  whatever  is 
embraced  in  the  general  authority  arising  out  6f  his  employment  as  a 
broker. 

Supreme  Court  of  Massaohuseits  has  No  More  Power  on  Bill  ov 
Exceptions  to  Revise  in  Matter  of  Fact  the  finding  of  the  judge 
to  whom  by  the  waiver  of  a  trial  by  jury  the  case  has  been  sabmitted 
in  the  court  below  than  the  verdict  of  a  jury. 

CoirrRACT  on  a  check  made  the  defendant,  Horace  H.  Day, 
to  the  plaintiffs,  Hazard  and  Apthorp,  payment  of  which  had 
been  refused  by  the  bank.  The  defendant,  in  }865,  had  some 
conversation  at  Newport,  Rhode  Island,  with  Hazard,  one  of 
Che  plaintiffs,  about  certain  real  estate  in  Newi)ort,  which  the 
plaintiffs  as  real  estate  brokers  had  for  sale.  The  defendant 
goon  afterwards  went  to  New  York,  and  on  the  27th  and  28th 
of  June,  1865,  a  correspondence  by  telegraph  took  place  be- 
tween the  parties  concerning  the  property;  but  the  telegrams 
•nV  related  to  the  payment  of  part  of  the  purchase  pcioe^ 
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and  one  of  them  contained  a  direction  from  the  defendant 
to  the  plaintiffs  to  draw  up  a  contract  accordingly,  but  with- 
out otherwise  in  any  way  describing,  naming,  or  referring  to 
the  property.  A  written  form  of  contract  to  be  signed  by 
the  defendant  was  also  drawn  up  by  the  plaintiffs,  and  sent 
by  them  to  the  defendant  on  June  28th.  On  Sunday,  July 
2d,  the  parties  met  by  the  request  of  the  defendant  at  New- 
port, and  the  defendant  signed  and  delivered  one  part  of  the 
contract  with  the  check  in  suit,  and  the  plaintiffs  delivered 
to  the  defendant  the  other  part  of  the  contract,  which  had 
been  signed  by  their  principal  some  days  before.  Early  on 
Monday  morning  the  defendant  notified  the  plaintiffs  that,  as 
he  had  ascertained  that  he  had  been  deceived  by  the  plain- 
tiffs' representations,  he  would  not  complete  the  contract, 
and  should  stop  payment  of  the  check,  which  he  did.  The 
judge  who  tried  the  case  without  a  jury  found  that  the  alleged 
fraudulent  representation^  on  the  part  of  the  plaintiffs  were 
not  satisfactorily  proved;  that  the  purchase  of  a  dwelling- 
house  for  the  personal  occupation  of  the  defendant  and  his 
ietmily,  the  signing  of  a  contract  therefor,  and  the  making 
and  delivery  of  a  check  in  part  payment,  were  not  within  the 
^ordinary  calling"  of  the  defendant,  within  the  meaning  of  sec- 
tion 16,  chapter  216,  of  the  Revised  Statutes  of  Rhode  Island, 
prohibiting  any  one  from  doing  on  the  Lord's  day  ^'  any  labor 
or  business  or  work  of  his  ordinary  calling";  that  the  acts  of 
the  plaintiffs  in  delivering  the  contract  signed  by  their  prin- 
cipal, and  in  receiving  from  the  defendant  the  duplicate  of 
the  contract  and  the  check  signed  by  him,  were  acts  within 
Iheir  "  ordinary  calling  ";  and  that  the  various  telegrams  and 
writings  previous  to  the  Sunday  in  question  were  not  sufficient 
in  law  to  amount  to  or  prove  a  contract.  The  judge  there- 
upon found  for  the  defendant  The  plaintiffs  alleged  excep- 
tions. 

8.  BarOett  and  F.  A.  BrooU^  for  the  plaintiffs. 

W.  P.  Sheffield  and  J.  8.  Holmesj  for  the  defendant. 

By  Court,  Qbat,  J.  It  is  clear  that  no  contract  or  memo- 
randum in  writing,  sufficient  to  satisfy  the  statute  of  frauds, 
was  made  before  Sunday,  the  2d  of  July.  The  dispatches 
which  passed  by  telegraph  between  the  parties  on  the  27th 
and  28th  of  June  were  insufficient  to  constitute  such  a  mem- 
orandum, because  they  showed  at  most  the  terms  of  payment 
in  part|  and  a  direction  from  the  defendant  to  the  plaintiffs  to 
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draw  up  a  oontract  accordingly,  bnt  did  not  otherwise  deecribey 
mentioD,  or  refer  to  the  subject  of  the  contract:  FarweU  ▼. 
Mather,  10  Allen,  322  [87  Am.  Dec.  641];  Hodges  y.  Howard, 
5  B.  I.  149.  The  written  contract  drawn  up  by  the  plaintiffl, 
and  sent  by  them  to  the  defendant  on  the  28th  of  Jnne,  and 
containing  the  defendant's  name  at  the  beginning,  if  within 
the  authority  conferred  upon  them  by  him,  was  not  prepared 
for  a  complete  contract  or  memorandum,  but  as  a  form  to  be 
afterwards  signed  by  him,  and  had  no  effect  as  a  contract  or 
memorandum  until  so  signed:  Sanborn  v.  Sanborn^  7  Gray, 
142;  Caton  v.  Caton,  L.  R.  2  H.  L.  127. 

On  Sunday,  the  2d  of  July,  the  parties  met  by  the  defend- 
ant's request  at  Newport,  in  the  state  of  Rhode  Island;  the 
defendant  signed  one  part  of  the  contract,  and  delivered  it, 
with  the  check  sued  on,  to  the  plaintiffs,  and  the  plaintiffs 
received  the  same,  and  delivered  to  the  defendant  the  other 
part  of  the  contract,  which  had  been  signed  some  days  before 
bj.  their  principal,  the  owner  of  the  estate.  Early  on  Monday 
ifiondng,  the  defendant  gave  notice  to  the  plaintiffs  that  he 
would  not  complete  the  contract,  and  should  stop  payment  of 
the  check,  as  he  immediately  did.  The  right  of  the  plaintiffs 
to  recover  upon  the  check  so  given,  therefore,  depends  upon 
the  validity  of  the  transactions  on  Sunday,  which  were  the 
only  consideration  for  the  check. 

By  the  law  of  Rhode  Island,  as  of  England  and  of  this  com- 
monwealth, a  person  who  has  made  a  contract  in  violation  of 
the  statutes  for  the  observance  of  the  Lord's  day  cannot  main- 
tain an  action  upon  it:  Allen  v.  Gardiner ^  7  R.  I.  24,  25;  Day 
V.  McAllister^  15  Gray,  433;  Metcalf  on  Contracts,  255-258. 
The  statute  of  Rhode  Island,  like  our  own  earlier  statutes,  is 
taken  from  the  English  statute  of  29  Car.  II.,  c.  7,  sec.  1,  and 
does  not,  like  our  present  statute,  prohibit  any  one  from  doing 
on  the  Lord's  day,  without  necessity  or  charity,  "  any  manner 
of  labor,  business,  or  work,"  but  only  "any  labor  or  business 
or  work  of  his  ordinary  calling":  Bennett  v.  Brooks j  9  Allen, 
119.  Business  not  within  one's  ordinary  calling  is  not  made 
unlawful  by  the  statute  of  Rhode  Island;  and  it  was  ruled  by 
the  judge  presiding  in  the  superior  court,  rightly,  we  have  no 
doubt,  that  the  purchase  of  a  dwelling-house  for  the  personal 
occupation  of  the  defendant  and  his  family,  the  signing  of  a 
contract  therefor,  and  the  making  and  delivery  of  a  check  in 
part  payment,  were  not  within  the  ordinary  calling  of  the  de- 
fendant, in  the  sense  of  this  statute. 
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It  has  been  argued  for  the  plaintififs  that  it  is  no  part  of  the 
ordioary  calling  of  a  broker  to  receive  payment  for  land  Bold 
by  him,  still  less  to  receive  such  payment  by  check;  and  that 
the  acts  done  by  the  plaintiffs  on  Sunday  were  not,  thcrefori , 
within  their  ordinary  calling.  But  this  argument  procecdH 
upon  too  narrow  a  construction  of  tlie  words  of  the  statute,  as 
applied  to  the  evidence  in  this  case.  It  appeared  that  the 
plaintiffs  were  real  estate  brokers,  and  were  employed  as  such 
by  the  owner  of  the  estate  in  question,  made  the  contract  for 
the  sale,  and  were  intrusted,  for  the  purpose  of  delivering  it, 
with  one  part  of  the  contract,  signed  by  their  principal,  and 
stating  the  amount  named  in  this  check  to  have  been  duly 
paid.  This  evidence  would  warrant  the  inference  of  fact  that 
they  were  authorized  by  their  principal  to  deliver  the  contract 
and  receive  payment.  This  court  has  no  more  power,  upon  a 
bill  of  exceptions,  to  revise,  in  matter  of  fact,  the  finding  of 
the  judge  to  whom,  by  the  waiver  of  a  trial  by  jury,  the  case 
has  been  submitted  in  the  court  below  than  the  verdict  of  a 
jury:  Gen.  Stats.,  c.  129,  seos.  66,  67.  It  is  as  much  a  part 
of  the  ordinary  calling  of  a  broker  to  receive  and  carry  out 
the  special  instructions  of  his  principal  in  relation  to  property 
which  he  is  employed  to  sell  as  it  is  to  do  whatever  is  em- 
braced in  the  general  authority  arising  out  of  his  employment 
as  a  broker.  The  special  instructions  and  the  general  author- 
ity are  both  given  to  him  as  a  broker,  and  according  to  the 
ordinary  mode  of  conducting  his  business.  It  is  immaterial 
whether  the  plaintiffs  had  or  had  not  authority  to  receive 
payment  by  check;  for  whether  they  sue  upon  the  check  it- 
self, or  for  an  equal  amount  of  money  as  not  having  been  paid 
according  to  the  contract,  the  only  consideration  of  the  prom- 
ise declared  on  is  the  delivery  of  a  contract  by  an  act  within 
their  ordinary  calling,  and  so  within  the  prohibition  of  the 
statute.  To  say,  as  suggested  in  behalf  of  the  plaintiffs,  that 
H  contract  should  not  be  held  void  if  made  through  an  agent 
vhich  would  have  been  valid  if  made  by  the  owner  of  the 
estate  in  person,  would  leave  professional  agents  free  to  pur- 
sue their  ordinary  callings  on  the  Lord's  day.  A  broker  or 
factor  is  commonly  employed  to  do  something  which  is  not 
within  the  ordinary  calling  of  his  principal,  but  is  within  his 
own  ordinary  calling.  A  man  who  follows  his  ordinary  call- 
ing as  agent  for  others  is  not  less  within  the  words  of  the  stat- 
ute, or  the  evils  which  it  was  intended  to  prevent,  than  one 
who  follows  his  ordinary  calling  on  his  own  account.    The 
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fact  that  the  parties  to  this  action  met  on  the  Lord's  daj  at 
the  defendant's  request  does  not  estop  him  to  set  up  this  de- 
fense. The  plaintiffs,  in  meeting  the  defendant  on  that  day^ 
were  in  equal  fault  with  the  defendant,  who  requested  them 
so  to  meet  him;  indeed,  more  in  fault,  inasmuch  as  dealing 
in  real  estate  was  their  ordinary  calling,  and  was  not  hia,  and 
the  plaintiffs  were  therefore  acting  in  direct  violation  of  the 
statute:  Fennell  v.  Ridler,  8  Dru.  &  B.  204;  S.  C,  5  Bam.  ft 
€.  406;  Smith  v.  Sparrow,  12  Moore,  266;  S.  C,  4  Bing.  84; 
2  Car.  &  P.  644. 

In  the  only  reported  case  in  Rhode  Island  upon  this  sub- 
ject, the  delivery  of  a  release  by  a  creditor  to  an  assignee 
under  a  voluntary  assignment  was  held  not  to  be  within  the 
statute,  for  the  reason  that  it  was,  in  the  words  of  the  courti 
^'  an  act  out  of  and  beyond  the  sphere  of  his  ordinary  busi* 
ness,  as  was  the  assignment  itself  which  required  if:  Allen 
v.  Gardiner^  7  R.  I.  22. 

Exceptions  overruled. 

MSMORATfPUM  RSQUntBD  BY  StATDTS  OV  FkaUDS  OV  OOMTRAiOt  BMLMTOQ 

TO  Lakd8»  What  must  Stats:  See  FanoM  v.  Mather,  87  Am.  Dmu  Cilf  and 
«ote  oolleeting  prior  cases;  Boardman  v.  Spooner,  90  Id.  196. 

Validitt  or  ComnACTB  Mads  on  Sunday:  See  SmUh  v.  WUeox,  82  Am. 
Dea  802,  and  note;  BrhnhaU  ▼.  Van  Campen,  82  Id.  118;  Finle^  ▼.  Qtiirit,  81 
Id.  03;  MerrUt  v.  Barle,  86  Id.  292;  Lave  ▼.  Wells,  87  Id.  375.  Where  a  stat- 
ute prohibits  any  one  from  doing  on  the  Lord's  day  "any  labor  or  bnsineH 
4X  work  of  his  ordinary  oalling,"  one  party  cannot  sue  npon  a  contract  made 
by  him  on  the  Lord's  day,  in  the  exeroiBe  of  his  ordinary  calling,  eren  if  it  is 
not  within  the  ordinary  calling  of  the  other,  and  the  parties  met  on  that  day 
at  the  request  of  the  latter:  Cran»om  r,  Oan,  107  Mass.  442.  If  an  agent 
who  is  authorized  to  accept  an  instrument  <^  guaranty,  which  is  to  take  effiBct 
upon  delivery  and  acceptance,  does  so  on  the  Lord's  day,  the  instrument  is 
Invalid,  although  it  bears  date  of  a  secular  day,  and  the  principal  has  no  pe^ 
eonal  knowledge  of  the  unlawful  act:  Matelt^  ▼.  Haieh,  108  Id.  618;  and  tha 
execution  of  a  promissory  note  as  surety  on  Sunday,  thoa|^  deliveted  by 
the  principal  on  a  week  day  to  the  payee,  who  had  no  knowledge  that  the 
note  had  been  so  signed  by  the  surety,  is  void:  Parker  r*  IHU§,  73  lad.  Mk 
She  principal  case  is  dted  to  the  foregoing  pfoposationa. 
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Mebbiam  v.  Hassail 

[14  ALLBV.  Ufi.] 

F08BI8810H  MUST  VK  RkcTardkd  ab  Advkeu  BOTH  TO  Tbubri  m  Om» 
T0I  Qim  Trust,  and  the  time  which  would  bar  the  legal  ri|^t  is  equally 
effeotnal  to  bar  the  equitable  right,  where  the  trustee  sells  the  trust  es- 
tate to  a  porohaser  for  value,  with  warranty,  and  without  any  intima- 
tion in  the  deed  of  conveyanoe  of  a  snbsiatiDg  trust,  and  the  vendee 
enters  and  occupies  the  estate,  doing  no  act  which  recognizes  in  any 
mmiTiAii  the  eziBtenoe  of  the  trust,  and  there  is  no  fraud  or  concealment, 
and  the  eeatm  que  truit  is  under  no  disability. 

Bills  in  equity,  filed  March  15,  1866,  by  Emily  Memanii 
formerly  Emily  Clark,  against  the  administrator  and  heirs  of 
Andrew  J.  Allen,  to  establish  a  trust.  The  fiEtctB  are  ftilly 
stated  in  the  opinion. 

C.  M.  EUis,  for  the  plaintiff. 

/.  O.  Abbott  and  D.  H.  Maaon^  for  the  defendants. 

By  Court,  Hoar,  J.  The  land  upon  which  the  plaintiff 
seeks  to  establish  a  trust  in  her  favor  was  in  1806  the  property 
of  her  mother,  Mrs.  Clark,  subject  to  an  estate  for  life  in  Mrs. 
Ruth  Mackay.  Mrs.  Clark's  title  was  derived  from  her  father 
and  brother;  and  her  husband,  the  plaintiff's  father,  had  no 
interest  in  the  estate.  In  contemplation  of  a  second  marriage, 
she  made  to  her  brother  the  deed  of  trust  of  July  18,  1811, 
which  is  the  foundation  of  the  plaintiff's  claim.  That  deed 
recited,  as  the  grantor's  object  and  purpose,  "  so  to  dispose  of 
my  property  as  that  I  may  secure  to  myself  maintenance,  and 
to  place  it  in  such  a  situation  that  my  daughter,  Emily  Clark, 
may  not  be  deprived  of  such  share  and  portion  of  my  estate 
as  I  have  received  from  the  estate  of  my  late  husband,  her 
father  ";  and  "  confiding  in  the  affection,  honor,  and  integrity  " 
of  the  grantee,  conveyed  to  him  all  her  real  and  personal 
estate,  '^  trusting  in  the  just  and  proper  application  of  all  the 
income  and  profits  of  my  said  property,  either  to  relieve  my 
necessities,  or  to  the  use  and  benefit  of  my  said  daughter." 

Assuming  that  this  instrument  created  a  technical  trust,  it 
is  obvious  that  it  was  very  inartificial,  and  such  as  to  present 
difficulties  of  construction.  Whether  the  trustee  took  an 
estate  in  fee,  or  for  his  own  life,  or  for  the  life  of  the  grantor, 
or  for  her  married  life,  or  the  joint  lives  of  herself  and  her 
daughter;  whether  the  princiiMd  or  only  the  income  of  the 
property  put  in  trust  was  made  subject  to  the  trust;  whether 
in  ooDfltmiDg  the  word  '^  necessitiee  "  it  should  be  held  to  have 
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the  Bame  force  and  effect  as  the  word  '^maintenance";  and 
whether  either,  under  the  circumBtances  of  the  case,  might 
not  be  taken  to  include  something  more  than  a  supply  of  the 
merest  physical  wants,  and  even  extend  to  any  proper  uses  of 
money  by  a  person  in  Mrs.  Clark's  condition  in  life;  and 
finally,  whether  the  trust  for  the  daughter  would  include  more 
that  the  property  which  came  from  her  father,  and  whether, 
therefore,  it  would  include  the  land  now  in  controversy, — are 
all  questions  which,  upon  the  language  of  the  deed,  admit 
of  discussion,  and  some  of  them  would  deserve  the  serious 
consideration  of  the  court,  if  the  decision  of  the  case  depended 
on  them. 

But  the  statute  of  limitations  furnishes  a  complete  and  de- 
cisive bar  to  the  suit.  The  plaintiff  became  of  age  in  May, 
1825.  She  was  married  in  1829,  and  became  a  widow  ui  1832. 
For  thirty-four  years  before  the  filing  of  the  bill,  she  had  been 
under  no  disability  to  ascertain  and  vindicate  her  rights.  The 
life  estate  of  Mrs.  Ruth  Mackay  terminated  in  1832.  John 
Mackay,  the  original  trustee,  conveyed  the  estate  to  Ruth 
Mackay,  to  be  held  by  her  upon  the  same  trusts  on  which  ho 
had  held  it  in  1818;  and  Ruth  Mackay  reconveyed  to  Mrs. 
Flagg  (formerly  Mrs.  Clark)  in  1823,  by  a  deed  which  recited 
that  the  grantee  was  ''  desirous  of  holding  said  estate  in  the 
same  way  and  manner  she  held  the  same  before  the  convey- 
ance by  her."  Mrs.  Flagg  took  her  title,  of  course,  with  full 
notice  of  the  trust,  whatever  it  was;  and  the  deed  from  Ruth 
Mackay  was  merely  a  quitclaim.  But  the  recital  showed  the 
intention  to  put  the  estate  into  her  hands  to  be  held  in  the 
same  manner  as  it  was  held  before  the  trust  was  created. 

When,  therefore,  in  1824,  Mrs.  Flagg  and  her  husband 
joined  in  the  conveyance  of  the  land  now  in  question  to  An- 
drew J.  Allen,  by  a  deed  with  full  covenants  of  warranty,  and 
for  a  full  consideration,  and  he  proceeded  to  enter  upon  and 
hold  the  same  without  any  claim  by  or  on  behalf  of  any  per- 
son against  him,  and  continued  in  the  undisputed  sole  posses- 
sion and  enjoyment  thereof  till  his  death  in  1864,  applying 
the  rents  and  income  to  his  own  use,  we  think  it  very  clear 
that  his  title  and  possession  were  adverse  to  both  trustee  and 
cestui  que  truet.  From  the  death  of  Ruth  Mackay  in  1832,  the 
right  of  the  plaintiff  was  as  complete  as  it  is  now,  or  has  been 
at  any  time  intervening.  She  became  a  widow  in  that  year, 
and  no  disability  has  existed  since.  It  is  agreed  as  a  fact  that 
she  had  no  actual  knowledge  of  the  creation  or  ezisttiioe  of  a 
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trust  in  her  favor.  But  while  this  would  be  an  answer  to  a 
defense  based  upon  laches  or  acquiescence  merely,  we  cannot 
find  in  it  a  sufficient  objection  to  the  operation  of  the  limita- 
tion. The  deed  which  created  the  trust  was  upon  record,  and 
she  had  the  moans  of  ascertaining  her  rights  under  it  by  the 
use  of  due  diligence.  She  now  claims  under  that  recorded 
deed,  and  the  registry  gave  her  the  same  notice  that  it  gave 
to  Mr.  Allen.  If  she  seeks  to  charge  him  as  trustee  because 
he  purchased  the  estate  with  notice  of  the  trust,  the  construc- 
tive notice  was  the  same  to  all  who  claim  under  the  same  in- 
strument. 

The  rule  is  stated  generally  in  the  text-books,  and  is  found 
in  many  adjudged  cases,  that  no  lapse  of  time  is  a  bar  to  a 
direct  trust;  and  it  is  undoubtedly  true,  if  taken  with  the 
proper  qualifications.  The  possession  of  the  trustee  not  being 
adverse  to  the  cestui  que  trusty  as  between  them  there  is  no 
limitation  of  time,  unless  there  is  a  clear  repudiation  of  the 
trust,  brought  home  to  the  party  so  as  to  require  him  to  act  as 
upon  a  clearly  asserted  adverse  title:  Baker  v.  Whiting,  3  Sum. 
486;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90  [11  Am.  Dec.  417]. 
But  where  the  trustee  sells  the  trust  estate  to  a  purchaser  for 
value,  with  warranty,  and  without  any  intimation  in  the  deed 
of  conveyance  of  a  subsisting  trust;  and  the  vendee  enters 
and  occupies  the  estate,  doing  no  act  which  recognizes  in  any 
manner  the  existence  of  the  trust;  and  there  is  no  fraud  or 
concealment;  and  the  cestui  que  trust  is  under  no  disability; 
the  possession  must  be  regarded  i(s  adverse  both  to  the  trus- 
tee and  the  cestui  que  trust;  and  the  time  which  would  bar  the 
legal  right  is  equally  effectual  to  bar  the  equitable  right:  2  Sug- 
den  on  Vendors,  610;  Attomey-Oeneral  v.  Proprietors  of  Federal 
Street  Meeting-house,  3  Gray,  1. 

Bills  dismissed  with  costs. 


Statuts  of  LnciTATioNS  IN  Cask  of  Express  Trusts:  See  Webster^a  lSx*rs 
y.  Neubold,  82  Am.  Dec.  487,  and  note  collecting  prior  cases.  The  principal 
CMe  is  cited  in  Jones  v.  McDermoU,  114  Mass.  403»  to  the  point  that  when 
the  relation  of  tmstee  and  oeatui  que  trust  has  been  shown  to  exist,  there  must 
be  evidence  of  a  repudiation  of  it,  and  of  an  intention  to  hold  the  property 
adversely,  before  the  statute  wiU  begin  to  ran. 
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AoaBTTAirGB  lOB  Honor  defined,  679. 

f onn  and  effect  of,  579,  580. 
AoxMT,  diwretionary  authorifcy  of,  oannot  be  delegated,  442. 
Attornit  at  Law,  statement  made  by  one  penon  to  another  in  preeenoe  o^ 
ifl  not  priyileged,  103. 

Bbiach  or  Promiu  of  Marriaoi,  nnchaatity  as  a  defense  to^  329. 

Common  Carrirr,  contract  limiting  time  to  begin  action  against,  336. 

notice  to  limit  liability  of,  610. 
Oortagious  Diseases,  contracts  made  by  cities  and  ooonties  for  care  of  per^ 
sons  afflicted  by,  79. 

destroying  property  on  account  of,  79. 

impressment  of  property  to  prevent  spread  of,  78. 

municipal  corporation,  power  of,  to  prevent  entry  of  persons  afflicted  by, 
76. 

municipal  corporation,  power  of,  to  provide  measores  to  prevent  spread 
of,  76. 

pest-houses,  liability  for  improper  detention  in,  78. 

pest-houses,  power  to  compel  removal  to,  76^  77. 

pest-houses,  power  to  proviJo,  78. 

power  to  seize  persons  afflicted  by,  and  take  them  to  lioapitidi»  76L 

quarantine,  history  of,  76. 

quarantine,  municipal  corporation,  power  of,  to  establish,  76. 

quarantine,  power  to  establish,  76. 

taking  possession  of  persons  and  property  on  account  of,  78. 
CoMTRACT,  action  on,  by  person  not  a  party  to^  but  icr  whose  benefit  it  was 

made,  349. 
CtePORATiON  domicile,  697. 

Damaoms  accruing  after  commencement  of  action,  when  not  recoverable,  6C8. 
accruing  after  commencement  of  action,  when  recoverable,  627. 
for  frightening  horse  by  animal  or  obstruction  improperly  in  road,  61& 
for  injuries  to  person  accruing  after  suit,  628. 
for  nuisance  can  be  recovered  up  to  bringing  of  suit,  628. 
in  personal  actions  can  be  recovered  up  to  time  of  commenoenMnt^  627. 
in  real  actions  can  be  recovered  up  to  time  of  verdict,  631. 
liability  for  injury  suffered  from  neglect,  776. 
liability  for  selling  poison,  776. 

liability  for  negligent  use  of  dangerous  instnunent^  776. 
liability  for,  when  too  remote,  776. 
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DxATH,  absence  of  leas  than  sereii  yeen,  when  jiutifles  pruunpliaB  o(  IVi 

letters  of  administration  as  eridenoe  o^  707. 

mere  absence  for  seven  years  does  not  warrant  yeiiimptiflu  o(  706L 

not  presumed  from  bad  health,  70i. 

not  presumed  from  old  age,  704. 

presumption  against,  704. 

presumption  of,  from  absence,  257,  70S. 

proof  of,  by  presumptive  evidence,  704. 

time  of,  no  presumption  regarding,  70ft. 
Dbdication  of  lands  by  parol,  460. 
DEFiNrnoN  of  acceptance  for  honor,  578. 

of  eredible  witness,  680l 

of  martial  law,  181. 

of  military  law,  180. 

of  payment  for  honor,  579. 

of  will,  383. 
DivoRGX,  agreement  not  to  make  any  defense,  847. 

Easemsnt  of  light  and  air,  460. 

Elbotion  between  di£Ferent  counts  in  indlotment^  when  required,  080-Mli 
Bbtatbs  or  Decedents,  notice  of  sale^  affidavit  of  publication^  and  callatwil 
assault  thereon,  248. 

notice  of  sale  which  does  not  name  year  of  sale,  248. 
BuEOUTiON,  constitutionality  of  exemption  laws,  768. 

judgment,  whether  subject  to  levy  and  sale  under,  416. 

sale  after  return  day,  400. 

waiver  of  privilege  of  claiming  certain  articles  as  ezempti  788. 

FiSBERT,  right  of,  148. 

Pesturb,  as  between  mortgagor  and  mortgagee,  744. 

machinery  as  a,  744. 
FoBOiBLB  Entbt  akb  Unlawtul  DvTAiinDt,  rents  and  profits  aftor  «oa> 
mencement  of  action,  631. 

HoMBSTXAD,  abandonment  of,  what  essential  to^  117. 

deed  of,  when  void,  117. 

Uen  of,  on  ezoess  of  statatoiy  exemption,  117. 

nature  of  right  of,  736. 

release  of  wife  to^  261. 

removal  of  claimant  to  another  state^  261. 
Husband  and  Wife,  relation  of  debtor  and  creditor  between,  848^  68lL 

IvDicncBNT,  counts  charging  different  crimes,  when  permitted,  662. 

counts  charging  same  offense  in  different  forms,  661. 

counts,  election  between  different,  at  what  stage  may  be  requiMd,  Miu 

eoants,  Section  between,  when  not  required,  661. 

counts,  instances  of  propriety  of  different,  662. 

discretion  of  courts  in  ordering  election  between  different  ooonts,  66Bw 

election  between  different  counts,  charging  offenses  as  committed  at  dif- 
ferent times,  663. 

slection  between  different  counts,  discretion  of  oonrt  in  direoting  nnHj 
reviewed,  C62,  664. 

election  between  different  counts,  instances  in  which  proaeontor  wiU  be 
required  to  make,  661,  663. 
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Ijmcnaarr,  election  between  difforent  ooimtiy  one  diftigfaig  dsfeaduil  m 
principal  and  the  other  as  an  accomplice,  664. 
Joinder  of  connte  in,  660. 
Iksurahcx,  waiver  of  conditions  of  policy,  632. 
IsTHueT  aocraing  after  commencement  of  aait^  680. 

JuDomNT,  collateral  attack  on,  for  want  of  jnrifldiotion,  S78w 

default,  proceedings  to  vacate,  332. 

lien  of,  on  equities,  426. 

levy  on,  under  execution  in  Iowa,  416. 

Ufwj  on,  under  execution  in  Tiouinian^  416. 

levy  on,  under  execution,  not  subject  to^  in  Oalifonua  aad  Florfda^  416L 

of  inferior  courts,  presumption  in  favor  of,  876. 

service  of  process,  adjudication  of  sufficiency  o^  876. 
Just,  inspection  of  premises  by,  explanations  must  not  be  given,  848. 

Inspectioai  of  premises  by,  must  not  be  allowed  where  right  Is  nol  glfm 
by  stotute,  843. 

inspeotion  of  premises  by,  no  one  must  speak  to  jury  during^  848. 

faifpection  of  premises  by,  objections  to^  343,  344. 

inspection  of  premises  by,  order  for,  how  obtained,  848. 

inspectum  of  premises  by,  parties  are  not  entitled  to  be  preseQt»  84IL 

inspectum  of  premises  by,  statutes  concerning,  342. 

inapeotion  of  premises  by,  was  usual  at  common  law,  842. 

inspeotion  of  premises  by,  without  order  of  courts  844. 

Laitdlqbd  and  Tknakt,  repairs,  landlord  need  not  make^  806b 
LAHD-onnoi  Dsoisioirs,  conclusiveness  of,  132. 
Lkttxbs,  author's  property  in,  620. 

property  of  receiver  in,  619. 
JjOKtia^  when  revocable^  668. 
LuvATics,  contracts  o^  432. 

IIabiuaoi,  how  proved,  724. 

Mabtial  Law  applies  to  all  persons,  181. 

oan  exist  only  in  locality  of  actual  war,  181. 

defined,  181. 

difference  between,  and  military  law,  180. 

nature  and  effect  o^  181,  182. 

proclamation  o^  when  and  by  whom  should  be  made^  181. 
MURKB  AND  SxRYANT,  duty  of  master  not  to  expose  servant  to  dABgsr«  MSL 

duty  of  master  to  employ  competent  servants,  214. 

duty  of  master  to  furnish  safe  appliances,  machinery,  and  pnodaM^  S14k 

fire-escape,  liability  for  not  furnishing,  219. 

improved  machinery,  duty  of  master  to  adopt,  220. 

inexperienced  servant,  duty  of  master  to,  217,  218. 

latent  defects,  servant  does  not  assume  risks  of,  216. 

liability  of  master  for  defective  machinery,  etc,  216. 

negligence  of  servant,  when  chargeable  against  master,  214b 

promise  of  master  to  make  repairs,  217. 

risks  assumed  by  servant,  214,  216. 

risks  not  assumed  by  servant,  214. 

servant  in  place  where  he  has  no  business  cannot  recover  for  Iqjailti 
there  received,  219. 

^T^ftfit^ifmA  machine,  liability  for,  218. 

what  servants  are  not  engaged  in  same  general  employment^  286. 
▲m.  Dxc  Vol.  Xcn-61 
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Haouoxiroi;  oontrilmtory,  in  ezpodng  child  to  daogw,  270^  9XL 

otmtrilnitory,  what  Ib,  321,  328. 
Kmotubui  IvsTBUimiT,  aooeptanoe  for  honor  defined,  079. 

aooeptanoe  for  honor,  effect  of,  680. 

AOoeptanoe  for  honor,  form  ci^  and  by  whom  maj  be  made^  079^ 

aooeptanoe  for  honor,  righte  of  acceptor,  680. 

Indoned  in  blank,  102. 

fndonement  in  bhnk  made  by  pereon  other  than  payee,  lOH 

payment  for  honor,  definition  o^  678w 

payment  for  honor,  by  whom  may  be  made,  and  effect  of,  578. 
VvmaHCi^  damagee  after  oommencement  of  action,  whether  reoorerableb  Ml 
681. 

FocmoM,  agreement  for,  may  be  enforced  in  eqnity,  127. 

agents  power  of,  to  make,  127. 

by  allotment,  122. 

by  Tote  of  proprietcn  of  landa  held  by  praprietariea  in  Kew 
122. 

deeds  o^  when  preeomed,  12S. 

deeds  o^  are  conatmed  as  one  iDstnuDent^  ISA^ 

husband's  power  to  afiidct  wife's  interest  by,  198 

Unds  of,  dassified,  121. 

made  by  minors  and  married  women,  126. 

parol,  oonTeyance  in  pnisnanoe  of,  may  be  oonqielled  in  eqoily,  ISL 

parol,  effect  of,  on  interest  of  married  women,  128. 

parol,  effect  o^  on  right  of  dower,  12S. 

parol,  effect  of,  statnte  of  frauds  on,  121. 

parol  eyidenoe  to  establish,  124. 

parol,  must  be  followed  by  possession  in  putoaiioe  d^  ISIL 

parol,  of  lands  held  in  tnist^  123. 

parol,  possession  soffioient  to  yalidate^  128. 

parol,  yalidity  of,  at  common  law,  121. 

power  to  sell  or  exchange,  whether  indndes  power  to  partMoap  19. 

presumption  of,  created  by  adverse  posiession,  18L 

Tolnntary,  nsnal  mode  of  effecting,  124. 

warranty  not  implied  from  Tolnntary,  12& 

warranty,  when  implied  from,  126. 
Kabtt-walls,  agreement  for,  by  parol,  299. 

agreement  for  constraction  of,  299. 

agreement  for,  usual  form  of,  299. 

agreement  to  establish,  290. 

changes  in,  by  one  owner,  without  the  assent  of'  the  other,  1911 

ciril  law  in  regard  to^  289. 

eompelling  contribution  to^  300. 

oontoibution  from  one  using  additions  to^  296. 

conveyance  which  will  create,  290. 

ecrenants  respecting,  whether  ron  with  the  Und^  SOl-JOL 

created,  how  and  in  what  modes,  289,  290. 

damages  for  removing  and  tearing  down,  294. 

described,  289. 

destruction  of,  and  its  effect  on  the  rights  of  the 

easement  of,  when  estaltlished,  290,  291. 

erected  by  tenants,  292. 
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PAMT*WALLi,  axcaratioiu,  nagligenoe  in  maUiigp  296. 

eztenrion  of,  in  front  or  rear,  298. 

flmes  in,  289. 

increasing  height  of,  295. 

injunction  against  putting  windows  or  openings  in,  297. 

injunction  to  compel  removal  of  joists  from,  290. 

injunction  to  prevent  change  of,  or  interference  with,  294* 

interference  with,  by  one  owner  to  detriment  of  anotiier, 

is  not  an  encumbrance,  292. 

liability  of  contractor  for  injuries  to^  296. 

owners  of,  whether  tenants  in  common,  291. 

projecting  over  lands  of  another,  297. 

pulling  down,  by  one  owner  without  the  assent  of  the 

remedies  to  recover  on  agreements  for,  eto.,  801 

repairing,  by  one  owner,  298. 

replacing  dilapidated,  293. 

several  ownership  in,  292. 

statutes  regarding,  800. 

underpinning  or  sinking  deeper,  290.- 

usage  or  custom  does  not  affect  legal  rights^  880l 

user  to  establish,  290. 

using  as,  without  right  or  anthority,  290. 
.  where  may  stand,  289. 

wholly  on  land  of  one,  property  in,  289,  290. 

windows  and  openings  in,  297. 
Patmsnt  iob  Hovor,  definition  and  effect  o^  578;  679. 
PI8T-HOUSI8,  power  to  establish,  and  to  compel  persons  to  be  takm  ta^  76-M 
pRiBUMFnoif  of  death  from  absence,  257. 

of  duration  of  human  life,  704. 

is  against  death,  704. 

QOABAMTivs,  history  of  law  of,  76. 

municipal  corporation,  power  of  to  establish  and  enloroe^  78L 
power  of  the  states  to  establish  and  regulate,  76. 

Rahaoad  Cobfobations,  brakeman,  duty  of  to  see  that  Imkas  are  In 
242. 
brakeman,  liability  to  for  injury  sustained,  24S. 
care  exacted  in  management  of  road,  287. 
oo-employees  of,  who  are,  287. 
damages  for  being  ejected  from,  188. 

employees,  liability  to  for  injury  sustained  in  servioe  o(  fll9^  SL 
frwght  train,  passenger's  right  to  be  carried  in,  187. 
injury  to  person  not  rightfully  on  track  of,  822. 
leaping  from  train  of,  328. 

liability  of  to  employee  for  injury  from  obstructions^  S18L 
liability  of  to  employee  for  low  bridge  or  awning,  219. 
liability  of  to  employee  for  unsafe  track  or  machinery,  218. 
Uabili^  of  to  engineer  who  stays  at  his  post  in  time  oi  daafw,  fllSL 
passengers  ejeoted  for  refusal  to  pay  fare,  109. 
rules,  expulsion  of  passengers  for  non-compliance  with,  14S. 
special  contract  limiting  liability  must  be  reasonable,  886. 
tickets,  facilities  must  be  furnished  for  purchase  of,  109,  187,  M» 
tickets,  regulation  requiring  purchase  of  before  entering  can^  lOi. 
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Real  Aonoir%  nnti  and  profiti  may  be  reoorared  up  io  dqr  of  wdle^  ML 
RiNT,  apportionment  of  where  part  of  property  is  d— troyed,  908. 
RKflmunrr  of  Tradi»  agreement  between  prodnoer  and  dealv,  78lL 

agreement  for  exdnaiTe  right  to  ereet  aad  mirintMn  talagnpli  Iom^  769L 

agreement  for  exclnaiTe  use  of  patett  right,  768* 

agreement  for  ezcluaiTe  nae  ol  tnde  aaaret^  763L 

agreement  to  appoitioa  bwain—  amoog  tnyuportsttoB  MBifniaik  VHL 

as  to  peraona,  761. 

as  to  space,  756. 

aa  to  time,  754. 

oontraot  in,  general  rule  as  to  Talidity  o(  751. 

oontraot  in,  sofficienoy  of  oonsidetation  f or^  1$L 

oontraots  in,  were  fcvmerly  aU  void,  751. 

dirisibility  of  oontraots  for,  754. 

instmnces  of  contracts  for  which  are  infalid,  750L 

inmtjLnn^  of  contracts  f or  which  are  yalid,  755-756^ 

inafAfirtiMi  of  contracts  for  and  of  acts  which  Tioblo^  TMl 

miscellaneous  oases  of,  761. 

partly  valid  and  partly  void,  764. 

presumption  is  against  Talidity  o^  753. 

reasonableness  of,  is  a  question  of  law  for  tilt  ooart^  THL 

reasonable,  what  is,  752. 

thronghout  state  or  kingdom,  755. 
B1TIB8,  non-navigable,  right  io  vae  of  as  lii|^way»  001^ 


Bali,  conditional,  vendee  can  convey  no  title^  817. 

by  administrator  or  guardian,  defects  in  prooeedin^i  for,  876^ 

by  administrator  or  guardian,  statute  of  limitations  implying  io^  878. 

when  complete  so  as  to  pass  title  to  chattels,  778. 

Slakdir,  complaint  for,  where  the  words  used  are  nol  aotiasable  per  $$,  67L 

Stat  Laws,  constitutionality  of,  66-68. 

8uia>AT,  validity  of  oontraots  made  on,  704. 

Tax  Sals,  mistake  in  redeeming  from,  may  be  lelimrad  is  mj^a^kf^  44^ 
Tbuvisi,  burden  of  showing  the  fainaaa  of  his  oontnoli  with  kla 
<nM«,641. 
sale  of  trust  property  to^  setting  aaida^  641. 

VurDinoKi  Exponas  not  neceanry  to  valid  nla^  400l 

Vnw  ov  PRBMISBS  by  court  or  Jury  dating  trial  of  aatia^  8I>  848L 


Will,  checks  or  bill  of  ezbhange  may  be^  884i 
oontraots  may  be  testamentary,  885. 
deeds  may  be  testamentary,  9S6, 
diaries  may  be  testamentary,  885w 
entries  in  memorandum-booki^  885. 
bond  may  be,  384. 
letters  may  be,  385. 

miscellaneous  writings  probated  as,  886. 
miscellaneous  writings  refused  probata  as^  886^  887* 
distinctive  features  of,  383. 
instrument  to  take  effect  after  death,  888L 
power  of  attorney  as,  384. 
promissory  note  as,  384. 
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Wm^  TCoalpiM,  888. 

faqnaft  of,  to  wit&eM  to  wMmi,  niffioieiioy  of,  289. 

tartimentary  capadty,  what  prodnoes,  680. 

test  to  detennino  whether  writiiig  in,  387,  888. 

whether  writing  is  a»  depends  on  contents  of,  and  not  eo  deolantloB  tf 
maker,  388. 
WmnHy  atheists,  oorapetency  of,  to  testify,  478,  474. 

eredihle,  who  is,  68a 

SKoliisioii  of,  beoanse  of  nvM,  474. 

eath  Is  raquired  of,  474. 

nligloas  belief^  exdnsion  for  want  o^  474. 

Sapreme  Bdn^  belief  in,  no  longer  nsoswary  In  mest  4tat(«,  474 
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ABANDONMENT. 
SmHoxibtxads. 

ACENOWLEDGMENXa 
8m  Dxidb»  6;  Ejicticwt,  2. 

ADVERSE  POSSESSION. 

:oir  Muvr  bi  Rsoabpxd  ab  Adybbsb  both  to  TsTrsm  ivB  Oi» 
Tin  QVB  Trust,  and  the  timo  which  would  bar  tho  logal  right  Is  eqnaQy 
effBotnal  to  bar  tha  eqnitablo  rights  where  the  trastee  sells  the  trust  es- 
tate to  a  pnrohaser  for  value^  with  warranty,  and  without  any  intima- 
tion in  the  deed  of  oouTeyanoe  of  a  subsisting  trust,  and  the  vendee 
anters  and  ooonpies  the  estate,  doing  no  act  which  recognizes  in  any 
manner  the  eTistenoe  of  the  trnst»  and  there  is  no  fraud  or  concealment 
and  the  eettui  gue  truti  is  under  no  disability.    Merriam  t.  Hauam^  796. 

AOENOT. 

L  AlTTHOBITT  TO  COLUKV  DlBT  IS  KOT  ImPLIXD  MxAELT  IBOM  PO88IS8ZOV, 

by  the  party  olaiming  the  authority,  of  a  copy  of  the  account.  DutAtr 
T.  Bedbwithy  232. 

L  AvTROBiTT  TO  Ck>LLBOT  DxBT.  —  A  and  B  went  to  a  store,  and  each  pnr- 
ehaeed  a  bill  of  goods.  A  guaranteed  the  payment  of  B*s  bill.  Subse- 
quently both  biUs  were  sent  by  mail  to  A,  who  presented  B's  bill  to  Imn, 
repreaanting  that  he  had  authority  to  collect  it,  whereupon  B  paid  it. 
Seidf  that  the  mere  delivery  of  the  bill  by  the  creditor  to  A,  through  the 
poet-offioe,  did  not  constitute  A  the  creditor's  agent  for  the  collection  of 
the  debti  nor  was  it  any  evidence  of  authority  to  collect  it.    Id. 

S.  DmoB  D  BouHD  TO  Know  AuTBORrrr  or  Third  Psrson  to  Whom  Hb 
Patb  Mobbt  on  account  of  his  creditor,  and  if,  failing  to  ascertain  such 
anthority,  he  makes  the  payment^  it  is  at  his  own  risk.    Id. 

A  Gbhbbal  Aobht's  Powbr  to  Bind  Principal,  within  Soopb  of  Air- 

THORTfT  FORMBRLT  PO88B88XD  BT  HiM,  Ck>NTIN17ES  UUtil  perSOUS  with 

whom  the  agent  has  dealt  and  continues  to  deal  are  informed  of  the  ter- 
mination of  the  agency.    Dhftny  v.  KeUogg,  154. 
fk  Avthoritt  or  Aoknt,  Who  Travbls  to  Solicit  Orders  for  Commbbozal 
Housiy  D0I8  NOT  Embraob  Powbr  to  caucel  his  contracts  and  reoehre 
hack  goods  shipped  to  and  not  satisfactory  to  a  customer.    Id, 
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€l  FAOIOEKiJlIilBNlOBOKinBALBALAKOIONPBOPRRTrarinBPBONarAI^ 

nr  Hn  Aotual  PoasiiiaiON,  and  snch  poasesrion  is  notice  of  his  liao  l» 
eroditofi  and  pfoxohasen.    Strahom  v.  C/iiim  Stock  Yard  efc.  Gx,  142. 

7.  CovnGNXi^  TO  Eniobcs  Lien  ior  Gxmsbai.  Balancb  aqaxsss  Covsiobo^ 
MUffT  HATB  Poflsnnoii  or  Pbopxbtt.  Thus  where  property  has  baea 
■hipped  to  A,  and  its  destination  while  in  tranmlu  has  been  changed  hj 
the  consignee  to  B^  and  A  does  not  get  possession  of  the  propertj  belon 
notioe  is  given  to  the  oarzier  that  it  is  to  be  deUyered  to  B^  A  aoqnixes 
no  lisn  on  the  properly  for  any  general  balance  against  the  oooaigner. 
Id. 

i.  Fiorcm  CAimoT  Pldos  ok  Grm  nr  PATloDrr  of  his  own  debt  property 
fntmsted  to  him  to  be  disposed  of  by  sale  for  his  prino^aL  MSkr  t. 
AeftMfcfo*  oni  ZifkrNer,  68S. 

AQISTEBS. 

1.  Aonm  D  BomvB  to  Bzzboibs  oblt  Bjbabonablb  Cabb  avp  Ddjossis 
10B  Savitt  of  8roOK  committed  to  his  charge;  and  whether  or  not  he 
has  done  so  is  a  question  for  the  jury  to  determine^  in  yiew  of  all  the  te^ 
timony  before  them.    HaJtty  t.  Mariel,  IffiS. 

ti  AonriBR  IB  Bound  to  Ekplot  SxiLLrvL,  GaxifuLi  and  Tkubtwobtht 
SlRyANTBy  and  is  liable  for  all  injuries  done  by  them  in  the  coarse  of 
their  employment^  through  nogliymoe  or  canleasneBs,  bat  not  for  any 
willfal  or  laHfltoni  injnxy  committed  without  has  knowledge  or 
Id. 


See  BAmfDn^  4. 

ANDCAIJS. 
See  AoiRXBS;  Oobfoiultion%  9-11;  ffivHWAfi. 

ABIUSST. 

See  CknramonovAL  Law,  9^  10;  Mauoiodb  PMnoDTnur,  S|  Mttj^^T 

Law,  1. 

ASSIGKSfENTa 

I.  Bqval  Bquitiib— JuxwioBNT  wiTifouT  NoittSB  ov  AnnnncDra!.-^Afl%Baa 
of  contract  to  bay  school  land  holds  an  eqnal  eqmty  with  one  who  re- 
eoyers  a  jodgment  against  the  assignor,  sobaeqoent  to  the  assignmiiniL 
bat  withoat  notice  of  it;  and  their  eqnitiee  being  eqaal,  the  assignnn.  !)•• 
ing  first  in  time,  wiU  be  held  first  m  right    OkurckUlT.  Mone,  422. 

%  Bona  Fidn  AsnoNin  ov  CHora  nr  AonoN  bad  PiouLiAXi.r  EquzrABU 
remedy,  before  %ot  of  1829,  chapter  27,  and  that  net  has  enhised  Ut 
powen.    Scke^fermam  t.  O'Brkn^  709. 

See  I^UDVLBNT  OONYBTANOaJi,  1. 

ASSUMPSIT. 

AionoN  ON  PBomsB  to  Pat  "as  Soon  as  Ablb **  is  Maintainablb  without 
either  plea  of  ability  to  pay  or  eztraneons  proof  thereof.  In  each  cases, 
a  Judgment  and  execution  are  the  best  test  of  ability  to  pay,  and  if  they 
profye  the  inability  of  the  promisor  to  pay,  he  is  not  prejudiced  by  tft» 
Judgment.    CecUr.  fFa2>A,  481. 

See  Ck>-TENANCT,  4, 
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ATTAomaorrs. 

L  ICvmoiPiii  OoBroRAiioiiB  ask  nstkb  Leablb  to  Pboobm  of  Gabvub- 
MmT;  and  if  ■nmmoiMd  aa  gamiaheea^  th^  may  properly  be  diaoharged 
on  motion,  without  first  making  answer.    Merwin  v.  CfhioagOt  204. 

%  Sailoiu  in  MAOifKRWi  VoTAox,  in  the  abaenoe  of  a  oontraot  to  the  con- 
trary, are  neither  partners  in  nor  part  owners  of  the  fish  canght;  they 
therefore  have  no  attachable  interest  in  the  catch  of  the  Toyage.  Xeials 
ChadlHmrm,  66a 

t.  Iktxrbst  ov  Mobtoagib  or  Lands  ib  not  Liabls  to  Attaohmbnt  or 
sale  on  azeeation  prior  to  foredoanre.    Brown  r,  Baie$,  618. 

4.   Ck>LT  NOT  BXOKKDINO  StATDTOBT  VaLUX  18  EZBMPT    IBOM  AtTAGHMBNT 

when  the  debtor  owns  neither  oxen  nor  horses.  Xeimetfy  t.  Bradbury^ 
672. 

g,  Milunnr's  Clock,  Stoyn,  Sobxkn,  Pughxb,  and  Tablb-odvxr  asb  Ex- 
KKFT  IBOM  ATTAGHMBNT,  Under  the  General  Statutee  of  Masnchnsetts, 
&  133»  sec.  32,  d.  6,  if  they  are  necessary  to  her  business,  are  in  actoal 
use,  and  do  not  exceed  one  hnndred  dollars  in  value.  Wood»  v.  KejfWt 
766. 

6L  QuBSTioN  IB  Onb  ov  Fact  tob  Jubt  whbthbb  Axtiolbb  abb  "Kbgbb- 
sabt"  lOB  Cabbtino  on  MiIiLINXb*8  BU8INXS9,  under  the  General 
Btatutee  of  Massachusetts,  c.  133,  sec.  32,  cL  6,  which  exempts  from 
attachment  the  tools,  implements,  and  fixtures  necessary  for  carrying 
on  the  trade  or  business  of  the  debtor,  not  exceeding  one  hundred  dol- 
lars in  value.    Id, 

7.  Pbivilbqb  ot  Claimino  Abtiolbs  as  Exbmpt  tbom  Attaohmbnt  ib  not 

Waivbd  by  the  debtor's  neglect  to  claim  them  when  attached  by  the 

officer,  if  they  are  plainly  distinguiahable  as  articles  which  are  exempt. 

Id. 

8ee  SzBOonoNS,  1. 

ATTORNEY  AND  CLIENT. 

IvjUNOfiON — Attobnbt  Fbb  Allowbd  in  AonoN  ON  Bond. — ReasonabU 

compensation  to  an  attorney  to  procure  a  dissolution  of  a  writ  of  i^un^ 

tioa,  or  a  release  of  the  property  from  its  restraint^  may  be  reooveied  la 

an  action  on  the  bond,  if  the  injunction  was  wrongfully  iBsoedL    i^eibisiis 

JfdSeNife,  428. 

See  Champbrtt. 

AucnoNa 

1.  Auomnr^RiQinBiNO  Cbbtain  Amount  to  bb  Bm.  — Owner  of  property 
being  sold  at  auction  may  cause  the  auctioneer  to  publidy  annonnoe  that 
no  bids  less  than  five  cents  will  be  received;  and  after  such  notioe  a  p4r- 
•on  who  bids  only  one  cent  in  advance  of  a  previous  bid,  although  tho 
previous  one  was  a  bid  left  by  an  absentee,  acquirea  no  title  to  artiole 
upon  wliioh  he  bid.    Farr  v.  John^  426. 

t.  OwNBE  Of  Pbofsbtt  Ovrbbd  lOB  8alb  at  AncnoN  has  Riobt  to  Pbb- 
■OBIBB  Mannbb,  oonditions,  and  terms  of  sale,  and  where  they  are  rea- 
•ODaUe  and  made  known  to  the  buyer,  they  are  binding  upon  him.    Id, 

t.  Whbbb  Ownbb  Advbbtubs  Lot  or  Vbbt  Valuablb  Pbofbett  to  bb 
Sold  at  AconoN,  and  only  Ofhebb  for  sale  articles  of  very  little  valtte^ 
this  fraud  has  no  effsct  upon  any  particular  sale  effected  at  this  auction. 
Id, 
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BAILBiENTS. 

L  Bailh  is  Prbsuiued  to  hati  bbm  KsoLioKirr,  akd  Bobdkh  ov  Pfemnr 
B18TB  irpoN  Him  of  showing  the  ezercue  of  such  care  as  wma  raqoiivd 
by  the  natme  of  the  bailment^  in  case  of  compensated  as  wall  aa  in  grata- 
itooa  bailments,  where  the  bailor  shows,  in  an  action  against  the  bailee 
to  reooTer  damages  for  an  injoiy  to  or  loss  of  the  goods  bailed,  that  the 

*-  goods  were  placed  in  the  hands  of  the  bailee  in  good  condition,  and  tlwt 
tfaej  were  letomed  in  a  damaged  state,  or  not  at  aU.  CkaniM  t.  Wood^ 
189. 

ti  Mudiutsbt  01  Pbopibtt  bt  Ant  Bahjb  to  Ukauthoriibd  PiBfloi 
n  OF  iTSBJr  CoHTSBSiON,  rendering  the  bailee  liable  in  tro?er,  witfaoal 
regard  to  the  qnestioa  of  due  care  or  degree  of  m^Q^igsnoa.    HdB  t.  Aa* 

BANKS. 
See  Oun^  8. 

BT-LAWa 
See  OoBiDBATBonai  9^  11. 

0HAMFEBT7. 

ftearon  or  Himbt  Vm,  Chaftbb  9,  aoaihr  OBAMPnrry  n  Now  te- 
■OLsn,  in  a  grsat  measore,  in  Maryland.  The  aaount  poli^  en  tiiia 
subject  was  founded  upon  a  state  of  society  which  doea  not  eziat  in  tUi 
eoontry.    Schi\ffrman  v.  O'Brien,  706. 

COMMON  CABBISBa 

1.  KoTHnro  xzoxpt  Aor  ov  God  ob  Pubuo  Enbht  will  Excdbb  Oomov 
Oabhtbr  for  loss  of  goods  intrusted  to  him  for  tnnsportation,  and  be 
oannot^  in  Oeorgia,  limit  that  legal  liability  by  any  notice  given  either 
bj  pnUioation  or  by  entry  on  receipts  given  or  tickets  sold;  bat  he  may 
limit  his  liability  by  express  contract^  independent  of  his  reoeipt,  fairly 
made  between  the  parties.    Southern  Baepren  Co,  t.  FwreeU,  63. 

%  WhKRI  EzFRBSS  Ck>lITBAOT  IB  EkTBBED  nrCO  BBTWBBB  COMMOir  Ha^^m 

AND  Shippxb  of  goods,  limiting  the  former's  legal  liability  for  leas 
thereof,  evidence  tending  to  show  that  the  loss  ooeorred  throogh  the 
shipper's  f ailore  to  perform  his  contract,  and  not  through  the  esirier's 
negligence,  is  admissible  on  behalf  of  the  carrier.    Id, 

•»  Common  Cabrikrs  abb  Bjbqabdbd  at  Common  Law  ab  Inbubbbb  of 
Goods  Dbuvbrbd  to  Thbm  tob  Tbanspobtation,  except  when  their 
loss  is  occasioned  by  the  act  of  God  or  the  pnblio  enemy.  FQhbnmm  t. 
Qrcmd  Trunk  R*y  Co.,  606. 

4.  Common  Cabbiebs  mat  Bbrbict  thbib  Common-law  LiABiUTr  l^  noftioe 
brought  home  to  the  owner  of  goods  before  or  at  the  time  of  delivery  to 
them,  if  snch  notice  be  assented  to  expressly  or  impliedly  by  the  owner. 
Id, 

tf.  NonoB  Restbiotino  Cabbibb's  Common-law  Liabilitt,  Givbn  10  Psa- 
SON  who  was  simply  directed  by  the  owner  to  deliver  the  goods  to  the  car- 
rier, is  insofficient  to  bind  the  owner,  in  the  aheenoe  of  all  knowledge  of 
and  assent  to  each  notice  on  the  part  of  the  latter.    Id, 

%,  OwNBBa  or  Goods  abb  Pbbsitmbd  to  Contbaot  with  Cabbibbs  itnxnbi 
THBIB  Common-law  Liabilitt,  and  it  is  for  the  earner  to  show  any 
qualification  of  his  responsibility.    Id, 
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7«  GoMMON  Oabribb  OAmroT  Stipulats  AaAum  hzb  Own  Oboss  Kiou- 
OKNOB,  or  that  of  his  employees,  or  against  willful  default  on  his  or  their 
part  And  it  is  such  gross  negligence  as  a  railroad  company  cannot 
stipolate  against  for  one  of  its  conductors  to  refuse  to  apply  water  to 
hogs  that  are  being  transported  in  its  cars,  after  being  requested  so  to 
do  by  the  owner  of  the  hogs,  where  water  for  that  purpose  was  con- 
venient and  abundant,  and  several  of  the  hogs  died  by  reason  of  such 
refusal.    lUhwis  CenL  R,  R,  Co,  v.  Adamty  85. 

8.  Ldcitation  ot  Common  Carrikb's  Liabilitt  bt  Expriss  Contraot  musk 

be  reasonable  in  itself,  and  not  such  as  to  operate  as  a  snare  or  fraud 
upon  the  public.    Adams  Exprtn  Co,  v.  Reagan^  332. 

9.  Condition  that  Cabkieb  should  not  bs  Liablb  iob  Loss,  unless  a 

claim  therefor  should  be  presented  within  thirty  days  from  the  date  of 
the  receipt,  held  to  be  unreasonable  and  void,  in  a  contract  to  carry  a 
package  from  Indiana  to  Georgia,  during  the  war,  and  when  transporta- 
tion was  much  interrupted.    Id. 

10.   MbASUBB    ot   DaMAOBS    against    CaBBIZB    iob  DbLAT  in  DSLIYEBINa 

Goods.  — When  a  carrier  contracts  to  deliver  goods,  and  by  his  neglect 
they  are  not  delivered  at  the  time  and  place  when  and  where  they 
should  have  been  delivered,  and  at  the  time  of  their  delivery  there  is  a 
diminution  of  their  market  value,  the  earner  is  liable  for  the  Ices  thus 
arising.  The  difference  in  value  at  the  time  of  delivery  and  when  the 
goods  should  have  been  delivered  constitutes  the  measure  of  damages, 
and  is  a  material  element  proper  for  the  consideration  of  the  jury  in 
assessing  the  damages.     Weaion  v.  Chrand  Trunk  R*y  Co.,  552. 

11.  Consignor  or  Pbopebtt  in  Transitu  has  Right  to  Dibbct  Cuanoi 
IN  its  DismNATioN,  and  have  it  delivered  to  a  different  consignee;  and 
the  carrier  is  bound  to  obey  such  direction.  Strahom  v.  Union  Stock 
Yard  He  Co,,  142. 

12.  Railroad  Compant  is  Liable  as  Common  Carrier  for  Injuries  to 
Cabs  or  Connectino  Company  while  they  are  in  transit  over  its  road, 
and  which  it  receives  with  their  passengers  and  freight  into  its  exclusive 
custody  and  control.     VermovU  etc  R.  R.  Co,  v.  R,  R,  Co,,  785. 

18.  Railroad  Company  is  Liable  to  Connecting  Railroad  Company  for 
Injuries  to  Cabs  of  Latieb  arising  from  a  defective  condition  of  the 
road  of  the  former,  whether  attributable  to  negligence  or  not,  if  the 
contract  be  construed  to  include  cars,  where  the  former  company  agreed 
to  draw  over  its  road  the  cars  of  the  latter  with  their  passengers  and 
freight^  and  the  latter  agreed  to  save  the  former  harmless  from  all 
claims  and  damages  arising  from  any  injury  to  passengers,  or  loss  of 
or  damage  to  baggage,  goods,  and  freight,  while  in  transit  over  the 
same,  "unless  such  injury,  loss,  or  damage  shall  be  clearly  shown  to 
arise  from  or  be  occasioned  by  the  negligence  or  default "  of  the  trans- 
porting company,  "or  from  some  defect  in  the  road."    Id, 

14.  Complaint  Stating  Faois^  and  Chaboing  Railroad  Company  Gen- 
EBALLY  FOR  Loss  OF  Baggage,  IS  GoOD;  and  if  the  company  is  liable^ 
either  in  the  capacity  of  common  carrier  or  as  warehouseman,  the  plain- 
tiff is  entitled  to  recover.     Warner  v.  Burlington  etc  R,  R.,  389. 

16.  Railroad  Company  is  Liable  as  Warehouseman  for  Loss  of  Baggage, 
where  it  receives  and  undertakes  to  convey  a  passenger's  trunk  by  a 
subsequent  train  to  a  given  point,  but  puts  it  in  the  common  passenger- 
room  at  the  place  of  destination,  instead  of  the  baggage- room  kept  for 
that  purpose,  where  it  is  broken  open  by  burglars  and  rifled  of  its  con* 
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tents  before  the  passenger  has  a  reasonable  time,  after  its  arrival,  im 
which  to  receive  it.     Fd, 

16.  Passknokr  has  Rsasovablb  Tims  attkr  Arrival  of  Bagoaob  Sorr  ojr 
SuBSiQUBNT  Traih  IN  WHICH  TO  Rbceiyk  IT;  and  even  if  the  Uabili^ 
of  the  railroad  company  ceases,  onless  the  passenger  exercises  the  atniMit 
watchfobiess  in  calling  for  his  baggage,  it  would  still  be  liable  as  a  wbvb- 
honseman,  at  least  for  a  reasonable  time.    Id. 

17.  It  Railroad  Ck>iiPANT,  bt  m  Agbiit,  Aoobfts  akd  UNDKBTAKxa  to 
Carry  and  Dblitbr  Passrngxr's  Trunk  on  Subsequent  Train,  It 
n  Liable,  whether  the  agent  had  the  authority  or  not,  in  the  first  in- 
itanoe,  to  bind  the  company  by  the  agreement  to  obtain  and  forwajd  iJtm 
baggage.  The  agent's  failnre  to  forward  the  tnink  might  not  make  tli0 
company  liable  in  case  of  loss,  but  it  would  be  liable  after  nmmmim 
Hie  responsibility  of  oanying  it.    Id, 

15.  Where  PAflBENosR  Patb  hu  Fare,  and  Railroad  Gomfavt,  bt  rb 
Aqent,  Undertakes  to  Dbutxr  his  Trunk  bt  SuBsaqfUEVT  Teaiv, 
the  company  takes  upon  itself  the  ordinary  liabilities  that  are  imniBMril 
by  such  oompanies  when  the  passenger  goes  upon  the  same  train.    Id. 

10.  Same  Rules  ot  Garb  and  Dhjobvcb  on  Part  of  Railroad  Compant 
Applt  whether  Baogaob  is  Forwarded  on  Saicb,  Precepdio,  ok 
SUBSBQUENT  TRAIN,  where  the  paasenger  has  paid  his  fare,  and  his  beg- 
gage  is  sent  forward  pursuant  to  an  agreement,  and  as  a  part  of  tkt 
conaideration  moving  firom  the  oompany  for  the  fare  prepaid  by  tke  pa*- 
Sanger.    Id* 

90.  DuTT  OF  Passenger  Cabrixr  does  not  Extend  to  Imfbisonmebt  or 
Passenger,  so  as  to  prevent  him  from  voluntarily  ezpoeinff  i«iiwAif  to 
needless  periL    IndkmapoliB  etc  i?.  S.  Co,  v.  Rutherford^  396. 

tl.  Passenger's  Refusal  to  Surrender  his  Ticket  to  Railroad  Conduo 
tor  when  Demanded  does  not  oonstitnte  the  same  c^ense  as  the  refusal 
to  pay  &re,  and  the  statutory  prohibition  against  the  expulsion  of  apaaBm» 
ger  for  non-payment  of  fare,  except  at  a  regular  station^  does  not  applj 
to  the  former  case.    lUmdis  CenL  B.  IL  Co.  v.  WkUtemare,  138. 

fiS.  Railroad  Compant  mat  Expel  Passenger  from  its  Train,  at  Placb 
Other  than  Regular  Station,  for  the  violation  of  any  reasonable  mk 
other  than  that  of  non-payment  of  fare.    Id, 

SS.  Statute  Forbids  Expuuion  of  Passenger  at  Placb  Other  than  Baov- 
LAR  Station,  onlt  in  Case  of  Refusal  to  Pat  Farb;  and  a  passen- 
ger's neglect  to  purchase  a  ticket  before  entering  a  railroad  train,  when 
required  by  the  rules  of  the  oompany  to  do  so^  amounts  In  substance  to  a 
refunl  to  pay  fare,  and  justifies  an  expulsion  only  at  a  regular  station.  Id, 

WL  Railroad  Compant  has  Right  to  Rbquirb  of  its  pAasENOERs  Com- 
flxance  with  All  Rbasonablb  Rulbs  tending  to  promote  comfort^  con- 
venience,  good  order,  and  behavior,  and  to  secure  the  safety  of  its  trains 
and  to  enable  the  company  to  conduct  its  business  as  a  oommoa  camar 
with  advantage  to  the  public  and  to  itsdf .    Id, 

16.  Railroad  Compant  is  Bound  to  Carrt  Passenger  who  observes  aD 
reasonable  rules  of  the  oompany.    Id, 

SS.  Railroad  Compant  has  Common-law  Right  to  Expel  Passbnqsb  from 
IIS  Train,  where  he  has  wantonly  disregarded  any  reasonable  rule;  bet 
the  company  must  not  select  a  dangerous  or  inoonvenient  place,  and  nasi 
Qse  no  more  force  than  may  be  necessary  for  the  expuliioii;  and  tUs 
right  has  been  restricted  by  statute  in  oases  of  non-payment  of  fua  enly. 
Id. 
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J7»  Bulb  of  Railboad  Oompant  Riquibino  Piflmrana  to  SuBBOfDm 
THBIR  T1CKXT8  to  the  oondaotory  wImil  demanded.  Is  a  xeMonable  one  end 
may  be  enforced.    1<L  • 

Si,  CovBT  Hinrr  DcnsaoNB  whwhbe  Ruui  Adqftkd  bt  Railboab  Ck>x- 
PABT  IS  Beabonablb  Ohb.  Such  question  is  purely  one  of  law,  and  must 
be  determined  by  the  ooort,  and  not  the  jnry,  althoogh  it  is  proper  for 
the  court  to  admit  testimony  as  to  the  necessity  of  snoh  role.    Id. 

19L  RaILBOAD  Ck>lCPAKT  MUST  RiSFOMD  IB  DaXAOBS  IV  It  UbBB  UNVBOBB- 

flABT  ViOLBNGB  in  expelling  psssenger  who  has  wantonly  disregarded 
any  of  its  reasonable  roles.    Id, 

9X  Passbnoib  on  Railboad  Traut  oan  ohlt  bb  Eztbllbo  at  Rbqulab 
Station  tor  yiolating  a  role  of  the  company  requiring  passengers  to  par- 
ehsse  tickets  before  entering  the  train.  The  willful  neglect  to  comply 
with  that  mle  and  the  refossl  to  pay  the  fare  are  substantially  the  same 
offense  against  the  rights  of  the  road,  and  the  penalty  f ot  the  one  is  no 
greater  than  that  for  the  other.    lUmoia  CenL  R.  R.  t.  SuUon,  81. 

Jl.  Rahaoad  CJompant  is  Liablb  bob  Ezpbllibo  Passbnobr  at  Placb 
Othbb  than  Rboulab  &TAIHC1K,  where  the  passenger,  on  being  in- 
formed just  before  the  train  started  of  the  mle  of  the  company  requir- 
ing tickets  to  be  purchased  before  entering  the  cars,  seeks  to  buy  a 
ticket,  but  finds  the  office  dosed,  and  afterwards  offers  to  pay  his  fare  to 
the  conduotor,  who  refuses  to  receire  it    IcL 

ML  Bahaou)  C<ncPANT  is  not  Rbquibbd  to  Kbep  opbn  its  Tioxbt-owiob 
for  sale  of  tickets  to  passengers  beyond  adyertised  time  fixed  for  the 
departure  of  trains;  and  Chicago  de.  R,  R.  v.  Parkt,  18  HL  460,  S.  0., 
68  Am.  Dec.  562,  and  St.  Louis  etc,  R.  R.  Co,  r.  Dalby,  19  HL  368,  are  not 
•  to  be  considered  as  holding  that  such  company  must  keep  its  office  open 
for  that  pnipose  until  the  actual  departure  of  the  train.  8t,  Loidt  etc 
IL  R.  Co.  ▼.  South,  103. 

SSb  Railroad  Ck>ifPANT  is  Rxquibbd  to  Ebbp  opbn  its  Tiokbt-opiicb  bob 
Salb  or  Tiokbts  to  passengets  for  a  reasonable  time  before  the  depart- 
ure of  each  train,  and  up  to  the  adyertised  time  for  its  departure,  but 
not  up  to  the  time  of  its  actual  departure.    Id, 

•Si.  Railboad  Company  is  Rbquibed  to  Fttbnish  (Tonybnibnt  and  Aoobssi- 
BLB  Placb  bob  Salb  op  Tiokkfs,  and  to  afford  the  public  a  reasonable 
opportunity  to  purchase  them;  but  parties  who  will  not  avail  themselyes 
of  it  are  alone  at  fault,  and  must  pay  the  extra  fare  or  be  ejected  from 
the  train  on  refusal  to  pay  it.    Id, 

f8b  Railroad  Ck>MPANY's  Bight  to  Disgrdonatb  in  its  Farb  between  those 
who  purchase  tickets  and  those  who  do  not  is  just  and  reasonable,  but 
is  dependent  on  the  fact  that  a  reasonable  opportunity  has  been  giren  to 
obtain  tickets  at  the  lowest  rate  of  fare.    Id, 

f8b  Ratbs  op  Farb  op  Railroad  Gompant  need  not  be  Fdcbd  by  board  of 
directors,  and  appear  on  the  record  of  their  proceedings.  Ag^ts  other 
than  the  directors  may  be  empowered  to  regulate  such  matters.  Jtfftr^ 
mnmiie  R,  R,  Co,  r,  Rogen,  276. 

97.  Railroad  Company  may  Disobiminatb  in  its  Rates  op  Farb  in  fapor 
of  persons  who  purchase  tickets  before  entering  the  cars.    Id, 

i&  Rbqulation  Making  Discrimination  in  Passenger  Fabbs  in  favor  of 
pereons  purchasing  tickets  before  entering  the  cam  imposes  upon  the 
railroad  company  the  obligation  to  afford  passengers  the  opportunity 
to  avail  themselvee  of  the  discrimination;  and  if  this  opportunity  is  not 
cfisred,  the  regulation  is  not  binding,  and  a  passenger  who  after  tender- 
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ing  the  regular  ticket  rate  to  the  oonduotor  is  expelled  from  the  true 
may  recover  from  the  company.  Id. 
S9.  PASSXsroEB  Who  Refusis  to  Pat  Fabb  mat  bb  Exfelued  bmtwbm 
Stations  where  the  charter  of  the  railroad  company  la  silent  upon  tlie 
subject^  and  there  is  no  general  statute  requiring  the  expalnoa  to  be 
made  at  a  station.    /dL 

40.  Mbasubb  or  Damaobs  whbrb  Passbngeb  Who  had  Ko  Ofpobtuxitt 
or  Pubcuabb  Tio&bt  is  expelled  from  the  cars  upon  his  refosal  to  pay  a 
higher  rate  of  fare  is  not  confined  to  the  difference  between  the  two 
rates  of  fare,  bnt  extends  to  the  consequences  of  the  expulsion,  which 
was  purely  wrongfuL    Id, 

41.  Iv  Railboad  Ck>MPAirr  RaonXiABLT  Gabbibs  Pasbbbobbs  bt  Fbbsbt 
Tbain,  and  holds  itself  out  to  the  public  as  so  doing,  it  thereby  ^^^MTf^T 
a  common  carrier  of  passengers  by  such  freight  train,  and  has  no  mors 
right  to  expel  a  passenger  therefrom  without  caose  than  from  a  regular 
passenger  train.    Ohkago  etc  R,  IL  Co,  r.  Fhgg,  133* 

12.  RaIIAOAD  Ck>MPAKT  HAS  POWBE  TO  MaKB  AiJ.  RbA80NABLB  RuUB  IOB 

GoTBBNMBNT  OB  ITS  Tbains;  and  may,  as  to  certain  classee  d  trains 
require  tickets  to  be  purchased  before  allowing  passage  to  be  taken 
thereon.    Id* 

4M,  Passbnobb  mat  bb  Bztbllbd  at  Ant  RaeuLAB  Station,  but  oiHi.T  as 
SiroH  Station,  where  he  has  knowingly  disregarded  the  rule  requiring 
tickets  to  be  purchased  before  taking  passage  on  a  railroad  train.  His 
willful  neglect  to  comply  with  the  rules  in  this  particular  would  be  like 
a  refusal  to  pay  the  fare,  and  could  place  the  passenger  in  no  worse 
position.    Idm 

iiL  Whbn  Railboad  €k>MPANTRBQniBB8TioKXXs  TO  bbPuboha8bd  at  Sta* 
HON,  FaiOILitibs  must  bb  Fubnibhbd  to  the  puUio  by  keeping  open 
the  ticket-office  a  reasonable  time  prior  to  the  hour  fixed  by  the  time- 
table for  the  departure  of  its  trains.    Id, 

IS.  Failubb  of  Railboad  Ck>MPANT  to  Giyb  Rbasonablb  Offqbtunitt  worn 
PuBOHASB  OB  TiOKBT,  by  oue  who  desires  to  take  passage  on  one  of  its 
trains,  gives  such  person  a  right  to  enter  and  be  carried  to  his  place  e( 
destination  on  payment  of  the  regular  fare  to  the  conductor;  and  his 
expulsion,  under  such  circumstances,  would  be  unlawful    Id, 

M.  Passenobr  oaknot  be  Expelled  at  Plage  Oihee  than  Rboulab  Sta- 
TION,  even  where  he  has  willfully  neglected  to  purchase  a  ticket  aa  re- 
quired before  entering  the  train.    Id, 

47.  "  Rbgulab  Station  "  Mbans  Usual  SroPFiNa-PLAOB  bob  Dochabob  ov 
Passenoebs.    Id, 

48.  Water-tank,  even  if  "Usual  Stoffino-placb  bob  TBADtfl^"  n  aof 
"  Rboxtlar  Station,  "  within  the  spirit  of  the  law.    Id, 

49.  **  Rboular  Station  "  cannot  be  Created  bt  Logal  Ubaob;  thns  a  looa^ 
usage  adopted  by  persons  of  getting  on  or  off  a  train,  for  their  own  con- 
Tenience,  at  a  place  other  than  the  regular  station,  does  not  make  such 
place  a  "regular  station  "  for  the  discharge  of  passengers.    Id, 

Sd  Passbnobb  Wbonobullt  Expelled  bbom  Railroad  Train  mat  Rbootbb 
MoBB  than  Nominal  Damaobs,  even  though  he  has  received  no  per- 
sonal injuries  to  his  body  by  reason  of  such  expulsion,  and  has  sufEnred 
no  pecuniary  loss.    Id, 

il«  Blbmbntb  of  Damage  foe  Wbonoful  Expulsion  fbom  Raiuuud  Train. 
The  jury,  in  estimating  the  damages,  may  oonsider  not  only  the  annoy* 
ance^  yexation,  delay,  and  risk  to  which  the  person  was  subjected,  but 
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ilao  the  iadignity  dono  to  him  by  the  mere  hct  of  ezpfolaion;  and  thia» 
although  the  proof  shows  that  the  oondnctor  acted  in  good  faith,  withoat 
violence  or  insult^  and  that  no  actual  damage  was  sustained.    Id, 

n.  Phbasb  "Usual  SroFPiNa-PLACx,'*  in  Statuti  ooMOERHiNa  Railboas 
Law,  Msaks  a  regular  station  for  passengers  to  get  on  and  off  the  train. 
Id. 

68.  Ck)U]tT  WILL  Judicially  Nonos  Dums  ot  Ck>MMON  Oabbder  annexed 
by  law  to  the  contract  to  carry;  and  in  an  action  by  a  passenger  against 
a  railroad  company  for  injuries  received  in  alighting,  the  complaint  need 
not  allege  the  duty  of  the  company  to  provide  a  safe  mode  of  exit  from 
the  oar.    EvcaiwUle  etc  R.  R.  Co,  v.  Duncan^  322. 

64.  Complaiht  ts  Acnov  vr  Fassbnoxr  aoacist  Railroad  Ck>iiPAHT  allege 
ing  that  the  plaintiff  was  carried  to  his  destination  in  a  box-car  which 
had  no  steps  for  the  safe  descent  of  passengers,  and  which  was  stopped 
before  it  reached  the  platform  at  the  station,  and  that  the  plaintiff  was 
required  by  the  conductor  to  leap  from  the  car  to  the  ground,  whereby 
he  received  injuries,  is  not  demurrable  on  the  ground  that  the  injury  ap- 
pears to  have  resulted  from  rash  conduct  of  the  plaintiff.    Id. 

65.  iNffTRUonoK  in  Action  against  Railroad  Coxpant  fob  Injuries  Rb* 
CETVED  IN  JuMFiNO  YBOM  Car,  that  the  defendant  would  be  liable  if 
the  injuries  resulted  from  the  want  of  proper  skill  and  care  on  the  part 
of  the  conductor,  is  not  erroneous,  taken  in  connection  with  another  in* 
struction  that  if  the  plaintiff  was  guilty  of  negligence  in  jumping  from 
the  car,  whereby  she  was  injured,  then  she  could  not  recover,  even  if  th« 
defendant  was  also  guilty  of  negligence.    Id. 

66.  Railroad  Ck>HPANT  is  not  Bound  to  Rbceivb  Unusual  Number  ov 
Passengers,  beyond  what  it  may  be  bound  to  provide  with  safe  accom* 
modations;  but  if  it  does  receive  them  without  condition  or  notice  of  its 
inability  to  provide  for  their  safety,  it  assumes  all  the  obligations  usually 
incumbent  upon  a  carrier  of  passengers.    Id. 

67.  Passenger  Carried  in  Freight-car  from  Which  No  Means  ofDescbut 

is  Provided,  who  leaps  from  the  car  after  the  train  has  stopped  at  the 
passenger's  destination,  and  is  thereby  injured,  is  not  guilty  of  negli- 
gence such  as  will  relieve  the  carrier  from  liability,  merely  because  she 
was  not  in  peril,  or  had  not  reason  to  believe  that  she  was  in  peril;  and 
an  instruction  to  this  effect  is  properly  refused  for  not  containing  the 
further  element  that  the  circumstances  were  such  that  a  person  of  ordi- 
nary prudence  would  have  apprehended  danger  from  the  leap.     Id. 

68.  Passenger  Who  to  Prevent  being  Carried  beyond  her  Destination 

Voluntarily  Jumped  from  Car,  from  which  no  means  of  descent  were 
provided,  after  the  train  had  stopped  at  the  station,  and  was  injured 
thereby,  was  guilty  of  contributory  negligence,  since  the  evidence  showed 
that  the  leap  was  dangerous,  that  she  considered  it  to  be  such,  and  that 
she  was  warned  not  to  make  it.    Id. 

69.  Railroad  Company,  by  Advertising  Times  when  rrs  Trains  Run, 
Agrees  with  Holders  of  Tickets  that  its  trains  will  run  at  the  timet 
advertised,  but  with  an  implied  reservation  of  a  power  to  change  the 
times  upon  giving  reasonable  notice.    Sears  v.  Bkutem  R.  R.  Co.,  780. 

M  Reasonable  Notice  of  Change  of  Time,  as  Advertised  in  Newspapebb. 
WHEN  Railroad  Train  will  Run,  is  not  Given  to  one  who  provionsly 
purchased  tickets  in  accordance  with  the  advertisement^  by  posting  up 
handbills  in  the  cars  and  stations,  without  his  knowledge,  announcing  th* 
ehange.    Id. 
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61.  EZFRSSf  CONTBAOr  CANNOT  BB  CONTBOLLKD  OB  VaBIBD  WT  USAAB;  tad 

iherefore,  where  a  nUzoad  oompany  advertises  the  tunes  when  its  tnins 
will  run,  and  selk  tickets  accordmgly,  evidence  ol  a  usage  of  the  eom- 
pany  to  change  the  times  d  nmning  trains,  withoat  giving  rsiBonshls 
notice  thereof  is  inadmissible.    Id, 

coNDinoKa 

See  COYBNANTSy  1. 

CONFLICT  OF  LAWS. 

L  G(»aTrniOyBBBUiJa>BTPoBiTivBLAW,  anditisonlyiAtiisMlsnoeolsaiy 
particular  role,  affirming,  denying,  or  restraining  the  operataon  of  *'«T*"gP' 
laws,  that  courts  of  justice  presume  a  tacit  adoptioii  of  thorn  by  tlistr 
own  government.    8mUh  v.  McAtee,  641. 

%  No  Statb  will  Sutibr  Laws  ot  Anothxb  to  Ihtxbvbbx  with  hke  Owbi 
and  in  the  conflict  of  laws,  when  it  must  often  be  a  matter  of  doobl 
which  shall  prevail,  the  court  which  decides  will  prefer  the  law  of  tta  ow» 
country  to  that  of  the  stranger.  -  Id. 

t.  CocTBTS  or  State  havb  Pbbtbct  Jubisdiotioh  ovbb  All  Pebbonal  Pbot- 
BRTT  as  well  as  real,  within  its  limits,  belonging  to  a  married  woman,  and 
they  have  a  right  to  protect  both  from  the  debts  of  the  husband;  i^ 
thmf ore,  the  legislative  enactments  of  one  state  in  regard  to  the  prop- 
erty of  the  wife  conflict  with  the  laws  of  another  state  in  which  the 
husband  and  wife  are  domiciled,  it  cannot  be  made  a  question  in  ths 
courts  of  the  former  which  shall  prevail;  but  where  there  is  no  oonstitn- 
tiooal  barrier,  these  courts  are  bound  to  observe  and  enforce  the  statutory 
provisions  of  their  own  state.    Id, 

4b  Obbditob  Sbbkino  to  Subjkot  to  Patmbnt  or  Husband's  I>ebt  a  fond 
held  for  the  ade  and  separate  use  of  the  wife  will  be  governed  l^  the 
UxfoH,  and  such  judgment  will  be  rendered  as  that  law  authorises.     Id. 

6w  Deed  is  not  upon  its  Faob  ob  bt  its  Pboyisioms  Intalid  bt  Laws  of 
ViBOiNiA  which  is  executed  in  that  state  by  a  corporation  thereof  pur* 
porting  to  convey  all  its  property  to  trustees  for  the  benefit  of  iia  credi- 
tors,  and  reserving  to  itself  the  enjoyment  of  the  property  under  tiM  title 
to  the  trustees  from  the  20th  of  September  to  the  Ist  of  November  follow- 
ing, and  longer  if  the  trustees  should  not  be  required  to  take  possnesion 
by  one  or  more  of  the  creditors  thereby  secured;  requiring  the  trustees 
to  pay  out  of  the  tmst  fund  all  debts  that  should  become  due  from  the 
grantor  to  its  officers  and  agents  between  those  dates,  while  it  should 
be  using  its  property  under  said  reservation;  and  also  requiring  the  trus- 
tees to  pay  out  of  the  trust  funds  all  debts  which  the  grantor,  an  express 
and  transportation  oompany,  might  incur  to  railroad  compames  for  trans- 
portation during  said  period,  over  and  above  the  net  receipts  for  suoh 
transportation;  and  reserving  to  the  grantor  absolutely  aU  toUs  and  com- 
pensation for  the  transportation  of  express  matter  not  then  delivered  to 
consignees,  nor  transported,  although  under  existing  contraota.  Ailtf- 
moTt  etc  R  R.O0.Y,  Oleim,  688. 

IL  No  Law  ob  Rulb  ov  Ck>NBntucnoN  in  Maxtland  PBOonns  Bniobob- 
XBNT  ov  Contbaot  not  made  in  this  state,  according  to  the  law  of  the 
place  where  it  was  made,  although  dtisens  of  Maryland,  from  reaaons  of 
ttate  policy,  may  not  be  permitted  to  make  a  simflar  oontraet  Imm.    Id, 
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OOKSnTUnONAL  LAW. 

1*  Laauajorrm  Acts  abx  Prbsumbd  to  bs  CoswrrrunomAX,,  tad  th«ir  effeofc 
and  operatio&  cui  only  be  impeded  by  jadicial  powers,  when  they  infringe 
some  of  the  provisioiiB  of  the  oonstitatton,  or  yiolate  the  Tested  ri^^ti 
of  the  people.  LegisUtiye  acts  are  never  pronounced  nnoonstitntional 
or  void  in  doubtfnl  cases.    DatM  v.  ffelbig,  646. 

S.  LaoisLATiVB  AoT  Empowsriho  Goubt  of  Bqititt  to  Dbgbxb  Pabtetiov 
of  real  property  in  a  pertiealar  case  is  oonsUtntional  and  valid  in  Mary- 
land.   Id, 

S.  Ltciblativb  Act  Bmfowebino  Coubt  of  EQUirr  to  Dbobbb  Salx  of 
Pbopebtt  in  a  particular  case,  provided  they  are  satisfied  by  proof  that 
it  will  be  advantageous  to  the  infant  owners,  confers  jurisdiotian  on  the 
court  in  Maryland.    T<L 

4b  Oowai'iTirrioifAL  Powxn  or  Mabtlakd  Lboiblatubb  to  Dbobbb  Sajm 
QW  Mdtor'b  Rbal  Estatx  in  partionlar  cases  is  undoubted.    Id, 

ft.  GoirvBBaiON  or  Minor's  Rbai;tt  into  Perbonaltt  dobs  not  Dbfbivb  the 
minor  of  his  property  in  any  way,  and  hence  the  legislature  may  provide 
for  such  conversion  in  particular  cases.     Id. 

6L  Titlbs  of  Bona  Fidi  Pitschasbbs  of  Rbal  Propbbtt  can  only  bb 
AvoiDBD  for  substantial  legal  defects,  and  will  not  be  affected  by  irregn* 
larities  in  the  proceedings.    Id* 

7.  Oboboia  Stat  Law  of  Dbobmbbb  13,  1866,  Impairs  Obligation  of 
Contracts  made  prior  to  its  enactment,  because  it  prohibits  a  plaintiff 
from  exercising  his  legal  right  to  enforce  a  defendant's  legal  obligation 
to  perform  his  contract  as  the  same  existed  under  the  old  law  creating 
and  defining  that  legal  obligation  at  the  time  the  contract  was  made, 
under  the  penalty  of  being  a  trespasser;  and  is  therefore  in  violation  of 
the  constituti<m  of  the  United  States  and  of  the  state  of  Georgia.  Ajf» 
eodfc  V.  Mairtim,  66. 

ft.  Kbntuckt  AMNBaTT  Act  of  Fbbbuart  28,  1867,  is  Unconstitdtional  in 
so  fsr  as  it  affects  or  was  intended  to  affect  civil  remedies  for  private 
wrongs.     TerriU  v.  Rankin,  600. 

9.  PBBsmBNT  OF  Unfted  States  bjlS  No  Rigetful  Powbb  in  TufB  of 
Pbacb  to  Causb  Arrest  of  Citizen  of  one  state  without  process,  and 
without  any  charge  of  crime  legally  preferred,  and  convey  him  to  an- 
other state,  and  there  imprison,  him,  without  judicial  writ  or  warranty 
in  a  military  fortress.    Johnson  v.  JomeB,  169. 

Iftl  CmzBN  HAS  Right  to  his  Personal  Libebtt,  except  when  restrained 
of  it  upon  a  charge  of  crime,  and  for  the  purpose  of  judicial  investiga- 
tion, or  under  the  command  of  the  law  pronounced  through  a  judicial 
tribunal.     Id, 

11.  State  mat  Reoulatb  her  Domestio  Concerns,  and  Presorob  Rbkb- 
DIBS,  including  rules  of  evidence,  in  her  own  courts,  except  where  pro- 
hibited by  her  own  oonstitntion  or  that  of  the  United  States.  BowUn  v. 
CimnumweaUh,  468. 

12.   iNDirtDUALB  RbLT  FOB  PROTBOnON  OF  THEIR  RiOHTS  ON  LaW,  SSd  BOt 

Upon  regulations  and  prodamations  of  the  departments  of  government^  or 
officers  who  have  been  designated  to  oarry  the  laws  into  effect  Baip  v. 
Satcj  128. 
1ft.  Wherb  JumcEs  OF  Inferior  Court  Seize  and  Taxb  Possession  of 
Person's  Profsrtt,  without  his  Consent,  for  the  purpose  of  provid- 
ing a  small-pox  hoepital,  and  occupy  it  for  that  purpose,  the  owner  may 
maintain  an  action  of  trespass  against  them  in  their  individual  capacity, 
An.  Dig.  Vol.  XCU-tt 
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for  null  Mimre  and  oooapuicy,  iMtiritihsteiidiiig  Hm  fofarior  cooxt  hmi, 
powor  Mid  mthority  to  pnmde  mall-pox  ho^tela.  The  aatbori^  to 
atUbliah  small-poz  hospitals  does  not  give  the  rig^t  to  take  tiw  piitafci 
property  of  the  eitisen  for  that  purpose.    MaMam  t.  Bnmm,  73L 

OONTRACra 

L  Bnronro  Fobcb  akb  Ooxboivs  Pownt  ov  Law  Apkjoabia  to  Ocnmua 
at  the  time  it  was  made  oonstitate  the  obUgation  of  the  oonteaei.  TUs 
obligatum,  which  is  a  legal  and  not  a  merely  moral  one^  does  not  inhsBS 
in  the  oontract  itself,  proprio  vigonf  hat  in  the  law  i^plioable  to  tlie  eon* 
tract.    Ayood:  v.  MarUn^  66. 

&   IKTBHTION  09  PABim,  WHXH  NOT  ISOOIIBIBTXIIT  WITH  LlOAI.  RPLSi^  w3l 

control  in  oonstraotion  of  contracts.    Dunbar  t.  Utawiei,  311. 

t.  CONSIDIRATION  SuiTIGZEirr  TO  SUPPUBT  OoHTBACT.  — EHDOWMBnr  OV  Ll- 

vriTUTioirs  ov  Lsaknino;  expense,  liability,  and  trouble  of  offioara  of  sodi 
institations  in  raising  endowments;  or  the  nndertaking  of  soch  offiesn 
to  giye  "  free  tuition  to  twenty  stndenti  forerer, " — oonstitate  n  saffidsBt 
oonsideration  upon  which  to  base  a  oontract  BmSngioR  Uwitermtf  t. 
BarreU,  370. 

4»  COBTBACT,    THOUGH    NOT  StAMPHD  WITH  InTBBNAL  RSTOrUX  SSAMt  AS 

Tma  09  BxxcunoN,  is  valid  and  admissible  in  evidence  if  the 
is  alBxed  and  canceled,  and  the  penalty  paid  to  the  collector  of  inl 
revenne,  and  a  note  thereof  made  by  him  npon  the  margin  of  the  instrv- 
ment,  before  it  is  offered  in  evidence.     Coofee  v.  JSngtand^  618. 

0.  AonON  WILL  MOT  LiX  TO  RXOOVXR  BACK   MONXT  SXNT  BT  QnB  PSBaOV 

TO  Anothxb  with  the  object  of  inducing  the  latter  to  use  his  influenoe 
to  obtain  the  nomination  to  a  public  office  of  the  former  without  refer* 
ence  to  fitness  for  the  position  or  the  public  good,  and  the  person  reodv- 
ing  the  money  did  not  use  his  influence  for  the  applicant*  but  againsl 
him.    Lheu  v.  Htsmg,  163. 

€L  GoNTRAOT  or  Salb  is  not  Rxmdbrxd  Inyalib  Mbbely  bxgausb  Sxllbe 
HAD  Knowlbdob  ot  Illxoal  Pubposb  to  which  the  articles  sold  were 
to  be  put^  and  the  purchaser  will  be  liable  for  the  contract  price  nnleM 
he  can  show  that  the  seller  participated  in  the  intent  to  commit»  or  had 
some  interest  in,  the  illegal  act  So  held  where  a  dtisen  of  the  Unitsd 
States,  after  war  had  been  declared^  sold  to  another  a  lot  of  hogs,  witt 
knowledge  that  the  latter  bought  them  for  the  use  of  the  confederate 
srmy.    Hedgeg  v.  Wallace^  4ffJ, 

7.  Common  Rbputation  ib  not  AniCT—rorM  to  Show  that  Sbllxb  ox  Ckws^ 
which  were  bought  for  illegal  purpose,  knew  the  purpose  to  which  thsy 
were  to  be  put^  nor  to  show  his  intention  to  participate  in  the  wrongfol 
act    Id, 

6.   CONT&AOT  TBMDINa  TO  LbND  AiD  TO  GONXBBXBATB    F0BCB8   during  tbs 

late  Civil  War  is  in  direct  vioUtica  of  law,  void,  and  cannot  be  enforced. 

Bowman  v.  Oonegai,  637. 
t.  CouBT  WILL  NOT  LxND  RB  AiB  to  settle  disputss  relative  to  contrads 

reprobated  by  law.    It  will  notice  their  illegality  cs  officio,  and  allow  it  to 

be  suggested  without  any  plea,  and  at  any  stage  of  the  proceedings.   A 
IOl  ContbaiOt  must  havb  Lawxol  Pubposb;  and  if  it  have  an  unUwfil 

cause,  or  if  it  is  contrary  to  good  morals  or  public  policy,  it  is  void.    ML 
II.  NoTB,  Considbbation  iob  Which  n  Conbbdbbatb  Monby,  is  bm  1^ 

moral  and  reprobated  contraot*  which  cannot  be  enforced.    J^ToftM  t. 

DatoKM,648. 
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18.  OoKWEDMRATm  CuRRBiroT  WAB  Crkatbo  TO  Ajssist  Rebkluon  agauut  tho 
government,  and  the  giving  circulation  to  it  was  immoral  and  against 
public  policy.    Id, 

13.  Ck>]VTRACT9  Made  on  Sukdat  abb  not  Unlawvul  in  Rhodb  Islamic 
unless  they  are  within  one's  '*  ordinary  calling."    Hagard  v.  Dap,  790. 

14.  It  is  not  within  One's  "Obdinabt  Caluno,"  within  Msanino  ov 
Rhode  Island  Statute  prohibiting  every  one  from  doing  "any  labor 
or  business  or  work  of  his  ordinary  calling "  on  Sunday,  to  purchase  a 
dwelling-house  for  the  personal  occupation  of  himself  and  fsmily,  sign« 
ing  a  contract  therefor,  and  making  and  deUvering  a  check  in  part  pay- 
ment.   Id, 

I&  It  is  within  Rial  Bstatb  Broker's  "Ordinart  Caluno,"  within 
Meanino  ot  Rhode  Island  Statotb^  prohibiting  every  one  from  do- 
ing "any  Uhor  or  business  or  work  of  his  ordinary  calling"  on  Sun- 
day, to  carry  out  the  special  instructions  of  his  principal  in  relation  to 
the  property  which  he  is  employed  to  sell,  as  it  is  to  do  whatever  is 
embraced  in  the  general  authority  arising  out  of  his  employment  as  a 
nrcJLer.    Id, 

8m  CoNmor  of  Laws,  6;  Married  Women,  1,  2;  SPEomo  Periobmanos. 

CONVERSION. 

FkMcnr  n  GuiLrr  ov  CVinversion  Who  Sells  Property  ov  Another, 
without  the  owner's  authority,  although  he  acta  as  the  agent  or  servant 
of  one  filaiming  to  be  the  owner,  and  is  ignorant  of  his  principal's  want 
«f  authority.    KimbaU  v.  BiUinga,  581. 

OORPORATIONa 

1.  DomcnLB  ov  (Corporation  is  in  State  bt  whose  Law  It  is  Created, 
and  it  cannot  have  any  legal  existence  out  of  the  boundaries  of  that  state. 
It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another 
sovereignty.    BaUhnare  etc  R.  R,  Co.  v.  Olmnt  688. 

&  Corporation  gannot  Reside  in  Two  States  at  Same  Time  under  the  one 
charter.  But  a  corporation  of  one  state  may  by  its  agents  make  a  con- 
tract within  the  scope  of  its  limited  powers  in  a  sovereignty  in  which  il 
does  not  reside,  provided  such  contract  is  permitted  to  be  made  by  the 
law  of  the  place.    Id. 

t.  Validitt  or  Deed  Made  bt  Corporation  Created  bt  Law  op  Viroinu 
must  be  determined  by  the  laws  of  that  state.  If  it  be  legal  there,  it  is 
BO  here,  unless  it  violates  good  morals  or  is  repugnant  to  some  law  or 
policy  of  this  state.  If  it  be  fraudulent  and  void  according  to  the  law  of 
Virginia,  the  fraud  attaches  to  it  here,  and  vitiates  it.  Id, 

4.  Action  cannot  be  Maintained  aqainst  Crrr  for  Personal  Injxtrt  sus- 
tained by  one  while  aiding  its  police  officers,  at  their  request  made  in 
aocordanoe  with  a  city  ordinance,  in  arresting  violent  disturbers  of  the 
peace.     (JM  v.  CUy  qf  Portland,  598. 

0w  DnsoLUTioN  or  Foreion  Corporation  durino  Pendency  or  Sun  against, 
EfiBCT  or.  —  An  action  against  a  foreign  corporation,  having  an  agency 
in  the  state  where  the  action  is  commenced,  is  not  prevented  from  pro- 
oeoding  to  judgment  by  a  subsequent  decree  dissolving  the  corporation 
and  appointing  receivers  to  wind  up  its  affairs,  made  in  the  state  of  its 
creation,  unless  it  is  shown  that  the  corporation  is  utterly  extinct.  HuiU 
▼•  Mmmbkm  Im,  Co,^  51K2. 
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d.  Omr  OsDZHAiroB  is  Vwkeaboikaxle,  dt  BjsntAiirT  ovTkABii  tends toov»> 
Ate  a  monopoly,  and  is  therefore  Tcid^  whieh  Umits  the  eUiiglitaiiDg  of 
mimalii  for  food,  except  for  puclring  porpoees,  to  one  perticiilar  lot  d 
lend  in  the  city,  owned  by  one  firm,  and  forbids  alangfatering  to  be 
elsewhere  under  a  penalty;  and  this  notwithstanding  the  ordinaaoe 
passed  ostensibly  as  a  ssnitary  regalation,  and  the  ehaiter  of  the  tHj 
empowers  it  to  "regolate  license,  restrain,  abate,  sad  prohibit "  slan^i- 
ter-hooses.     Ohkago  ▼.  Urnnpff,  196. 

7.  CiTT  MAT  PBomuT  Slauohtxbino  ov  AiiiBfAU  DT  GcTT  LzMixB^  OT  may 
restrict  it  to  designated  localities  in  the  city,  and  prohibit  it  in  ollfteny 
provided,  that  in  designating  a  particalar  qnarter  for  this  pmpoaa^  it 
leaves  all  persons  equally  free,  both  to  slan^^ter  animals  in  that  qoaitsr 
and  to  famish  and  rent  the  places  where  the  animals  are  wlaagbtwrftd    Id. 

t.  Btaitttb  Tabbed  Suboquxht  to  Ewacticeiit  of  Im  valid  Cut  Ordivavc^ 
pnrporting  to  empower  the  common  council  to  enforce  '*  any  regolatian, 
contract^  or  law  heretofore  made  upon  the  subject"  oonceming  which 
the  ordinance  deals,  but  not  naming  the  particular  ordinanoe  inquestioa, 
is  not  in  itself  a  confirmation  of  the  ordinanoe  so  as  to  validate  it.     Id, 

i.  Town  gaknot  bt  its  Bt-laws  Cokfkbl  Adthoritt  upon  ixa  OnnsBs  to 
Makx  Sales  of  Impoundkd  Animals,  except  for  penalties  incuired  and 
the  costs  of  the  proceedings,  under  the  Illinois  act  of  1S61  empowering 
the  electors  of  towns  at  their  annual  town  meetings  to  restrain  or  pro- 
hibit the  running  at  large  o^  certain  animals,  and  to  authorise  tiie  dis- 
training, impounding,  and  sale  of  the  same  for  penalties  inonrred  and 
the  cost  of  the  proceedings.     Poppen  v.  Holmea,  186. 

10.  To  Ascertain  whsthsb  Pbnaltt  has  bsen  Incorbkd  is  Proobbdino 
Purely  Judicial  in  its  character,  and  the  power  cannot  be  exercised  by 
the  pound-master  by  virtue  of  his  office,  under  the  Dlinois  act  of  1861 
empowering  the  electors  of  towns  at  their  annual  town  meetings  to  re- 
strain or  pro&ibit  the  running  at  large  of  certain  animals,  and  to  author- 
ise the  distraining,  impounding,  and  sale  of  the  same  for  penalties  inconed 
and  the  cost  of  the  prooeedings.    Id. 

11.  Town  cannot  bt  its  By-laws  Authorux  Pounp-mastxb  to  Sell  Prq^ 

XRTT  without  a  judicial  ascertainment  that  soma  law  has  been  violated^ 

Id. 

See  Attaohmxntb,  Damages,  8;  Naouoivci^  1. 

COSTS. 

L  ATrOBnDNMXNT  OF  OOSTS  UNDER  ILLINOIS  SEATUT^  DT  OaSI  OF  AirBA& 

from  a  judgment  of  a  justice  of  the  peaoe^  is  wholly  discretiaiiaiy  witib 
the  dreuit  court»  which  must  take  a  view  of  the  whole  oase^  aaoartain 
where  the  justice  of  it  is,  snd  so  spportioii  the  costs,  /tochnas  t. 
JTreomer,  146. 
S.  Motion  for  Rule  on  Plaintiff  to  Fuji  SEdnurr  fob  Ootn  Onoi  vos 
Latr  after  issue  joined  and  the  cause  has  been  ***^^*^  for  triaL  AL  XmIi 
dc  Ii.Ii.Oo.  V.  SoiUh,  103. 

CO-TENANCY. 

1.  Sbtsral  Persons  mat  Tookthrr  Own  Trnva  wnsour  Bnao  0»4BV- 

Am  THEREOF.    McOonmi  v.  Stbe^  93. 
S.  Mere  Sevsranoe  of  Possession  rbtwren  Tenahtb  n  Oommom  mat  re 

IxjXRBED  FROM  Far  Less  Proof  than  would  be  reqnirsd  to  show  a  sale 

of  land  to  a  stranger.     TomUn  v.  HU^ardt  118. 
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S.  DiTKimAifT  Of  RxAL  AonoN  BXTwxBiT  TsNAim  nr  CovMoir  OAHROT  Gtvb- 
ZN  Stidincb  UHDm  GsNSiUL  Issux  that  he  *'had  never  ousted  the 
plaintiff  of  his  portion  of  the  demanded  premises,  nor  in  anj  waj  hin- 
dered his  taking  possession,  bat  had  only  been  in  posseesion  of  the  same 
as  tenant  in  common  with  the  demandant. "    BSUinga  v.  6&)b»,  687. 

4i  AaBUMPsrr  oankot  bi  Maintaiked  bt  Oni  Txnant  nr  Comiov  aoahtst 
HB  Co-TKNAKTB  to  recover  for  senrices  rendered  hj  him  in  selling  th» 
common  property,  and  for  money  expended  by  him  in  adveriiaing  the 
properly.     HantiUon  v.  Conimt  724. 

S.  Ik  Martlaih),  Ten avt  nr  Common  mat  Maintain  Aotion  of  Aooount 
against  his  co-tenant  in  cases  to  which  it  is  applicable;  bwt  this  form  of 
aetioii  is  seldom  used,  a  bill  in  eqoity  being  in  most  cases  the  mors  con- 
Tenient  and  effectual  remedy.    Id, 

%,  TiNANTB  IN  Ck>MMON  ARE  SiMiLAB  TO  Pastnkbs  in  reference  to  tfas  light 

io  sne  each  other  and  the  mode  of  doing  so.    The  roles  of  law  goreniing 

actions  between  the  latter  apply  with  eqnal  force  to  actions  between  the 

former.    TtL 

See  Pabtiiion;  PASTT-WALLa^  8. 

OOVTSSAHTS. 

L  GonymoN  Imposed  bt  Grantor  as  to  Use  ov  Portion  ov  Land  Granted 
SOBS  not  Oterate  as  Perpetual  Bestricvion  in  fiiTor  of  snbeeqnent 
grantees  of  a  part  thereof,  so  that  equity  will  restrain  the  yiolaticn  of 
tiie  oondition,  as  against  other  grantees,  in  the  absence  of  any  fact  or 
drcnmstance  to  show  that  the  oondition  was  annexed  for  the  purpose  of 
improving  or  rendering  more  beneficial  the  occupation  of  the  estate 
granted,  when  it  should  be  divided  into  separate  parcels  and  be  owned 
by  different  individuals,  or  with  the  object  of  benefiting  another  tract 
adjoining  to  or  in  the  vicinity  of  the  land.    JeweQ  v.  Lee,  744. 

2.  To  Rboover  ior  Breach  op  Covenant  to  Repair,  demand  to  repair 
must  be  proved.     Coohe  v.  England,  618. 

S.  Covenant  in  Lease  to  Keep  Mill  in  Keobssart  Repairs  does  not  bind 
covenantor  to  add  improvements  or  make  additions  under  his  covenant 
to  repair;  but  he  is  bound  to  renew  existing  machinery  when  too  old  and 
worn  to  answer  its  purpose  in  the  mill.    Id, 

4.  Witness  Who  Testifies  to  Impaired  Condition  or  Boltino-clotbs  at 
One  Point  op  Time  during  the  lease  of  a  grist-mill,  on  the  trial  of  an 
aotion  for  the  breach  of  a  covenant  to  repair,  cannot  be  asked  as  to  the 
effect  of  the  impaired  condition  of  the  cloths  upon  the  value  of  the  flour 
manofactured  in  the  mill  during  the  lease,  as  he  can  speak  only  of  the 
value  of  the  flour  manufactured  at  the  time  he  examined  the  doths.    Id, 

C  Declarations  of  Defendant  ooNCEHNiNa  his  Refusal  to  Repair  or 
plaintiff's  demand  to  repair  is  admissible  after  such  demand  is  proved 
in  an  action  for  a  breach  of  a  covenant  to  repair.     Id. 

%,  Offer  bt  Another  to  Relieve  Plaintiff  from  Six  Months  of  Lease 
at  the  same  rent,  with  other  favorable  terms,  is  not  relevant  in  mitiiga- 
tion  of  damages  in  an  action  against  the  lessor  for  a  breach  of  a  covenant 
to  repair.    Id. 

7.  Carelessness  or  Unskillfulness  of  Lessee  of  Flour-mill  Produsino 
Nboessitt  for  Repairs  may  go  to  mitigate  damages  in  an  action  on  the 
covenant  of  the  lessor  to  repair;  but  this  cannot  be  fairly  iaferred  from 
the  opinion  of  an  expert  as  to  how  long  the  bolting-cloths  might  last 
with  proper  care,  and  such  testimony  is  properly  excluded.    Id. 
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8.  EviiNUvqB  cr  Aonoir  iob  Bbbach  or  CoynrAirr  m  Lusb  to  Bbtaib 

grut-mill  shmild  bo  admitted  on  the  part  of  the  defendant  to  ahov  tiie 
condition  of  the  elevators  in  the  mill  when  the  plaintilf  went  Into  pQ»> 
Bewian,  either  to  ahow,  in  ooonection  with  other  proo(  tfa«t  no  repein 
were  neceaaaiy,  or  to  what  extent  they  were  required,  and  to  gun  em,  m 
damages.    Id. 

$.  laASm  BT  GUABDIAH.  —  AcnOH  OV  CaVMSAST  ON  Wo&BS  "DsiaSSD  MM9 

Lbased,"  bronght  by  tenant  nnder  a  lease  by  a  gnardian,  who  had  aftar- 
wards  been  evicted  by  a  snbseqnently  appointed  guardian,  will  not  lie 
against  the  first  guardian.  These  are  not  express  covensats,  and  the 
lease  being  void,  the  implied  covenants  at  least  most  fall  to  the  ground. 
W^btiBT  V.  Ctmleif,  234. 
IOl  Imfusd  Cotbnaktb  not  Bindino  ufon  OmoEBa. — Where 
persons  in  representative  capacity,  in  executing  deeds  or  leases,  uaa 
from  which  implied  covenants  would  arise  againat  individuals^  tii^ 
not  bound  by  such,  but  are  only  concluded  by  express  oovsnants.    UL 

See  Pabtt-wall8»  1. 
CRIMINAL  LAW. 

1.  PlKMIOOTOB  GANHOT  BB  OOKPBLLBD  TO  BlBOT  OH   WmOB    OV    SBTOKAft 

CtouNTB  OF  Indiotmbnt  he  will  proceed,  when  they  do  not  charge  dia- 
tinot  oflfonses,  but  are  introduced  solely  for  the  purpose  cl  meetii^  tlM 
evidence  as  it  may  transpire,  the  charges  being  substantially  for  tlM 
same  offense.     8kUe  v.  BeO,  668. 

SL  Kotxon  to  Ck>iiPBL  Pbosboutob  TO  Blbot  on  WmoH  OV  Sbtbbal  Ooubib 
OV  Indictmbnt  he  will  proceed  may  be  made  at  any  time  during  tiia 
trial    Id. 

S.  Ebbob  in  Dboidino  Motion  to  Compbl  Pbosboutob  to  Blbot  on  wUeh 
of  several  counts  of  an  indictment  he  will  proceed  cannot  be  leviawad 
or  corrected  by  the  appellate  court,  as  such  motions  are  addressed  to 
the  discretion  of  the  lower  court   Id, 

4.  Pbbson  IB  Guir/TT  or  Labobnt  Who,  without  Ant  PBBasHT  Intbntiov 
or  Thxit,  obtains  possession  of  another's  team  by  falsely  and  frandn- 
lently  pretending  that  he  wanted  to  drive  it  toa  certain  place^  to  be  gone 
a  specified  time,  when  in  fact  he  intended  to  go  to  a  more  distant  plaoe^ 
and  to  be  absent  a  longer  time,  and  who»  while  thus  in  possession,  without 
the  consent  of  the  owner,  converts  the  team  to  his  own  use  witib  a  f eloni- 
ons  intent.    State  v.  Coom&i,  610. 

ib  InGboboia,  Indiotmbnt  should  Chabob  Dbtbndant  '*  In  thb  Kamb  abb 
Bbhalv  or  THB  CmzBNS  or  Gboboia  ";  but  an  exception  on  the  ground 
of  failure  to  so  charge  must  be  taken  before  trial,  and  if  not  so  takaUv 
will  not  be  good  in  arrest  of  judgment.    Barm  t.  State,  40. 

C  BOINDANTB,  UPON  AfTLIOATION,  HAVB  RxQHT  TO  BB  TUBD  SbPABATILT 

in  all  cases  where  they  are  indicted  for  an  cflSsnae  which  does  not  requirs 
the  Joint  act  of  two  or  more  to  constitute  the  ofiense ;  the  rule  is  othi 
in  those  cases  which  require  the  concurrence  of  two  or  more  in  the 
missicn  of  the  offmse.  In  cases  of  the  latter  dass,  the  matter  rests  ia 
the  legal  discretion  of  the  court  before  whom  the  trial  takes  plaoa. 
Id. 

T*  JUDOB  SHOULD  DlBOHABOB  HIS  DUTT  WIIH  JjCPABTIAUTr,  and  it  IS  «mr 

for  him  to  remark,  on  a  trial  for  murder,  in  ruling  upon  a  question,  that 
the  deceased  "  had  a  right  to  be  mad;  he  thought  anybody  shot  had  a 
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right  to  be  mad."  The  deceased  had  no  right  to  be  mad  unless  he  had 
been  wronged,  and  whether  or  not  the  defendants  had  wronged  him,  and 
if  they  had  done  so,  to  what  extent^  was  the  issue  on  trial  by  the  jury, 
as  to  which  they  should  receive  no  intimation' from  the  judge  of  what  he 
thought  the  yerdict  should  be.    Id, 

0L  AoaiDKNTAL  KnxiNo,  WHSN  ExcnaABLS.  —  If  one  in  doing  a  lawful  u^ 
without  any  intention  of  bodily  harm,  and  using  proper  precautions  to 
prerent  danger,  unfortunately  happens  to  kill  another,  the  law  excuses 
the  killing.  Accidental  killing  wholly  to  be  excused  from  all  guilt  must 
be  caused  in  the  doing  of  some  lawful  act.    State  ▼.  Benham,  416. 

tL  Aoon>E2«TAL  Killing  not  Excctsabls.  —  If  defendant  points  a  loaded  gun 
at  deceased  under  circumstances  which  would  not  have  justified  him  in 
■hooting  him,  and  deceased  seized  the  gun  and  struggled  for  it  to  savi 
himself  from  the  threatened  injury,  and  in  the  struggle  it  went  off  with- 
out being  purposely  shot  off  by  the  defendant,  the  latter  could  not  claim 
that  the  homicide  was  excusable:  it  would  be  manslaughter.    Id, 

IOl  SsLF-DEiEirax.  —  On  the  trial  of  an  indictment  for  murder,  where  it  ap- 
peared that  the  defendant  was  a  boy  about  sixteen  years  old;  that  the 
deceased  was  a  strong,  Tigorous  man,  weighing  about  170  pounds;  that 
the  latter  threatened  to  whip  the  boy,  and  advanced  upon  him  for  the 
purpose  with  an  ox-goad  in  his  hand,  —  it  u  important  that  the  jury 
should  consider  the  relative  strength  of  defendant  and  deceased,  the  sise 
and  character  of  the  ox-goad,  and  the  manner  in  which  deceased  threat- 
ened to  use  it^  and  the  manner  in  which  he  entered  upon  the  execution 
of  that  threat;  and  the  court  should  call  their  attention  thereto  by 
proper  instructions.    Id. 

11.  SBLT-DxraNSB  JutfiJurviNO  HoMiciDB.  — If  deceased  intended  to  take  the 
life  of  defendant,  or  to  do  him  some  enormous  bodily  harm,  it  would  be 
lawful  for  him  to  kill  his  assailant  if  he  could  by  no  other  means  pre- 
vent the  assault.  But  if  deceased  intended  only  a  simple  non-felonious 
•ssaulti  such  as  chastising  or  whipping  the  defendant^  and  defendant 
killed  him  to  prevent  such  assault,  it  would  be  at  least  manslaughter. 
Id. 

H,  Whsri  Dxfkndant  Sought  Deoxassd  with  View  to  Proyoks  Dmn- 
«0LTT  OB  Bring  on  Quarrsl,  and  afterwards  kills  deceased,  he  cannot 
plead  self-defense.    Id, 

lib  SiLF-DxraNSB— Grbat  Bodilt  Injury.  —Defendant  u  justified  in  tak- 
ing his  assailant's  life  to  save  iiimself  from  imminent  and  enormous  bodily 
injury,  felonious  in  its  character;  and  an  instruction,  that  to  justify  kill- 
ing another  the  defendant  must  show  that  it  was  reasonably  neoessary 
to  save  his  own  life,  is  erroneous  in  failing  to  so  state.    Id. 

CUBTEST. 

Imn  BT  CuBTBBY  ov  HuBBANP  IN  Witb's  Rbalty,  though  modified  bj 
the  minois  married  woman's  act  of  1861,  is  not^  by  that  aot^  entirely 
destroyed.    Freeman  v  ffartman,  193. 

CUSTOM. 

Hbvbbauty  or  Cusxom  Whioh  is  Unabasonablr  or  dangerous,  and  pro- 
doetive  of  ii^jury,  cannot  in  any  degree  excuse  an  act  done  in  oonfonnity 
to  it    HUl  V.  Porilamd  etc  S.  B.  Co.,  601. 
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DAMAGEa. 

1.  All  Damagis  Abibino  up  to  Dats  ov  YsBDior  mat  n 

where  the  aot  complained  of  or  the  breach  aaaxgned  ia  one  and  oompiUto 
in  itaelf,  and  the  damages  flow  naturally  and  neoeeaaiilj  from  it;  bat  the 
principle  would  not  apply  to  nnisanoes  and  oontinaed  { i  iinpawMW  upon 
land.     Oool;  v.  England,  618. 

2.  All  Dauagis  Abisino   trom  Bbkaoh  of  Ooywsast  or  LsAas  to  Bs- 

PAIR,  saboeqnent  as  well  as  prior  to  the  institation  of  the  md%  may  be 
recovered  in  a  snit  brought  during  the  term.    /d. 

8L  MkBSLT  SfBOULATIYX  InJUBIES,  DePKNDOO  on  RXKOTIy  UmSHTAIKy  OA 

CovFiSQVST  Evutts,  afford  no  ground  for  damages;  but  certainty,  aa 
far  as  the  nature  of  the  case  will  admit,  is  to  be  aimed  at.     Id. 

4.  IvBiBucnoN  AS  TO  Dahaobs  Df  Action  tob  Nboligbntlt  Causino  Dbaxe 

is  erroneous  where  it  permits  the  jury  to  go  beyond  the  evidence  in  fix- 
ing the  amount  thereof,  and  to  allow  themselves  to  be  inflnenoed  by  their 
own  experience  with  mankind.     Chkago  etc  R,  R,  Co.  v.  SweU,  206l 

5.  iNffTBuonoN  AS  to  Dahagks  in  Action  for  Negliokntlt  Oadbino  Death 

is  too  general  and  indefinite  where  it  places  bo  limit  to  the  extent  to 
which  the  jury  may  go  in  allowing  for  prospective  as  well  as  present  iii!- 
jnries.    Id, 

%,  NoiONAL  Damaoxs  onlt  can  bb  Rxoovebxd  fob  Kbgugbbtlt  GAOHOra 
Death,  if  the  next  of  kin  are  collateral  kindred  of  the  deceased,  and 
have  not  been  receiving  from  him  pecuniary  assistance,  and  are  not  in  a 
situation  to  require  it;  and  this  no  matter  how  near  such  collateral  re- 
lationship may  be.    Id, 

7-  Damages  mat  be  Reoovered  for  Pecuniary  Loss  in  Action  fob  Kbo* 
ligxntlt  Causing  Dbath,  where  the  next  of  kin  have  been  dependsat 
on  the  deceased,  in  whole  or  in  part,  for  their  support,  no  matter  how 
remote  the  relationship.  In  such  case,  the  amount  is  largely  left  to  tba 
jury;  but  the  jury  must  nevertheless  base  its  verdict  upon  the  evidence^ 
and  allow  nothing  by  way  of  uoiatxum,    2d, 

S.  Bulb  as  to  Allowance  of  Exbmplabt  Damages  Affubb  Equally  or 
Suit  against  Corpobation  as  in  a  suit  against  a  natural  person.  J^er- 
mnteille  R,  R.  Co.  v.  Rogers,  279. 

9L  In  Action  of  Trespass  against  Several  Defendants,  Juby  gannot 
Assess  Damages  severally  against  them.  8l  Louis  dc  R.  R,  Co,  v.  Sotitk, 
103. 

lOi  Bbbob  Caused  by  Instruction  that  Jury  may  Abbess  Damagbb  Sev- 
ieally  against  Several  Defendants  in  Tbespass  n  Cubxd  by  the 
entry  of  a  fioffe  proeegni,  before  judgment  upon  the  verdict^  ageioefc  aU 
the  defendants  but  one,  and  taking  judgment  against  him  alone.    Id, 

See  Slandeb. 

DEATH. 
See  Evidbngi^  19-2SS. 

DEDICATION. 

Lavd  may  be  Dbdigated  to  Publio  Use  witbout  Dbbd  ob  OnnB 
WvmsQ,  bat  the  intent  to  dedicate  should  be  dear,  and  the  aets  or  eir> 
mmistanoes  relied  on  to  establish  snch  intention  should  be  wtaqBiFooal 
and  oonvindng.     Mcrrimm  v.  Marqnardt,  440. 
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DEEDa 

L  Laxb  IxcLxromD  m  Quaxdiax'b  Dsxd  jb  Sufwulmtlt  Doobibsd  where, 
prior  to  the  proceedingB  to  mU,  it  had  been  sarveyed  and  platted  into 
lot%  nmnbered  from  1  to  7»  and  a  copy  of  the  plat  was  made  a  part  of 
the  lecord  in  the  case;  and  where  one  of  the  deeds  describes,  by  metes 
■ad  bounds,  one  and  one  quarter  acres  of  one  of  these  lots,  and  refers  to 
the  lot  as  "lot  1  in  the  survey  of  said  land,  being  a  part  of  the  soatheast 
quarter,  section  6,  township  78,  rsnge  24  west»  6  P.  M.";  and  the  other 
deed  refers  to  the  same  survey  by  its  date,  and  conveys  all  of  said  lot  1, 
altar  exoepting,  by  metes  and  bonnds,  the  parcel  previously  conveyed. 
Punieif  V.  Bttife$j  360. 

&  Gbaitt  ov  Land  bo  Dsscribxd  in  Convxtabos  ab  to  Rbndbb  m  Ii>Kf- 
utt  Whoixt  Uncsktaut  is  Voib.    I<L 

%  Obaut  of  Lahd  18  NOT  VoiD  voB  Unoertaintt,  if  the  oonrt  csn  imagine 
testimoiiy  which  would  show  sny  particular  monument  to  be  that  which 
is  oalled  for  in  the  grant.  A  deed  is  not  void  for  unoertainty  ol  deeerip* 
tion  if  it  can  be  made  good  by  any  construction.    Id, 

4  To   SUFFOBT  DiKD,  It  IB  NOT  NiCXaSABT  THAT  OONUDSftlTION  SHOULD 

MovN  TO  Gbantdr.  If  paid  to  another,  it  is  just  as  effectoal,  and 
especially  when  thus  paid  at  the  instanoe  of  the  grantor.    I(L 

A.  GouBT  or  Equity  will  Rsfobm  Misdesgbiftion  in  Contxtanox  founded 
on  a  ooosidQration,  though  the  deed  is  a  quitclaim,  and  contains  no  cove- 
aaots.    D^ord  v.  Mercer,  460. 

61  OBJSonoH  that  Name  of  Countt  is  Omiitxd  in  Caption  to  Aoknowl- 
kdomknt  of  Dikd  is  obviated  by  proof  that  the  justice  of  the  peace 
who  took  the  acknowledgment  was  a  justice  of  the  peace  of  the  county 
where  it  was  taken,  and  that  he  took  it  as  such  justice.     Oraham  ▼.  An- 

7.  Obantxbs  Claimino  Land  xtndxb  Pabtivs  to  Suit,  or  any  of  them,  are 
in  no  better  condition  than  those  under  whom  they  claim.  S^na^fermam 
T.  (ySrim,  708. 

Bm  Oomwuar  or  Laws,  0;  BjvmaNT,  2;  Fbaudvlint  Oovtstaxob^  Mab- 

BUD  WOICBN,  3»  4. 

DOMIdLB. 
See  OoKPOBATioNai  1-3;  Mabbud  Womv,  7 

DOWER. 

flOWWf^OiWTBB    OF   MOBSraAOl    IN  WhICH  WdTB    DID    NOT  JODT,  AND   8aUI 

tbbebundbb,  DOBS  NOT  Bab  hxb  Rioht  OF  BowxB  in  the  mortgsged 
pramisesy  although  she  is  made  a  party  defendant  in  the  foreolosuro  pro- 
aeeding,  but  in  which  her  right  of  dower  is  not  put  in  issue.  AUitr,  il 
the  wife  had  joined  in  the  mortgage,  or  her  right  to  dower  had  boen  pat 
is  IsBoe  by  allegations  in  the  petition.    Mqoim$  v.  Mqob^  SOS. 

See  Fbauduuent  Ck>NYBTAWCKS,  6;  HoxiaTBAD^  L 

EASEBiENTS. 

L  Rranr  to  Takb  Fhh  Bblonos,  at  Common  Law,  so  Bbsbntiallt  lo 
RiGBT  OF  Soil  in  Stbxams  or  bodies  of  water  where  the  tide  does  not 
•bb  and  flow,  that  if  the  riparian  proprietor  owns  upon  both  sides  el 
snoh  stroam»  no  one  but  himself  may  come  upon  the  limits  of  his  land 
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and  take  fish  there;  and  the  same  rule  i^Ues  so  far  as  bis  bad 

to  wit^  to  the  thread  of  the  stream,  where  he  owns  opon  one  ode  only. 

Within  these  limits,  by  the  oommon  l»w,  his  right  of  fishery  is  solo  and 

exclnsi^e,  nnless  restricted  by  some  local  law  or  well-estaUished  nsaft 

of  the  state  where  the  premises  may  be  sitoate.    Btcknum  t.  JTreawr, 

146. 

S.  Right  to  Fish  n  Pbopbbtt,  and  mat  bx  Gbamtkix  The  right  to  take 
fish  within  the  limits  of  one's  own  land  bounding  npon  and  in<dnding  a 
stream  not  navigable,  is  so  far  a  subject  of  distinct  property  or  owner- 
ship that  it  may  be  granted,  and  will  pass  by  a  general  grant  of  the  land 
ita^f,  nnless  expressly  reserved;  or  it  may  be  granted  as  a  separate  and 
distinct  property  from  the  freehold  of  the  land;  or  the  land  may  be 
granted,  while  the  grantor  reserves  the  fishery  to  himself.    Id, 

S.  AiOnoN  or  Trespass  Lns  aqainst  A  vob  Entebdio  upon  B*8  Lahb  Air» 
Fdhebt,  and  taking  fish  from  the  waters  thereof  against  the  will  and 
protest  of  the  owner,  and  this  independently  ol  the  qnestion  of  owne^ 
ship  in  the  fish.    Id, 

4.  Pabtt  mat  EirpoBOB  Restdbation  op  Builddto  in  Whiok  Hb  has 
Easxmxnt,  and  which  was  illegally  deatroyed  under  the  pretense  that  it 
was  a  noiumce.  He  is  not  remitted  in  such  case  to  his  aotioQ  far  dam- 
ages.   Morriaon  v.  Marquourdi,  440. 

iw  Impubd  FiAsmnTiT  op  Light  and  Anu — English  dootrine^  that  if  one  seOs 
a  house  with  windows  and  doors  looking  npon  his  own  vaeant  groond, 
neither  he  nor  his  grantee  can  afterward  build  upon  such  yaoant  ground 
in  such  a  manner  as  to  seriously  obstruct  the  flow  of  li|^t  and  air  to 
such  house,  is  inapplicable  to  our  situation  and  drcumstanoei^  and  ia  net 
in  force  in  Iowa.    Id, 

C  DooTBiNB  OP  Impuxd  Basbmbrts  Rbbtb  upon  Supposed  Intbbtdub  ov 
Pabtibs,  as  deduced  from  the  situation  and  condition  of  the  two  eatate^ 
servient  and  dominant^  to  which  the  easement  reiatoa.    Id, 

7.  Bachibnt  Pbevbrtino  Ownbb  op  Land  pbom  iMPBOvnra  It  ae  he 
pleases  shonld  not  be  implied  where  it  is  not  clearly  given.    Id, 

See  Pabtt-walls. 

SlEOTliENT. 

1.  Lbmobsoip  Plaintdv  ni  Ejbotmbnt,  Claimino  srOoLLAnBAL  Dbhbbiv 

MUST  Show  who  waa  last  legally  seised  of  the  land  in  controvert,  and 
then  prove  his  death  without  issue;  and  next  prove  all  the  diflbrent  links 
in  the  chain  of  desoent,  which  will  show  that  the  person  so  last  seised 
and  the  claimants  descended  from  some  common  ancestor,  togetlier  witib 
the  extinoticn  of  all  those  lines  of  desoent  which  could  daim  in  prefer- 
enoe  to  the  lessors  of  the  plaintiff.  They  must  prove  the  maniage% 
births,  and  deaths,  and  the  identity  of  persons  necessary  to  fix  title  in 
themselves,  to  the  exclusion  of  others  who  would  have,  if  in  existsnes^ 
a  better  title  to  the  land  sought  to  be  recovered.  The  first  faota  to  be 
eatabliahed  by  them,  in  the  deductian  ol  tiUei  axe^  that  the  /iitiportnw 
died  before  the  bringing  of  the  action,  and  that  he  died  without  iasaa^ 
S^Hgg  V.  Moait,  698. 
%  Pabol  BviDBNcai  n  not  Admibsiblb  in  AonoN  op  EjaonoNT  io  !■• 
PBAOH  Cbbtipigatb  d  acknowledgment  to  a  deed,  in  the  ahsanrie  of 
fnnd  or  inyoeition.    Oraham  v.  Amdenon^  80. 
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EQUITY. 

1.  Equttt  will  hot  lanD  m  Aid  to  Siovkx  Behsiit  of  Dimra  Atail- 
ABLX  AT  Law,  which  the  party  neglected  to  interpoee.  OoU  t.  BaUeif, 
190. 

S.  EQurrr  will  hot  Rsstraih  Ck>LLioTioN  or  JaDOMSNT  aoaix8t  Abmdiii- 
TBATOB  AT  SuiT  OF  Hkir,  on  the  ground  that  a  release  of  the  dum  on 
which  the  judgment  was  recovered  had  been  ezeonted  to  the  deceased 
in  hie  lifetime,  no  excuse  being  shown  why  such  release  was  not  inter- 
poeed  as  a  defense  at  law,  and  no  fraud  or  collusion  on  the  part  of  the 
administrator  being  alleged.    Id, 

S.  Motion  to  Dismiss  Bill  is  Equttt  cannot  bx  Hxabb  and  DsTZBimrxD 
IN  Vacation,  except  by  virtue  of  an  order  passed  in  term  time  author- 
izing the  hearing  in  vacation.    Solomon  v.  Peter%  69. 

4.  Wbbn  Propribtor  Constructs  Works  useful  for  the  publio  upon  his  pri- 

vate property,  and  the  public  enjoys  the  benefit  of  these  works,  equify 
requires  that  for  the  benefit  received  oompensation  must  be  returned,  no 
matter  under  what  name  it  is  claimed.  The  use  of  the  terms  "  tolls  and 
charges  "  doee  not  defeat  the  right  of  reooveiy.  JSTorvey  tmd  Wife  v.  Poi^ 
fer,  682. 

See  Dbbds,  0;  Bxboutobs  and  Adkinibtbatobs^  & 

ESTATES  OF  DECEDENTS. 

1.  Pbofbbtt  Sxt  Apart  to  Widow  undbr  Siotion  2361  ov  RivmoH  is  not 
hers  absolutely,  to  bo  disposed  of  by  her  for  her  own  use  or  the  support 
of  her  family.     Meyer  v.  Meyer,  432. 

&  KonoB  OF  Afflioation  tor  Order  to  Sell  Real  Estatb  is  Sufficient 
WHEN  TO  FoLLOWiNO  EFFECT:  "Kotlce  is  hereby  given  that  I  will  apply 
at  the  December  term  of  the  county  court "  for  order  to  sell  the  follow- 
ing described  real  estate  of  the  estate  of  D.,  deceased,  describing  it^  and 
oonduding  by  notifying  all  persons  interested  to  appesr  and  show  cause 
at  that  time  why  the  order  should  not  be  granted,  and  being  dated. 
That  the  word  "next"  did  not  appesr  before  the  words  "December 
term  '*  in  the  notice  is  immaterial,  as  there  could  be  no  doubt  that  the 
term  meant  was  the  next  succeeding  December  one.    Fineh  v.  Sink,  246. 

5.  NonoB  OF  Hearing  of  FrnTioN  to  Seu«  Real  Estate  is  Sufficient 

when  a  reasonable  person  in  the  exercise  of  his  ordinary  faculties,  read- 
ing the  notice,  would  be  apprised  by  it  in  what  court  and  at  what  term 
the  petition  would  be  presented.    Id, 

C  Time.  —  Kotigb  of  Hbarino  Petition  to  Sell  Real  Estatb  ib  Suftx- 
cnDfT  AS  to  Time  of  hearing,  when  the  term  at  which  it  is  to  be  heard 
is  given,  without  any  day  being  specified*    Id. 

ft.  Pbintbe's  Affidavit  of  Publication  of  Kotiob  of  Heabino  AFPunAf- 
Tum  for  sale  of  real  estate  cannot  be  attacked  as  to  its  snfflai<m<qr  in  a 
ooUafesrsl  *MM»Aa>«lif>o_    /// 

See  BzaouTOBa  and  Admznistbatobs;  Will& 

ESTOPPEL 
See  Mauoious  Pbomoutiob,  %  S. 

EVIDENCE. 

OmmD  BT  OvnaioBT  ob  MnTAKaiiATBB  Ibtbodiiobd 
WImn  plahrtMf,  is  aa  aotion  on  a  oontiaet  sgainst  a  manrisd 
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which  faila  to  diadose  her  covertnra^  InadTertexitlj  omitB  to  introdiio* 
eyidenoe  coostitatiiig  his  reply  to  the  plea  of  ooverton^  he  maj  h9  per- 
mitted, in  the  court's  diaeretioo,  to  introduoe  it  after  the  argmiMnt  of 
one  of  defendant's  oonnsel  has  dosed.  McOomUdt  and  BroHher  ▼.  ITof- 
hrook,  400. 

%  Admissions  of  Partt,  when  Intboducbd  bt  OpFOSEne  Pabtt  .as  En- 
DBNGE  Gensrallt,  are  proper  for  all  legitimate  pmpoees.  Djpeny  t. 
KfUogg,  164. 

S.  Tbtimont  Collatkbal  to  IflsuB  la  Propirlt  Ezoludzd.  SkiUmg  t. 
Carson^  632. 

4.  TBariMONT  of  Dbobaaid  Witniss  at  Fobiobb  Trial  »  not  ADmau- 

BLN  nnless  the  whole  of  it  is  proved.     Woods  ▼.  Kejfes,  766. 

ft.  DsGLABATiOMs  OF  Pebson  Injurbd  AS  TO  Caubb  OF  HIS  Injurt,  mad* 
to  his  phyaieian,  are  inadmissible  in  evidence.  The  physician  cannot 
give  in  evidenoe  the  mere  statement  of  the  party  injured  in  lien  of  hia 
own  professional  opinion.    IBmoii  GenL  R.  R.  Co.  v.  SmUon,  81. 

C  Phtbician  Asked  to  Giyb  his  Opinion  as  to  Cause  of  Pahkht^  Ck>N- 
DmoN  at  a  particular  time  must  necessarily  be  guided  to  some  extent 
in  forming  his  opinion  by  what  the  sick  person  may  have  told  him  in  de- 
tailing hia  pains  and  sufferings,  and  hia  opinion  founded  in  part  upon  such 
data  may  be  received  in  evidence;  and  he  may  oven  state  what  his  patient 
said  in  describing  his  bodily  condition,  if  it  is  said  under  such  drcnm- 
■tances  as  free  it  from  all  suspidon  of  being  spoken  with  reference  to 
future  litigation  and  give  it  the  character  of  rai  gtaUB,    id, 

f  •  Party  Who  has  Offered  Tbstimont  Which  Coxtbt  has  ADMimD 
against  Objeotion  by  the  opposite  party,  may,  afterwards  and  before 
instructiona  are  asked  for,  and  before  the  cause  has  been  argued  by  coun* 
■d,  ask  to  have  the  same  withdrawn  from  the  consideration  of  the  jury, 
and  the  court  may  allow  its  withdrawal.    Boone  v.  PumeU,  713. 

5.  Jurat  of  Affidavit  Offered  in  Evidence  mat  be  Amended  by  adding 

thereto  a  reference  to  the  notarial  seal  of  the  notary  before  whom  the 
affidavit  was  made,  which  reference  was  omitted  in  the  original  Jurat; 
and  the  effect  of  such  amendment  is  to  make  the  affidavit  relate  back  to 
and  have  full  effect  from  its  date.  HalUU  v.  Chicago  etc,  Ify  Co.,  393. 
0.  Either  Written  or  Parol  Evidence  hat  be  AdmHted  to  Afplt 
Instrument  to  Subject-matter.     Parsley  v.  Hayes,  350. 

10.  Fact  that  Illegal  Testimont  has  been  Permuted  to  Gro  to  Jury 
without  objection  is  not  ground  for  allowing  other  testimony,  inadmis- 
dble  under  the  rules  of  evidence,  to  be  given  when  objection  thereto  is 
made.     Higgins  v.  Carlton,  666. 

11.  Contents  of  Memorandum  Which  is  in  Court  cannot  be  Proved  bt 
Parol  for  any  purpose.  What  is  in  writing  must  be  proved  by  the 
writing  itself.    Id, 

12.  Partt  Asking  Witness  Queotion  cannot  Object  to  his  Answer  if  it 
be  responsive  to  the  question.    Id, 

IS.  Opinion  of  Witness  as  to  "  Physical  CAPAcmr "  of  Testator  to  hold 
oonversations,  testified  to  by  another  witness  as  having  taken  place  at  a 
time  when  the  witness  whose  opinion  is  asked  was  not  present,  is  not 
competent  evidence.    Id, 

14.  When  It  is  Nbcessart  to  Determini  Date  of  Paper  offered  in  evi- 
dence, and  the  month  is  so  inartiflcially  written  that  upon  inspeetioB 
the  predding  judge  u  unable  to  detennine  whether  it  ahoold  be  tmd 
June  or  January,  eartraneoua  evidenoe  is  admiMihle  to  show  the  true 
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dste,  and  Um  quntion  !■  »  proper  ona  for  tho  Jury.  Feifimwm  t.  Owen, 
651. 

ISw  Whkri  Wholb  Btxdivcoi  is  Traditiokibt,  CoNSfBTnro  EimRXLT  ov 
Wamxlt  Rsputation  or  of  ttatementa  of  declarationa  made  by  peraooa 
who  died  long  ago^  it  nrast  be  taken  with  moh  allowanoea  and  Buspiciona 
aa  ought  reaaonably  to  be  attached  to  it.  When  family  reputation,  or 
declarationa  of  kindred  made  in  a  family,  are  the  anbject  of  evidence, 
and  the  repatation  ia  of  kmg  atanding,  or  the  declarationa  are  of  old 
date,  the  memory  aa  to  the  sonrce  of  the  repotation,  or  aa  to  the  peraooa 
who  made  the  dedarationa,  can  rarely  be  characteriaed  by  perfect  ao* 
enracy.    Sprigg  v,  Moale,  69S. 

16b  It  18  DuTT  OF  Court  to  InaTBuor  Jubt  that  thibb  n  No  Stidbkob 
legally  anfficient  to  be  conaidered  by  them,  when,  looking  to  the  whole 
eridence  adduced,  and  conaidering  ita  quality  and  general  tenor,  and 
after  dedudng  all  reaaonable  inferencea  therdErom,  it  ia  aatiafied  that  it 
ia  not  legally  sufficient  to  oonatitute  the  foundation  for  a  verdict,  and 
that  a  verdict  founded  upon  it  oonld  not  in  juatioe  and  judicial  propriety 
be  allowed  to  atand.    I<L 

17.   COUBT  TaKBS  JUDIdAXi  NOTKJB  OT  WhO  ABB  Jn8TI0B8  OV  PbAOB  of  the 

county  in  which  it  ia  aitting.     Oraham  v.  Anderton,  89. 
1&  C0UBT8  Judicially  Know  tbat  Mbmphib  was  nr  Fbdbbal  Miutabt 

Occupation  in  May,  1862,  and  within  the  confederate  military  linea  ia 

December,  1862.     Hyatt  v.  James,  606. 
19.  Ck>UBT  will  not  Pbesumb,  in  Absqbncb  ov  Othbb  Evidbnob,  that  Patbb 

ov  Note,  which  appears  by  ita  face  to  have  been  executed  in  Memphia, 

Tennessee,  was  a  citiacn  of  Louisville,  Kentucky,  at  a  period  aix  montha 

earlier,  merely  because  at  that  time  and  place  the  mortgage  which  waa 

given  to  aecure  the  debt  was  executed.     IcL 

50.  Pbesumption  of  Death  after  Seven  Years'  Absence.  —  When  a  person 
goes  abroad,  and  has  not  been  heard  of  for  a  long  time,  the  presumption 
of  the  continuation  of  life  ceases  at  the  expiration  of  seven  yeara  from 
the  period  when  he  was  last  heard  of.  And  the  same  rule  holds  gen- 
erally with  respect  to  persons  away  from  their  usual  places  of  resort, 
and  of  whom  no  account  can  be  given.     WhUtng  v.  HkhoU,  248. 

51.  Time  ov  Death,  at  What  Time  puring  Seven  Yeabs.  — Person  once 
found  to  be  alive  is  presumed  to  continue  to  live  until  there  be  proof  to 
the  contrary.  At  the  end  of  seven  years  from  the  time  he  waa  lost  heard 
of,  the  presumption  of  life  ceases,  and  the  presumption  of  death  takea 
its  place.  The  legal  presumption  establishes  not  only  the  fact  of  death, 
but  also  the  time  of  death.     Id. 

52.  Shorter  Period  of  Absence  than  Seven  Years  will  not  Suffice  !• 
Raise  Presumption  of  Death,  but  a  party  to  whose  interest  it  is  to 
show  that  he  was  alive  within  that  time  is  at  liberty  to  do  so  by  such 
facta  and  circumstances  as  will  inspire  that  belief  in  the  minds  of  the 
jury.  The  party  who  claims  a  benefit  or  interest  in  his  being  alivo 
within  the  seven  years  must  prove  it.     Id. 

13.  Time  of  Death  of  Pebson  Who  cannot  be  Found  is  presumed  to  be 
aeven  years  from  the  date  upon  which  he  was  last  heard  from;  but  the 
penon  to  whose  interest  it  ia  to  show  that  he  died  before  that  time  may 
rebut  this  presumption  by  ahowing  from  facta  and  circumstances  that 
his  death  in  aU  probability  happened  before  that  day,  or  at  any  particu- 
lar day  between  that  time  and  the  day  he  waa  laat  heard  from.    Id, 
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24.  Dbath  or  Psbsoh  mat  bb  Prisumeo  to  hayi  HAFnoriD  wobs  B«im«- 

ENG  or  SniTy  where  it  would  be  contrary  to  the  ordiawy  ooarao  of  n^ 
ttire  that  he  should  be  liying  at  that  timep  although  there  is  no  legal 
presumption  of  the  period  when  death  occurred,  or  up  to  wbidi  life  en- 
dured.    Sprigg  y.  Moak,  698. 

25.  Ir  It  be  Alleged  that  Person  Died,  ob  was  Dbai^  at  any  partieolar 
time  within  the  period  after  which  he  will  be  presumed  to  be  dead,  tiie 
fact  must  be  established  by  evidence.     ItL 

26.  Law  Makes  No  PBEsoMrno^  AGAiNflT  Issue,  where  the  party  is  showm 
to  have  been  married,  and  hia  wife  to  have  been  living  at  the  time  of  the 
last  intelligence  of  her.  But  the  plaintiff  must  show  either  that  he  had 
no  issue,  or  that  issue  is  extinct.    IcL 

See  CoKSTrnmoNAL  Law,  11;  Covenabtb,  4,  8;  Ejbctmbmt,  2;  Jurt  Aini 
J'inu>Rs;  Marbiagb  and  Diyorcb^  I,  2;  WrrNEasra. 

EXECunoNa 

1.  JUDOMBNT  IB  NOT  SUBJBCT  TO  LeTT  AND  SaLB  mDER^BjOOfmaS,      Hie 

proper  practice  is  to  garnish  the  judgment  debtor.    Otbom  ▼.  Ckmd,  413. 

%,  Law  Rbqxtibing  OmcER  Levying  on  Real  Estatb  to  Givb  Wrrtbv 
NonoB  or  Lett  to  the  tenant  in  possession  is  directory  to  the  offieer, 
and  a  failure  to  give  such  notice  does  not  affect  the  title  acquired  by  » 
hcmafdt  purchaser  under  the  levy.    Solomon  ▼.  PeUnf  69. 

8L  Levy  atter  Return  Day  or  Execution,  and  after  the  writ  has  been  ae- 
tually  returned  into  court  after  having  been  levied  upon  other  property^ 
and  after  the  default  of  defendant  who  had  been  served  by  publioatioa 
had  been  entered,  is  absolutely  void,  and  an  order  of  sale  of  property  so 
levied  upon  is  also  void,  and  will  be  set  aside  on  motion,  (kinm  v. 
CZoiuf,  413. 

4.  Void  Exeoution  Sale  or  Property  may  bb  Set  asidb  on  Motion  with- 
out Proob  or  Tender  to  the  purchaser  of  the  amount  of  his  bid.     AL 

6.  PLAiNTirr  is  not  Bound  to  Appeal  tbom  Void  Order  Dirbctino  Salb 
or  Property  Levied  upon  under  Execution,  but  may  obtain  relief 
by  motion  to  set  aside  the  sale.    Id, 

6.  Purchaser  at  Sheriff's  Sale  has  only  to  See  that  OmcBR  had  Com* 

pbtent  Authority  to  sell,  and  did  sell,  and  that  the  defendant  in  exe- 
cution had  title  to  the  property  sold.    Sclcmon  v.  Pttert,  GO. 

7.  Execution  Sale  may  be  Madb  aiter  Return  Day,  or  aitbr  Writ  has 

Expired,  where  a  valid  execution  was  levied  on  real  estate  before  the 
return  day.     A  new  execution  is  not  necessary.    Moomef  t.  Moom,  396. 

6.  Purchaser  of  Real  Estate  at  Execution  Sale  need  not  Plaob  Any 
Evidence  or  his  Sale  on  Record  until  twenty  days  after  the  expira- 
tion of  the  full  time  of  redemption,  as  the  publicity  bf  the  proceedings 
is  constructive  notice  of  the  rights  of  the  purchaser  up  to  that  time,  but 
no  longer  under  the  statute.     ChurckUl  v.  Mone,  422. 

6.  Purchaser  at  Execution  Sale  or  Mere  Equity  or  Judomxnt  Debtor 
Takes  Subject  to  Rights  of  persons  holding  prior  equities,  as  where 
the  equities  are  equal,  the  first  in  time  is  first  in  right.  The  rale  rela^ 
ing  to  legal  titles  that  the  purchaser  thereof  takes*  freed  from  the  equi- 
ties of  third  persons  of  which  he  had  no  notice,  does  not  apply  to  soch 
a  case.    LL 

10,  Exemptions.  — Thrashing  machine  used  by  a  husband  for  thrashing  his 
own  grain,  and  that  ol  other  people  for  hire,  is  not  exempt  from  execs- 
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ticn  under  the  statate  exempting  "the  proper  tools  or  implements  of  s 
farmer,"  and  it  goes  to  his  administrator  as  assets  to  be  administered. 
Meyer  v.  Meyer,  432. 

See  Attachmbnts,  3;  Jitdomxmtb. 

EXECUTORS  AND  ADMINI8TRAT0BS. 

!•  Executor  or  ADMnnarrRATOR  must  bi  BBOooinzsD  ae  Soli  REFRjomiTA- 
TiTR  or  Deceased,  both  as  to  debts  and  assets,  so  long  as  he  retains  hi* 
office;  and  a  judgment  against  him,  to  be  paid  in  dae  coarse  of  adminii^ 
tration,  will,  in  the  absence  of  fraud,  bind  the  personal  estate.  ChM  e; 
BaUey,  190. 

flL   ASMINISTRATOB  WhO  HAS  BEEN  DeUNQUSVT  IN  DUTT  IN  NOT  InTERPOS- 

nro  Available  Devensb  at  Law  is  Liable  to  the  heirs  on  his  bond; 
bat  persons  holding  claims  against  an  estate  will  not  be  compelled  ta 
litigate  them  first  with  the  administrator  and  then  with  the  heirs,  upon 
the  same  point  or  points  which  might  have  been  investigated  in  the  first 
case.  Id. 
iL  Court  ov  Equttt  mat  Set  aside  Judgment  or  Court  or  Ordinart 
granting  letters  of  administration,  where  such  judgment  was  procured 
by  a  party  who  fraudulently  represented  to  the  court  that  the  deceased 
died  intestate,  when  he  knew  that  the  deceased  died  leaving  a  will  in 
another  state.  And  the  suit  to  set  aside  such  letters  of  administration 
thus  fraudulently  procured  may  be  maintained  by  the  executor  appointed 
by  a  probate  court  of  the  state  where  the  testator  died,  upon  his  filing  an 
exemplified  copy  of  his  appointment  in  court;  and  the  defendant  may  be 
required  to  pay  over  to  such  foreign  executor  the  value  of  the  personal 
assets  belonging  to  the  estate  of  the  decedent,  to  be  duly  administered 
•coording  to  the  directions  of  the  will  and  the  law  of  the  place  of  the- 
tssftator's  domicile  at  the  time  of  his  death.     Wallaee  t.  WaUoer,  70. 

See  Equitt,  2. 

EXEMPnONa 
See  ArrAOHMBm;  ExbcdtiohSi  10;  Homestbads. 

FACTOBa 
See  AoENor,  6,  7,  8. 

FENCES. 

L  Whbu  Adjaosht  Ownebs  have  Fields  Lf olosed  nr  Common,  It  is  N» 
Detense,  in  an  action  by  one  against  the  other,  for  willfully  and  de- 
signedly allowing  his  stock  to  run  in  the  inclosnre  and  upon  plaintiff  V 
orops,  that  the  fence  surrounding  the  inclosnre  was  not  a  lawful  fenoe. 
BroadweU  v.  Wikox,  404. 

%  No  Averment  or  PROor  as  to  Lawtul  Division  Fence  u  Necessary 
in  order  that  plaintiff  may  recover  of  defendant,  where  they  have  lands 
inclosed  in  common,  and  the  latter  has  willfully  and  designedly  allowed 
his  stock  to  run  in  the  inclosure  and  upon  plaintiff's  crops.    ld» 

FISHERIEa 
See  Easements,  1-8. 
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FIXTURES. 

1.  ITEZTUBBB  —  HOCSB  WHKH  OAK  BB  BbMOTBB  AS.  — Whsf  » 

gages  a  piece  of  ground,  and  afterwards  forms  a  partnership  witli  a  ikard 
person,  and  they  togetiier  hoild  a  oarpenter-shop  upon  ihe  land*  witfaoat 
letting  it  into  or  attaching  it  to  the  ground,  and  in  a  manner  whieh  in- 
dicated an  intention  that  it  shoold  not  be  permanent^  and  whora  tha 
mortgage  is  afterwards  foreclosed  and  the  land  sold,  the  boildiiig  maj 
be  removed  by  the  partners.     Kelfy  v.  Austin,  243b 

%  ■  MOtBIOAOOB  MAT  MaKB  TbICFORABT  EBBenOKB  UTOV  MOBaOAOXD  FftBa- 

SBS,  Ain>  Rbmovb  Thbic  before  the  mortgsge  is  forecloeod,  if  tbej  an 
not  attached  to  the  freehold  and  do  not  depreciate  the  yalne  of  the  aoett- 
rity  as  it  existed  when  the  mortgage  was  given.  Hie  right  of  a  ^ird 
party  who  has  made  saoh  an  erection  is  mnoh  more  absolute  and  extsn- 
sive.    Id, 

8.  Imtention  will  kot  Alwatb  Detbbminb  wmrrmui  Stbuctubbs  Buna 
UPON  Land  abb  Bbal  ob  Pbbsonal  Pbofbbtt,  bat  in  oases  of  doubt 
it  will  have  a  controlling  influenoe.     Id. 

L  Tbadb  Fdcfubbb.  —  Stmctores  or  improvements  made  to  bo  need  for  tike 
pniposes  of  trade,  or  trade  fixtures,  may  be  removed  by  a  lessee,  when 
as  between  execator  and  heir,  or  vendor  and  Tondee,  the  same  tfainga 
would  be  held  to  constitute  part  of  the  realty.    Id, 

ft.  Ybbdbb  in  PossBsaiON  or  Land  itndeb  Bonb  iob  Dbbd^  without  Pay- 
ing Bbnt,  has  not  Samb  Bight  to  Bbmovb  Fiztubbs  mi«««i^  lyj- 
him,  after  a  breach  of  the  bond,  as  an  ordinary  tenant  would  bave 
against  his  landlord;  but  his  rights  in  this  respect  are  no  greater  thaa 
those  of  a  vendor  or  mortgagor  against  his  vendee  or  mortgagee.  li^ 
LaughUn  v.  Noah,  741. 

8.  In  AflCEBTAiNiNo  What  abb  Fiztubbs,  Rboabd  is  to  bb  Had  to  Ihm 
object,  the  effect,  and  the  mode  of  annexation.    Id, 

7.  Machinbbt  iy>b  Tool-maxino  Held  to  bb  Fixtubb,  when  annexed  by  a 
▼endee  in  possession  to  the  freehold  by  being  attached  with  bolts  to  a 
block  set  in  the  ground,  and  with  screws  and  bolts  to  a  building;  while 
other  machinery  and  tooh,  which  were  not  fastened  to  the  land,  or 
which  were  capable  of  removal  without  dispUoing  or  materially  injuring 
any  part  of  the  building  or  land,  held  never  to  have  lost  their  i**^T*^4irr 
asohattels.    Id, 

FOBEIGN  LAWS. 

UxwBi'iVBN  Law  ov  Fobbion  Statb  is  to  bb  Pbovxd  by  testunony  of 
experts;  the  statutory  law  thereof  is  to  be  proved  by  the  law  itsali^  or 
by  an  exemplified  copy.    Baltimore  etc.  R,  R,  Co,  r.  CKem^t  688. 

See  Ck>NnjCT  of  Laws. 

FRAUDULENT  CONVEYANCES. 

1.  AflsiONBB  OF  JuDGifENT  Entitlbd  TO  CoLLBCT  from  the  judgment  debtor 
hii  demand,  existing  as  an  original  cause  of  action  antecedent  to  a  dead 
from  such  debtor  to  a  third  person,  has  the  right  to  pursue  any  pn^erty 
belonging  to  the  debtor,  liable  therefor,  unless  bonaJuU  transferred  to  a 
purchaser  for  a  valuable  consideration.  If  the  deed  is  an  honest  trans- 
action, it  will  afibrd  protection  to  the  grantee  therein  against  the  daim 
which  existed  antecedent  thereto,  but  upon  which  judgment  was  not 
rendered  until  afterwards;  but  if  the  deed  be  the  result  of  fraudulent 
eollusion  between  the  grantor  and  the  grantee  to  hinder  and  defeat  the 
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erediton  of  the  former,  it  cannot  receive  the  oomntenuioe  of  a  oourt  of 
equity.    Schq/erman  v.  O'Brien^  708. 

2.  Dud  uavinq  its  OaioiN  in  Fraud  is  NuLLrrr  so  far  as  the  eraditon  of 
the  grantor  are  concerned,  however  solemn  it  may  be  in  its  fonnalitiies. 
Id, 

%,  Wherb  Grantbb  or  Land  Makes  Convetancb  thereov  Pxndino  Suit 
against  him  to  set  aside  the  deed  to  him  as  fraudulent,  the  persons  to 
whom  he  conveys  need  not  be  made  parties  to  the  suit     Id, 

4.  Intent  and  Purpose  to  Defraud  are  Necessary  to  Cuaraotbrub  Con- 
veyance AS  Fraudulent;  and  therefore  the  mere  fact  that  a  man  who 
makes  a  conveyance  owes  money  will  not  render  it  fraudulent,  although 
indebtedness  to  a  large  amount  in  proportion  to  the  value  of  the  grantor's 
estate  may  authorijEe  the  conclusion  that  his  intent  and  purpose  were 
fraudulent.     Lowry  v.  Fiiher,  475. 

(k  Conveyance  to  his  Children  by  One  Who  is  Indebted  in  a  large 
amount  in  proportion  to  the  value  of  his  estate  is  constructively  frandu- 
lent  as  to  subsequent  as  well  as  pre-existing  creditors.    Id. 

6b  Upon  Setting  aside  or  Hu8band*s  Conveyance  as  Fraudulent  and 
void,  creditors  are  not  entitled  to  a  judgment  for  sale  of  the  wife's  dower 
in  the  land  conveyed  because  she  signed  and  acknowledged  the  deed  with 
her  husband.     Id, 

7.  Voluntary  Convetancb  by  Woman,  upon  Eve  of  her  Marriage,  of 
property  known  by  her  intended  husband  to  be  hers^  if  made  without 
his  knowledge,  is  void  as  against  him,  because  in  derogation  of  his 
marital  rights  and  just  expectations.     Freeman  v.  Hartman^  193. 

81  Inadequacy  of  Consideration  for  Conveyance  is  not  Alone  Suvrx- 
GiENT  Ground  for  setting  it  aside.    Id, 

See  AucnoNB,  8;  Husband  and  WifE»  %. 

GARNISHMENT. 

See  Attachment. 

GIFTS. 

1.  Dkutbry  of  PBOMuaoBT  Nora  Given  Cauba  Moim  will  Pam  tbe 
beneficial  interest  to  the  donee.    Aehbrock  v.  Ryon^  481. 

ti  Delivert  of  Pass-book  will  not  Pass  Money  in  Bank  as  a  gift  cohm 
iNorfM.    Id, 

GUARDIAN  AND  WARD. 

1.  Guardian  mat  Lease  Estate  of  Ward  in  the  manner  provided  by  stat- 
ute; but  where  the  statutory  method  is  not  observed,  the  lease  is  of 
no  validity.  Such  a  lease  is  governed  by  the  common  law;  and  guar- 
dians at  common  law  except  in  chivalry  could  not  lease  the  estate  of 
their  wards;  and  guardianship  in  chivalry  is  unknown  to  our  law 
WehtUr  V.  Cmley,  234. 

%  Father  has  No  Power  by  Virtue  of  being  Natural  Guardian  of 
Minor  Child  to  sell  or  dispose  of  the  latter'a  real  estate,  it  not  appear- 
ing that  he  was  appointed  guardian  of  the  property  of  such  child^  or 
that  he  complied  with  the  statutory  requirements  relating  to  guardian's 
sale.    Shanke  v.  Seamonds,  465. 

I.  Deed  Made  by  Father  as  Natural  Guardian  of  Minor  Guild,  Pur- 
suant TO  Sale  of  Latter's  Real   Estate,  wilhoat  legal  authority, 
Av.  Dbg.  Vol.  XCII— 53 
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will  not  estop  a  third  party  from  setting  np  a  title  to  tbe  land  derived 
throogh  a  deed  from  the  father  himself,  who  became  seised  of  the  land 
by  inheritance  from  the  child,  whose  death  oocnrred  subseqoent  to  ths 
alleged  goardian's  sale;  nor  would  such  third  party  be  so  estopped  by  a 
iailnre  to  object  before  his  purchase  to  improvements  being  inade  apon 
the  land  by  the  persons  claiming  title  thereto  through  the  alleged  guar- 
dian's sale.    Id, 

4.  OOBBXCnON  OF  MlSTAKB  IN  DiaCBIPTION  OP  LaKD^  pRBSUBrPTTON  AS  TO.  ~ 

Where  it  is  shown  that  a  mistake  in  the  description  of  the  lands  in  a 
guardian's  petition  for  the  sale  of  his  wards'  real  estate  was  corrected 
after  the  petition  was  draughted,  it  will  not  be  presumed,  in  the  abeencs 
of  evidence,  that  such  correction  was  not  made  until  after  the  petition 
was  filed.    D^ord  v.  Mercer,  460. 

Sw  Hubs  abi  Estofpbd  from  QussnoNurd  Validitt  or  Guardian's  Sals 
of  their  interest  in  certain  lands  on  the  ground  of  a  defect  in  the  pro- 
oeedings,  where,  after  becoming  of  age,  with  full  knowledge  of  all  the 
fMts,  and  in  the  absence  of  fraud  and  mistake  of  fact,  they  reoeive  and 
retain  the  purchase-money  arising  from  such  sale;  and  this  principle 
applies  even  where  the  sale  is  void.    Id. 

%,  Intkbesis  or  Injants  and  Pitrghassbs  Alikb  Rbquibx  that  Ouabdiaxs' 
Salxs  or  Real  Estate  belonging  to  minors  should  not  be  held  invalid 
for  every  departure  from  some  directory  provision  of  the  statute,  or  for 
eveiy  error  of  dedsion  in  courts  ordering  these  sales.  Pwrdey  v.  Hofo^ 
850. 

7.  Iowa  Code  or  1851,  Section  1721,  Chafteb  133,  only  Required  that 
Minobs  should  be  Pebsonallt  Served  in  a  guardian's  proceeding  to 
aell  the  real  estate  of  his  wards;  and  it  was  unnecessary  that  a  copy 
of  the  petition  and  notice  should  be  left  with  the  minors  unless  de- 
manded; so  in  a  collateral  proceeding  to  impeach  the  validity  of  a 
guardian's  sale  made  several  years  before,  where  the  application  and 
notice,  with  the  return  of  the  officer  indorsed  thereon,  were  found  at- 
tached, it  was  held  to  be  fairly  inferable  that  they  were  treated  as  con- 
stituting one  paper,  and  so  served  and  covered  by  the  return  of  the 
officer.    Id, 

%,  Guardian's  Bond  Made  Payable  to  Ck>UNTT,  Instead  or  to  Parties 
Interested,  is  not  therebt  Vitiated,  under  the  Iowa  statutes,  but 
inures  to  the  benefit  of  the  latter;  and  suit  may  be  brought  thereon  in 
the  name  of  any  one  thus  secured  who  hss  sustained  any  injury  by  a 
breach  thereof.  Kor  will  the  fact  that  the  bond  is  thus  made  payable, 
or  the  failure  of  the  county  judge  to  enter  its  approval  of  record,  invali- 
date the  title  derived  from  the  guardian's  sale.  Such  defects  are  net 
jurisdictional.     Id, 

•.  Want  or  SurriciENT  Caption  to  County  Court  Record  will  not  In- 
validate Title  derived  through  guardian's  sale  and  deed.     Id. 

10.  One  Guardian  biay  be  Appointed  roR  Several  Wardr,  Jointly,  and 
Joint  Bond  may  be  Given  for  their  security,  where  the  wards  hold  by 
common  title  and  as  tenants  in  common.    Id, 

11.  Failure  or  Guardian  to  do  his  Duty  in  Keeping  his  Account  wrs 
Several  Wards  separate  and  distinct  will  not  invalidate  a  title  nndar 
a  sale  made  by  him.     Id* 

VL  DlSGBEPANCY  BETWEEN   PETmON  FOR  SaLB  OF  WaRDS'  EbTATR  AND  K<^ 

Tnai^  Effbot  of.  —  Where  a  guardian,  in  a  proceeding  to  sell  tlis  real 
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wtata  of  his  wards,  has  notice  directed  to  the  wards,  naming  each  of 
them,  and  it  is  thns  served,  while  the  petition  only  describes  them  as 
"the  minor  children  of  Hngh  Pnrsley,  deceased,"  this  is  not  a  jurisdic- 
tional defect  that  can  be  urged  in  a  collateral  proceeding  to  defeat  the 
title  of  the  purchaser  at  the  guardian's  sale,  especially  where  it  appears 
as  a  matter  of  fact  that  the  heirs  named  in  the  notice  are  the  only  minor 
heirs,  and  the  whole  record  shows  that  they  were  sufficiently  named  and 
described.  In  an  original  action,  however,  in  the  county  court,  a  peti- 
tion against  the  "  minor  heirs  of  Hugh  Pursley,  deceased,"  without  more, 
and  a  notice  in  the  same  form,  would  doubtless  be  ineffectual  to  confer 
jurisdiction.     Id, 

13.  Records  of  CofUVTY  Court,  though  Inferior  Tribunal,  need  not  Re- 
cite uf  Detail  Facts  upon  which  the  ultimate  and  essential  conclusion 
as  to  jurisdiction  was  based,  where  a  guardian's  petition  to  sell  the  real 
estate  of  his  wards  alleged  the  requisite  jurisdictional  facts.     Id, 

14.  Evidence. — Whese  Defendant  Introduces  Deeds  Made  bt  Guardian 
WITHOUT  Ant  Evidence  Sbowino  his  Authoritt  to  Gonvbt,  and 
the  plaintiff  afterwards  offers  to  introduce  all  the  records  upon  which 
the  authority  to  sell  was  based,  and  the  consideration  of  the  points  made 
on  the  record  necessarily  involves  most  if  not  all  of  those  made  against 
the  introduction  of  the  deeds,  and  the  records  are  all  embodied  in  the 
bill  of  exceptions,  it  becomes  immaterial  to  consider  whether  the  court 
did  or  did  not  err  in  admitting  the  deeds  without  preliminary  proof,  be- 
cause if  the  records  render  defendant's  title  invalid,  plaintiff's  rights  are 
equally  protected  as  though  the  deeds  had  been  rejected  until  such  proof 
was  made.     Id. 

16.  Iowa  Cases  Oroufed  and  Cited  Showing  Respective  Rights  and  Ob- 
ligations OF  Heirs  and  Purchasers.      Id, 

16.  8EcnoN  1608,  Code  of  1861,  Iowa  Revision,  Section  2660,  Which 
Provides  that  No  Person  can  question  the  validity  of  a  guardian's  sale 
of  real  estate  after  the  lapse  of  &vg  years  from  the  time  it  was  made,  is 
not  confined  in  its  application  to  cases  of  appeal,  writs  of  error,  or  other 
process  bringing  up  the  matter  for  review  before  an  appellate  court,  but 
extends  to  proceedings  questioning  the  validity  of  such  sale  other  than 
by  appeal,  writ  of  error,  etc    This  statutory  provision  was  not  intended  to 

-  oover  sales  made  by  a  person  having  no  semblance  of  authority,  or  where 
the  county  court  had  no  jurisdiction  of  tiie  parties  or  subject-matter,  and 
no  possession  was  taken  by  the  purchaser.  In  such  oases,  the  heir  would 
not  be  estopped  by  the  statute  from  questioning  the  validity  of  the  sale, 
though  after  the  expiration  of  five  years.     Id, 

17.  Objections  not  Jurisdiotional  in  their  Charaotee,  but  Relating 
rather  to  Reoularitt  of  Proceedings,  cannot  invalidate  a  title  de- 
rived through  a  guardian's  sale  and  deed  when  raised  in  a  collateral  pro- 
ceeding, and  especially  when  made  for  the  first  time  after  five  years  from 
the  date  of  the  sale,  and  where  the  purchaser  took  and  held  possession 
thereunder.    Id, 

HIGHWAYS. 

OwiriR  OR  C^jmoDiAN  or  Swine  is  I^arle  fob  Injobt  OcoAsioirxD  bt 
Pbbmittino  Them  to  Run  at  Imrgk  in  the  highway  without  a  keeper, 
althoogh  bo  did  not  know  they  war*  lo  iba  highway  at  the  time  of  the 
ii^iiiy     JeweU  v.  Gage,  016. 
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homesteads. 

1.    H01CE81«AI>  AND  DOWXE    OANNOT  BOTH  SB  CULIMBP  IM  SAMB  Pi 

Widow  who  has  had  set  apart  to  her  in  fee,  aa  dower,  a  dwaUing-honaa 
and  part  ol  the  forty  aorea  allowed  by  law  aa  homestead,  cannot  haw  }hm 
remainder  of  aaid  forty  acrea  aet  apart  to  her  aa  homeatead.  Mt^ftr  t. 
iTcyer,  432. 
S.  HoMiBrKAD — Tebmiiiation  or  BiQBT  TO  OoouFT.  —  Under  atatnia  gifiqg 
wife  right  to  occapy  premiaes  as  homeatead  nntil  "they  are  oiiierwiM 
diapoaed  of  aooording  to  law/'  they  are  ao  diapoaed  of  when  they  are  Mi 
apajrt  to  the  widow  in  f ee  aa  dower  npon  her  own  application.     Id. 

I.  HoiUESTKAD  —  Res  Judioata.  —  Where  a  widow  not  under  any  l^gal  dia- 

ability  is  soed  in  a  matter  involving  her  claim  of  homeatead,  and  aho  fkib 
to  aet  it  up  or  eatabUah  it*  her  homeatead  righta  will  be  oondnded  by 
the  decree  therein,  and  she  will  not  be  allowed  to  afterwarda  aaaert  it  in 
another  prooeeding.     Wright  v.  Bwmbtg,  258. 

i,    HOMBTKAD  MAT  SB  ASANDONBD  BT  WlOOW  UlTDBB  No  BiBABIUXT,  after 

the  death  of  her  fansband,  in  the  aame  manner  aa  he  could  haro  done. 
fd. 

i.  HoMBSTXAD.  —  Where  person  eeasea  to  ooenpy  premiaea  aa  a  home^  or  ac- 
qnirea  another  place  of  permanent  abode,  or  where  the  place  is  abandoned 
with  the  intention  to  no  longer  occupy  it  aa  a  home,  the  statutory  home- 
stead privileges  are  lost.  But  where  the  abeenoe  ia  oocaaicnad  by  sick- 
ness or  other  necessary  cause,  is  temporary,  and  with  .the  intention  to 
return,  the  case  is  different.     Id. 

%,  HoMBSTEAD.  — Persou  cannot  have  two  homea  at  once,  both  exempti  nor 
can  he  have  two,  either  of  which,  at  his  election,  would  be  exempt,     fd 

7.  FoBKBii  Abjudication  —  Houbstbad.  —  The  heirs  of  a  deceased  husband 

commenced  proceedings  for  partition,  making  his  widow  a  party.  She 
answered,  claiming  dower,  which  the  court  adjudged  her,  and  aa  parti- 
tion could  not  be  made,  the  court  decreed  her  an  annual  allowanoe  in 
lieu  of  dower,  and  ordered  the  land  sold  subject  to  such  payment.  The 
widow  made  no  claim  of  homestead,  and  it  was  held  that  she  was  es- 
topped from  doing  so  against  the  purchaser  at  the  partition  sale.     Id. 

8.  Hombstbad  Law  Protbcts  Possbssion  Hbld  under  Equitaslb  as  Well 

AS  Legal  Titlb;  hence,  when  a  parol  partition  of  lands  between  two 
tenants  in  common  is  bad,  and  is  followed  by  a  several  possession  before 
a  judgment  lien  attaches,  each  can  claim  the  homestead  right,  even 
though  the  legal  title  to  one  half  of  his  allotment  be  in  the  other  co- 
tenanty  as  each  holds  it  after  partition  aa  trustee  for  the  other.  TomBm 
V.  HUyardf  118. 
f .  DXBD  GoNTAINmO  Ko  BbLINQUISHMBIIT  or  HOMBSrrBAD  RtoBT  CONVBTt 

Feb  to  Homestead  Pbopebtt;  but  not  the  right  of  posaeaaion,  and  the 
grantee  cannot  prevail  in  ejectment  against  the  grantor.  McDonald  v. 
Crandall,  112. 
10.  Hombstbad  Right  to  Value  or  One  Thousand  Dollabs  is  not  Subject 
TO  Judgment  Lien,  but  mat  be  TRANsrEBRED  with  Feb,  and  the 
grantee  will  take  it  though  a  judgment  against  the  grantor  exists  at  the 
date  of  the  conveyance.     Id. 

II.  Sale  and  Surrender  op  Homestead  to  Purchasbr,  Who  is  Juniob 
JcTDOMENT  CREDITOR,  wiU  be  sustained  as  against  a  title  derived  from  a 
sheriff's  sale  under  the  prior  judgment.     Id 

12.   JCIMMENT  OR  MORTGAGE  LlEN  MAT  BE  ENFORCED  AGAUfST  AnT  KsUSS  in 

value  of  homestead  over  the  amount  allowed  by  the  statute.     Id 
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13.  ASAKSONMSlfT  OF  H0MI8TBAD  IS  EfFEC'I'JD  AKD  RiOHT  TO  EXEMmoX  18 

L06T,  whtti  the  grantor  conreys  the  premiaes,  and  plaees  the  grantee  in 
poBMuion  of  the  homestead.    IdL 

14.  UOMSfflEAD  EXSMPTIOX  STATUTE  CREATES  No  NbW  EsTATK  VSf  OWKKR  OF 

floMBffTEAD  Propebtt,  but  merely  gives  him  the  right  to  protect  him- 
self by  the  statute  from  his  creditors  so  long  as  he  or  his  family  remain 
in  possession.     IiL 

Ifi.  Obaktee  in  Possession  of  Homestead  Pbopebty  will  Hold  tt  aoainst 
Subsequent  Purchaser,  thougli  the  deed  to  the  former  does  not,  and 
the  deed  to  the  latter  does,  release  the  exemption.     Id, 

16.  Homestead  Right  canxot  be  Lost  bt  Abandonment,  under  the  Massa- 
chusetts statute  of  1855,  until  a  new  homestead  is  acquired  elsewhere. 
Woodbury  ▼.  Luddy,  731. 

HOMICIDR 
See  Criminal  Law,  5-13. 

HUSBAND  AND  WIFE. 

L  Whrtin  Aobbement  between  Husband  and  Wife,  Made  Pendino  heb 
Application  for  Divorce,  that  when  the  divorce  should  be  granted  she 
would  pay  him  a  certain  sum  for  improvements  made  by  him  ou  her 
lands  during  marriage,  is  against  public  policy  and  void.  Muchenbur'j  v. 
HoUer,  345. 

fi  RiCEiPT  AND  Appropriation  by  Husband  of  Monet  Which  is  Separate 
Estate  of  his  Wife,  with  her  knowledge  and  consent,  does  not  estab- 
lish between  them  the  relation  of  debtor  and  creditor,  unless  at  the  time 
he  received  it  he  expressly  agreed  to  repay  it.  And  if,  without  agreeing 
to  repay  it,  he  invests  it  in  his  business,  and  afterwards  executes  a  volun* 
tary  bill  of  sale  to  secure  her,  such  conveyance  will  be  fraudulent  in  law 
as  against  existing  creditors,  and  void.     Kuhn  v.  Starufjitld,  681. 

8m  Confliot  of  Laws,  1-4;  Curtesy;  Dower;  Fraudulent  Conveyances^ 

6;  Homesteads;  Markjed  Women. 

INDICTMENTS. 
See  CBaoNAL  Law,  5-7. 

INFANCY. 

1.  Ok  Appbal  It  will  be  Held  that,  unless  there  was  Complete  Sbr- 
TiCB  UPON  Minors,  the  court  below  has  no  jurisdiction  to  appoint  a 
guardian  ad  litem,  or  to  make  any  order  prejudicial  to  their  rights.  Moo- 
mty  V.  ifoos,  305. 

8.  Purely  Technical  Defect  in  Retuun  of  Service  of  Notice  in  Fore- 
closure Proceeding  upon  Minor  Heirs  of  Deceased  Mortqaoor, 
does  not  make  the  foreclosure  decree,  and  sale  thereunder,  voitl,  though 
the  return  might  have  been  pronounced  defective  ou  appeal;  an<l  such 
decree  and  sale  cannot  be  invalidated  on  account  of  such  defect,  in  a 
ooUateral  proceeding  instituted  by  such  heirs  to  redeem  the  mortgaged 
premises,  especially  when  several  years  have  elapsed  since  the  sale,  and 
there  are  no  supporting  equities  in  the  case.    Id, 

See  CoNSTiTuuioirAL  Law,  3-5;  Guabdiah  and  Warii. 
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iNJUNcnoNa 

iKJiTKcnoN — Damagbs  —  Cars  of  Property  Subjrct  ov  Iirjuvcnoir. — 
Injunction  preyenting  defendant  from  digging,  or  in  any  way  diataHHog 
the  Borface  of  the  ground,  or  from  manufacturing  any  dirt  already  dug 
into  brick,  or  from  removing  any  brick  already  manufiactured,  doea  not 
prevent  him  from  protecting  from  the  rain  a  quantity  of  bricks  moldfld, 
dried  in  the  sun,  and  ready  to  be  burned.  It  would  be  no  violatioa  of 
the  injunction  for  him  to  take  steps  to  protect  the  bricks,  and  for  any 
loss  which  he  suffers  by  reason  of  his  neglect  so  to  do  plaintiff  will  aok 
be  liable  on  his  hood.    Behrtmn  ▼.  McKemie,  428. 

See  Attorkrt  and  Cusmt. 

INSANITY. 

L  Siovmo  Bond  whilx  Insane — No  Defbksb,  when.  —  That  oUigor  was 
insane  when  he  signed  an  injunction  bond  is  no  defense  to  an  actm 
against  him  thereon,  where  his  insanity  was  not  known  to  plaintiff  at 
the  time  he  signed  the  bond,  and  where  it  appeared  that  he  was  able  to 
transact  his  own  business.     Id, 

2.  LiABUJTT  OF  Insane  Persons.  —  Insane  persons  are  generally  held  dvilly 
liable  for  trespasses  and  torts,  as  the  actionable  quality  of  such  acts  doea 
not  depend  upon  intention.  Tliey  ore  not  usually  held  upon  ezeentocy 
oontracts  not  for  necessaries,  especially  where  the  insanity  was  known 
to  the  other  i)arty.  But  they  are  liable  upon  executed  contracts  in  eases 
where  the  transaction  is  in  the  ordinaiy  course  of  business,  where  the 
insanity  was  not  known  to  the  other  party,  and  the  jMuties  cannot  be 
put  in  tkUu  quo.     Id, 

INSURANCE. 

1.  Special  Plea  is  Necessary  in  Actions  on  Policies  of  Insitrangi  of  all 
matters  which  show  the  transaction  to  be  void  or  voidable  on  the  ground 
of  fraud,  misrepresentation,  or  concealment.  Pino  v.  MereftanU*  Alntmai 
/ns.  Co.,  629. 

t.  Contract  of  Insurance  is  Complkte  when  the  insured  makes  application 
for  insurance,  the  application  is  accepted,  the  policy  filled  out  in  dupli- 
cate, and  the  applicant's  name  entered  ou  the  books  of  the  company  as 
being  insured  and  if  he  is  not  required  at  that  time  to  pay  the  premium* 
or  notified  of  a  stipulation  in  the  policy  requiring  payment  of  the  pro* 
mium  as  a  condition  precedent  to  its  binding  force  upon  the  company, 
the  latter  will  be  deemed  to  have  waived  such  condition.     Id. 

t.  Waiver  bt  Parol  may  be  Proved  of  Condition  in  Policy  of  Inktr* 
ANCE  that  ''  no  insurance  shall  be  considered  as  binding  until  the  actual 
payment  of  the  premium,"  the  plaintiff  may  prove  by  parol  a  waiw 
of  such  condition  by  the  company,  as  such  proof  does  not  alter  or  vary 
the  written  contract.     Id. 

L  CoNDmoN  IN  Policy  of  Insurance  that  "no  insurance  shall 
as  binding  until  the  actual  payment  of  the  premium,"  is  a 
which  the  insurers  have  a  right  to  insist  upon;  but  being  a  stipulation  ia 
their  own  interest,  they  may  waive  it  if  they  choose.    Id, 

INTERVENTION. 
See  Pleading  and  Practice^  1-4. 
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JUDGMENTS. 

1.  JVIWIONT  AGAINST  TwO  DEFENDANTS  JOINTLY  18  OnB  ANI>  ENTIRI,  Uld 

will  be  held  inyalid  against  both  defendants  if  one  was  not  an  inhabitant 
of  the  state,  and  no  legal  seryioe  of  the  writ  was  made  upon  him.  B^^fum 
T.  Ram9(Ml,  689. 

fi  Impeachment  or  Judgment  jnr  One  not  Pajbtt  thereto.  — Upon  a  bill 
to  redeem  a  mortgage,  brought  by  one  claiming  a  right  under  a  lerj 
upon  the  mortgagor's  equity  of  redemption,  the  respoDdent^  not  being  a 
party  or  privy  to  the  judgment,  may  avail  himself  of  any  illegality  in  it. 
Id. 

lb  Judgments  and  Pbogbedinos  mat  be  Attacked  Gollateballt  whsbe 
THERE  WAS  No  JURISDICTION  over  the  parties  and  subject-matter,  be- 
cause such  proceedings  are  void;  but  proceedings  merely  voidable  cannot 
be  thus  attacked.     Punley  v.  Hayea,  350. 

4.   AonON  MAT  BE  MAINTAINED  UPON  JUDGMENT  IN  SaME  GoURT  IN  WhIOM 

It  was  Rendered  while  it  is  in  full  force  and  effect,  although  at  th« 
time  of  bringing  his  action  plaintiff  was  entitled  to  an  execution  on  tho 
judgment.    Simpton  v.  Cochran,  410. 

6w  IUght  to  ExsounoN  on  Judgment  is  Merely  Cumulatiyb,  and  does 
not  prevent  the  judgment  creditor  from  suing  upon  the  judgment.    Id. 

8.  Merger.  —  It  seems  that  a  judgment  in  an  action  on  a  note,  where  the 
amount  of  recovery  is  left  blank,  does  not  merge  the  right  of  action  on 
the  note,,  although  the  amount  of  the  judgment  was  referred  to  the  clerk, 
who  reported  a  sum  which  was  accepted  by  the  parties.     Id, 

7.  Courts  will  not  Presume  that  Officer  in  Service  ov  Process  Failed 
TO  Discharge  his  Duty,  or  infer  facts  inconsistent  with  his  return  in 
order  to  divest  rights  acquired  under  it,  or  to  defeat  the  judgment  of  a 
court  of  competent  jurisdiction.     Pursley  v.  Hayea,  350. 

A.  Code  or  Iowa,  Section  2512,  Declares  that  Proceedings  of  All  Courts 
OF  Limited  and  Interior  Jurisdiction,  like  those  of  general  and  supe- 
rior jurisdiction,  shall  be  presumed  regular,  except  in  regard  to  matters 
required  to  be  entered  of  record,  and  except  when  otherwise  expressly 
declared.     Id, 

•l  Judgment  is  Lien  only  on  Interest  of  Judgment  Debtor.  —  If  he  has 
no  interest,  the  judgment  cannot  operate  as  a  lien;  as  where  he  has  as- 
signed his  interest,  of  which  fact  the  judgment  creditor  had  no  notioo. 
ChurchiU  v.  Mor§e,  422. 

10.  Necessity  of  Lien  by  Judgment,  or  Otherwise,  against  Property,  as 
preliminary  to  equitable  relief,  is  obviated  since  the  act  of  1835,  chapter 
380.     Schqferman  v.  O'Brien,  708. 

11.  Former  Judgment.  — As  general  rule,  person  having  been  made  a  party 
to  a  suit  in  a  court  having  competent  jurisdiction,  and  laboring  under  no 
disability,  is  bound  by  the  determination  of  his  rights,  if  fairly  before 
the  tiibunaL  When  their  rights  are  thus  passed  upon  and  determined, 
inch  parties  are  concluded  from  again  litigating  them  in  the  same  or  an- 
other tribunaL     Wright  v.  Dunning,  257. 

12;  Object  or  Making  Person  Party  to  Legal  Proceeding  is  to  enable  him 
to  be  heard  in  the  assertion  of  his  rights,  and  failing  to  set  them  up,  that 
he  may  be  concluded  from  again  litigating  them.     fd. 

IX  Brrors,  Irregularities,  and  Mere  Defects  are  Absolutely  Conglu- 
sivb  in  Collateral  Proceedings,  whether  the  court  making  them  is 
one  of  limited  and  inferior  or  general  and  superior  jurisdiction.  Purateff 
V.  JETayes,  350. 
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14.   JUDIMBMT  OF  COUBT    BAYDfO    JuBISDIOnON  OF  PABTm  AHD  (fUBJBOr- 

MATTBR  18  CoiroLUBini^  IB  ftbaeiioe  of  fraad,  and  eannot  bt  impettehtd 
odDatenlly.     /<i. 

8m  Eqititt,  2;  Exbuutions,  1,  9;  Ezboutobs  and  ADimruiRATOBfl,  3; 
FBAUDULnrr  Coitvbtakcbs,  1;  Hombsteaim^  11, 12;  BrArm  ov  LunA- 
noiTB,  1. 

JUBISDICnON. 

1.  COUHTT  OOUBT,  IN  lOWA,  18  OnB  OF  LdOTBD  AND  InFEBIOB  JuBISDICTIOV; 

BUT,  Lnu  Onb  of  Gbnbbal  JuBisDicnoN,  EvBBT  ImrENDMBsrr  will 
Bl  Indulqed  in  iayor  of  its  acts,  when  acting  within  the  scope  of  ifei 
power.  Where  its  Jurisdiction  has  once  attached,  the  presnuq^on  oh- 
tains  in  fayor  of  all  the  snbseqnent  proceedings;  and  mere  irregnlarities 
or  defects  will  not  avail  in  a  collateral  proceeding.  If  its  power  to  de- 
eide  is  shown,  it  cannot  be  lost  or  taken  away  becanse  ernmeoiisly  exer^ 
deed.     Purdey  t.  Ha^et,  300. 

t.   PBOCBBDINOS  FOB  FOBBOLOSINO  MORTOAOBS  UKDBB  AbTIGLB  64  OF  MaRT- 

LAUD  GoDB  are  not  special  and  extraordinary  proceedings  of  which  the 
eircoit  court  has  no  jurisdiction  independent  of  the  statnte,  bat  are 
within  the  general  common-law  and  chancery  powers  of  that  court.  The 
statute  gives  no  new  jurisdiction,  but  only  prescribes  a  summary  mode 
for  the  exercuBC  of  jurisdiction  over  the  subject-matter  of  which  the  court 
had  full  and  ample  cognizance,  independent  of  the  provisions  of  the  stat- 
ute. Instead  of  a  regular  proceeding  for  foreclosure,  the  agreement  of 
parties,  as  expressed  in  the  power  contained  in  the  deed  of  mortgage,  is 
substituted  for  a  decree  of  sale,  and  upon  report  to  and  final  ratification 
by  the  court,  the  sale  has  all  the  judicial  sanction  that  it  could  have  on 
more  formal  proceedings.  Coekey  v.  Cole,  684. 
3.  Whbrb  Spbcial  akd  Extbaobdinart  Powbbs  abb  Givbn  bt  Staivts 
TO  CocTRT  in  relation  to  a  subject-matter  of  which  such  oOurt  has  no 
jurisdiction  independent  of  the  statute,  and  the  court  derives  its  au- 
thority to  act  entirely  from  the  statute  giving  the  power  and  prescribing 
the  mode  of  proceeding,  all  the  requisites  of  the  statute  must  be  strictly 
complied  with  in  order  to  render  valid  the  exercise  of  the  power  given. 
Id, 

4.   CoUBT  HAYING  JiTBISDIOTION  HAS  RlQHT  TO  DbOIDB  EyBRT  QUESTION  ailS- 

ing  in  the  cause,  and  its  decision,  whether  correct  or  not,  is,  until  re- 
versed, regarded  as  binding  in  every  other  court.  But  judgments  of  a 
court  which  acts  without  authority  are  regarded  as  nullities.  Id. 
S.  Sales  Ratified  bt  Court  HAvnra  JuBisDicnoK  should  bb  Uphbld  bt 
Bybrt  Lboal  Ihtbndmbnt  when  they  are  collaterally  attacked.  If 
orrors  and  irregularities  exist»  they  are  to  be  corrected  by  a  direct  pro- 
oeeding,  either  before  the  same  or  an  appellate  court.    Id. 

JURY  AND  JURORS. 

1.  Pbbbicftort  Ghallbnob — ExBBOiSE  after  Waiver. — Where  when  it 
came  plaintiff*s  turn  to  exercise  his  right  of  peremptory  challenge  he 
answers  that  he  has  none  to  make,  and  the  defendant  then  challenges  a 
Juror,  and  another  is  called  to  fill  his  place,  plaintiff  may  then  peremp- 
torily challenge  a  juror  who  was  on  the  panel  at  the  time  of  his  waiver; 
and  his  neglect  to  challenge  only  counts  ono  upon  the  number  of  chal- 
lenges allowed  him.     Fountain  v.  West,  405. 
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S.  Inraonov  ov  Fbsmibib  bt  Jubt.  —  Statuiobt  Rbquzbxiisiit  that  No 
Om  8HAU1  Spbak  to  Jubt  ok  Subjbct  of  Trial  alumld  be  oarefnUy 
obssrved  on  the  inspeotion  by  the  31117  of  the  property  in  dispate.  And 
where,  in  Tiolation  of  this  reqnirement^  a  witness  for  the  prerailing  party 
was  present  and  made  a  remark  bearing  on  the  case,  which  part  of  the 
Jnron  heard,  and  the  yerdiot  seemed  to  be  founded  upon  a  theory  sug- 
§8ited  by  the  remark,  the  judgment  was  reversed.    Erwin  y.  BuUa,  341. 

S.  It  IS  ExcLUflivs  Pbotinos  of  Jurt  to  WnoH  TEanifONT  of  witnesses, 
and  giye  credence  to  those  to  whom  it  properly  belongs,  in  cases  where 
the  eyidence  is  conflicting,  and  the  court  will  not  interfere  with  their 
decision  under  such  circumstances.  lUmoia  CenL  R,  B,  Co.  v.  Adanu, 
86. 

4.  ORBDiBiLrrT  OF  WiTNiasis  Ain>  Wuoht  of  Evidxncb  ark  QusanoHs  for 

the  determination  of  the  jury.  Baker  y.  Young,  149. 
i.  Whxrr  Vkrdiot  Dbprndb  upon  Crsdibiutt  of  Witnissxs,  it  is  the 
peculiar  province  of  the  Jury  to  judge  of  that  credibility,  and  to  attach 
such  weight  to  the  testimony  of  each  as  may  seem  io  be  proper,  af tf  r  a 
due  oonsideration  of  all  the  oircumstanoee  in  the  particular  case.  (Tro- 
ham  v.  Toung,  89. 

LANDLORD  AND  TENANT. 

1.  Tenant's  Rights  of  Posskssion  of  Dbmisbd  Pbrmtsm  arr  not  in  Ant 
Srnss  Lost  or  Impaired  by  the  entry  of  a  person  under  direction  oh 
the  landlord,  for  the  purpose  of  making  repairs  or  improvements,  and  he, 
the  tenant,  still  has  the  right  to  go  upon  auy  part  of  such  premises, 
though  in  the  place  (here  a  cellar)  where  the  repairs  are  being  made,  and 
having  such  right,  his  clerk  or  servant  has  the  same  right,  if  made  neces- 
sary by  the  duties  of  his  employment.     Lamparter  v.  WcUlbauTn,  225. 

-i*  Person  Making  Repairs  upon  Demised  Premises  bt  Landlord's  Dirbo- 
TION  is  Tr^A^T.M  for  injuries  caused  by  his  negligence  to  the  servant  of 
the  tenant,  where  the  latter  has  not  materially  contributed  to  the  injury. 
Id. 

5.  Tenant  is  not  Relieved  from  his  Express  Contract  to  Pat  Rent  by 

the  accidental  destruction  of  the  building  leased,  in  the  absence  of  a  con- 
tract to  rebuild,  unless  such  relief  is  expressly  stipulated  in  the  lease. 
Womack  v.  MeQuany,  d06. 

4.  Lbasb  of  Part  of  Building  as  Cellar  or  Upper  Room  forms  an  excep- 
tion to  the  general  rule  of  non-release  from  payment  of  rent  upon  the 
accidental  destruction  of  the  demised  premises,  for  in  such  case  there 
remains  nothing  upon  which  the  demise  can  operate.    Id. 

ft.  Where  Saw-mill  and  Room  in  Adjoining  Fagtort  are  Leased  to 
Same  Person  by  the  same  instrument  for  an  entire  rent,  and  both  build- 
ings are  accidentally  destroyed  by  fire,  the  lessee  is  still  liable  for  th« 
rent  of  the  saw-mill,  but  is  released  from  liability  for  the  rent  of  th« 
room,  and  the  rent  must  be  apportioned  as  in  the  case  of  a  partial  evio 
tion  of  a  tenant  by  title  paramount.    Id. 

See  CoTBNANTii  8-8;  Bzbodtions,  2;  Fixtubes,  4;  Usagb. 

LARCENY. 
See  Cbiminal  Law,  4. 

LETTERS. 
See  LiTERART  Propertt. 
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UBEL. 

1.   In  AonON  lOB  LiBKL,  DkRITDAIIT  OAHHOT  PbOTB  that  PLADnmV  MMB 

BXBN  GuiLTT  OF  Spbcifio  Acis  OF  DisHOMasxT  OT  particular  oBimBea  boI 

oonneoted  with  the  tranaaotion  under  inyestigation.    Fommiaim  ▼.  Wmi^ 

40S. 
1  Ldbsl.  — ^DmNBAirr,  JosTnrrnrG  in  AonoK  vor  Iibsl,   wzu.  bot  ib 

Pbbmittkd  to  Pboyb  Tbutr  of  mattera  oontainad  in  the  alleged  libel 

merely  aggravatory  of  the  main  charge. 
k  Who  Holds  AitiBMATiyB.  —  In  action  for  libel,  the  pUintiirbdlditha 

affirmatire,  although  def  endant»  in  hia  anawer,  admita  aigning  the  alleged 

libelooa  pablioation,  but  deniea  all  malice,  amoont  of  damage^  and  intca- 

tional  publication.    IdL 
L  LiBBL — No  JtrsTmcATioN.  —  A  publication  which  aaya  that^  "  £rom  dr- 

oomatantial  evidence,"  defendant  '*  had  good  reaaon  to  beUere^  and  did 

believe,"  plaintiff  to  be  guilty  of  a  certain  crime,  cannot  be  justified  by 

proving  that  defendanta  did  ao  believe,  or  had  good  reaaon  to  ao  believa. 
*   The  plea  of  justification  tendered  an  iaaue  of  fact;  and  it  ia  incam- 

bent  on  the  defendant  to  prove  that  plaintiff  waa  aetoaUy  guilty  of  the 

offenae.    Id* 
i.  Ijbel. — Belief  in  the  truth  of  a  chaige  claimed  to  be  libeloaa  goea  only  in 

mitigation  of  damagea,  and  is  not  a  justification.    IcL 

4.   TBVTH    of    LiBIL  must  BX    EbTABUSHBD  BITOVB    RBAHOKaBI.B  DooBt. 

Where  defendant  chaxgoa  plaintiff  with  a  crime,  in  an  actioaa  of  libel 
therefor,  in  order  to  justify  in  such  action,  defendant  must  prodnoe  such 
evidence  of  the  truth  of  the  charge  aa  would  convict  the  plaintiff  if  ha 
were  on  trial  therefor.   Id. 


LICENSE. 

I.  MiRx  LiCEifBB  IS  Rbvocablb,  but  whxn  CoKHBonD  wnH  iHTEBnr  01 
Gbabt,  the  licenaor  cannot  revoke  it  ao  aa  to  defeat  the  grant  or  inter- 
eat  to  which  it  is  incident.    Long  v.  Buchanan,  653. 

i.   LlOBBSB  TO  EnTBR  PlAHTTIFF'b  PRXMISBa^  COUPLID  WITH  ImTEBBBT,  80  AM 

TO  BB  Ibbbvooablb,  resulte  from  an  agreement  by  the  terma  of  wbaA 
plaintiff  agreed  to  aell  to  the  defendant  her  crop  of  com,  and  to  put  it 
in  her  crib  for  him  for  measurement^  from  which  he  waa  authorised  to 
take  it;  the  com  to  be  aettied  for  by  a  credit  upon  a  mortgage,  which  he 
and  another  held  against  her,  at  a  price  larger  than  the  then  current 
pricea  in  the  market,  and  a  receipt  to  be  so  given;  and  the  com  waa  ao 
plaoed  in  the  crib,  and  the  defendant  invited  to  go  for  it,  or  notified  te 
take  it  away  at  his  pleasure;  and  for  an  entry  under  the  agreement^  the 
defendant  ia  not  guilty  of  trespass.    Id, 

LIEN& 
See  AoBHor,  6^  7;  Judo: 


UGHT& 
See  Easbmbhtb,  4. 

LITERARY  PROPERTY. 

I.  Author  of  LrrrKRs  Ssnt  to  OriiBBa  Rbtaius  ohlt  Qualifixd  Pbo^ 

bbtt  in  their  contents  to  the  extent  of  having  the  sole  right  to 
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thttm;  bat  that  right  «ntitl6s  him  to  enjoin  the  publication  of  them  by 
the  recipient  or  any  other  person.    Origdiy  r.  Breekemidge^  609. 

^  Propxett  of  Rbcipixnt  of  Pbiyatx  Lxma,  Suit  without  RniBYA- 
noN  of  any  kind,  ia  abeolute,  except  in  so  far  as  it  la  qoalified  by  the 
incidental  right  of  the  author  to  publish  or  prevent  publication  of  it»  and 
the  recipient  may  keep  the  letter,  or  destroy  it,  or  dispoee  of  it  in  any 
other  way  than  by  publication.    /J. 

JL  Pbofebtt  of  RficiPiSNT  AND  AuTuoB  OF  Frivats  Littkb  is  not  joint. 

4b  Privatb  Lxtters  Received  durino  her  Girlhood  and  First  Mab- 
BIAOB  from  her  first  husband  and  others,  as  well  as  those  received 
during  her  widowhood  and  second  marriage  from  her  second  husband, 
an  a  woman's  separate  property,  which  she  may,  as  between  herself  and 
her  husband,  keep  or  dispose  of  as  she  pleases,  regardless  of  her  hus- 
band's wilL    Id. 

MALICIOUS   PROSECUTION. 

!•  BvBDRir  n  upon  Plaintiff  to  show  that  former  suit  was  without  prob- 
able cause,  where  he  sues  the  plaintiff  therein  for  prosecuting  a  ma- 
licious suit.     Morton  v.  Young,  5G5. 

'1,  One  Who  Settles  Suit  Voluntarilt  ls  Estopped  from  claiming  that  it 
was  prosecuted  without  probable  cause.    Id, 

JL  Monet  Paid  under  Protest,  to  Procure  Release  from  Arrest,  may 
be  recovered  on  showing  that  the  action  in  which  the  arrest  was  made 
wa»  nrialirious  and  without  probable  cause.  The  payment  in  such  case 
is  not  voluntary,  and  does  not  estop  the  defendant  from  proving  that  the 
■nit  was  without  probable  cause.     Id. 

MANDAMUS. 

'%  Mandamus  will  Lis  against  Stats  Treasurer  to  Compel  Him  to  Pat 
iNTSRBffT  ON  State  Bonds  TO  True  Owner;  and  where  the  auditor  of 
public  accounts,  through  whom  alone  the  treasurer  can  pay  out  money 
from  the  treasury,  is  made  a  party  to  the  application,  a  peremptory 
mandamtu  will  be  granted  requiring  him  to  issue  a  warrant  on  the 
treasury  for  the  amount  of  such  interest.  People  v.  Smilft  and  Miner, 
109. 

MARRIAGE  AND  DIVORCE. 

1.  Evidence  bt  Witness  of  Reputation  of  Marriage  is  Admissible  so 
long  as  it  appears  to  bo  a  general  reputation;  but  as  soon  as  it  appears, 
on  cross-examination  or  otherwise,  that  the  witness  is  speaking  from 
information  given  him  by  some  individual,  eveu  of  the  existence  of  a 
general  reputation,  such  evidence  is  merely  hearsay,  and  as  such  lb  inad- 
missible.    Boone  v.  Pumell,  713. 

flL  General  Reputation  in  Regard  to  Marriage  mat  be  Proved  by  the 
testimony  of  a  witness  speaking  from  his  own  knowledge  of  the  exist- 
ence of  such  general  reputation,  except  in  cases  of  adultery  or  bigamy, 
in  which  strict  proof  is  required.  And  such  evidcuce  is  also  admissible 
in  dftproof  of  marriage.  It  is  admissible  as  a  fact  to  show  whether  oi 
not  a  marriage  exists.     Id. 

f  Alimony  is  Incident  to  Sl'tt  for  Divorce;  and  in  adjusting  alimony,  all 
matters  of  property  between  the  parties  are  to  bo  considered,  and  the 
legal  inference  is,  that  tliey  were  considered  anil  settled  in  the  divorce 
enit.     Muckenhurg  v.  Holler^  M5. 
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4.  8^^^*SKMB  Court  op  Maine  cannot  Grant  Divorce  to  parties  wIm  wert 

married  in  another  state  and  never  resided  in  Maine,  but  who,  soon  aftsr 
the  marriage,  entered  the  state  on  a  visit  and  spent  four  days  thers, 
living  together  as  husband  and  wife;  such  visit  is  not  a  cohabitation 
within  the  act  regulating  divorces.     CaltfY.  CcUef^  549. 

5.  It  is  Good  DsrENSB  to  Action  for  Breach  of  Marriaob  CoNTBACt 

that  the  plaintiff  fraudulently  concealed  from  the  defendant  the  &efc  that 
she  had  been  delivered  of  a  bastard  child;  and  an  answer  setting  up 
defense  is  not  demurrable.    BtU  v.  iSbfon,  829. 

MARRIKP  WOMEN. 

1.  MaRBTKI)  WoHAX  18  LlABLB  OV  HB&  OOKTRAOT,  A8  OnB  BsLAIDIO  TO 

Sepabatb  Pbofmbtt,  ^ere  she^  being  the  owner  of  a  £srm  and  the  per> 
Bonal  property  thereon,  porchases  upon  a  written  order,  not  disclosing 
her  coverture,  a  farming  implement  for  the  oultivation  of  her  Csnn. 
ASter,  if  she  porchases  the  implement  for  a  purpose  foreign  to  her  sepa- 
rate property.    MeCormiek  and  Brother  v.  EoSfrook,  400. 

t.  PnmoK,  IN  Action  on  Ck>NTBAor  against  Mabribd  Woicam,  kbbd  mov 
State  Factts  Showing  that  It  Relates  to  her  Separate  Psofebtf, 
where  the  contract  sued  on  does  not  disclose  the  fact  that  defendant  is  a 
tnanied  woman.  If  coverture  is  pleaded  as  a  defense,  plaintiff  may  meet 
it  by  way  of  replication,  and  has  only  to  show  the  facts  in  evidence  con- 
stituting the  reply,  as  this  pleading  is  supplied  by  mere  operation  of  the 
statute.    Id. 

S.  Invalid  Deed  of  Married  Woman  may  be  Made  Effectual  bt  Rb- 
DELiVERT  AFTER  DisooYERTURB,  where  she  has  joined  with  her  hnsband 
in  the  deed  during  coverture,  but  under  circnmstanoes  rendering  it  in- 
valid, as  where  it  is  defectively  acknowledged,  and  has  been  delivered 
with  this  defect.     Puraley  v.  Hayen,  350. 

4.  Validitt  of  Conveyance  by  Wifb  after  HxrasAND's  Death,  wherb 

Consideration  had  Moved  to  Him.  —  Where  a  wife  with  ber  hnsband 
agrees  to  sell  him  her  interest  in  certain  real  estate,  and  the  hnsband  at 
the  time  executes  and  acknowledges  a  deed  for  the  premises,  but  does  not 
deliver  it,  and  his  wife,  not  being  present,  fails  to  join  therein,  and  the 
husband  dies  soon  thereafter,  and  the  widow  shortly  after  his  death  dnly 
executes  and  acknowledges  the  deed,  which  is  then  delivered  to  the 
pnrchaser,  the  payment  of  the  consideratioQ  to  the  husband,  with  the 
knowledge  and  consent  of  the  wife,  and  her  voluntary  execution  and 
delivery  of  the  deed  after  becoming  discovert,  has  the  affeot  of  divesting 
her  of  title.     Id, 

5.  Wherb  Married  Woman  Took  by  Devtsb  Unbividbd  Intbrbst  m  Real 

Estate,  and  a  bill  was  filed  for  the  sale  of  the  land  for  partition,  which 
was  answered  by  the  husband  disclaiming  all  interest  in  the  pwiperty, 
and  the  decree  of  sale  provided  that  the  portion  of  the  proceeds  allotted 
to  the  wife  should  be  deemed  her  separate  estate,  free  from  any  daim  or 
control  of  her  husband  or  his  creditors,  and  her  portion  of  the  prooeeds 
was  accordingly  credited  to  her  sole  and  separate  use,  and  pftd  over  to 
her  attorney,  this  fund  could  not  be  attached  for  a  debt  of  the  husband. 
Sndth  V.  McAtee,  641. 
C  Rbcx>rd  of  Partition  Suit  is  Admissiblb  to  Show  that  Fund  Attaghbd 
FOR  Hu8BAND*8  Dbbt  wss  derived  from  a  sale  of  the  wile's  realty,  and 
that  the  conversion  from  realty  into  personalty  was  intended  not  to  preju* 
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diM  the  rights  of  tiiA  wife.  Uis  f ormi  an  exoeptum  to  Hm  fMMfal  nl% 
that  jndgmentB  a&d  deoreM  Innd  only  parties  anid  priviei.  Id, 
7*  Fuin>  Dkeitbd  vbok  PABnnoir  Sale  in  Martlavd  or  Wm's  Iktsbht 
nr  Rbaltt,  which  is  not  attachable  in  that  state  for  the  husband's  debt^ 
cannot  be  so  attached  there  on  the  ground  that  the  domicile  of  the  hus- 
band and  wife  is  in  Illinois^  under  the  laws  of  whinh  state  the  husband 
Is  entitled  to  aU  the  personal  property  of  the  wife.    Id, 

flea  CoHnjOT  or  Laws,  1~4;  Ourtbst;  Bowib;  Frauduudtt  CkwTn'Airoii^ 

6,  7;  HomsTBADa;  Husbakd  aitd  Whb. 

MnjTABY  LAW. 

1.  AvT  Soldub  HAa  Rigbt,  nr  Tm  ov  Wab,  to  Abbot  Bbluobbbnt  cn- 
'  gaged  in  acts  of  hostility  toward  the  government,  and  lodge  him  in  the 

nearest  military  prison,  and  to  use  such  force  as  may  be  necessary  for 

that  purpose,  eren  unto  death.    This  is  the  law  of  war.    Jchnmm  t. 

Jfnvu^  159. 
%  Bbllioerent  18  Subjbot  ov  HosnLB  PowBB,  and  his  character  in  that 

regard  depends  upon  that  of  tlie  conunnnity  to  which  he  belongs.    Id. 

i.   PBOPLB  GW  Ck>NFEDXBATB    StATIS  WBBB    RbOOONIZED    AS    BXLLIOBBENTB 

during  the  Civil  War,  but  citizens  and  residents  of  the  Northern  states, 
not  engaged  in  war,  were  not  belligerents,  and  subject  to  arrest  by  the 
federal  authorities  aa  prisoners  of  war,  although  they  were  domestic 
plotters  against  the  goyemment  of  the  United  States,  in  full  sympathy 
with  the  confederates,  and  rendering  them  moral  co-operation  and  aid.  Id. 

4,  MnjTABT  Law  CoKsibts  of  Rulbs  Prbsgribbd  bt  Ck)N0RX8S  for  the  gov- 
ernment and  discipline  of  troops,  and  applies  only  to  persons  in  the 
military  or  naval  service  of  the  government.     Id. 

A.  Martial  Law  is  not  Law  in  Ant  Proper  Sense,  but  merely  the  will  of 
the  military  commander,  to  be  exercised  by  him  only  on  his  responsibility 
to  his  government  or  superior  officer;  and  when  once  established,  it  ap* 
plies  alike  to  citicen  and  soldier.     Id, 

t.  Martial  Law  must  bb  Permitted  to  Prevail  on  Actual  Theater  Of 
MiLiTART  Operations  in  time  of  war  as  an  unavoidable  necessity,  re- 
sulting from  the  very  nature  of  war.     Id.  , 

7.  Commanding  Ofviceb  mat  Arrest  Person,  whether  citizen  or  slien,  un- 
der authority  of  martial  law,  whom  he  finds  within  his  lines  giving  aid  or 
information  to  the  enemy,  and  detain  him  so  long  as  may  be  necessary 
for  the  security  or  success  of  his  army.     Id. 

A,   QOVBRNMBNT    MAT    BE  JUSTIFIED  IN  TrEATINO  DlSl'RTOl'    AS  VlRTUALLT 

Attached  to  Theater  of  Militart  OpsRATioirs,  and  in  enforcing 
martial  Uw  therein,  so  far  as  may  be  necessary  to  the  public  safety,  if 
in  a  district  remote  from  the  theater  of  militaiy  operations  the  popidar 
sentiment  is  so  disloyal  to  the  government  that  one  who  aids  and  abets 
the  public  enemy  cannot  be  rendered  powerless  for  mischief  and  brought 
to  justice  by  the  arm  of  the  civil  law.  Id. 
i.  EiBRCJBB  OF  Martial  Law  can  bb  Defended  upon  No  Gbound  beyond 
its  enforcement  on  the  actual  field  of  military  operations,  which  is  the 
result  of  an  overmastering  necessity,  and  its  establishment  in  districts 
which,  though  remote  from  the  seat  of  war,  are  yet  so  far  in  sympathy 
with  the  public  enemy  as  to  obstruct  the  administration  of  the  laws 
through  civil  tribunals,  and  render  a  resort  to  military  power  a  neces- 
sity, as  the  only  means  of  restraining  disloyalty  from  overt  aota,  and 
yieseiviiig  the  authority  of  the  government.    Id. 


846  Index. 

10.  War  does  iror  of  Itsxlf  Sospeih)  at  Onob  and  Bvertwhkbb  Comrn- 
TunoNAL  GuABAimss  of  liberty  and  property.    Id. 

11.  Martial  Law  cannot  br  Rbsortrd  to  in  That  Part  or  CduRTRr 
where  the  ciyil  courts,  in  the  midst  of  loyal  oomTTHinitifta,  are  ezercxaiis 
their  ordinary  jurisdiction,  although  the  goTcmment  may  be  pitnecutii^ 
a  war  for  the  suppression  of  a  rebellion  in  other  parts  of  the  oonntiy;  anJ 
if  a  person  is  arrested  in  such  a  loyal  community,  and  deprived  ef  Im 
liberty  by  order  of  the  President  of  the  United  States  as  oommaikder-iR- 
chief,  and  as  incident  to  a  state  of  war,  without  l^al  process,  for  allcfsi 
disloyal  practices  therein,  such  arrest  will  be  unlawful,  and  tfae  psrtiss 
making  it  will  be  liable  to  an  action  therefor. 

12.  GoNORBBs  HAa  No  Power  through  Rbtbobpboiivr  Law  to  Dknt  Au. 
RiDRias  to  PiBBSON  whose  property  or  liberty  was  illegally  taken  undsr 
a  military  order.    Id, 

18.  DnrBNDANT  IN  AonoN  lOR  Trbspass  lOR  Illbqal  Arrrbt  mat  Protb 
IN  MiTiQATiON  or  ViNDiOTiVB  OR  ExxMFLART  DAMAGES,  and  foT  the  per- 
pose  of  rebuttmg  the  presumptioa  of  malice,  that  the  arrest  was  made 
by  virtue  of  an  order  of  the  President  of  the  United  States  in  time  ef 
war  for  alleged  disloyal  practices  of  the  plainti£^  although  a  special 
plea  setting  up  such  order  is  not  a  bar  to  the  action.  Breese^  J.,  di^- 
senting.    Id. 

14.  Order  or  Superior  OmcER  la  No  Detenhb  to  Act  or  Soldier,  unlres 
the  act  was  one  anthoriied  by  the  laws  of  war,  and  which  the  aupeties 
officer  had  power  to  command.     TerriU  y.  Bankin,  600. 

16.  Laws  or  War  do  not  Jugnrr  Breaking  into  Bank  and  Sbizino  Moxnr 
or  Non-combatant  Citizens,  and  an  officer  who  does  such  an  act,  tfaoo^ 
in  pursuance  of  the  order  of  his  commanding  general,  is  personally  liable 
for  the  consequences  of  his  act.    Id, 

16.   CoNTEDERATE  QOYKRNMENT  AND  ITB  OmOERS  ARE  EmOFFED  FROM  GaI^ 

INO  Peaceable  Citizens  of  Kentucky  enemies,  or  treating  their  pro^ 
erty  as  that  of  enemies,  by  the  fact  that  that  government  «1m"»«^ 
political  soyereignty  oyer  the  state,  provided  a  government  for  her,  auA 
gave  her  full  representation  in  its  Congress.    Id, 

17.  Federal  Act  or  1862,  Authorizino  Taking  or  All  Sorts  or  Propkbt 
in  the  revolting  states,  might  have  authorised  a  xetaliatoiy  enactmeaft 
by  the  confederate  government.  But  in  the  abeenoe  of  such  enaotmeM^ 
the  officers  of  the  confederate  government  were  not  authorised  to  order 
the  taking  by  force  of  private  property  of  non-combatant  oitiaens,  m 
violation  of  the  laws  of  war.     Id. 

18.  Order  or  Milttart  Commander  during  Late  Civil  War  requiring  a 
bank  to  pay  to  him  certain  moneys  was  equivalent  to  a  ganishment  ef 
such  moneys.     MandeviUey.  Bank  qf  Louisiana,  ^l, 

19.  Payment  Made  bt  Bank  or  Moneys  Dub  One  or  m  Depositors,  I» 
a  military  commander,  pursuant  to  his  order,  operates  as  a  discharge  of 
such  bank,  and  such  depositor  cannot  recover  his  deposit  from  the  bank. 
The  bank  had  no  right  to  question  the  legality  or  proprie^  of  the  ordas^ 
and  no  power  to  resist  its  enforcement.    ItL 

See  War. 

• 

MASTER  AND  SERVANT. 

1.  B»A¥EMATf  MUST  SbE  THAT  BrAXE  IS  IN  REPAIR;  CgMPAITT  IB  HOT  lAAMtM 

lOR  HIS  Failure  to  Do  so.  Whero  a  brakeman  was  thrown  frani  m 
lailroad  car  and  killed  by  reason  of  the  lirakehead  coming  off  the  vpri|^ 
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■haft,  through  the  nut  at  the  top  being  loose  and  coming  off,  the  com- 
pany will  not  be  liable,  as  it  was  the  brakeman's  daty  to  see  that  the 
brake  was  in  good  repair  and  in  fit  condition  for  use,  and  to  report  its 
defects  to  the  company.  lUmois  Central  B,  B.  Co,  y.  Jewell,  240. 
t.  Fbllow-servants  —  Railroad  Ck>MPAiTT,  when  Liabub  to  Onb  StxvAxrr 
won  Neglioencb  or  Another.  —  Where  a  railroad  engineer  is  wild, 
reckless,  and  careless,  and  is  going  down  grade  at  such  an  improper  and 
excessive  rate  of  speed  as  to  necessitate  the  setting  of  the  brakes,  and 
where  the  setting  of  the  brakes  caused  the  train  to  oscillate  violently, 
throwing  the  brakeman  from  the  train  and  killing  him,  the  railroad 
company  is  liable  for  damages  for  such  killing,  if  the  incompetence  of 
the  engineer  was  so  generally  known  that  they  would  be  held  to  a 
knowledge  of  it.    Id. 

5.  Railroad  Company  must  Furnish  its  Servants  Safe  Materials  and 

Structures,  and  keep  its  road  and  works  and  all  portions  of  the  track 
in  such  repair,  and  so  watched  and  tended,  as  to  secure  the  safety  of  all 
who  may  lawfully  be  upon  them,  whether  passengers,  servants,  or  others; 
and  if  the  company  fails  in  this  respect,  its  employees  not  knowing  of 
the  defects,  and  not  contracting  with  express  reference  to  them,  and 
being  unable  to  ascertain  them  by  the  exercise  of  ordinary  precaution  or 
prudence,  the  company  will  be  held  liable  for  such  injuries  as  their  em* 
ployees  may  suffer  thereby.  Clikago  and  NorOiweaiem  B,  B.  Co,  v.  StoeU^ 
206. 
4.  DuTT  or  Railroad  Company  to  Furnish  its  Servants  Safe  Materials 
and  Structures  cannot  be  avoided  by  the  delegation  of  the  power  or 
authority  to  do  so  to  any  other  or  number  of  persons;  for  its  undertaking 
with  its  servants  in  this  regard  is  direct.     Id. 

6.  Negligence  of  Fellow-servant  cannot  be  Set  up  as  Defense  iu  an 

action  against  a  railroad  company  to  recover  damages  for  the  death  of  a 
servant  employed  on  the  road,  occasioned  by  accident  arising  from  the 
defective  construction  of  the  road.     Id. 

6.  Employee  of  R^vilroad  Company  upon  Train  of  Cars  ih  not  Bound  to 

Know  whether  the  road  and  its  culverts  and  bridges  have  been  properly 
constructed,  or  not;  he  has  a  right  to  rely  upon  the  implied  undertaking 
of  his  employers  that  they  have  been  properly  constructed,  and  are  safe 
for  the  passage  of  trains,  and  that  his  superiors  will  exorcise  all  the  neces- 
sary  diUgenue  to  keep  them  in  proper  repair.     Id. 

7.  Rule  that  Master  is  not  Liable  to  One  Serv-^nt  for  Injury  Caused 

BY  Negligence  of  Fellow-servant  applies  to  those  cases  only  where 
the  injury  complained  of  happens  without  the  fault  of  the  master,  either 
in  the  act  which  caused  the  injury  or  in  the  employment  of  the  person 
who  caused  it.     Id, 

8.  Master  is  Liable  for  Injury  to  Servant  Who  is  Hired  to  Perform 

Particular  Service,  but  who  is  compelled  by  a  fellow-servant  to  labor 
at  a  business  much  more  perilous,  and  is  injured  while  so  engaged.  Chi- 
cago elc  B*y  Co.  v.  Harney,  282. 

9.  Master  is  Bound  to  Employ  None  but  Competent  and  Trustworthy 

Servants,  so  far  as  reasonable  care  in  their  selection  can  accomplish 
that  end;  and  if  he  fails  in  this,  knowing  the  incompetency  or  careless- 
ness of  those  whom  he  takes  into  his  service,  he  must  answer  to  his  other 
servants  for  the  consequences  which  may  result  to  them.  Id, 
IOl  Father  oanicot  Rioovbb  ior  Injuries  Rboeived  bt  Minor  Sox  if  at 
tha  time  of  the  injury  the  son  was  in  the  defendant's  senrioe  for  hire^  and 
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the  injury  was  oanaed  by  his  own  negligenoe,  or  the  negUgence  of  a  ial- 
low-servmt  engaged  in  the  same  general  employment*  nnless  the  dafead- 
ant  was  negligent  in  hiring  the  co-servant  by  whose  negligenoe  tbe  injwy 
was  caused.    IdL 

MAXTM8. 
See  Nbqlioence,  1,  2. 

MISTAKE. 

1.  IfDTAKi  ov  FiOT  nr  RiDimnNQ  fbom  Tax  Salb  will  be  xeHered  agnMb 
in  equity  the  same  as  are  other  cases  of  mistake  of  fact.  HfMt  t.  BmBk^ 
442. 

S.  RxLiKf  VBOM  MiSTAKB  OF  Fact.  — Plaintiff's  land  had  been  sold  for  tbs 
taxes  of  a  certain  year.  By  mistake  it  was  afterwards  sold  for  the  tazas 
of  the  same  year.  Upon  diaoovering  the  fact  of  the  first  sale,  and  with* 
out  knowledge  of  the  second,  plaintiff  went  to  the  derk  to  redeem,  and 
the  clerk  by  mistake  consulted  the  record  of  the  second  sale,  and  upon 
the  plaintiff's  paying  him  the  amount  due  thereon,  issued  to  him  a  certifi- 
cate of  redemption:  HM,  that  these  facts  entitle  plaintiff  to  redeem  fran 
the  first  sale  after  the  period  prescribed  by  law  had  expired,  npon  paying 
the  holdsr  of  the  tax  deed  the  amount  due  him,  with  penalty  and  intmst 
Id. 

MORTGAGES. 

1.   MOBTOAOB  TO   TwO   OK    MORJB    PkASONS  TO    SSOUBK   DeBIS   DuB   THXH 

SEYsnALLT  Crsatbs  Estatb  in  Commok,  and  the  mortgagees  are  ten- 
ants in  common,  and  not  joint  tenants.     Brown  v.  BojUb^  613. 

S.   A88IOMBB  OF  ThREB  OUT  OF  FoUB  MOBTOAOKIS  MAT,  UNDER  MOETeAOB 

Made  to  Sboure  their  Several  Debts,  maintain  a  writ  of  entry  for 
the  possession  of  the  mortgaged  premises  against  the  mortgagor,  and  all 
claiming  under  him,  if  the  interest  of  the  fourth  mortgagee  has  not  been 
legally  assigned  to  the  defendant,  but  remains  vested  in  some  third  par^, 
and  the  plaintiff  in  such  case  is  entitled  to  an  absdnte  judgment.  IdL 
1.  Rbdbmftion  <»f  Mortqaoxo  Prbmisbs  Effected  bt  Subagent,  undbb 
Color  of  AuTHORrrr,  and  whose  Acts  are  ratified  by  the  principal, 
is  good  and  binding  upon  the  persons  who  puzchased  the  same  at  fors- 
dosnre  sale.     Teudter  v.  HkUt,  440. 

Bee  Attachmbnts,  3;  Dowbb;  Fixtures,  1-3;  Intanot,  2;  Jubodioiiov,  2; 

TncB. 

MUNICIPAL  CORPORATIOK. 
See  Cobporatidnb. 

BfUBDER. 
See  Criminal  Law,  6-19L 

NEGUGENCK 

1.  Maxim,  So  Use  tour  Own  Propertt  as  not  to  In/usb  tbi  Rioan 

OF  Another,  applies  to  corporations  as  well  as  to  individvals.    ffittr, 
.Portland etc  R.  R.  Co.,  601. 

2.  Evert  Man  must  so  Use  his  Own  Propertt  ab  not  to  Ihjusb  mb 

Neiohbor;  and  if,  through  want  of  raasonable  care  er  skill  on  the  part 
of  himself  or  his  servants,  he  fails  to  do  so^  he  mnst  rsspoad  in  tlimnf. 
Sfkwart^  v.  QUvMrt^  227. 
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&  Owim  or  PBonoiTr  n  hot  Inbubib  to  All  vbm  Wobld  agMiitt  injnxy 
from  its  use  or  ooaditioo;  he  is  liable  only  for  injury  arising  from  a 
fulnre  to  ezoreise  the  same  intelligenoe,  prndsooe^  and  oare  in  rsgard  to 
his  pfopertj  for  the  secority  of  others  that  pmdent  men  would  emraiie 
toward  thefr  own.     Id. 

S.  OwHBB  oj  Pbopsbtt  ufok  Which  Buildivo  m  bunq  Bbiord  is  not  gen- 
erally liable  for  injury  resulting  from  the  negligenoe  of  the  oontraetor 
or  his  seryantSy  where  entire  possession  has  been  snnendered  to  the 
latter,  and  he  proceeds  with  his  work  aooording  to  his  own  judgment^ 
and  is  not  subject  to  the  control  or  interferenoe  of  the  owner.  But  if 
the  injury  was  caused  or  contributed  to  by  the  fact  that  the  plans  for  the 
building  were  easentially  defectiye»  the  owner  as  well  as  the  contractor 
would  be  liable.    Id, 

4.  OWKSR  OV  PBOraiTT  HAR  MOT  80  FaB  OiYXN  IT8  GOMTBOL  TO  CONTBAOTOB 

for  building  as  to  be  relieved  from  liability  for  the  contractor's  negli- 
gence, where  by  the  terms  of  the  contract  the  builder  is  to  carry  forward 
the  work  under  the  control  of  a  superintendent,  and  **  to  remove  all  im- 
proper work  or  materials  upon  being  directed  to  do  so  by  the  super- 
intendent," to  whcse  judgment^  both  as  to  work  and  materials,  he  agrees 
to  submit,  and  whose  acts  the  owner  agrees  to  recognize^  and  the  owner 
also  reserves  the  right  to  change  his  plan,  and  the  architect  ia  declared 
to  be  the  superintendent  for  the  owner.     Id, 

C  OwHBB  OF  BuiLDiNa  WILL  NOT  BB  Helo  Liablb  fOB  Damaqss  causcd  by 
tailing  of  the  walls  of  his  building,  though  it  appears  that  he  was  in- 
i#med  on  Sunday,  the  day  previous  to  the  injury,  that  the  walls  were 
settling  and  leaning,  and  had  said  that  he  would  attend  to  the  matter, 
but  really  did  not  do  so  on  that  day,  unless  it  also  appears  that  the 
danger  was  so  obvious  that  a  reasonable  and  pmdent  man,  the  safety  of 
whose  person  and  property  depended  upon  the  walla,  would  have  taken 
immediate  measures  on  that  day  to  have  secured  them.    Id. 

7.  Qnb  u  Liable  for  Natural  and  Probable  Consequences  of  his  Neo- 
LIOBNCB.    McDonald  v.  SnelUng,  468. 

&  One  whose  Servant  Neglioenelt  Drives  in  Public  Street  against 
Sleigh  of  Another,  thereby  causing  the  horse  drawing  the  same  to 
become  frightened  and  run  away,  is  responsible  for  injuries  caused  to  a 
third  person  by  such  runaway  horse.     Id. 

tl  Allegation  in  Complaint  that  Child  under  Five  Years  of  Age  Who 
WAS  Injured  bt  Passing  Locomotive  was  by  accident  "  playing  near 
and  on  said  track  at  a  point  near  his  home,"  is,  unexplaineil,  an  admis- 
sion of  negligence  on  the  part  of  those  having  the  custody  of  his  person; 
and  to  render  the  railroad  company  liable,  its  conduct  must  have  been 
so  negligent  m  to  amount  to  a  willingness  to  inflict  injury;  and  in  the 
abaence  of  such  an  allegation,  the  complaint  is  demurrable.  Xq/oyeCte 
etc  R.  R.  Co.  V.  Huffman^  318. 

10.  Thbbb  is  No  DisTmonoN  between  Case  of  Child  Unnecessabilt  Ex- 
posed to  danger  and  that  of  a  person  of  mature  years,  where  the  ques- 
tion is  one  of  simple  negligenoe;  but  where  the  question  becomes  one  of 
gross  neglect  or  willful  misconduct  on  the  part  of  the  defendant^  the 
rule  cannot  be  the  same.     Id. 

11.  To  Render  Railroad  Company  Liable  fob  Running  oveb  Child  Who 
WAS  Plating  on  the  track,  the  complaint  most  charge  either  knowledge 
of  the  fact  that  the  child  was  so  engaged,  or  such  neglect  in  keepug  a 

AM.  Dec  Vol.  XCU-M 
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lookoat  M  would  have  ehaiged  the  oomptay  witii  megligaioo  if  a 
of  matim  jndgmont  had  been  upon  the  traek.    Id» 

18.  Word  "  Wahton  "  Don  hov  Mxan  Wnxrui^  and  in  an  aHegaftion  Ikal 
defendant  in  a  wanton  and  oageleee  manner  fan  nid  loeomotiye,  eto,,  the 
word  "wanton "  addi  no  foroe  to  the  ohazge  that  the  aet  waa  done  iaa 
oaieless  manner.    Id, 

18.  To  Dbfiat  AonoK  ion  Naouoxiroi^  It  n  not  NMsniBT  tkat  Plaiv- 
tiff'b  NsGUOKiroB  shoold  have  broaght  the  injury  upon  himself;  if  il 
directly  oontrilmted  to  that  reanlt,  he  cannot  recover,  where  the  defend- 
ant is  chargeable  only  with  want  of  ordinary  pradenoe.     Id. 

14.  NxouoKNOi.  — Ik  Acnoir  ion  Ikjvrt  to  Child,  CkncpLAnrr  hkbd  wot 
AvBR  that  the  child  was  not  guilty  of  negligence;  it  is  sufficient  if  it 
is  averred  that  the  injury  was  inflicted  without  the  negligence  of  the 
parents,  with  whom  the  child  resided.  FUUlmrgh  etc  Ifp  Oo,r.  Fla- 
ing*9  Adm'r,  209. 

15.  Whsbi  Child  is  Injubsd,  if  Ksouoihcb  ot  m  Pabhrtb  or  tiioee  haT* 
ing  custody  of  it  contributes  to  such  injury,  unlnei  the  same  is  willfe], 
no  action  will  lie  therefor.    Id, 

16.  Injury  to  Child.  —  Unnecessary  exposure  to  kiftiwn  danger  of  a  dnld 
incapable  of  exercising  the  care  and  judgment  of  matore  years  is  in  itself 
an  act  of  negligence  on  the  part  of  the  parent  sufficient  to  defeat  a  r^ 
coyery,  unless  the  injury  be  willfuL     Id, 

17.  Injury  to  Child,  Who  may  Sue  for.  —  Under  the  statute^  an  actioi 
for  the  death  of  a  child  must  be  brought  by  its  father,  or  in  case  of  his 
death  or  desertion  of  his  family,  by  its  mother,  or  by  the  guardian  for 
his  ward.  Where  there  is  no  father,  mother,  or  guardian,  the  adminis- 
trator may  bring  the  action.     Id. 

18.  Word  "Child**  Used  in  Statdtb  is  not  equivalent  to  the  word  "mi- 
nor," but  is  limited  to  such  as  occupy  the  poeitian  of  child  to  a  parent 
and  are  dependent  upon  the  parent  for  support,  etc.  It  does  not  indnde 
a  minor  who  is  the  head  of  a  family.     Id. 

19.  Plaintitf  in  Acthon  for  Injury  to  Pkrson  oannot  Bjdootxr,  iriiere 
his  own  negligence  directly  contributed  to  the  injury.  Imikmapoik  He 
R.  R.  Co.  ▼.  RiUher/ord,  336. 

Bee  Bailmbnts;  Common  Carriers;  Damages,  4-7;  Hastib  and  Skbyast. 

NBQOnABLE  INSTUMENTS. 

1.  SiOHAnmE  OF  Payee  on  Back  of  Note  does  not  Authorize  Presuvp* 
TiON,  in  absence  of  all  proof,  that  he  placed  it  there  as  a  guarantor,  nor 
justify  the  holder  in  writing  a  guaranty  orer  the  name.  Dietridk  ▼. 
Miiehdl,99. 

8.  Payee's  Name  on  Back  of  Note  Raises  Presumption  that  he  placed  it 
there  as  assignor,  with  a  view  to  assume  the  liabilitiea  of  an  assignor.  Id, 

8.  Guaranty  Written  aroye  Indob8Br*s  Name  on  Another's  Wriiiv« 
Baisbs  Ko  Presumption  that  it  was  done  by  his  authority,  or  that  the 
contract  was  there  when  he  wrote  his  name,  where  the  plea  denies  the 
guaranty  under  oath.    Id. 

4.  To  Oharoe  Indorsino  Payee  as  Guarantor,  Plaintiff  must  Show  that 

he  contracted  as  guarantor;  and  no  inference  to  that  eflfoot  can  be  dimni 
from  his  blank  indorsement.     Id, 

5.  Stranger  Indorsing  Note  at  Timb  of  Buuutxon  n  Prhumkd  to  in- 

dorse as  guarantor.    Id, 
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6w  Tims  of  Pbbbemtmxht  mitst  be  Allkoed  is  Goxplaint  on  Bill  ov  Ex* 
CHANGE;  and  an  allegation  that  the  bill  was  ''dnly  presented  for  pay- 
ment at  the  place  where  payable  *'  is  iasufficient  on  demurrer.  Hdrbiaon 
V.  Bank  qfthe  Slate  of  Indiana,  308. 

7.  PRoor  OF  Fraud  in  Inception  of  Bill  of  Ezohanos  casts  npon  tho 
bolder  the  burden  of  proving  affirmatively  that  he  took  it  bonajide  for  ft 
Tslnable  consideration.    Id, 

8w  Forged  Indorsement  of  Negotiable  Bill  Passbs  no  title  to  it,  even  to 
an  innocent  indorsee,  and  no  holder  can  recover  the  amount  of  it  from 
the  drawers  without  alleging  and  proving  the  payee's  indorsement.  Fol^ 
tkTY.  Schroder,  621. 

9.  AonoN  CAN  BE  Matntainbd  on  Notes  and  obligations  only  by  those  in 

whom  the  legal  title  is  vested.    Id, 

10.  Patbb  for  Value  of  Bill  of  Exchange  duly  protested  for  non-accept- 
ance, with  notice,  cannot  be  affected  by  an  agreement  in  regard  to  the 
bill  between  the  drawers  and  a  third  person  who  has  possession  of  it| 
without  any  transfer  or  indorsement  from  or  under  the  payee.    Id, 

11.  Bill  Made  Payable  to  Party's  Order  vests  the  title  to  it  in  him, 
and  to  divest  him  of  it,  a  transfer  from  him  or  his  indorsement  is  neces- 
sary.    Id, 

12.  I>elivxrt  of  Bill  of  Exchange  is  essential  to  create  a  lien  by  way  ol 
collateral  security  or  as  a  pawn.    Id, 

18.  Person  Other  than  Regular  Party  to  Non^  Who  Voluntarily 
Pays  It  for  the  honor  or  credit  of  an  indorser,  without  request,  does 
not  thereby  acquire  a  right  to  repajrment  from  any  prior  party  thereto. 
Smiih  V.  Sawyer,  676. 

14.  Renewal  of  Promissory  Note  does  not  Satisfy  Debt,  but  merely 
operates  to  change  the  evidence  of  the  debt,  and  will  not  destroy  rights 
under  it  which  the  statute  secures  to  creditors  prior  to  a  conveyance. 
Lowry  v.  Fither,  476. 

16.  Action  on  Unindorsed  Negotiable  Note  can  be  Maintained  only  by 
Payee  or  his  personal  representative.    Brwm  v.  Nowne,  683. 
See  Gifts,  1;  Statute  of  LncrrATiONs,  2. 

NOTICE. 
See  Evidence,  10,  17. 

NUISANCE. 

Paxty  may  Abate  Nuisance  with  bis  Own  Hand,  but  such  abatemeal 
does  not  consist  in  the  destruction  of  the  property,  unless  such  destnio- 
tion  be  absolutely  necessary.     Morrimm  v.  Marquardt,  440. 

See  Easements,  4. 

OFFICE  AND  OFFICERS. 

1.  That  Power  to  Remote  is  incident  to  the  power  to  appoint  does  nol 

apply  to  governors  of  states.  Their  power  to  remove  is  generally  limited 
to  particular  cases  provided  for  by  statutory  enactment.  Dubuc  v.  Tom^ 
626. 

2.  Grounds  upon  Which  Govrbnob  Makes  Removals  should  not  needlessly 

be  subject  to  the  scrutiny  of  the  courts,  and  liable  for  slight  reasons  to 
be  anntilliwl  by  judicial  decree;  bat  if  there  appears  to  be  a  recklasf 
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▼iolaiioii  of  power,  tbs  jndioiary  may  inqoire  whefliar  the  «Mcatiy  kM 
infringed  the  law.    Id, 

S.  Wbdub  Ooybbmob  lamnn  Ck>MiiiB8ioir8  pob  Sams  Owwum,  on  difMnft 
dates,  to  different  partiee,  and  the  one  last  issued  recites  that  the  per^ 
therein  named  is  i^rpointed  in  pUoe  of  the  person  named  in  tbe  fint 
oommission,  who  is  removed,  it  is  presumed  that  the  oommiasiaB  Isst 
issued  is  the  one  legally  in  force.  Bnt  this  presomptioa  in  Saver  of  the 
proper  exercise  of  .the  power  of  removal  is  snbject  to  be  overtfaiown  h§ 
coontervailing  evidenoe.     Id, 

4i  Pbmjiiftioh  n^  that  Evxbt  Pubuo  Ovticib  perf orms  his  duiiee  pnp- 
erly.    Id, 

PARENT  AND  CHILD. 

PIB8OK  Staitdino  nr  Looo  Parentis  to  Anothir  Oxxmss  Sees  BBiAf> 
noN  as  win  require  him  to  show  that  there  was  no  fraud  used  or  undae 
advantage  taken  by  him  in  a  transaction  whereby  his  ward  oonveyed  to 
him  her  interest  in  certain  real  property  for  lees  than  one  foozth  ol  its 
real  value.     Frteman  v.  Hartn^an,  193. 

See  Fbaudulsnt  CoNVKTANGia,  0. 
PARTITION. 

1.   PABOL  PABTITIOir  OF  LaND9  AMONG  TSNANTS  Of  GOMMON,  whSBI  lolkiWed 

by  a  several  possession  in  conformity  with  the  terms  of  the  partitioB, 
gives  to  each  co-tensnt  the  rights  and  incidents  of  an  exclusive  poesessioe 
of  his  property.     Tomim  v.  HUffard^  118. 

S.   OONYKTANOE  MAT  BE  COMPELLED  BT  Co-TENANT  AITBB  PABOL  PABTITIOS. 

Where  two  tenants  in  common  have  partitioned  their  land  by  parol,  aa& 
each  has  taken  poesession  of  his  allotment,  one  of  the  co-tenants  may  by 
a  bill  in  chancery  compel  a  conveyance  of  the  legal  title,  according  to 
the  terms  of  the  partition;  because,  while  the  legal  title  might  not  be 
considered  as  having  passed,  unless  after  a  poesession  sufficiently  long  to 
justify  the  presumption  of  a  deed,  yet  such  parol  partition  followed  by 
a  several  posseanon  would  leave  each  co-tenant  seised  of  the  legal  title 
of  one  half  of  his  allotment,  and  the  equitable  title  to  the  other  half. 
Id, 
S>  It  IS  Alwats  Indispensable  that  Subject  op  Evxbt  Comfulsobt  Pab- 
TiTiON  should  be  held  in  co-tenancy.  Therefore,  premises  belonging  in 
severalty  to  two,  and  no  portion  of  them  belonging  jointly  to  both,  are 
not  subject  to  partition,  either  in  equity  or  under  the  statute.  MdOotmA 
£IUs,93. 

f3ee  CoNiuoT  op  Laws,  2;  Hombbtbadb,  7,  8;  llAWBnn>  WoMHiy  ^7. 

PARTNERSHIP. 

1.  Pabthxbe  abb  Bntitlbd  to  Shabb  in  Pboprb  Rb4T.tcbi>  pbom  Adtkb- 
TUBE  of  one  member  of  firm,  in  investing  a  large  sum  of  oonfederats 
ourenoy  belonging  to  the  firm,  but  supposed  to  be  worthleasb  hi  the 
purchase  and  shipping  of  cotton.    Andermm  v.  WIMKkt  489. 

%  OooD-wnx  OP  Fibm  ib  Capablb  op  VAiiUAHOM  and  AanoBifurr  to  the 
remaining  partners,  upon  the  outgoing  of  a  partner,  and  wiU  be  reeog- 
niied  and  protected  by  the  law.    Angkr  v.  WMer^  748. 

IL  QooD-wiLL  OP  Fibm  is  Bbnbpit  ob  Adtabtaob  AcxannHo  to  Ir,  in  addi 
tien  to  the  valneof  its  propertyp  derived  from  its  repntatioB  for  pwyl* 
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neas,  fidelity,  and  integrity  in  its  transactionBy  from  its  mode  of  doing 
bnnnees,  and  other  incidental  circnmstances,  in  conseqnence  of  which 
it  acqnirea  general  patronage  from  constant  and  habitnal  cnatomers.    Id, 

k.  Equttt  will  Rbstbain  Violation  or  CovKNAirr  ft  Outooino  PABTMUta 
VOT  TO  Impair  ob  Injurs  Qood-will  of  hndneas  transferred  by  them 
to  a  remaining  partner  on  the  ground  of  the  inadequacy  of  the  legal 
remedies,  and  to  prevent  a  multiplicity  of  suits.    Id, 

B.  Partial  Ristriction  on  CABRYnra  on  Tradr  or  Busnrns  m  Partio* 
ULAR  LooALiTT  IS  NOT  Opbn  TO  Ant  Objeohon  OR  the  ground  of 
illegality,  as  violating  the  rules  of  sound  public  policy.    Id, 

••  Covenant  not  to  Impair  or  Injitrb  in  Ant  Manner  Oood-will  ov 
Business  is  not  Invalid,  as  being  in  undue  restraint  of  trade,  when 
made  between  the  outgoing  partners  and  the  remaining  partner  of  a  firm» 
which  carried  on  the  business  of  wagcmers  between  the  city  of  Boston 
and  the  town  of  Somerville,  occupying  stands  in  certain  streets  in  Boston 
with  horses  and  wagons.    Id, 

7.  Herb  Fact  that  Partnership  Once  Existed  does  not.  It  Seems,  Ren- 
der Void  Judgment  obtained  in  the  county  court  of  Illinois  by  the 
administrator  of  one  partner  against  the  administrator  of  the  other.  If 
the  defendant  chose  to  submit  to  the  jurisdiction,  the  power  of  the  court 
to  pronounce  a  judgment  for  the  balance  it  might  find  due  oaimot  b« 
denied  on  the  ground  that  that  court  has  no  jurisdiction  in  matters  ol 
partnership.    CMd  v.  BaUt^,  190. 

See  Ck>-TENANCT,  6. 

PARTY-WALLS. 

1.   GOVXEANT   TO    PaT    OWNEB    OP    ADJOINING   LOT  OnE  HaLV  <W  008T  OP 

Pabtt-wall  erected  by  him  when*the  covenantor  should  use  the  wall  is  a 
personal  oovenant»  and  does  not  pass  to  the  grantee  of  the  covenantee. 
BhA  V.  /sAam,  287. 
S.  OwNEBS  OP  Adjoinino  Pbemises  are  not  Tenants  in  Common  op  Partt- 
WALLi  but  each  owns  in  severalty  the  part  thereof  on  his  side  of  the. 
with  an  easement  of  support  from  the  other  part.    Id. 


PAYMENT. 

1.  Payment  op  Interest  on  State  Bond  to  One  not  Tbub  Owbeb  doee 

not  Discharge  State  if  the  latter  has  not  authorised  the  payment. 

People  V.  8mUk  and  Miner,  100. 
%  Ip  State  Custodian  op  Monet  Pays  Interest  on  State  Bond  to  One 

SiMULATiNO  True  Owner,  it  will  be  no  bar  to  a  recovery  by  the  latter, 

because  it  is  no  payment.    Id. 
S>  State  Disbursing  Oppicer  must  Assure  Himselp  op  Identity  op  Payer 

nr  State  Bond;  if  through  negligence  in  this  respect  payment  of  inter* 

est  has  been  made  to  the  wrong  person,  the  state  remains  liable  to  pay 

the  intereet  to  the  party  entitled  to  it.    Id, 

PLEADING  AND  PRACTICB. 

li  Ietmevehor  may  Join  ErrBER  Plaintipp  or  Dependant  in  the  prineipal 
action,  or  he  may  oppose  both  when  his  interest  requires  it;  but  he  oaa- 
nol^  without  the  consent  of  plaintiff,  be  substituted  in  the  place  aa4 
stead  of  the  defendant.    Chpp  <fr  Co,  v.  Phdpa  <€•  Co.,  545. 
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2.  laTJUtvjulOB  Stands  in  Chabactxb  ov  Plaintiit  before  ihm  eooH^  m  to 
the  ziatiire  of  hie  title  end  the  object  of  hie  demendy  and  la  gpretued  to 
hiB  pleadings  by  the  rnlee  of  practice  which  i^plj  to  plaintilfc  to  pito- 
cipal  demande.    IcL 

ti  Intkbyxnor  cannot  Bond  Pbopkbtv  in  the  custody  of  the  dieriff  mder 
eeqneetratioD,  as  the  right  to  bond  property  aeqnestered  is  giTcn  enly  to 
the  parties  to  the  action;  first  to  defendant^  and  if  he  neglects  to  ezw> 
dee  the  privilege  within  ten  dajrs  after  the  eeisore,  then  to  the  pbintift 
Id. 

4,  Qrdib  ov  Clbbx  of  Coubt  anthoriang  intenrenor  to  bend  praperiyia  the 
custody  of  the  sheriff  nnder  seqnestratian  is  void.    Id. 

i.  Fact  that  Dsikndant  miobt  bt  Cboss-fbtition  nr  Anothke  Suit 
PxNDiNO  Obtain  Samx  Reuxf  Hx  now  eeeks  m  this  action  by 
will  not  abate  his  proceedings  herein.    Ottom  ▼.  Olomd,  412. 

6ii  DirxoT,  IT  Ant,  ow  Dbclabino  on  Sxalxd  Instrttkbht  bt  Atxbbino 
SiXFLT  that  the  defendant  "covenanted"  with  the  plaintiff,  withoat 
eaying  "nnder  seal,"  or  nsing  any  technical  word  or  phraae  whidi  to 
legal  acceptation  imports  a  seal,  is  one  of  form  merely,  and  ia  wazYed 
by  failing  to  demur,  and  pleading  over;  and  it  is  not  error  to  altow  the 
contract  to  go  to  the  jnry.    Coobe  v.  England,  618. 

7.  Dbtbhdant  icAT  Plxad  Gbnxbal  lasuB  TO  Onb  Count  of  Dbolabahdh^ 

although  he  demurs  to  other  counto    PaUermm  v.  WWdmrnm,  C68L 

8.  OBjxcnoN  that  PLBADma  is  Abovmbbtativb  will  not  BB  ComiDBBBD 

ON  Dbbcubbxb.    BeU  v.  Baion,  329. 

9.  DxmrBBEB  is  Admission  of  All  Facts  nr  Dbqlabation  iduoh  are  weO 

pleaded.     CJikago  etc  B.  B.  Co,  v.  Stoett,  206. 

10.  Dbfbndant  in  Action  fob  Tbbbfass,  Who  has  Flbabbd  Qbnbbal 
IssuB,  MAT  at  his  Oftion  Claim  Bbnbfit  of  Judgmbnt  on  demmiei  to 
favor  of  a  co-defendant  who  has  pleaded  specially,  if  endh  special  plea 
shows  that  the  plaintiff  cannot  maintain  his  actiaa  against  either,  er  he 
may  insist  on  a  trial  of  the  issue  made  by  his  own  plea.  Jbkmem  v. 
Jonea,  159. 

11.  If  Dbfbndant  nr  Action  fob  Tbbspass,  Who  Plbads  Gbhbbal  Hbrt^ 
Sbbks  to  Avail  Hdisblf  of  Judombnt  on  Dbmubbbb  to  Sphsal 
Plba  of  Co-dbfbndant,  and  the  court  permits  it,  the  plaintiff  can  ex* 
oept,  and  preserve  against  them  in  the  record  the  same  qneetion  raieed 
by  his  demurrer  to  the  special  plea;  but  if  the  defendant  insiato  npesi  a 
trial  of  the  issue  made  by  his  own  plea»  a  verdict  and  judgment  may  be 
had  according  to  the  evidence.    Id. 

12.  Action  of  Tbbspass  is  Sbvbbal  jkB  to  Each  Dbfbndant,  and  eadi  to* 
a  right  to  make  his  own  defense,  and  to  have  it  tried,  without  being  oooa- 
polled  to  rely  upon  a  defective  defense  made  by  a  co-defendant.    Id, 

1&  Plba  in  Abatbmbnt  is  not  Ambndablb  after  demurrer  filed  thereto 
Brown  v.  Nomm,  583. 

14.  Whbn  Dbfbndant  in  his  Answeb  neither  denies  the  legal  ri^t  of  the 
plaintiff  to  recover,  nor  the  truth  of  the  allegationa  m  his  petition,  they 
are  taken  to  be  confessed,  and  the  plaintiff  in  such  caee  need  not  addnee 
proof  in  support  of  his  daim  or  demand.  CkqfpSCo.y.Pke§p§SOa.,64&, 

15.  Plba  of  Gbnbbal  Issub  Admits  Plaintiff^  OAPAonnr  to  801;  and 
the  question  of  such  capacity  can  be  raieed  only  by  plea  to 
Brown  v.  Nourse,  583. 

16.  It  is  not  Rsquibed,  undbb  Mainb  Pbactioi;  that  Wbit  sbooij> 
OUT  WHBBB  or  by  ^liiat  authority  administration  was  granted. 
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17.  PsooF  OF  Fbaud  18  HOT  ADMI8SIBLI  nnder  a  general  denial.  Pino  t. 
Mtrehanta*  MuL  In$.  Co.,  529. 

18w  Syidihcb  is  Admisbibli  undbb  Gbnbiul  Dknial,  in  an  aotion  for  an 
injury  to  the  person,  that  the  injury  resulted  from  the  plaintiff's  negli- 
gence.   IndkmapoUB  etc  R,  R.  Co.  v.  RtOher/ord,  336. 

19.  Submission  of  Impbofxb  Iktbhbooatobies  to  Just  is  hot  Ayailabli 

Erbob  on  appeal,  when  the  party  objecting  could  not  have  been  injured 

thereby.    Id, 
90.  Omission  of  Gucbx,  in  his  Attestation  of  Writ,  to  Refbb  to  Sbal 

OF  Court  Aftixbd  thereto,  mat  be  Amended  in  the  particular  com- 
plained of,  so  as  to  make  the  writ  relate  back  to  and  have  full  effect  from 
its  date.     HaUeUY.  Chicago  etc  R.  R.  Co,,  393. 

SI.  Sebvioe  before  Filino.  — Notice  of  the  hearing  of  a  proposed  motion 
may  be  served  before  the  papers  upon  which  the  motion  is  based  have 
been  filed  in  court.     Makepeace  v,  Imchne,  263. 

82.  Amendments.  — Authority  to  amend  a  record  after  the  proceedings  have 
ceased  to  be  in  fieri,  and  tiie  term  is  past  in  which  the  record  was  made, 
is  founded  upon  the  acts  of  Parliament  on  the  subject  of  amendments, 
which  are  declared  by  statute  to  be  in  force  in  this  state.    Id, 

S8.  Amendments  Nunc  pro  Tuno  are  only  allowed  where  the  case  is  within  a 
statute,  or  where  there  is  something  to  amend  by;  that  is,  where  there  is 
some  memorial  paper,  or  other  minute  of  the  transactions  in  the  case, 
from  which  what  actually  took  place  in  the  prior  proceedings  can  be 
clearly  ascertained  and  known.    Id, 

14.  Amendments  Nuno  pro  Tuno  have  onlt  been  Allowed  where  a  sub- 
sequent paper,  pleading,  order,  or  proceeding  in  the  progress  of  a  case  has 
been  corrected  by  something  in  the  record  or  proceedings  of  prior,  or  at 
least  equal,  date  with  the  matter  in  which  the  error  is  sought  to  be 
amended.     Id, 

tt.  Amendment  Insebtino  Order  of  Sale  in  Reoord  not  Allowed.  — In 
proceeding  by  guardian  to  sell  real  estate  of  ward,  the  reoord  showed  a 
petition  for  the  ssle,  the  bond,  appointment  of  appraisers,  their  report, 
the  guardian's  report  of  the  sale,  in  which  he  reported  that  he  made  tke 
sale  in  pursuance  of  a  certain  order  of  the  court,  and  the  confirmation  of 
the  sale  by  the  court.  Upon  motion  to  enter  name  pro  tune  a  formal  order 
of  ssle,  held,  that  there  being  nothing  preceding  the  order  of  sale  which 
it  is  sought  to  have  entered  that  implies  that  such  an  order  was  made,  the 
amendment  will  not  be  allowed.    Id, 

M.  Affidavit  in  Suppobt  of  Motion  to  Set  aside  Default,  DiscLosnra 
Mebtts,  and  showing  that  the  defendant  and  his  counsel  had  been  in 
attendance  upon  the  court  until  the  judge  announced  that  the  case  Would 
not  be  tried  at  that  term,  and  that  upon  the  faith  thereof  they  left  the 
court,  etc.,  shows  good  cause  for  setting  aside  the  default,  and  is  a  basis 
for  the  disposition  of  the  application  by  the  judge  in  a  summary  way. 
RatlifY,  Baldwin,  330. 

S7.  AonoN  OF  Coubt  in  GBANTDia  Belief  on  Motion  to  Set  aside  De- 
fault, without  Trial  of  Ant  Issue,  is  not  erroneous,  although  the 
reoord  disclosed  that  the  affidavit  was  aoccnnpanied  by  a  complaint  to 
review  the  judgment,  upon  which  an  issue  was  made  up,  but  the  answer 
and  reply  were  not  in  the  record.     Id, 

n.  iRSTBUcnoN  Whioh  has  Tendknot  to  Mislead  Jurt  should  hot  be 
Given.    8kUe  v.  Benham,  416. 
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89.  Pbatse  10B  Inwiwoi'AOH  voT  Based  ov  Bvuibms  ■  FlMiPBiirT 

JBOTBD.    Cfoohe  ▼.  Englomd,  618. 

10.   iKBTBUOnOHB  TO  JURT  ARM  KOT  RaQUIRKD  TO  BS  BWKAiKD  bj  tht 

below,  althongh  stated  in  different  language  from  those  giTen,  and  eoA- 
taining  correct  legal  propositioDa.    HaUjf  ▼.  Marbel,  183. 

81.  Court  has  Right  of  its  Own  Motion  to  Moditt  Pbatbl  It  may  r»> 
ject  all  the  prayers  asked,  and  instract  the  jury  in  ita  own  wofds^  or  it 
may  grant  the  prayers  with  sach  explanations  or  qualifications  as  may 
be  necessary  to  a  proper  understanding  of  the  case.    Siggin»  ▼.  OMtoa» 

AAA 
DOO. 

82.  Fact  that  Quistioii  of  Law  was  Submittbd  to  Jury  n  not  Ground 
lOR  Rkvirsal,  unless  objection  is  made  at  the  triaL  And  Hum  objee> 
tion  most  appear  affirmatiTely  upon  the  record,  and  is  not  to  be  left  as  a 
matter  of  inference.    Id, 

83.  Rttunos  of  Ck>uRT  Below,  though  Erroneous,  ars  not  Ground  for 
BxYERSAL  of  a  judgment,  where  it  appears  from  the  record  that  the  ap- 
pellant has  not  been  injured  by  them.  And  for  the  purpose  of  deter^ 
mining  whether  or  not  he  has  been  injured  thereby,  it  is  proper  to  look 
to  the  whole  record,  and  not  to  that  part  only  which  precedes  and  in* 
dudes  the  particular  exception  under  consideration.    Id. 

84.  Verdict  against  SStidence  shouu)  be  Instantlt  Set  Asms.  Pmrtieif 
V.  Hoffea,  360. 

86.  Presiding  Judge  at  Trial  is  not  Bound  to  Rule  on  Question  mumrxLMM 
Plaintiff's  Evidence  is  Sufficient  to  Support  Action,  unless  the 
defendant  will  rest  his  case.    Manning  v.  Albeej  736. 

86.  Supreme  Court  of  Massachusetts  has  No  More  Power  on  Bill  of 
Exceptions  to  Revise  in  Matter  of  Fact  the  finding  of  the  judge 
to  whom  by  the  waiver  of  a  trial  by  jury  the  ease  has  been  submitted 
in  the  court  below  than  the  verdict  of  a  jury.    Hamrd  v.  Aqr,  790. 

PLEDGE. 
See  Agrnct. 

PRE-EMPTION. 
See  PuRLic  Lands. 

a 

PRESUMPTIONS. 
See  EviDBNCE,  18-26. 

PROCESS. 

1.  DisriNUi'ioN  between  Bmcr  of  Defecitve  Service  and  of  No  Sbkticb 
SHOULD  BE  Observed.    Pnnley  v.  Hdye$,  360. 

S.  No  Statute  of  Iowa  Requires  Return  of  Service  to  be  Brtbrbd  of 
Record  in  prooeedings  by  a  guardian  to  sell  the  real  estate  of  his  ward% 
nor  in  such  cases  that  the  judgment  must  recite  that  due  servios  was 
made;  and  there  is  no  statute  expressly  excepting  oonn^  courts  in  pro- 
oeedings of  this  character  from  the  operation  of  the  general  mis  that  the 
proceedings  of  all  courts  are  to  be  presumed  regular.    Id, 

t,  Ck>LLATERAL  AiTACK  FOR  Defeutive  SERVICE.  — In  a  guardian's  proceed- 
ing to  sell  the  real  estate  of  his  wards,  where  there  was  a  notice  and 
return  of  personal  service  on  the  minors,  a  defect  in  it,  whioh  tho  ocigi- 
nal  tribunal  before  which  the  return  was  made  held  and  treated  as  im* 
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mtterial,  caonot  under  the  statutes  and  decisioni  of  Iowa  aTail  in  a 
oollateral  proceeding  to  defeat  the  title  of  the  porohaaer  acquired 
through  the  guardian's  sale  and  deed,  especially  whm  the  inraffioieney 
of  the  return  is  attacked  after  a  lapse  of  Ato  yean.    Af. 

PUBLIO   LANDS. 

I.   PKE-nCFTlON  R1OHT8  AND  BENEFITS  MAT   BE  ACQUIRED  VI  COMFLIAlfOB 

WITH  Requirements  oe  Pre-emption  Law,  and  any  other  conditions 
or  requirements  superadded  by  the  commissioners  of  the  general  land- 
efflee  cannot  aifect  one's  rights  under  that  law.    Baijf  v.  Sale,  128. 

S.  Pre-emption  Act  does  not  Require  Application  por  Lands  to  re  Re- 
newed, where  they  have  been  withdrawn  from  market  for  a  short  period 
•  after  a  daam  for  a  pre-emption  has  once  been  filed;  and  such  a  require- 
ment imposed  by  the  officers  of  the  land-office  amounts  to  nothing.  They 
are  powerless  to  annex  conditions  or  provisions  to  the  law;  that  can  only 
be  done  by  the  law-making  power.     Id, 

S.  Pre-emptor  has  One  Entire  Year,  while  Land  n  Subject  to  Bntrt» 
WITHIN  Which  to  Make  his  Final  pROOP-and  to  complete  his  pur- 
chase, under  the  act  of  September  4,  1841,  sec.  15,  5  U.  8.  Statutes  at 
Large,  p.  467.    Id. 

4i  Same — Time,  how  Ck>MPUTED,  where  Lands  have  been  Withdrawn 
FROM  Market  for  Short  Period.  —  Where  land  is  temporarily  with- 
drawn from  the  market,  after  a  party  has  filed  his  declaration  of  an  in- 
tention to  pre-empt  it,  the  officers  of  the  land-office  may  properly  ezdude 
the  time  that  the  land  is  not  subject  to  entry,  in  computing  the  year 
within  which  he  has  the  right  to  make  his  proof  and  enter  the  land.    Id. 

f.  School  Lands.  —  Assignment  of  Contract  to  Purchase  need  not  be 
Filed.  Ck>ntract  to  sell  school  land  as  soon  as  the  purchaser  shall  pay 
therefor  may  be  assigned  under  the  code.  But  the  assignment  does  not 
have  to  be  recorded  in  the  office  of  the  commissioner,  nor  would  its  be- 
ing filed  there  operate  as  notice  to  third  persons.  Consequently  a  jud||» 
ment  against  a  holder  of  such  a  contract,  who  prior  thereto  had  aaaignftd 
the  same,  does  not  afiect  the  title  of  the  assignee,  although  the  plaintiff 
had  no  notice  of  such  assignment.     Chur^itt  ▼.  JIforw,  422. 

PUBUO  POLICY. 
See  Oontracib,  6,  12;  Husband  and  Wm^  1. 

QUARANTINB. 
See  Constitutional  Law. 

QUESTIONS  OF  LAW  AND  FACT& 

WHEfUER  Ckbtain  CHARACTERS  WERE  INTENDED  to  represent  one  word  at 
another,  is  a  question  of  fact  to  be  determined  by  the  Jury.  Ftmitrmm  t. 
Oi0efi,661. 

RAILROADS. 

1.  Railroad  Company  has  Rjigiht  to  Establish  Reasonable  Stonals  for 
Starting  Trains  from  its  stations;  but  it  is  the  province  of  the  jury  to 
determine,  upon  the  circumstances  of  the  particular  case,  whether  the 
loud  and  sudden  sounding  of  a  steam- whistle  was  a  reasonable  signal  for 
such  purpose,  and  within  the  rule  of  ordinary  care.  BUI  v.  PovUamd  sIa 
B.  B.  Co,p  601. 
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2.  It  n  CoMPETBKT  lOB  PLADrrm  zK  Aorioir  iob  FEUoaAL  Ixjukt,  Gaimid 
by  the  fright  of  his  hone  at  the  sound  of  a  locomotive  wfaisile  at  a  fail- 
road  crossings  to  show  that  the  sound  of  the  whisUe  frightaoed  oUmt 
horses  at  the  same  time  and  plaoe,  and  also  to  shofir  the  naaal  effsst  «f 
that  whistle  on  ordinary  hones  at  the  same  plaoe.    /dL 

See  CoMMOK  Carbiwm. 

RECEIVERS. 

L  LtOAL  AvTROwxrt  ov  Raonynui  Dult  Affuuiiu)  n  Oo-BsmnBTBeBly 
with  the  jnrisdietion  of  the  court  by  whom  they  wece  i^pointed.  Bmtd 
T.  Coimnbkm  Iiu.  O0.9  092. 

2L  Statb  CoMiTr  Don  hot  Rbquiub  Oonmm  ov  Osm  Sram  to  permit  reoacr- 
ers,  appointed  by  the  oonrt  of  another  state,  to  exerdae  priTil^get  dstri* 
mental  to  the  dtisens  of  the  former,  while  porsoing  appropriate  Iqgal 
nmedies  there.    Id. 

REPLEVIN. 

I.  VonxxB  ifAT  Maiktadi  Riflkvim  por  GooDe  Wmoa  Ha  mam  xmr  Iv* 
DOCID  BT  Fraitd  TO  Skll,  against  a  porohaser  from  the  ▼endee  wlio 
was  a  conspirator  in  the  fraud,  or  who  had  notice  of  it^  althoogh  the 
▼endor  transferred  the  Tendee's  note  for  the  price  for  Talneb  and  never 
reclaimed  it,  the  note  not  having  been  negotiated  by  the  vendor  with 
each  knowledge  or  under  such  oiroumstances  as  to  amount  to  aa  affirm- 
ance of  the  sale.     Manning  v.  Atbeey  730. 

2L  DraDrsAMT  in  Rxflsvih  oanitot  Maintain  Second  Aanaa  or  Rjeplsvin 
for  the  same  property  against  the  pbdntiff  in  possession  during  the  pen- 
dency of  the  first  suit,  nor  can  one  deriving  title  from  the  defendant 
after  the  service  of  the  writ  maintain  such  action.    Bhiet  v.  Atien^  574. 

&  Rbplbvin.  —  OwNBB  OF  QooDB  Carried  by  an  express  con^any  may,  after 
t*»)5li^H"g  the  sum  legally  due  for  transportation,  and  demand  and  refusal, 
maintain  replevin  for  the  goods  against  the  agent  of  the  company  iHio 
has  them  in  custody.    SvekA  v.  PlMtom,  566, 

i,  RxPLXViN  Lbs  undib  Mains  Sxatdtb  for  a  wrongful  detention  as  well  as 
a  wrongful  taking,  and  either  is  sufficient  to  maintain  the  action.     /dL 

ft.   iNSTRUCnON,  "IV  Ton  BBUNVR  IBOM  THS  BVIDSNOB  THAT  THB  PROPRBTT 

IN  Question  wab  PLAormr'a,  you  must  find  the  defendant  guilty,* 
given  to  the  jury  in  an  action  of  replevin,  is  technically  erroneoua  in 
not  embracing  proof  of  a  demand;  but  where  the  reoord  ahows  dear 
proof  of  demand  before  suit^  and  the  evidence  sustains  the  verdict^  the 
appellate  court  will  not  reverse  the  judgment.  Jarrwrd  v.  Barper^  8^ 
6ii  VsEDioT  nr  Rbpuevin,  "  W%  ms  Jury,  Finp  ths  DmnuNT  Oumrr," 
is  not  preciMly  right;  but  the  finding  is  equivalent  to  a  flndiog  ol  prop- 
erty hi  the  plaintiff  hi  a  case  where  the  proceedings  were  ers  fenm,    /dL 

RBSTRAUTT  OF  TRADSi 
See  OoBPOTAXiOH%  1^-8. 

SALES. 

L  PftoPiBTT  nr  Grain  8oli\  OuNiriTUTiNO  Part  or  Mais  nr  'Bumsom^ 
PA88I8  TO  VsNBn  WITHOUT  SEPARATION,  and  the  vendee  beoomea  a 
tenant  in  common  with  the  vendor,  where  the  vendor  givea  an  order  on 


Index.  859 

the  proprieton  of  fhe  elev»tor  to  deiiTer  tha  gnin  sold  to  the  vendM, 
and  the  elevator  proprietors  aooept  the  order,  and  agree  thenoef  orward 
to  hold  that  quantity  for  the  vendee.  (Miing  ▼.  Breed,  ITI. 
IL  Whxrb  Pubohaskr  of  Warxhousk  asd  Gbaim  Aokexs  to  AasuKSt  All 
CoNTRACis  OF  VxNDOR  growing  out  of  the  baaineas,  an  action  will  lie 
against  him  on  a  receipt  previously  given  by  the  vendor  for  grain,  stipu- 
lating that  the  grain  should  be  delivered  on  demand  or  the  money  paid; 
but  the  vendor  should  be  joined  as  a  party  defendant.  Hardy  v.  Blaaer, 
347. 

X   P&OPXRTT  IN  TWXNTT-XIOHT  BaBRXLS  OF  FlOUK  PA8SX8  TO  VbITDKB  A8 

BEING  Sufficibntlt  Sxlbotxd  AND  Skpaaatxd,  where  the  vendee  pur-' 
chased  fifty  barrels  constituting  part  of  a  larger  number  at  a  railroad 
depot,  received  an  order  from  the  vendor  upon  the  railroad  company  for 
a  delivery  thereof,  and  presented  the  same  to  the  company,  and  obtained 
in  return  a  ''flour  check,"  or  order  upon  a  clerk  whose  business  it  was 
to  deliver  such  freight  accordingly,  under  which  twenty-two  barrels 
were  delivered  to  the  vendee,  but  the  remaining  twenty-eight  barrela 
were  by  mistake  delivered  to  some  unauthorised  third  person.  Hatt  r. 
BosUm  etc  B,  B.  Co,,  783. 

4.  Propxbtt  in  Goods  Sold  Vbstb  dt  Pi7B0Hasxb»  and  they  an  at  his  risk 
from  the  time  they  are  shipped,  if  the  vendor  ships  within  a  reasonable 
time  the  amount  and  quality  of  goods  ordered,  in  the  manner  directed. 
As  soon  as  the  goods  are  delivered  to  a  carrier  the  title  vests  in  the  pur- 
chaser, subject  only  to  stoppage  m  trantiht.     Diveray  v.  Kellogg,  154. 

fL  Loss  Falls  on  Pubohaser  of  Goods,  if  after  shipment  of  the  amount  and 
quality,  in  the  manner  directed,  a  portion  is  abstracted  and  others  of  an 
inferior  quality  substituted  by  third  persons,  so  as  to  render  the  whole 
of  an  inferior  quality.     Id, 

€.  Purchaser  Who  Rroxivxs  AND  Afpropbiatxs  Goods  OF  DiFFKRXNT  Kind 
FROM  Those  Ordered  thereby  makes  them  his  own,  and  is  liable  to  pay 
what  they  are  reasonably  worth.     Id, 

J.  Purchaser  is  not  Bound  to  Accept  Goods  of  Different  Qualftt  from 
Those  Ordered,  but  may,  upon  learning  of  their  quality,  within  a  rea- 
sonable time,  give  notice  that  he  declines  to  receive  them,  and  thereby 
avoid  liability.     Id, 

-iL  Property  in  Goods  of  Different  Qualitt  from  Those  Ordered  does 
NOT  Vest  in  Purchaser  until  he  accepts  them  with  a  knowledge  of  their 
quality,  or  after  he  has  a  reasonable  opportunity  of  determining  their 
quality;  and  the  question  of  acceptance  is  one  for  the  jury.     Id, 

#.  Vendor's  Failure  to  Notift  Purghaioer  of  Shipment  of  Goods  Or- 
dered BT  General  Agent  will  not  release  the  purchaser  from  liability 
for  the  acts  of  the  agent  after  the  agency  has  ceased,  or  relieve  him  from 
giving  notice  of  the  termination  of  the  agency,  the  goods  having  been 
ordeied,  shipped,  and  received  by  the  agent,  in  the  usual  course  of  trade. 
Id, 

to.  Sale  on  Conditiun — T^tle.  —  A  mare,  being  with  foal,  was  sold  on  con- 
dition that  she  was  to  "  remain  the  property  of  the  vendor  until  paid  for, " 
—  held^  that  the  colt  subsequently  foaled  continued  the  property  of  the 
vendor  until  performance  of  the  condition.    Allen  v.  Delano,  673. 

41.  CoNTRAor  BT  Which  Maris  are  Delivered  to  Pkbson  to  Work  and 
Use,  keeping  them  upon  the  pUoe  he  was  then  oocnpying,  the  mares  to 
become  his  property  upon  the  payment  of  one  hundred  dollars  balanoe  ol 
tha  purchase  prioe^  bat  to  remain  the  property  of  the  original  owner 
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until  such  paymenty  is  a  valid  contraot,  and  is  a  oooifitlQaal  nle^  aoi  m 
mortgage.    Ihmbar  r.  Bmofes,  3\l. 

12.  CkxiRT  or  Equitt  will  not  Trxat  Ck>iii»moNAL  8aim  as  mar^gt^% 
except  upon  equitable  grounds  and  to  prerent  fraud.    Id, 

13.  CouBT  ow  ^Qinrr  will  not  Treat  CoirDmoNAL  Sale  ab  IfoBTQAau  m;fc 
the  instance  of  a  purchaser  from  the  vendee  in  the  ooDditional  n^a,  who 
within  an  hour  after  his  purchase  was  fully  informed  by  the  vendee  that 
he  had  no  title,  and  was  tendered  back  the  price  paid,  but  refused  to 
receive  it  and  restore  the  property.    Id, 

14.  Sale  and  Deltvsrt  or  Gtoods  ttfon  Condition  that  Title  shall  nov 
Pass  until  Payment  of  Price  vests  in  the  vendee  no  title  which  be  can 
convey  to  a  purchaser  in  good  faith  and  for  a  valuable  considenitiiA. 
Under  such  contract^  the  vendee  takes  no  more  than  a  mere  right  of  poa- 
session.    Id. 

15.  Vendor  in  Conditional.  Sale  is  Entitled  to  Rbcotkb  in  Rbplevih  cm 
Trover  from  any  purchaser  from  his  vendee  the  full  value  of  the  prc^ 
erty,  if  a  return  cannot  be  had,  though  a  less  sum  was  due  from  tb* 
vendee  on  his  contract,  for  the  absolute  title  is  in  the  vendor.    Id, 

16.  Whether  or  not  Purohaser  from  Vendee  in  Conditional  Sale  maj 
avail  himself  of  the  rights  of  bis  vendor  to  acquire  title^  gwsrfl.    Id, 

See  Auctions. 

SELF-DEFENSE. 
See  Criminal  Law,  10-18. 

SLANDER. 

1.  Office  of  Innuendo  is  to  Explain  Words  Spoken,  and  it  oannot  ex* 
tend  or  enlarge  their  sense  beyond  their  usual  and  nataral  import.  Atf- 
termmy,  WUknuon,  SCS, 

5.  Where  Words  are  Alleged  to  re  Slanderous  bt  Bsason  of  Some  Rx* 

TRiNSio  Facf,  such  fact  must  be  averred  in  a  traversable  form,  with  a 
proper  colloquium.    Id, 

6.  Words  '*  Malvina  [Plaintiff]  has  been  to  Swear  a  Youno  One  "  fairly 

convey  the  idea  that  she  committed  the  offense  of  fornication,  and  are 
actionable.    Id, 

4.  Different  Achonable  Words,  Spoken  at  Different  Times,  oonstitut* 

several  and  distinct  causes  of  action,  and  should  be  embodied  in  eeparat* 
counts.    Id, 

5.  In  Action  for  Slander,  Plaintiff  must  Prove  Lanouaoe  Laid  in  Deo- 

LARATiON,  or  SO  much,  at  leasts  as  fully  sustains  the  chaige;  equivalent 
words  in  meaning  will  not  be  sufficient.  All  the  words  need  not  be 
proved  if  those  which  are  proved  fully  establish  the  slander;  but  if  other 
words  not  laid  are  proved,  which  limit  or  change  the  meaning  of  those 
counted  on,  the  action  cannot  be  sustained.  If  all  the  words  laid  are 
necessary  to  constitute  the  slander,  they  must  be  proved  as  Uid.  Baktr 
V.  Young,  149. 

6.  Variance  does  not  Exist  between  Words  Laid  and  Words  Pbotkd^ 

in  an  action  for  slander,  because  more  words  were  proved  than  Uid 
where  the  injury  complained  of  was  charging  the  plaintifE^  an  unmanisd 
woman,  with  fornication,  and  the  additional  words  proved  did  not  altar 
tiie  charge,  but  only  specified  with  whom  the  <^Eeofle  was  committed,  and 
that  an  effort  had  been  made  to  produce  an  abortion.     Id, 
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9.  iMsnuonoM  u  hot  BnuniiouB,  ab  Bmro  Oaloulaxed  to  ^nw.^An  Ju^t 

by  iinplyiiig  that  it  did  not  matter  hofw  the  worda  were  ooDneoted,  nor  m 
•flRimizig  that  a  sufficient  number  of  worda  had  been  proved,  where»  in 
an  action  for  slander  in  charging  the  plaintiff  with  fornication,  the  jniy 
were  informed  that  if  they  believed  a  sufficient  number  of  worda  laid  in 
the  declaration  to  amount,  in  their  common  acceptation,  to  a  charge  of 
fornication,  had  1)een  proved  to  have  been  spoken  by  the  defendant,  they 
should  find  for  the  plaintiff.    Id. 

ft.  IvsTBucnoN  n  not  EiatONsoua,  as  ABSumiro  Guilt  ov  Dirndaht,  or  the 
circumstances  of  the  caae,  where,  in  an  action  for  slander,  the  jury  were 
Informed  that  the  law  implied  damages  from  the  speaking  of  actionable 
words,  and  that  the  defendant  intended  the  injury  the  slander  was  cal* 
cnlated  to  effect.    Id, 

f .  Action  tdb  Slandbr  Ck)]afiTTBi>  bt  Wm  Alonb  dubino  Mabbiaob 

MUST  BB  BbOUOHT  AQAINffr    HuSBAND  AND  WiFB    JOINTLT;    and  if  the 

jury  finds  that-  the  wife  spoke  the  slanderous  words,  a  verdict  must  be 
found  against  both  defendants.     Id, 

10.  Verdict  in  Action  against  Husband  and  Wifb  vob  Slander  Cknnar- 
TED  bt  Wive  is  Sutfioient  where  it  simply  finds  the  defendants  guilty 
and  assesses  the  damages,  instead  of  stating  that  it  found  the  defendant 
guilty  in  manner  and  form  as  alleged  in  the  dedaratioiL    Id, 

11.   As  PLATNTirF  IS  PEBlinTED  TO  PrOVB  MaLICIOUS  InTENT,  IN  ACTIONS  OV 

Slander,  in  order  to  aggravate  the  damages,  so  the  defendant,  to  repel  it, 
may  show  grounds  of  suspicion  of  the  truth  of  the  charge,  by  facts  and 
circumstances;  not  in  bar  of  the  action,  but  in  mitigation  of  damages. 
Shilling  v.  Caraon,  632. 

12.  Particular  Instances  or  Misconduct  abb  not  Admissiblb  to  Diminish 
Damages  in  an  action  of  slander,  where  general  character  is  the  subject 
of  defamation,  for  the  plaintiff  is  required  to  be  prepared  to  triMnJ-Aiii 
only  his  general  reputation.     Id, 

IZ.  General  Reputation  roR  Want  oe  Gbaotttt  is  Admissible  in  Miti- 
OATiON  07  Damages  in  an  action  of  slander,  the  subject-matter  of  which 
is  the  reputation  of  a  woman  for  chastity;  for  she  must  be  expected  to  be 
ready  to  vindicate  her  character  in  that  particular  in  which  it  is  im- 
pugned.   Id. 

14.  Admission  or  Evidence  in  Mitigation  or  Damages  in  Action  or  Slan- 
der, being  either  to  show  absence  of  malice  or  want  of  reputation,  what- 
ever circumstance  tends  to  prove  the  one  or  the  other  is  within  the 
reason  of  the  rule.    Id, 

li.  PLAiNTirr's  Mother  mat  be  Asked,  on  Gross-examination  in  action  of 
slander  for  impugning  plaintiff's  chastity,  whether  or  not  before  the 
defamation  complained  of  the  witness  had  spoken  to  others  and  com- 
plained to  them,  and  had  frequent  misunderstandings  with  them  on  the 
same  subject,  as  this  is  evidence,  not  of  mere  rumor  or  report,  but  of 
facts  which  go  to  show  that  the  words  were  spoken  under  an  impression 
of  their  truth,  and  not  with  any  malicious  intention,  and  the  evidence  is 
admissible  under  the  general  issue.     Id. 

16.  No  Inducement  Setting  eorth  Previous  Refutation  or  PLAcrnrr  is 
necessary  in  an  action  of  slander  under  the  code.  Every  woman  is  pre- 
sumed to  be  chaste  and  every  man  to  be  honest  until  the  contrary  is 
shown,  and  this  being  necessarily  implied,  the  rules  of  evidence  in  miti« 
gation  of  damages  must  be  the  same  as  if  such  inducement  were  averred. 
id. 
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17.  Vebdiot  nr  Aonov  vok  Slandbr  will  not  ve  Set  ubdm  worn  bi 
Damaoib  onlen  the  danugas  are  palpably  exeeanT«»  or  there  n 
fest  prejudice  or  other  miacoiidact  of  the  jury.    Baker  r.  Totmff,  149. 

SPECIFIC  PERFORMANCE. 

SpBcirio  PERioRMAircs  OP  Contract  to  Exchanox  Fabm  pob  Tbnbmxnt 
Houses  will  not  bx  Decrxed  in  favor  of  the  owner  of  the  hooaai^ 
'who  induced  the  defendant  to  enter  into  the  contract  by  meana  of  ma- 
terial miarepresentationa  of  the  amount  of  rent  yielded  by  the  houaei^ 
although  such  representations  were  not  frandulent,  and  the  plaintiff 
offers  to  make  good  the  deficiency  in  the  rent,  and  although  the  oootraci 
was  partially  executed  before  the  representations  were  diaooTered  to  W 
untrue.    B<^fmkm  ▼.  Hautboom,  738. 

STAMPS. 
See  CoNTBAon»  4. 

STATUTE  OF  FRAUDS. 

1.  Wbrino  hab  No  Emcr  as  Contract  or  Mxmobavduic  vndbe  SxAams 
07  Fraitds  until  it  is  signed  by  the  party  to  be  charged.  HmardY.  Ihif^ 
790. 

8.   TXLSGRAMB  SlONXD  BT  VXNDXB  OV   RXAL   ESTATS  ARX  IXBUfllOBNT  79- 

Constftutb  Memorandum  under  Statute  or  Frauds^  where  they  d» 
not  describe,  mention,  or  refer  to  the  subjeot-matter  of  the  oontraet 
otherwise  than  by  showing  the  terms  of  part  payment,  and  directing  the 
agents  of  the  vendor  to  draw  up  a  contract  accordingly.    Id. 

8.  Rxqvirkmxnt  of  Statute  or  Frauds  or  Written  Memorial  of  Con- 
tract FOR  Sale  of  Land  is  satisfied  by  a  receipt  for  money  "  for  land  * 
shown  to  be  the  land  in  contest,  strengthened  by  the  admissions  of  the 
personal  representatives  of  the  party  to  be  charged  as  to  his  liabLity  and* 
duty.     Miller  v.  Anlle^  496. 

4.  Agreement  bt  Vendke  of  Real  Propbbtt  that,  as  Past  of  Consul 
ERATiON  of  the  conveyance,  he  will  take  up  and  pay  a  note  which  hia 
vendor  owes  on  the  same  property,  is  not  a  contract  to  "  answer  for  th* 
debt,  default,  or  misdoing "  of  the  vendor,  so  as  to  be  void  under  tW 
statute  of  frauds  because  it  is  not  in  writing;  but  is  a  new  oontraet  for 
a  valid  consideration  which  is  valid  by  parol  and  binding  upon  the  par- 
ties.   Jentdnge  v.  Crider,  487. 

STATUTE  OF  LIMITATION& 

1.  Where  Judgment  is  Confeued  bt  Fraudulent  Grantor  xsporx  CLAm 
18  Barred  by  the  statute  of  limitations,  the  original  cause  of  action 
u  merged  in  the  judgment,  and  the  plea  of  the  atatnte  cannot  avail' 
against  it.    Sdutferman  v.  O'Brien,  708. 

%  Maine  Statute  of  Limitations  is  Ko  Bar  to  AonoN  or  That  Statb 
upon  Note  Made  m  Another  State,  where  the  defendant  has  aei. 
resided  in  Maine  sinoe  the  date  of  the  note.    Bromm  t.  Nomm,  683. 

dee  Adtbbeb  PoflBBsaiOH. 

SUNDAY. 
See  CoNTRAOTa»  18^  16^ 
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TIME. 

OoifFUTXNo  Tub— Redemption  of  Mortoaob. — TimA  is  oompaied  bj 
•xclnding  the  first  day  and  including  the  laat  day  upon  which  a  thing  it 
to  bo  done.  So  where  mortg:iged  premiees  have  been  told  at  forecloeim 
sale  on  a  certain  day,  the  redempMoner  has  until  the  laet  moment  of  tbt 
same  day  of  the  encoeeding  year  in  which  to  redeem.  Temcker  v.  BiaH^ 
440. 

TRESPASS. 

1.  Pkbson  bas  No  Right  to  Oo  nrro  or  upon  PRnasss  ov  Akothsb  after 
the  owner  has  forbidden  him  to  do  so;  nor  has  he  a  right  after  having 
entered  by  leave  to  stay  upon  being  requested  by  the  owner  to  depart;  and 
this  though  such  premises  bo  a  business  office  or  mercantile  house,  work- 
shop, factory,  or  other  place  of  business.  No  doubt  the  very  fact  that  a 
professional  man  or  a  merchant  or  other  person  opens  an  office  to  transact 
business  with  and  for  the  public  is  a  tacit  invitation  to  all  persons  having 
business  with  him,  and  a  permission  to  others,  to  enter  unless  forbidden; 
but  this  does  not  divest  the  owner  of  his  control  over  it,  or  the  right  to 
prevent  whom  he  pleases  from  entering,  and  to  require  sny  and  all  per- 
sons to  depart  after  they  have  once  entered.    Woodman  v.  Howell,  221. 

%  Person  Who  u  in  Omos  of  Akothrr  bt  Lattbr's  Oourtbsy  cannot 
authorize  others  to  use,  occupy,  or  even  enter  the  office;  and  if  he  does 
so,  the  proprietor  has  the  right,  either  in  person  or  through  a  servant,  to 
require  them  to  leave.    Id, 

ti  Proprietor  of  Place  of  Bqsiness  mat  Usb  Sufficibnt  Forob  to  Rbmovb 
FROM  Premises  a  person  who,  having  no  right  to  remain,  refuses  to  de- 
part after  being  requested  to  do  so;  and  he  does  not  incur  liability  for 
trespass  in  so  doing;  but  if  in  asserting  his  rights  the  proprietor  hbm 
more  force  than  is  necessary  to  eject  the  intruder,  or  inflicts  unneoessaiy 
injury,  he  then  becomes  a  trespasser  and  liable  as  such.    Id, 

See  Ck>NSTiTunoMAL  Law,  13;  Damaobs,  0,  10;  EASBMBim,  8. 

TROVER. 

It  is  Ko  Defense  to  AcnoN  of  Trover  fob  Pbofbbtt  Sold  bt  Dsmni- 
ANT  as  agent  of  another,  that  the  property  waa  government  bonds  pay- 
able to  bearer,  if  the  principal  was  not  tho  bonaJid€  purchaser.    KhnbaU 

T.  BiOhtffs,  581. 

See  Bailments^  2. 

TRUSTS. 

L  PUBOBASBR  OF  ItAKD  AT  COMMISSIONER'S  SaLB  HoLM  TiTLB  IN  TrUST^ 

where  he  has  agreed  with  the  owner,  prior  to  the  sale,  that  he  will  buy 
the  land,  and  that  if  the  owner  will  within  a  specified  time  pay  his  pro- 
portion of  the  price,  he  may  retain  a  specified  quantity  of  the  land;  tad 
the  purchaser  as  such  trustee  is  bound  to  convey  to  the  original  owner 
upon  payment  as  agreed  in  pursuance  of  the  agreement.  MlUer  v.  Anikt 
495. 

%  Cestuis  que  Trxtst  mat,  during  CoNmruANOB  OF  Trttst,  maintain  bill 
against  trustee  to  vacate  deeds  obtained  from  them  by  the  trustee.  An 
equity,  and  a  right  to  apply  to  have  the  deeds  vacated,  arises  as  soon  as 
the  trustee  departs  from  his  legal  duty.    Smith  v.  Toum^imd,  837. 

ti  Trustee  mat  be  Called  into  Court  of  Equttt  bt  Cbbtuis  que  Trust; 
at  any  and  all  times,  for  the  puipose  of  having  aa  accounting  of  tlie 
trust  property.     Id, 
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4.  To  SurroBT  PuxoBm  it  Tbubtb  ibom  Girvi  qub  Tarns  of  put  d 
tnist  piopflrty,  the  trustee  must  divest  himself  of  his  disneier  m 
trustee,  sad  enter  into  a  new  and  dirtfaiot  oontraet  with  the  euM  fM 
truM;  end  it  must  sppeer  that  the  latter  has  the  fullest  inf onuation  eon- 
oeraing  the  tmnsantion  and  the  tmst^  snd  that  no  adrantsfe  is  Ukn 
hy  the  purchaser  of  information  acquired  by  him  in  the  character  d 
tnistee.    Id. 

ft.  Ghtuis  qub  Trust  abb  hot  Ebtofpbp  ibom  Imfk40hzko  Dbkdb  Oxnt 
BT  Thbk  to  their  trustee,  by  reeson  of  their  hsTing  taken  legacias  nndflV 
hii  will,  which  were  not  made  a  charge  on  the  partionlar  prcqpertj  da 
rired  under  the  deeds;  nor  does  any  case  of  election  arise  nndsr  snel 
circumstances.    Id. 

iL  Obbtuu  qub  Tbxtst,  Who  Sboubb  Vacaxion  of  Dbedb  Klbowbd  Bf 
Thbm  to  their  trustee,  which  conyey  pert  of  the  trust  propertj,  sre  is 
equity  bound  to  repay  to  the  trustee  the  purchase-mcoey,  and  anmi 
expended  in  repairs  and  permanent  improrements,  with  interest. 

7.  Coubt  of  Chanoebt  has  Jubisdictiom  Df  Mabtlavd  under  theast^rf 
1785,  chapter  72,  and  supplement,  to  decree  a  sale  of  trust  property  for 
the  purpose  of  a  division  among  the  parties  entitled  to  it,  upon  oonipe> 
tent  and  latisf actory  proof  that  the  same  is  not  susceptible  of  partition 
without  loss,  and  that  a  sale  will  be  advantageous  to  the  parties.     /dL 

6ii  Qbjbction  CAinf  or  bb  Madb  bob  Fntsr  Tdob  in  Afpbllatb  Ooubt  tiiat 
there  is  no  proof  that  the  indebtedness  named  in  a  deed  of  trust  was  un- 
paid at  the  time  of  the  sale  under  the  deed,  in  an  action  of  ejeotmant  fai 
which  the  plaintiff  deduces  title  through  such  sale.  Such  objeotioB 
should  be  made  in  the  court  below,  so  as  to  give  to  the  adverse  party  an 
opportunity  to  obviate  it  when  the  deed  was  introduced  in  evidsaceL 
ChakamY.  Andenon^  89. 

9.  Whbrb  Tbust  Dbbd  Raams  Ihdbbtbdhbss,  Pbbsumftioh  is  that  Sdoh 
Imdbbtbdhbss  Rbmadtb  unpaid,  which  presumption  is  only  to  be  re> 
butted  by  affirmative  proof  of  its  payment.    Id. 

See  Adybbsb  PoiSBsnoir. 

USAGES. 

LiAS%  AS  TO  m  SuBJBor-HATTBB,  Tbbms,  abd  Pbovibbohb,  wnt  Spbas 
BOB  Itbblb;  and  a  ussge  in  the  neighborhood  is  not  admissible  to  vary 
this  rule.    Cockt  v.  Bwglamdt  618. 

▼EHDOR  AND  VENDER. 

Vbbdbb  ov  Lavd  will  bb  Allowbd  oblt  Faib  Valub  OB  What  n  hot 
Ck>HYBTBi>^  where  the  vendor  is  unable  to  give  a  perfect  title,  and  the 
vendee  elects  to  take  such  title  as  the  vendor  can  give,  with  compensa- 
tion for  the  deficiency.     Woodbury  v.  Luddif^  731. 

See  Advbbsb  Possbssiob;  Pixtubbs^  4.  5. 

WAR. 

I.  Wab  will  Opbbatb  to  Rbkdkb  Void  CkiMMBBCiAL  Cobikaoib  entered 
into  during  its  pendency  between  citizens  of  one  of  the  belligerents 
with  those  of  the  other  belligerent;  will  suspend  the  civil  remedy  upon 
•yiating  coutracts  betweou  similar  parties,  and  will  disaolve  pre-existing 
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cootnoli  of  eontmning  perfomuuioe,  inch  m  thoee  of  pwtiienhp  and 
lanmiioe.  LmthetM  ▼.  CommereuU  Itu,  Ok^  483. 
%  BuLBB  ooMOBBinifo  BmoT  or  Wab  npoM  OoifTEAcn  bstwsiw  Bntnoi- 
Bm  will  apply  M  wen  to  a  oiTil  war  as  to  aa  intematioiial  war,  wbon 
'  the  f ormor  baa  been  aathoritatiTely  recognised  by  the  domeatio  gor- 
emmenty  for  in  sach  case  it  beoomea  aa  to  ita  l^al  inoidenta  and 
oonaequencea  quasi  international.  Bat  nntfl  m  reoogniaed,  it  ia  a  mere 
Inaarraction,  and  will  not  affect  commercial  interooorae  and  tranaactiona. 
Id. 

IL  POWm  TO  DVGLARB  WaB  IK  UlTITBD  STATU  18  LlOISLATITB,  for  the  COU- 

atitotion  delegatea  to  Congreas  the  ezdnaiTe  "power  to  declare  war." 
Thia  power  indndea  the  power  to  recogniie  or  declare  inanrrection  aa 
OTJiiting  war.     Id. 

4.  OolrrBAora  avd  Othbb  Acn  or  Gommkboial  Iktbbooubsb  bitwbxn  Bil- 

uoBBBVTB  were  not  made  illegal  by  the  Civil  War  in  the  United  Statee 
nntil  after  the  proclamation  of  the  Preaident  of  Angnat  16,  1861,  iaaued 
nnder  authority  of  the  act  of  Congreaa  of  Jaly  13,  1861,  proyiding  that 
the  President  might  iaane  a  proclamation  interdicting  all  commercial  in- 
tercoorae  between  the  citiaena  of  the  then  and  thereby  reoogniaed  bel- 
ligerent atatea.  Id, 
i.  MoBTQAOSB  ExBODTBD  DUBDTO  CovTOtuAKCE  ow  CiTiL  Wab  by  a  citiaEaB 
of  one  of  the  Confederate  Statea  to  a  dtizen  of  one  of  the  Union  atatei^ 
waa  illegal  and  void.    Hyatt  t.  Jama,  606. 

See  CoNTBAOTB,  8-12:  Militabt  Law. 

WATEBC0URSE8. 

L  Kov-VATioABLB  Stbxam  Capablb  ov  bkino  Usbd  for  floating  logi,  Inmber, 
and  rafta  ia  aabject  to  the  |mblic  use  as  a  highway,  thongh  it  is  private 

^  property;  but  the  public  nse  mnst  be  exercised  in  a  reaaonable  manner, 
aa  one  person  has  an  eqnal  right  with  another  to  its  enjoyment.  What 
oonatitntea  a  reaaonable  nae  depends  npon  the  particnlar  drcnmatances 
of  each  case.    Lancey  v.  QUfwd,  661. 

%  Owbxb  or  Son.  ovxb  Which  Floatablb  but  Kob-natioablb  stream 
paaaea  may  build  a  dam  acroea  it,  and  erect  a  mill  thereon,  provided  he 

^  funiahea  a  convenient  and  anitable  aluice  or  passage-way  for  the  public 
by  or  through  his  dam;  and  it  is  not  necessary  that  the  erection  of  the 
miU  ahould  prtHwde  the  dam,  but  if  the  latter  waa  built  at  a  place  suit- 
able for  a  mill  site,  and  for  the  purpose  of  raising  water  to  propd  a  mill 
to  be  aubaequently  erected,  thia  ia  sufficient,    /i. 

IL  PlMXPBnroB  ihma  Right  to  Exga\atb  Canal  for  the  purpoaea  of  naviga- 
tion entirely  within  his  own  boundariea,  and  to  require  payment  for 

'^  ita  nae  by  all  who  chooae  to  avail  themadvea  of  ita  facilities.  Hairvey 
aMd  W\ft  V.  PdUifT,  63S. 

WIIiL& 

L  Validitt  or  Will  mnrr  bb  DsriBMiim)  bt  Laws  or  Statb  or  Wbkm 
It  was  Masb.    BurUngUm  UnhenUy  v.  Barrett,  376. 

5.  Will  must  hayb  WiranaaBs  whxbb  Thxt  abb  Bbquibbd  bt  Statdtb. 
"     Id. 

tb  BvLB  or  CoMSTBironov  fob  DBrcBiiiNiirG  whbtebb  Ihbibumbbt  n  Will 
OR  Cobtbaot  is,  that  if  it  pasaea  a  present  interest^  although  the  right 
Ax.  Dao.  Vol.  Zcn-M 


ot 
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toiti  poMMPOo  and  enjoymeiit  may  nat  aoemo  till  mom  fdtuo  tinM^  ife 
is  a  deed  or  oontnet;  but  if  the  inatranMBt  does  not  pen  aa  intacert  «r 
fight  till  the  death  of  the  maker,  it  ia  a  will  or  taatamantacy  paper.    M. 
4b  lawHUMHir  MAT  mm  Pabtlt  Dem»  akd  Pabilt  TvcaioaTAjiT.    /li. 

6.  Iv  DBTmRMijiiird  whktiikb  IwwmJMMwr  m  TmiAiaan  ob  CoRmacn; 

CoOKn  DO  KOT  Allow  the  nae  of  langnage  peculiar  to  either  daaa  of 
tttatrnmentB,  nor  even  the  belief  of  the  oaaker  aa  to  the  ehaneter  of  tbe 
iBatrument  to  oontrol  InfleriMy  their  conalniatiim  of  it;  bat  giviiig  dam 
weight  to  these  qrcamatanoea,  oonrta  look  further,  and  weighing  aQ  tbe 
language  aa  well  aa  faota  and  circomataaoea  anzronnding  the  partiea  Mid 
attending  the  exeontion  of  the  inatnimen^  give  to  it  saoh  oooatrstetioa 
aa  will  effectnate  the  manifeat  intention  of  the  maker.  Id, 
tt  Law  Of  Maryland  dobs  mot  Bbquibb  that  Tiratob  should  Amk 
SuBBaBiBDroWmrBHOS  to  Ida  will  to  attest  it  ITiaasHnnt  nhhni  Bijissi 
or  impjied  is  soffieient,  provided  the  SiOt  be  done  with  hja  knowledge^ 
and  not  in  a  olandestine  or  fraadnlent  way.    Higgkm  t.  6brltoii»  686w 

7.  Maxim,  Nob  Qvob  Xhcrtnc,  sid  Quod  Factum  bst,  Ibbficitub*  holds 

good  in  the  ezeontion  of  wills  aa  weU  aa  of  deeds.    Id. 

%,  BvBBT  Fbbsob  n  Pbisumbd  to  bb  or  Souvd  Mikd  abd  Mbmobt»  bbIsbs 
the  oontrary  ia  proved.  The  burden  of  proof  ia  therefore  upon  the  par^ 
who  aaaerta  nnaonndneaa  of  mind,  nnlsas  a  previous  state  ef  inaaai^  in 
proved,  in  whioh  eaae  the  harden  ia  ahifted  to  hun  who  daima  nndar  tte 
wilL    Id, 

tL  Avtbb  Probats  or  Will,  Santtt  or  Tbbtatob  a  always  Pbbbumbd  ha 
fsTor  of  the  will,  and  insanity  most  be  proved  by  him  that  allQgss  iik 
Id, 

lOi  Pbobatb  or  Will  Mbaks  Pboob  or  rvs  Fobmal  Rzboutiob.    Id. 

11>  Will  is  Duly  Executbd  by  Tbbtatob  where  he  affizea  his  msrk  tfaerste 
by  the  assiBtance  of  one  of  the  anbecribing  witneeaes  by  the  reqnest  «r 
with  the  assent  of  the  testator,  and  on  being  asked  if  he  aoknowledgea  the 
same  to  be  his  mark,  or  words  to  that  effect,  assents,  and  being  aaked  if 
he  wiahea  the  witnesses  present  to  attest  it  aa  hiB  last  will  snd  testament 
aasents,  and  the  witnesses  atteat  the  aame  by  subscribing  their  namaa 
thereto^  by  his  request^  in  his  presence,  snd  in  the  presence  of  ftsch  othsr^ 
provided  saoh  tsstator  was  at  the  time  of  aonnd  and  disposing  mind,  and 
mentally  capable  of  executing  a  valid  deed  or  contract.    Id, 

12.  Pbbsom  or  Sound  Mind  may  Disposb  or  ms  Pbopbrtt  in  Ant  Man* 
NBB  he  pleaaea,  consistent  with  the  policy  of  the  law,  and  it  is  not  a  valid 
objection  to  a  will  that  the  teatator  gave  his  property  to  hia  wife  or  to 
strangers  to  his  blood,  provided  he  waa  mentally  competent  and  free  from 
ondne  inflnenoe  at  the  time.    Id, 

Vk  It  is  not  SumciBNT  to  Avoid  Will  that  its  Dqposrioks  ars  Im- 
FBUDBNT  and  not  to  be  accounted  for.    Id, 

li.  Intlubncb  Such  as  to  Vitiatb  Will  must  bb  Unlawtui,  and  most  be 
exerted  to  such  a  degree  as  to  amount  to  force  or  coercion,  destroying 
free  agency.  It  must  be  more  than  the  inflnenoe  of  aflectica  or  attach* 
SMnti  or  the  mere  desire  of  gratifying  the  widies  of  another,  and  there 
most  be  satiafactory  proof  that  the  will  waa  obtained  by  thia  oosroio^ 
Id, 

1ft.  Capaoity  to  Makb  Will  is  not  AmcrxD  by  Aoi,  Sioknbsb^  eztreais 
distress,  or  debility  of  body,  if  sufficient  intelligence  remain.    Id, 

li.  JuBY  BAVB  No  Bioht  TO  Rbjbot  Will  bccauae  they  thmk  its  pr»* 
visions  are  unjoat  and  injudicioaa,  althoogh  ita  proviaioaa  may  be  son* 
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Mt/nd  hj  them  ia  dMidiag  tli«  q«e«tl«o  of  t|M  tntOor'*  otpaeitf  or 

Inoip^^itgr.    At 
17.  W11.L  MUkY  Bft  KOTAin>mii»p  AOAUwr  Stidiuicb  or  Oxb  of  three  aol^ 

■erilmig  witBMMs  thersfeoi.    Id, 
It.  Widow  gakmot  Maimtaui  Suit  10  Scr  ^aips  kib  HvgBAjrp's  Will 

wmJOM  RsnuHiiio  the  ponoiiAl  pgtfiwrtiy  taken  by  her  vader  the  wil^ 

whioh  wae  in  esceee  of  the  aaMmat  to  whioh  the  wm  eiiti,tled  nader  the 

It.  TntM  "Crkdiblb  WmrnB*"  as  Amna  10  ArvmraQ  Wvanm  10 
WiLii»  mnmt  %  witpeee  who  wee  eomi^elent  ei  the  time  of  tiie  atteeta- 
tion.    Higgku  ▼.  CarlUn^  660. 

IOl  Will — Sutfiobiit  Pubuqation  aitd  Aoksowlkdowbht  to  WmuBBie. 
— Teetetor  had  hie  will  written  in  the  honee;  went  out  and  oalled  the  twe 
anbeoribing  witneaeee  from  a  field;  wid  he  wanted  them  to  oome  and  aiga 
a  pH^er.  They  went  into  the  houei  the  ecriyener  feed  orer  to  them  the 
atteating  olanee,  the  teatator  being  preient  in  the  room,  and  after  the 
reading  the  teatator  handed  the  pen  to  the  witneeeea,  who  aigned  the  in- 
atniment.  No  werda  were  epokeii  during  thia  time,  ffeidt  a  snffioient 
acknowledgment  by  teatator  that  it  waa  hie  wilL    AUimm  ▼.  AUimmt  887. 

fl.  ''Wills.  —  Statnte  doee  not  require  that  aoknowledgment  that  inatnunent 
!■  will  be  made  in  worda  or  by  meana  of  language;  any  act  which  indioatea 
the  aame  thing  with  unmiatakable  certainty  will  anawer  aa  weU.    id, 

tt  Wills — Pboot  of  Soovd  MmiL  —  Subaoribing  witneaeee  Tnuat  awear 
that  th^  beUere  the  teatator  waa  of  loond  mind,  before  hie  will  can  4w 
admitted  to  probate.  Where  one  of  them  teetifiee  that  he  doee  not  know 
whether  he  waa  or  not»  — that  he  might  have  been  or  might  not|  —  thia  ia 
inaaffident.  He  ihonld  be  interrogated  aa  to  hie  belief.  While  he  may 
have  no  poaitiTe  knowledge^  he  undoubtedly  haaaa  cfinioA  which  the  law 
leqoiree  he  ahoold  atate.    Id, 

wmntssBSb 

L  OooNnm  ov  Uvinp  Stahb  oainrar  BmuL  or  Monarr  Law  or  Brt Arm 
en  the  subject  of  aegroteetimooy.    ScwUm  ▼.  OommonwMUk,  46t. 

S.  Haoao  n  JxoomnnanroTmnwTAaAan  Wnnm  Mam  under  the  laws 
of  the  atate  of  Kentucky.    Id, 

tb  Wmntss  OAXHOT  TnrnFr  ab  to  ICattkb  or  Law,  and  aa  interrogatcfj 
neoeiearily  iorohring  a  queatioQ  of  law  ia  Improper,    TomBm  ▼•  HUifordt 

I1& 

4i  AnoajinroavMOTBaOoiipaLLKDVoTiBTiiT  whether  ornot  a  aote  placed 
in  hie  haada  by  a  cUent  waa  indotaed,  cr  had  other  writing  upon  ita 
back.    DietHdkr.MUdkHW. 

t.  Wmrass  or  Long  RaiLBoaB  BzPEBiiNoa  oamf  or  bb  Allowbd  10  Oira 
bis  OrariQif  whether  the  loud  and  sudden  sounding  of  a  ateam-whistle 
was,  under  all  the  circumatancee  of  the  particular  case,  rceeonable  and 
pmdenti  or  otherwise;  nor  is  it  competent  to  aak  him  whether  or  not 
similar  aignala  were  gtren  by  other  railroad  companiea.  SiU  r,  Pwihnd 
€U.  R.  B.  Cou,  601. 

C  Wmnsi  n  hot  iHOoimraRT  aaoaun  Ha  Baa  SmiLaB  Cauhb  or  Aimoa 
against  the  same  parties,  if  he  ie  not  directly  interested  in  the  issue 
under  trial,  aad  ia  not  a  party  to  the  action  in  whibh  he  ia  called  to  tee- 
tify.    «/eMrfs0e  ▼.  CWer,  487. 
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7.  To  Lay  Pbopeb  FouiTOATiOH  TO  I>i8CBKDiT  WinraH  bj  proof  ef  oijai^ 
lio  may  hare  nid,  it  ii  not  mfficio&t  to  msrely  direct  hit  attontkB  to 
dateiv  names,  and  other  attendant  ciroiim8tuicee»  bat  ho  rnnat  alao  te 
asked  whether  or  not  he  has  said  or  daelared  that  whieh  is  tntaaded  to 
be  proved.    Higghm  ▼.  OarlUmt  668. 

%.  Catxatobs  abb  Sxtitlxd  to  Optbe  BsBUTTDia  BnnmcB  on.T»  aflsr 
eavtatees  have  closed  their  case,  and  it  is  not  etror  for  the  ooort  to 
refuse  to  admit  testunonj  whieh  was  properiy  admissibie 
amiMtkm  hi  chief  el  the  witMM.    Id, 

flee  KnmMBi  Jmr  av9  JvMBit  Wu^  Vk 
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